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u C. SMITH & B&O. TYPBWRITER CO. v. ALLEMAN. 

.■■... (Circuit Court ot Appeals, Tbird Circuit. October 11, 1912.) 

No. 1,573. 

l,;,Si,I(E8 (§ 454 *)^Condit'ional Sale— DisTiNGuisiiED FKod Bailment. 

Çlaimant delivered a typewriter to a bankrupt under a contraet pro- 
■ viding that it was hired for tUè tpriù of seven months at a rental of 
' ;' îltW payable la Installments, the machine to be returned to clftimantat 
the expiration of the term or on default of any payment, and that at 
the expiration of the term, on payment of $1 In addition to the sum pald 
for ;rental, the çlaimant would exécute a^ Mil of sale of ^ the machine to 
the banlirupt. Held, that the wl'ltlng on Its face constituted a'good ball- 
^n^ent, 3;id not a conditlonal sale. . 

[Ed. Note.— For other cases; see Sales, Cent. Dlg. §§ 1324, 1325, 1333, 
1334; Dec. Dlg. § 454.*] 

2. ConÎeàcts (§ 170*) — Pbactical Constbuction. 

Where the words of a wrltten contraet are equivocal, évidence of the 

subséquent acts of the parties thereunder Is admissible to show bow they 

understood the contraçt, on,the theory that such acts are a bindlng 

■ practical eonfetruction thereof; but, if the m«inlng of the. contraet is 

' clear, the intention of the parties nîust be determlned by the language, 

and évidence of a practical construction Is inadmissible. 

[Ed. Note.— 'For other cases, see Contracts, Cent. Dig. § 753; Dec. 
Dig.§ 170.*] , ' 

3. Sales (§ 454*) — Conditional Sales — DisTinguisiied. fbom Bailment. ' 

While the mère use of the words "lease" and "rental," in a wrltten 
, contraet relating to personalty, , wlU not couvert into a ballment what 
would btherwise be a conditlonal salé, yet, even in a contest where éxecu- 
tion creditors are coucerned, if the contraet by its term is a. ballment, 
the courts will give it effect as such to the exclusion of the exécution 
creditor. ' 

lEà. Note.— For other cases, see Salçs, Cent. Dlg. §§ 1324, 1325, 1333, 
' 1334; Dec. Dlg. §454.* 

What constltutes a contraet of coUditional sale, see note to Dunlop v. 
■ ■ Mercer, 86 C. O. A. 448.] 



*For other caseB aee.sama topic & i numbeb in Deci <ï Am. Cjgs. 1907 to date, & I^ep'r I^dexei 
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4. Sales (§ 459*) — Conditional Sale — Eléments — Teansfer of Title. 

To constitute a contract a conditional sale of Personal property, the 
title thereto must hâve passed to the buyer wlien the property was re- 
ceived into its possession. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1337-1347; Dec. 
Dig. § 459.*] 

5. Bankruptcy (§ 140*) — Personal Property — Bailment or Sale. 

Claimant leased a typewriter to a bankrupt under a written contract 
for hire for thé term of seven months at a rental of Ç105 payable $30 on 
the exécution of the agreement, and monthly installments thereafter. 
It also provided for the return of the machine at the end of the time or 
on default, and in case the payments were fully made the bankrupt was 
to be entltled, in considération of the f urther payment of $1, tp a bill 
of sale at the end of the term. Held, that the fact that paymentâ of un- 
eqnal amounts were made and accepted at irregular intervais up to a time 
shortly before the intervention of bankruptcy proceedings and the fall- 
ure of the bankrupt to return the machine at the end of the term, and of 
the claimant to pursue its remedy to retake the same until six months 
after the expiration of the term and after the intervention of bank- 
ruptcy, did not change the contract from one of bailment to a condi- 
•tional sale so as to deprive the claimant of its right to recover the prop- 
erty against the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. | 140.*] 

Appeal from the District Court of the United States for the 
Eastern District of Pennsylvania. 

Bankruptcy proceedings against the Franklin Lumber Company, 
Incorporated. On pétition to review a decree (187 Fed. 281) affirming 
a referee's order denying the application of the L. C. Smith & Bro. 
Typewriter Company for the return of a typewriter delivered to the 
bankrupt under a bailment contract. Reversed. 

John G. Johnson, of Philadelphia, Pa., and Wm. F. Berkowitz, 
for appellant. 

D. Hays Solis-Cohen and Albert L,. Moise, both of Philadelphia, 
for appellee. 

Before GRAY, Circuit Judge, and BRADFORD and WITMER, 
District Judges. ' 

WITMER, District Judge. Whether the contract in suit is a 
bailment or conditional sale is hère presented by this record. The 
writing was entered into between the L. C. Smith & Bro. Type- 
writer Company and the Franklin Lumber Company, Incorporated, 
on the 4th day of February, 1909. The latter having since been 
declared a bankrupt, its creditors are represented by S. H. Alle- 
man, as trustée. 

The contract discloses that the Smith Company delivered to the 
Franklin Company a certain typewriter, designated by factory 
numbér, for use and hire for the term of seven months, at a rental 
of $105, payable as follows: $30 upon the exécution of the agree- 
ment, and $10 per month thereafter, and one payment of $15 at 
the office of the Smith Company, without notification or demand. 
The Franklin Company agreed to préserve the property in as good 

•For otber caees see same topic & § ni^MBbb lu Dec; & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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ordef and condition as received, natuf al weàr and use only ex- 
cepted, t& exhibit the same to the Smith Company whèn desiredj 
and net to remove the machine without the consent of the latter. 
The contract also provides for the return of the property to the 
Smith Company at the expiration of the term. It iurthemiore pro- 
vides, *'upon default of payment or payments," the Franklin Gom-; 
paiiy shôuld return the machine to the Smith Company; othervi'isé- 
the latter was-authorized to retake the same. There is also:this 
provision: ;.. ■ .■ 

*'It is 'f uTther agreed between the parties thatupon the returiï of the pcoii- 
ertj" ;at the expiratloa o( the term, that upon tlie payment of oiie tlollar by 
the party of the second part, in addition to the sum paid for rfutal, the, 
party of thé flrst part (Smitlx Company) will exécute à bill of sale ôf the 
aforesaid pfeperty to the party of the second part (Franklin Compaiiy)." 

Payniènts under this agreement aggregating $70 were made in 
unequal amounts at irregular intervais up to May .4, 1910, shortly 
béfôre thé^Frankliri Company wâs declared a barikrupt. • 

The référée held that the "conduct of the parties" to the agrée-' 
ment, subséquent .toits exécution, referring to thçse payments,. op- 
erated to.Convert what was once a bailment into a conditional saie. 
The learned court, in reviewing his décision, held that the con- 
tract had not been changed from a bailment to a conditional salc,^ 
but that, viewing it in the light of the subséquent acts of the par- 
ties, it had always been a conditional sale, saying: 
, "In our opinion, the contract has not been Changed, but only been inter- 
préted by. the subséquent conduct of the parties. In reality it has alway^- 
been a contract of conditional sale, although it may be true that the bank 
rupt himself Wo.uld not hâve been permitted to prove Its true character." 

[1] The référée and the court below both agrée that, upon its 
face, the writing constitutes a good bailment. Indeed, under the 
authorities this cannot be controverted. It bears ail the indicia of 
a bailment and does not contain any of the disabling éléments, 
whereby contracts intended as bailments are sometimes construed 
by the courts to be conditional sales. Liquid Carbonic Co. v. Quick 
et al., 25 Am. Bankr. Rep. 396, 182 Fed. 603, 105 C. C. A. 141 ; 
Dando v. Foulds, 4 Penny. (Pa.) 342; Ditman v. Cottrell, 125 
Pa. 606, 17 Atl. 504; Wheeler & Wilson, etc., v. Heil, 115 Pa. 487, 
8 Atl. 616, 2 Am. St. Rep. 575 ; CoUins v. Railroad Co., 171 Pa. 
243, 33 Atl. 331 ; Harris v. Shaw, 17 Pa. Super. Ct. 1 ; Jones v. 
Wands, 1 Pa. Super. Ct. 269. 

An analysis of the statement of facts relied upon by the court 
warranting in his opinion the interprétation that this paper, upon 
its face a good bailment, was in reality a conditional sale, were : 
(a) Payments under the agreement in sums other than therein 
provided; (b) payments at irregular intervais; (c) failure by the 
Franklin Company to return the machine to the Smith Company 
at the expiration of the term provided for ; and (d) failure by the 
Smith Company to pursue its remedy under the contract and re- 
take the machine, until six months after the expiration of the term 
and after the bankruptcy of the Franklin Company. 
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f2]Itîsa.cardinalrulè in the interprétation of coatracts tbat, 
if' the Words or ternis theréof are eqùivocal, the .subséquent açt* 
of tlie parties thereunder are admitted to show how the parties; 
understood their contract, aiid such acts are a practical construc- 
tion ofit, 1 Beach on Con tracts, § 721, p. 875. However, where 
the contract is free from ambiguity, and its meanirig is dear in 
the eye pi the law, such mode of construction iS inadmissible. The 
practical construction of a contract adopted by the parties thereto 
will not control or override language liât is so plain as to admit 
of no controversy as to its meaning. In such cases the intent of 
the parties must be dctermined by the language employed/rather 
tban by their acts. 1 Beach on Contracts, § 722, p,' 877. ' 

As was said in Wright y. iQas.Co., 2 Pa. Super. Ctv?!^: U V 

"The parties to a contract, wbere there may be some ambiguity, always 
hâve a rlght and ean put their owh construction ilpon their own leaser- and 
It iô a proper questiosn to submit to thè jury whether both parties agrée to 
such a mutual construction, and the jury 80 findlng sboujtd adopt such con^ 
structlon as their own." 

But, where there is no ambiguity, the fact that a party acted in 
açcprdance with a certain construction does not màke such con- 
struction binding upon him. Penna. Co. v. Erie, etc., Co., 108 Pa. 

m: ..;■;/■ 

Thè learned court furthermore says: 

."Assiwlng that, the bankrflpt wpuljabe houndby the, words, (>ftit»l8 agree- 
meptr^iidcould, not dejiy itto l^e ^ .'.léaçè, hiJs truste^ l^Jiot so botihd,, and 
mây;,,ç6fltéhd that. the coqtract i^ res^Uy b^^^'oi çoiiâitioijàisal^, , In. such'a 
contèiitlô,?i.lfe mây offei; any. wnipetefit'/aûd' rplétaflt 'eVldehceJ anâ it Is'îjW- 
vious, I think, that the conduet ôf the parties mày oirdiû'arlly Oiirow ïnWch 
llght on the true ineanlng of their agreement. I£ they treat it as a conteact 
ôf ,çalei it makes no dlfferehce whplt name they havé glten it. -A creéltor 
may adopt their own construction, aad they canuot succes^ully oyett'î ; 

Thë-learnedj'Udge: cites, in support of this,: thè Cases of.Brufisr 
wick V. Hoover, 95 Pa. .508, 40 !Arfi. îRép. 674.Peck v. Heirfi, 127 
Pà. 500; 17 Atl. 984, 14 Ami St. Rep;;86S, and Ott v. Sweatihan, 
166 Pa[ 217, 5l Atl. 102. AU ôî thesé' cases were contests în which 
éxecution creditors figùired.!-' In each case the contract was'hdd 
to be-a conditidnal sale and not à bailmènt. 'This construction, 
however, was based upon a wrîtten contract, whieh bore upori its face 
the indicia of a conditjodal sale. ' . ; ' , i ;: ; ,' ' \ :' ,:,' ; 

[3] While it is true that the mère usé of the words "leage" and 
"rental," in a written agreement relating to p'ersonalty, wiU not 
Gonvert into a bailmènt what must otherwise be construed- asi: a 
condïtional sale (Kelly RoadHoller Co., Appellant, vj Spykeri:215 
Pa.332, 64Àtl. 546; Morgan-Gardner Elec. Co.v. Brown, 193 Pa. 
35Ï, 44 Atl.- 459), yet,i eveh in a contest in which exécution cred- 
itors: are concerned, if the contract by its terms is a bailmènt, the 
courts will give it its effect tô the exclusion of the exécution credr 
itor (Ditman v. Cottrell, 125 Pa. 606, 17 Atl. 504). In this case, 
where, on a sheriflf's interpleader, the claimânts showed a writtén 
agreement between therhselves and the exécution défendant, whérer 
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by, in considération of a fixed sura to be paid mcoithly, they agreed 
to let to hire to the latter the property levied upon, for a term- of 
years, and,.in, case of no default,i to exécute a biU of sale of the 
property, the agreement as to the creditors of the exécution de- 
fendant was held by the Suprême Court of Pennsylvania to be a 
bailment and nota conditional sale. ;/ 

[4] Underthe authorities, to constitute this contract a conditional 
gale, the title to the machine nnist hâve passed to the Franklin Com- 
pany at the time it received it into its possession. , Said Mr. Justice 
Gorden, in the case of Dando v. Foulds, supra : 

: "It Is to be observed that, to brlng the case wlthln the statute of Ellzabeth, 
tlje oontract iiiuNt vest preseutly a title of sorae klnd la the huyer, and the 
mère right to aciinire title at some future time, or upon the happening of 
sotiié future contiiiséiicy. Will not hâve that eft'eèt Rose V. Ktory, 1 Pa. 190, 
44 Am. Dec. 121. In otlier woids, the title to the goods inust pass to tUe veft- 
dee at the time be reteives tlie possession,! otherwise there Isno sale, but 
only a bailment." 

[6] Did the Frainklin Company acquire any kind of title under the 
contract, at the time it received the machine into its possession? An- 
swering the question upon an inspection of the instrumentv under the 
Pennsylvaiiia authorities, we say it did not.i It cannot be seriously 
argued that.iif the controversy at bar had arisen during the first month 
of the term, the trustée in bankruPtcy could^have wrestedthe posses- 
sion of the machine from the Smith Company under the contract. 
At that time any subséquent acts could not hâve been proven, because 
there were none. It then would hâve been held that the contract is 
a bailment. ... : ? 

Therefore this court holds that, since the contract is plain and un- 
ambiguO'ùfe', it is not permissible to rèsort tb the subséquent actions of 
the parties thereunder, in order, to its interprétation, and that, even 
though it was [lermissible so to do, the actions relied upon are insufifi- 
cient to overcoiiie or overrule the plain terms of the writing. 
;-Again,-the' 'indulgences as to manner'artd time bî'payïnent ôf rental 
^d retptttioii of cliattel by' the Franklin Com'pariyaif 1er 'the 'expir^ition 
iq£ the .seyën mont^hs' term cannot operate tp change the . construction 
w.hich otherwise would be put upon the instrument. Concédingi that 
there was'a paroi agreement modifying the contract asto the time when 
the instajlmerits 'should be paid, that will ndtavpid the'remàiriingcove- 
nànts in thé ' contract, and it still remains ^ bailment, upon, its plain 
terms. Said .Jlr. Justice Porter in Whitehill v. Sch'vartz,, 27 Pa. 
Super. Ct. 529: ..... . . 

"Even if the paroi agreement. modifying the, written contract as to the 
time when the instaliraents of rent shoiild be' paid, v\^às made, ali the bther 
cbvéna'rits of the lease were still liindlug on the t)arties. ' The relations of 
the jiartiës to the property aiid to Cach otlier ïemalhed unçhanged, and a de- 
fa lilt in )f)aytrient of an installment of rental, at the time It becaine due un- 
der ttie rie>v 'feontract, would Involvë ail the Conseqdences stipulated for in 
the wrltteii agreement." 

. ;■ Graat- that there was a subséquent paroi agreement modifying the 
definite term of the contract into an indeiinite one. That circumStance, 
côupled ^vith 'the mçdification of the terms of payment of the rental. 
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would not be sufficient to warrant the construction that the agreement 
in writing was a conditional sale. 

The désire' -ofmany judges to do away altogether with the mischief 
frequently occasioned by the misuse of contracts of baihnent has often 
led to the error hère committed. And while it mùst be admitted that 
this device is resorted to by designing persons to cover doubtful trans- 
actions, often ' resulting in injustice to innocent parties, it must be 
remembered that much of the business of men is dépendent upon it, 
and in many ways it is enabHng the poor to hire property needful to 
them. 

Notwithstanding such considération, the contract, being a baibnent 
in its inception, so rèmained at the time of the bankruptcy, and thé 
tftjstee of the Franklin Company is not entitled to retain possession 
bf the machine. 

The decree is reversed, with costs 

BRADFORD, District Judge. I am constraîned to join in the |udg- 
ment of reversai solely for the reason that, the décisions of the Su- 
prême, Court of Pennsylvania having established a rule of property 
in force in that state on the subject of conditional sales and bailments 
of Personal property, the fédéral courts are under obligation to enforce 
it there without regard to its soundness or unsoundness. 



POST PUB. CO. V. PEOK. 

(Circuit Court of Appeals, First Circuit. August 9, 1912.) 

No. 950. 

1. Teial (§ 251*) — Instructions— Issues. 

In an action for llbel based on a newspaper article, eontalning plctures, 
referring to plalntitt and a bock wrltten by blm, vvhere tbe answer dld 
not attempt to Justify in a oommon-law sensé by alleging the truth 
of tbe words spoken, but the défense was that tbe article was published 
in good falth and was f air and reasonable comment and critlclsm, and 
the action was tried on tbe issue raised by the answer, the court properly 
submitted the case as oue in the nature of an action on the case for 
injuries, Invôlving as tbe vital issue the question of reasonable or un- 
reasonable press comment, rather than one of strict llbel. 

: [Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 5S7-595 ; Dec. Dlg. 
§ 251.*] 

2. TBiAt (§ 251*) — Instructions — Conformity to Issues! 

In sueh case instructions as to the necessity of proof of spécial dam- 
ages as a basis of the rlght to recover gênerai damages, if such instruc- 
tions were conceded to be necessary lu actions of strict libel, were inap- 
plicable to the Issues tried, and were properly refusod, and the instruc- 
tions given in aecordance with the gênerai rules of damages in tort cases 
were admissible and sufflciently favorable to the défendant. 

[Ed. Note.^-For other cases, see Trial, Cent. Dig. §§ 587-595; Dec. 
Dlg. I 251.*] 

•For other cases seesame topic & § numeer in Dec. & Am. Dlgs. 1007 to date, & Rep'r Indexe» 
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3. Appeal and Erkok (§ 1050*) — Heview — Admission of Evidence. 

A judguient vvlU not be reversée! because of the admission of incom- 
pcteiit or irrelevant évidence unless it fairly appears to hâve beeu prej- 
udlcial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. |i 4153- 
41G0, 4106 ; Dec. Dig. § 1050.*] 

4. LiBEL AND SLAKDEB (§ 107*)— MENTAL SDEFEKING— EVIDENCE. 

In an action for libel in which mental anguish is a proper élément 
of damages, évidence tbat plaintiff had a wife and sister was admissible. 

[Ed. Note. — For otlier cases, see Libel and ÎSlander, Cent. Dig. §§ 299- 
303, 305; Dec. Dig, 107.*J 

5. Appeal and Erkob (§ 971*) — Witnesses (§ 267*) — Review— Cboss-Bxam- 

iNATiON OF Witnesses. 

Limitation upon cross-exaniination on the ground that it is not ger- 
mane to the examination in chief, on the ground that it is toc extended 
even if It relates to matter brought ont on examination in chief, or 
on the ground that it is remote in respect to subject-matter or time, is 
within the discrétion of the trial judge and not reviewable on writ of 
error, except In cases of extrême and extraordinary exercise of dis- 
crétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 
3852-3857; Dec. Dig. | 971;* Witnesses, Cent. Dig. §§ 923-930; Dec. 
Dig. I 267.*] 

6. Libel and Slandeb (§ 107*) — Damages— Evidence. 

On the question of damages in an action for libel, évidence of plain- 
tlffi's standing in his profession and his capacity to earn money therein 
is admissible. 

[Ed. Note. — For other cases, see Libel and Siander, Cent. Dig. §§ 299- 
303, 305 ; Dec. Dlg. § 107.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Action at law by Harry Thurston Peck against the Post Pub- 
lishing Company. Judgment for plaintifif, and défendant brings er- 
ror. Afifirmed. 

James Thomas Pugh, of Boston, Mass. (Elder, Whitman & Bar- 
num, on the brief), for plaintifï in error. 

Clarence A. Barnes, of Boston, Mass. (Charles D. Francis, on 
the brief), for défendant in error. 

Before COLT and PbTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. This is an action of tort for alleged 
libel based upon a publication in the Boston Sunday Post of July 
24, 1910, which has référence to a book written by Prof. Harry 
Thurston Peck, and published by Dodd, Mead & Co. 

The alleged harmful matter consists of words, pictures, and 
drawings. 

[1] The défense in this case, as finally defîned, was not what is 
called justification, in the strict sensé of the ordinary libel suit, 
but one based upon a déniai of malice and of the innuendoes and 
an assertion that the publication complained of was merely a mat- 
ter of news published in good faith with référence to legitimate 

*For other cases see same topic fe § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Ind.ixeE 
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public interéstS, and that what was dbne only involved reasonable 
comment and crïtici^m and as such was privileged. 

The plairitiff ïn his déclaration proceeded upon the idea that the 
printed words and thp things dpne were libelous, and that what 
the Post said about Mr. Peck and his publication, together with 
what was brought in about the woman Quinn, her breach of prom- 
ise case, and what she said about the book in question and its au- 
thpr,^nd what was dône by the Post's staff of authors and artists, 
taken'^alto^ether, operated to btirig thebook, Mr. Peck, ând his 
otjier-literary Works intp disgrâce and ifidicule, and under such 
ciircumstànces as to entitîe him tùrécôver damages. , 

-According to the record,! the plaintiff,. at, the time' of the alleged 
wtong^ul publicatioin, had fort a long time sustained important re- 
lations^ with Columbià University, ■(vas a proffessdr in the classics, 
had:}j^ritten and p^bliÈhëd.sevèral bç)pks',ahd' ra^iiy magazine arti- 
cles, wasat the timejofi the aliieged îibel engagçd upon a "H^story 
of Classical Philology" for the Macmillan Company of New York 
aihd libndori, upon'a nttmber Pf articles and fevieWs for magazines, 
uiî'der 'côhtrkct'to'b'ecorte th'é Htefary editor of Stïîi'th's Magasine, 
under contract with the American Philological Association to vérité 
a séries o^, articles, on pUrfe'lîtéfatiùre'în'Ëu'ropeànd America; 'and 
undert cpntract iwith the tru,ste€S,of Colûtnbia Uniyersity to lec|;ure 
as Anthon professer of Latin; and it is alleged that by -reason of 
thé''w^ongfuî publication he suffered financiai loss, injury to Per- 
sonal and professional réputation, and was subjedtedto mental' an- 
g»isb.,j ... ,. .. ■,.,,., ^- _^ ,, ... ,, . . ,^ -, , ,,. ,, 

It is quite true the plaintiff m his déclaration, irispeakipg of tlie 
publication as.;a whple, characte,r,izes itasa niàliqious Iibel, aiid al- 
lèges that the de;fendant in; publisHing and^c,i|rculEiting the state- 
ments and pictures in question intended to convey and d,id, côlivey 
the jdea that tli,e,outline,of ahead, whicb included obscène pictures, 
was' the outline ôf tllè plaintîff^s héad, ànd that the plàintiiï was a 
licentipiis person, and .Bj moral,, pervert , with à d^geheratè m'ind. ■' 

"But thé answer does not piït the' défense upbn'the commdn-law 
ground of justification through alleging tjie truth, but upon thé 
grodrid' of ' the right bf Justifiable, legitmiatë, fair, and reasonable 
comment. . i : i riT 

And it thus follows that, while the déclaration was one of Iibel, 
thè wholé situation wës practically chârigèd by'tbe ansWèri wh'ich 
prefeented substantially dififerent' issues and substantially différent 
qiiëstîons' ' îrom tho^ë' «xisting in the Ordinary common-làw' libél 
suit, and it is apparent that the presidingjudge in the last analysis 
wisely submitted the case tO the jury 'en the Inès of common sensé 
instructions, not only practically and legally applicable to the sub- 
stahtial issues involved^ but upon such général and comprehensive 
lines as, under the pairticulàr circunistanèes, werô neCessary : for 
the"pfoper détermination of the rear questions at issue, and, the 
c'àsë being exceptioHal in the sensé that the aetual question under 
the answer and upon 'the trial was in substance one of fair criti<- 
cism and reasonable' comment rather than one cl strict Iibel,; it 
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seems not out of place to set out pretty fully the way in which 
the case was finally submitted to the jufy, to the end that, further 
on, thë importance or lack of importance, the applicability or inap- 
plicability, of the varions points raised in the course of the trial 
may be better understood and appreciated. 

"Thé learned judge, after reminding the jury that it was the prov- 
ince, of the court to state the lawr, and that the questions of fact iri- 
volved would be passed upon by them, proceeded to explain the 
questions of fact which they were to détermine under the peculiar 
CÎfçuhiStances of the case before them, and among other things 
said; 

"It la my cîuty to sul)init to you the questions of fact upon which you are 
to passj to point them out to you, and to glre you such instructions regarding 
the law as may be necessary to enable you to arrive at a verdict. ïhis I 
will try to do, uslng as few and as simple words as possible. It will, in 
View ot the length of the trial, however, be inevitably necessary for me to 
occupy' some Utile time. **« i 

"This, gentlemen, as you know, is what Is called a suit for libel, in which 
the.plaintiflScomplalns of damage done by the défendant to his réputation. 
He complains of injury to réputation, Personal or professional réputation. 
I oeed notidwell upon the fact, so well reallzed by every one of you, that to 
every man hls réputation is of' value. Anything wrongfully done, which 
tends to injure his réputation, Is a wrong which the law will redress. Any- 
thing -wrongfully done, which tends to make xfeople shun or avold or hâve 
a legs good opinion of the plaintiff, or to hold him in contempt or in ridicule, 
of course it is obvlous is an injury to réputation of that gênerai character 
which the law will redress. 

"The plaintifCi complains in this case that he bas been injnred in his répu- 
tation, personally and professionally, by a publication made in the Boston 
Post which bas been shown to you, and which bas been rcad to you, the 
Boston Post of Sunday, July 24, IttlO. There is no dispute in this case that 
the article of which the plalntiff complains was- published by the Postj pub- 
lished in the Sunday issue of July 24, 1910. There is uncontradicted évidence 
as to the number of copies of that Sunday paper cireulated. It is undisputed 
that the article of which the plaintiff complains referred to a book called 
The New Baedeker, to which fréquent références, hâve been made before you. 
There is no dispute that the plaintifiC had, previously to the publication of the 
Post's article, written and published the book which I hâve mentioned ; and 
there is no dispute that I bave heard that the plalntiff is a llterary man by 
profession, and a teacher, an educator, as it bas been called, a professer, a 
part of whose daily business it is to write books or to write articles. 

"Now, the object of this action on the part of the plalntiflf is to get com- 
pensation in money for Injuries which he says this article did to hls profes- 
sional and Personal réputation. The damages claimed in his writ are stated 
to be $100,000; but that, gentlemen, as I may say to you again, is no Index 
bf any conséquence regarding the amount of damages. If you give any dam- 
ages, which you should give in this case. The plaintifC in a suit is allowed to 
Insert, when he comes to stating the amount of damages which he claims, 
any sum which he pleases. 

"Now, In order to recover In this case, the plaintiff must satisfy you, by 
fair prépondérance of the évidence, that this publication by the Post did lu 
fact cause an injury to hls réputation in some of the ways that I shall en- 
deavor to indicate to you. Of course, injuries to his réputation caused by 
something else do not entitle him to recover in this action againat the Post 
for publlshlng this article. The plalntiff must satisfy you by a fair prépon- 
dérance of the évidence that the publication of this article was the cause 
of an injury to him in his réputation and in his business, before he ean ex- 
pect you to'tind a verdict in hls tavor for that, and award him any damages. 
Now, if you< should be satisfled that this publication was the cause of injuries 
to his réputation, the plaintiff theu bas the burden of satisfying you what 
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l3 a falr compensation In money for the injuries whicli you find he sustained. 
Tliat, and only ttiat, has lie any riglit to recover in this case. 

"You will flnd In this article publislied by the Post, aud complaiued of by 
the plaintifC hère, statements of two l^lnds. A good deal of what Is said in 
that article, perhaps the most of it, consists of statenients about the book 
supposed to be under orlticlsm; but some of the things in it, aa \ve bave 
heard, are références, not to the book, but directly to the plaintiff himself ; 
and thèse are complained of, and they need considération by themselves. In 
some respects they stand on a différent ground trom the ground on which 
the statements made in crlticlsing the book merely rest. Now, I will con- 
sider thèse first. As to them, 1 instruet you that the défendant, in reviewlng 
books written by the plaintifC, bas a right to make only fair, trutliful, and 
reasonablë criticism of the book reviewed. It is bound to conflue itself to 
such criticism of the book, and it lias no right to make an attack on the 
plaintiff personally, or on him in bis profession as an author. I mean that 
it has no right to make a wrongful attack on the plaintiff personally, or on 
him in his profession as an author. If any statements are made directly by 
a reviewer not based on the text of the book or warranted by it, then. those 
statements are to be tested by the ordinary rules of law applying to libel, 
and you hâve to oonslder as to those statements whether they are libelous 
statements. 

"Let me recall to you briefly what the statements that I am talking to 
you about are. They are thèse: 

"This article in the Post beglns with a passage in italics, put in quotation 
marks, and followed by the words 'Professer Harry Thurston Peck.' That 
passage In italics purports to be a quotation frcm sometMng that the plaintiff 
has written. There is évidence hère, and uncontradicted évidence, that the 
plaintiff never wrote anything of that kind. If a newspaper publishes as a 
quotation trom the plaintiff' something which the plaintiff never wrote, that 
of course is a statement that he did write it ; and, if the nature of the quo- 
tation be such as to make that a statement injurious to the plalntlffi's réputa- 
tion, It is a statement for which you may hâve the right to award damages. 
I will refer to that statement merely for the présent, as I shall speak of it 
again in its order. 

"The next statement I am talking about is that made in this publication 
that the plaintiff is an 'ink maniaC The next one that I shall refer to is 
the statement that 'he has an almost paranoical désire to write of women 
when he takes a pen in hand.' Thè last feature of the article of this kind 
upon which I shall comment will consist of the so-called portraits and illus- 
trations, and the headllnes over the article which the Post published. 

"Now, any statements, as I hâve told you, about the plaintiff wlilch hâve 
a tendency to expose him to ridicule, contempt, or disgrâce, are things of 
which he has a right to complain as an injury to his réputation ; and the 
question for you regardlng thèse statements which I hâve just mentioned is: 
Were thèse statements, or were any of them, statements having such a ten- 
dency? Do you think, as fair and reasonablë men, that the statements to 
whloh I hâve been referring are such as to tend to injure the plaintiff in his 
réputation? Now, take them one by one and consider that question. Your 
resuit upon each of the statements to which I hâve referred will enter iuto 
your verdict. And it is for you to say, regarding each and ail of those state- 
ments, whether you think they were of such a character as to tend to injure 
the plaintiff in his réputation. 

"Begin with the alleged niisquotation. Perhaps it will be worth while, as 
some days hâve elapsed, it 1 read thia over: 

" 'Against the '20tb century woman every man should set his face like flint. 
She is striving for économie Independence, and her advanced théories hâve 
always borne fruit in the marked distaste for marrying that is growing 
among men. The cause for tliis distaste does not lie in man's heartlessness, 
nor yet In his profligacy, but in the fanatlcism and unwisdom of the modem 
woman.' 

"Now, you are to take that in this way, gentlemen: The plaintiff says, 'I 
never wrote those words' ; and the Post has not proved that he did. They 
are, then, untruly attributed to the plaintifl:. What haiTn has beea doue to 
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the pTaintiff by having tbe wrltlng of those words wrongfully or erroneously 
attribtitèd to him? Has that eaused any Injury to bis réputation? Are you 
prepared to say that you are satistied that the tendency of attributlng those 
words to him when he did net write them is such as to damage his réputa- 
tion? 

"The next statement to which 1 hâve referred Is the statement that the 
plaintiff was an 'ink maniac,' and the later statement that he has 'an almost 
paranoiacal désire to write about women wben he takes a pen in hand.' 
Now, you will observe tbat in tbat article those two statements are not made 
on the Post's own authority. ïhe reviewer in the Fost does not undertake 
to say on his own authority that those ttiings are true. He quotes those 
statements from a certain Miss Quinn, who is referred to elsewhere in the 
article; but tbat, gentlemen, makes no différence for the purposes of this 
case. Tou may take those statements Just as if they had been made on the 
authority of the Post itself. ïbe défendant is as much responsible in law 
for publishing that some one else says the plaintift' is an ink maniac and bas 
an almost paranoiacal désire to write about women, as if it had originated 
tbose statements; and it does not escape responsibility for them by putting 
them into the mouth of a third party, and the fact even that a third party 
made them does not justify tbe détendant in publishing them. But, holding 
the Post responsible for those statements just as if it had made them on its 
authority, how far are you prepared to say that tbose statements were such 
as tended to injure the plaintiff In bis réputation? Naturally, you will study 
a little tbe meaning of tbe words used before you can judge of tbat question. 
You will naturally inquire: What do such words as those mean? 

"Now, in interpreting the meaning of words, their ordinary construction 
and sensé must be used, and taken to be their sensé, as far as possible. Take 
thèse words 'ink maniac' Standing by tbemselves I do not believe they need 
the sllghtest explanation to any of you. You are ail perfectly familiar with 
the meaning of 'ink' and the meaning of 'maniac' I may perhaps question, 
gentlemen, whether you can say with as much confidence that you know wbat 
the words togetber, 'an ink maniac,' mean. Now, I am afraid, moreover, 
tliat I hâve no explanation tbat I can afford you. I shall hâve to leave it 
to you unassisted, in your own good common sensé, to say what 'ink maniac' 
means, and whether calling a man an ink maniac is something that tends 
to Injure him in bis réputation. 

"The words, to come to tbe other statement, 'bas an almost paranoiacal 
désire to write about women when he takes his pen in hand' — in that state- 
ment I suppose it is safe to say tbat we ail understand that the word 'para- 
noiacal' indicates mental unsoundness, or insanity of some kind, and more or 
less permanent in character. ïbat, perhaps, is a word which is not familiar 
to many persons. My understanding regarding that word, gentlemen, is that 
strlctly speaking it is a technical word, used by what are called alienists, 
people who hâve made a study of diseases of the mind. It does not appear 
from tbe connection In which the word is used hère tbat the man who used 
it had any very accurate, close, deflnite idea of what it did mean. It looks 
as if he used it because it was a big-sounding word which he thought would 
hâve a good effect in that place, witbout any very deflnite notion of what he 
was really talklng about. I think we hâve ail noticed that the use of words 
of that sort Is often resorted to by writers in newspapers. But I do think, 
gentlemen, that we can say that the word 'paranoiacal' does indicate mental 
unsoundness of some kind, never mind wliat, and of a more or less permanent 
character. I submit that to you. You are to make the best you can of that 
charge. You are to say, gentlemen, whether you think it had a tendency to 
injure the plaintiff in his réputation. 

"Now, there are no other expllcit statements, made in so many words in 
thIs publication, which I shall refer to. 1 sball instruct you tbat there are 
no other statements in the article which you need consider by tbemselves as 
having been made directly of the plaintiff. With one exception the rest of 
the article seems to me crlticism. Of tbat I will speak presently. There are 
in the article two statements tbat this Miss Qulnn whom I bave mentioned 
brought a breach of promise suit against tbe plaintiff. Those statements I 
shall instruct you you need not consider In tbis case. The fact that such a 
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sait hasrbeeR browghfe^Is admltted. .The statement therefore was trttej • Tlie 
fact that thestatementitliat such a suit had been bronght liad been wldely 
pubUsheflreiBe-svliere moatlis ibefore tbis publication in the:;Post :lias also been 
adiiiiitted;i and-Iisee no, évidence in the case vvhieli wonld warrant an award 
ot damages for the mère tact tliat the Post republlstied in this article the 
oircuBjstauee: tlJfttiyUcli a suit as thafcrliad> been brouglit I shall ■ theref ore 
instruct youregardlng those tmo staljemeutï^that tliebreacli of promise isuit 
had:been brougbt, that you need not consider fclieui for tho purpose o£ award- 
ing;. damages. ■:: ^;: ,i;' ■•:;, ;.. . ,::. .,■■:■■: > ■ ,;; .■■,■:,! 

''But, as to aUiitheiOtlier statements to whicli I hâve made référence, if 
you, are satistied tbat thèse do ref er direetly ; to the plasintiff, and do hâve a 
tendencyto expose him tcridicule, contempt, and disgrâce, and (o hring bîm 
iujtio disrepute, land If you and that bis réputation was in fact thus injured 
byi thenij then you willbejustitjed in awarding h im damages for tbem, pro- 
vided he bas, also proved to your satisfaction that the ; injuries were suchas 
call for pecuniarj' récompense,; and what tbeproperi amount of money com- 
peusatkiu Is. ;; Unless hehassatisfleiyou: on ail those points, as to them your 
verdtet >vlU, bave ito be tôt the, défendant. ; • , : . :,,;i . , ;, 'r '•:•■■' 

."NowjiiB refer: to, 'the sorcaUed I portraits, lllustrationsi ismd headlines , ,tba!t 
lntTOduce:this article. : il, thiaik we mayisay thatit is not tobvious; taking thèse 
by theu3selveB,;that ithey .tend ;t© expose the plaintlfE to ridicule; contempt, 
aad disgrâce., lit isitrueifchat there is^a iiewspayer,portrait-^what is Called a 
porbrait^T^C the plaintlff theore. ,it eeenis to be neitheribetteuinioB woïs® than 
most ncwspapej: portraits-,! so, far ^as il 'hane' observed. ' ,Thati"Wlll be; a 'matteo- 
for your judgment( geptlenien;, ,1 aubmit it to you. Khêre isia portrait, !,an- 
othec sO'Oalled portriait.iftowever* of iSsther Quinn; and-then ther« is-a rude 
OEtUne ofia bead, itii&iuotindieated whose^ and certain sc-ealled Illustrations 
jvithln, I tbe limifis oï tbe outlii'iej r ; ' i>iou- luust : take ail ■ that' in ' connection ■ with 
tbe printed article; ;iand J isay itbat, if.\you taUe tbose'tbings by thèràselve*, 
itiiiS; jWit obslo^is ymsti wliat- theyiniean,, nor. jusb howiaorjWbeitheDitheyiha'çîe 
any/ t^adencyi ,to iajurei.tte; ©lalntiffi. Buit ithe-plaintiffidias undtrtakenctoiitell 
you.whaît those jneaa, and^be mustprove:ito;your satisfactiéii that they^ bave 
tbe aense and;,iiiBanJng vvbich hei pwts upon; them. Knlôss you arerisatisflëd 
tbflt-.tiheyiidobave the aenseraud imeanlBgiwblcb he pufes updn tiaemîiisrour 'ver- 
diQt. should-be, fondt-bei défendant ,as to them.; If ^hft.satiiltte*'.yôiii alsoi-t'bnt 
they bave that sensé and meaning, and satisties you 'also thatitheyiibadia 
te%âi«»iCy';bo injwei biin,i:and didiiHiJuJe hiiM,,'and as, to the«amount(oÉ damages 
tb^y; causedi hlm, ihm isfm ^way- tod-a verdict iin,,,resi)eelJ,iof them fontitlie 
plainti(ï<,,/T,he plaintiffigays.tbali 'the défendant, in publlshiiig' aHdiDirCulgutiimg 
»uobf,«itateiiienits . andcipiatures, iateuded thereby - ito i coavw^', rtnd i did' icoBVi»y, 
thBfidfia land meaoing! that jthe outille lotthie humam 'bèadiaiidiobaoftne'pic- 
tHfe» ■ theiieia were the .«utUue , and ;eanditi«)!a, ,of ; the; iplaintift"s • bead landnmiïMî, 
andhtbSit ith»i plaintlft, iwas- a, llcentiousipersoHv a moral pervert, bad; a- degen- 
erÉrtenjJind; aadibad ,a»faliiiogt(iparan«la]cali désire, 'tbati;la, an aluiost'insaae 
d«isirfi,r.to,iWirite;iabmit; wornieii;':-! ■■ ■ ici-v ■■),-■ iin-; m mm! ,>:,,ifi<i!, -.h;, ui.,: < 
.u"iNoW, gentleioen, 1 the: tiiîst îquesfiionj l'Or 1 you-. 'tbenlsii'Do yo'U thtakt .those 
pjfl*»reai'iSO!icalledi'mean).iavrly litbattî'; ifi they doi noty- yoù baTe mothingi:to 
doiwtth themi u'ïhe tiret iqwestioiiifoJffiydmis toifeay iWhati theyimean;' whethër 
tbesy/doi faivly couyeyiitbeiidea land aneanlûgiîwhicb fcbei plaintlff ciaimB bhat 
tbeiy:. con«eyji, Now; ifiyau'find :that"tbeyi do conyey the ! ideai and; rhetolag 
w;hicb he attributes to ,theïn>::aBd tf îiou'furthei* tlnd tba-the bafe: pcoTieii such 
injuTO £rpni tbeai to;(his leputatloniasidteerves'icoiniJensatàondnMndneçrv-yiiMi 
wlîl'be iTuBtifled inia;i«erdii«trfor hhuitô' thait, amounttj and^nlf inotictioti'.Œn 
consideràng , that i qaieatiou. I < , supptrse i ■ you. : iwiH > iundouiïtedly be i cBnslderably 
influenced by this allégation that the piotiTresy : wbaitl tliej* '(mi]ili(plctdresjiiaije 
obscei^e/ "Thait (is a question iifor, iyour ngôiod'iiudgtneniti asireasdûablevinen. 
I !can!,say octblng wblcbiiWiH,âsslst you'iE'-regaafd to ithati ildlmigbtiieKpreiss 
nuyopinioiinbuti yoïnwQijld.noit be,bttund,*yjit; ,a"be; question! isi«)tte' peéullair- 
ly fou you, labQut AvbiQbi l'iought t© îejspjressinOjoplnianiflt alJii 'ït'is ■ooie ,df 
tbpsei-tbings peeuHarlyiJor, tbe; juryiito eettle., i.NdWv'giveutboKe-ipidtûJses falr 
considération*'! Giv^.wbajfe.ithe plaiatia/claians iniiregamâitor themfair cotis,i«l- 
erati<>n and seecwbat lirouri (opinion is, as reasonable amen. 'i'Bo'you 68ei»ny- 
tblng;obseeneiin ,wbat staHds:thei)e atitbe bead of tbefartiole?: i ■■\:'u M ;iiii 
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"Now, excteipt ils I bave thtis fai? Indioàted,' gentlèfaen, 'you UÏay 'treàt t&e 
rest of this publication In the Pùst as a critlcism 6f the plaintlfiTs book, a 
part of whtfeh bas been rèad to you,"wliicti hàs beeb frequently qùoted tO y(iu 
during the trlàl, and wMch yoii wlU bavé wlth you in yoùr room when yôu 
deliberate on this case. So; regàrding tte publication, as a crltlclsni of a 
bock published by the plaintiff; tfie burden Is on the plaliitlfl to satlsf y you 
by à faii- prépondérance of the évidence elther' that the détendant publlshed 
thls^ CTÎticism out of actual 111 Will toward the plaintiff, ôut of an actual 
desir* and purpose to injure hlm, or eise that the article exceeds tbe lluilt of 
fâir 'eritleism and comuient allowed In criticlslng bôoks. One'of those things 
the plaintiff liiùst satisfy you bf by a fair prépondérance of the evideiice. 
Otherwlsé, regardlng thëarticle as a crlticism, your verdict will bave to be 
for fhe défendant, où the groùnd that, as critlclsm, the article bas dotie hiin 
no légal wrong. 

"Now, if the défendant publlshed tbis article out of actual 111 will tovpard 
the plaintiflt, ôut of a deliberate vviah to do hlm a mischlef in bis réputation, 
then Wbat is said about bis boOIc in the publication, if you think it is of 
such a nature as to tend to expose bim to ridicule, cohtempt, and disgrâce, 
the erîticism tlien, whatéver It was, becomes something for whlch he may 
recover^— for any Injury aetUally done''to his réputation h'y it, even if the 
criticisai would bave l)een allowable if there had been uo such actual illwill 
invoU'ed in It. Now, 'Whatwlll you say? Was this publication,' on the évi- 
dence whieh you bave: heard, due to ahy actual ill will toward the plaintiff 
ou the Post's part? l'on liiay eonsider tbe article itself as a whble, and the 
arguments vi'hlch hâve been addressedto you about ît You nlay eonsider 
the. levldenee of the l'ost's employés, Troy and Meloon, who gof up the article 
together.. Now, as you hâve- hoard, they deny that'they had any ill \vill 
toward the plaintiff, Or any intention to Ihjure hiui; but they ïiave madé, 
asyou' hâve heard, certain aaniissions as tD wbat they tried to do, meant 
and; iplanned to do, in laylng out tlie article, and deciding What sbbuld be 
discussed' In. it, trom .whlch the plaintiff lias' argucd' to j'ou 'that, notvMth- 
stauding. they : deny it, they ■ uuist bave been actUatéd'by reai; delibetàte 
hostility, by a %vlsh to injure the plaiotlfï. NOw, what is indicatéd to 'j'ob 
l>y that, on ttie whole? You may eonsider ail tUose things whieh I hâve re- 
ferred: to in this item; -and, gentlemen, you iiiay propêrly eonsider àïso 
whether or mot, .as the défendant daims, the review bas oniittednia'ny' préf- 
érences towomen found Im the book, and toned âown certain portionSof the 
book. If. you flnd that that was the fact, 'you liiay cofisîder tliat Iri deciding 
whether there was any actual ill will toward the plaintiff; And oh that'qués- 
tion you ,may further eonsider the fact; if you tindit to bé a fact, thùt the 
statemenits in the review were uiade, not on Ihe authority of tbè reviéwér, 
but on the authority of somebody else named in the review^- .;•.(':. ; 

,;:"tf then, without any actual 111 will toward l^rofj Peck, ev any désire- to 
iuju,r^ liini,;you flnd that this publication, weat further' in whât it said' than 
falr (jritiçiçnj land çommentary; on ihis.boolc, and if, where it wentbeyond>faIr 
çoininént, you, flnd that it tended to injure liim In Ms réputation by eiposing 
himtp rldiciile, disgrâce,: and shanie, andifyou flnd.proved an actual injury 
to, his réputation of that kind/rom; that. cause such as deservesi compensation 
i'n money, then a verdict for the plaintiff: would be jusitifledi for: the injury 
doue bythe cri,tlpism in tljiis publication;: and, if not,. sot . . .n , .:. 

, ."'To détermine the qiiestitjn thcrg arising you will bave, tounderstand soiae- 
thing about tbe.Iimlts of fair crlticlsmi and ; comniçnt pixin a book wbich ,has 
teen publfshe!d.,!,Uow ,far may anybody, who uJldert£^l>es to review. .anpther's 
boolc In tlie public, prints go in flnding taultv Now, gentlemen, It Is.my duty 
tp;say .tbybu, there. thjit the llmits'of fair, comment are by po ujeans na.yrp'w. 
If a thàii pûbTishès a l^,ook,,\he .i^ày i)e sa^d to. Invite aiid to.expect ,C:ri,tiÇ|ijsp}. 
He'has,' tio 'tl^bt 'tb cohiplàtii ot eondeninatlpn of bis hôok, or ridicule ofjji's 
book, when 'lionèst,. if th^}'e, i^ anythlng, 'wfiatever' în his book, which ,in. any 
way justifies 'ttiëçondeiiihatlbn br.rldicule.'^iVnybody ,'ls' fï'ée, under' biir laws, 
to publlsh his 'hoiiest, opinioii about the bbbk, abusingit, maldng fun'.of ;it, 
as hé thinks it 'deserveè, prpvidiiig he does not go béybnd what is refisb)ia,tàe 
iiV'vièw bf the actbàl contèntfe of the bobk It'self. ,' ' ' , 

"You hâve by this tiiiie had a cbance to l'orm a tblerably good ihipresslbh 
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of the nature of the bqok. As I hâve said, you will hâve tlie,J)ook with you ; 
andt If you désire to mafeefurtber investigation, you wiil hâve plenty of 
pjpprtunity to do so; but a good deal of it bas been read to you, and some 
of it quôted to yon over and over again. You are to remember that ttie book 
Is not to be judged by a single isolated expression taken out of what goes 
before and cornes after it. That would not be a fair treatment of any writ- 
Ing. You miist judge the book, and any topic treated in it, by its fair mean- 
Ing taken as a wliole. And I might say the same thing applies to thls publi- 
cation in the Post. It will not do to piek out any one passage wrltten in 
criticism of that book, and judge it by itself, entirely separated, isolated, 
from virhat goes before and after. You must take the criticism as a whole, 
just as you must take the book as a vchole. A newspaper bas a right to 
publish fair and reasonable comment upon a book, and such publication is not 
actionable in the absence of actual malice or ill will. The criticism may be 
severo;, It may hold the author up to ridicule if the vvriting justifies it. If 
the book contains passages of an ofCensive or obnoxious character, it may be 
described with the severity whieh such passages deserve. In determining 
what severity or ridicule is justifled, the whole book is to be considered, not 
single passages taken by themselves, separated from the book. If the book 
contains numerous passages referring to women, the plaintifC cannot com- 
plaln if that fact is pointed out, and if such comment is made as their fre- 
quency and character justify; aud you, gentlemen, must say how far the 
frequency and character of such passages, if you flnd any in the book, justify 
what the reviewer said about that. It is only when the writer goes beyond 
the limits of fair comment that the la^ of libel applies to it at ail. To com- 
ment or criticism a very wlde latitude Is allowed on the grounds of publie 
policy. Free and unrestrlcted criticism of what is published In the way of 
books is regarded as a thing for the public advantage. It is good for the 
public to bave the honest opinions of persons who bave examined books, and 
hâve honest opinions to express about them. Comment, to be fair, must be 
honest and also relevant. That is, it must really be about something in the 
book. It must not, under prêteuse of being about something found in the 
book, deal with something else entirely outside of the book. Comment is not 
unfalr merely because the critic bas falled to see the merits of the book, or 
because what he writes is in bad taste. If the réputation, or if the pecuniary 
interest, of the author of a book criticlsed has sufïered in conséquence of 
fair comment, and the criticism has not gone beyond that — sufCered in consé- 
quence of fair comment merely, not actuated by malice — the person injured 
can recover no damages. 

"Appiying thèse features, gentlemen, you will hâve to consider those fea- 
tures of the plaintiffi's book which counsel on both sides hâve called to your 
attention In argument. So far as you are prepared to say that nothing be- 
yond the real truth about the book has been told, the plaintiff has no ground 
of recovery. If, in sununarizing or describlng the contents, you flnd that the 
défendant told only the truth, the plaintiff lias nothing to complaln of. If, 
in arguing on the contents, the arguments seem to you justifled by what is 
in the book, then to that extent you will hâve to flnd that the plaintiff has na 
ground of complaint. Take an Illustration: If the plaintifC says in a book. 
In his own book — says himself In effect — that he does go to the seashore, 
that he does look at bathing houses, that he does see women coming from 
bathing houses, or bathing on the beach, he carnot complaln of the reviewer 
saying that he has said so in his book. If that and nothing more has been 
said of him, he has no right to complaln. But If the reviewer in the Post 
has taken what the plaintiff says in his book on those matters, and has put 
a construction upon them which they do not fairly and reasonably bear, has 
said something on that subject which the book does not justify In your opin- 
ion, then the limita of fair criticism hâve been exceeded; If not, not 

"Now, gentlemen, I think that Is ail that I can usefully say to you regard- 
Ing fair criticism. You must compare the book and the article in the light 
of the suggestions I hâve made ; and, If you are satisfled that the Post's re- 
marks did go in the direction of blâme or ridicule, beyond anything reason- 
ably justifled by the book, accordlng to what I hâve told you, then to that 
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extent— to tlie estent that you find that those limits were exceeded— you 
may regard the remarks as glving the plaintifï the rlght to damages; but 
not to any greater exteiit. ïhat the critlcism of the Post was not at ail skill- 
ful or compétent, or even intelligent; that it was blundering and ignorant, 
If you think It was se, is not important, exeept so far as those facts may 
lead you to believe that the limits of fair critlcism were exceeded by the 
revlewer. 

"Now, gentlemen, I hâve Indlcated to you the partlcular grounds upon 
which you may perhaps flnd— It will be for you to say — that the plaintift has 
satisfled you, by a fair prépondérance of the évidence, that an injury was 
wrongfully done to his réputation. If you are so satisfled as to those things, 
or any of them, then you will come to the question of damages. If ypu are 
not so satisfled as to any of them or as to such of them with regard to which 
you are not so satisfled, you will not come to the question of damages at ail. 
But I hâve to assume now, for the purpose of instructing you about it, that 
you do come to the question of damages. You are not to understand it as 
any intimation on my part whatever that you will or that you will not. That 
Is a question wholly for you to settle. 

"I suppose, for the purpose of instructing you further regarding the rule 
of damages, that, as to some of thèse things, or ail of them, you hâve found 
that the plaintiff has been wrongfully held up to contempt, ridicule, or dis- 
grâce by the Post, and that his réputation has sufCered from that cause and 
from no other. What rule are you to follow in awardlng damages for an 
injury llke that? 1 instruct you there, gentlemen, that you are in that case 
to détermine, from ail the évidence and clrcumstances as proved at the trial, 
w^hat damages ought to be glveu to the plaintiff, not exceeding the amount 
claimed. In flxing the measure of damages the jury may take into considéra- 
tion the inental suffering produeed, if any, by the publication of the article 
or plctures, or both, if they believe from the évidence that such suffering has 
been endured by the plaintiff, and the injury, if any,' to him in his réputation, 
and the loss. If any, to the plaintiff by diminution of a demaud by publishers 
for his contributions, Uterature, to magazines and periodicals, caused by the 
publication of the article and plctures, if they believe from the évidence that 
such injury and loss had been sufCered by the plaintiff. ïhe loss of contracte 
with publishers, if any, sufCered by the plaintiff, and caused by the publica- 
tion of the article and plctures, if you believe from the évidence that such 
loss of contracts has been suffered by the plaintiff, and the probable future 
loss, if any, by the plaintifC by the diminution of a demand by publishers for 
his contributions to Uterature, to magazines and periodicals, which the publi- 
cation of the article and pictures is reasonably calculated to produce, if you 
believe from the évidence that such future loss will be suffered by the plaintiff. 

"I instruct you, gentlemen, that If the plaintiff Is entitled to any damages, 
he can recover only compensatory damages ; that is, only such damages, only 
such amount in money, as you think is a fair and reasonable indemnlty for 
the actual Injury that he has sustained. He cannot recover what are called 
vlndictive or punitive damages. No such damages are recoverable in this 
case. There are cases in which a jury may award damages going beyond 
actual indemnlty, going beyond actual injury, for the sake of punishing the 
défendant, and marklng their sensé of the wrong which he has committed. 
Thls is not a case of that klnd. In this case you will be llmlted in any award 
of damages you may make to actual compensation, for an actual Injury suf- 
fered. The plaintiff', if he recover any damages at ail, can recover oniy such 
damages as are proved to be due to the article publlshed by the défendant. 
The wrong done by the défendant must be the efficient cause of the damages 
sustained In order to hold it responsible therefor. The défendant is not 11a- 
ble for injury to the plaintiff 's réputation caused by prier publications of 
other parties, or by prier acts of other persons. The burden is on the plain- 
tiff to prove the damages dlrectly caused to him by the publication in the 
Post ; and, if the jury are not satlsfied on the évidence that the damage was 
caused by or was due to that publication, they should flnd for the défendant. 

"The jury may conslder that the défendant promptly offered to correct, or 
publlsh anythlng whleh the plaintiff' deslred, and that the plaintiff scomed 
the offer, if they flnd that those were the facts. You hâve heard, gentlemen, 
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tjiat aftèr the publication of thls article the plalntlffl afià tbe defendaivt had 
certain, correspondence. You bave seen the letters. Do the letters indicatç 
to your mlnds that in good faith the défendant offered the plaintiïf to pùb- 
llsh anythlng he deslred, and that the plalntiff scorned such an ofCer? ïhat 
ïs for you to décidé. If you sd flnd, ypù may conslder it on the question of 
dainages. The plalhtifC la not to be àllowed here' any damages in réparation 
which you find that he mlght equally hâve had without suit. 

•^Now, gentlemen, the damages, you wUl remember, are to be only for in- 
juries caused bj* thls publication, hot for injuries ffbm other câuseâ. Thëre 
iS' évidence here that soine of the damage compiainéd of was due tû otheir 
causes. ïoU havé heard that évidence; you hâve heard it argued àboùt; 
and the' Question is for you. 

"The Question of damages, Ih case you reach it, will be bnè pàrtieularly 
calliiig for the exercise of yoùr good judgmént aïid yotir falr diseretlon. If 
you 'shôuld thlnk that What the Jr'ost piibllshéd inay hâve done the plaiutifC 
an injnry iti hls reputatloh, but not 'sô tauch of an Injury as to Infliçt upon 
hini àny subètantial damage là moBey, that could be ihdicated In your verdict 
by an award of nominal damages, 1^1, or some such' sum. Such a verdict 
wouldindicate only that you thought the Post' hàd publlshed Something 
which tt ought not tô hâve publishéd, but that no'rëal substâiitiai harm ha<^ 
beën done to the , plaintîff's réputation. YOu might, of course^ flnd that you 
thought no hàrm had'been done àt allj that hls rëputatibn hàd not been iri- 
jured ln=<the least; and iù that caéè you woUld flnd for the détendant. If 
you flbd'that an injtiry hasUeêi» done, but ho subStantlal damage sufferédby 
tt, you'ean brlng la a verdict for nominal damages. Beyorid that, in proî(or- 
tion as'yoù flnd tbat an injury hàs been doné the plalntilï's réputation, "and 
that from- that Injury hê has sutrerea 'a serlous' damage, tb that èxtent'your 
award- shotiia belncreaged ; tad, in maKing yoûr award, you slibuld endèavor 
to award himVhat ybu'cftn, as reâsonable men, say is fair and reasônablë 
compensation for arij* actttaT injury to hls réputation that he Ms suffeted. 
But in no case should he be awardéd muté than just.'fair.anSreasonàblecom- 
pehsatioii' for an actUa! injury do&ë. You are hêté to do j'iïsticë, and notïiing 
more, between tliese'partleàV'falriy àild împartiaîly, without' showlng one of 
them any hiore favor thàn you do thé otfier. SKoUld you ïaake any award pï 
damiages, your a^ward shOHld" not bé indlscréet or ûnireasbnablé. It should 
nbt bëdn the exercise' of generoslty. It should bé just whàt you reaspnàblë 
men éay'is fair and reasbnablë compensation. You àrë to viéW this testi- 
mdny aboùt damages, as you are to view the tëstlmony on ail Ihë' other points 
in the ea^e,' falrly and impartlally, frbm ail sldes, and cbbe to the conclusion 
indicàted by the condition în your min'dsaf ter you bave doile thàt. ' 

'"Connsei may' now indieate to' me ànj'thiug 'they mày wish to ilidl- 
cate.' ■•: ■*••,'. '^ : :' ■ 

■■''Mrs' Pugh: Exceptions to what was tâken ont of thê requests at the con- 
férence upon thé' rullngs 'are Savëd? 

;■ "The- 'Court: "Yes;-- .: ■ ■ ■ • ' "■ ., 

• "The Court: Gne thlng more, èeutlémeri, on thls question of damages. Thés 
p-laintifC . desires that I recall" to your mlud thë évidence abbîit the demànd 
the' plaintlfC had for litei-àry contributions to magazines and perîodlcals be^ 
fôre'the publication of this article, and the evidënoe règai'dltig whàt'demaùds 
fte^bad after It. That, as' T recall, was 'tuïiy argiied to you by counsel last 
*eefc The merfe fact that the' demand'îell off, if it bè a fact, does not neces- 
sarlly prove that the falliiig- off was by reason of thls publication la thé 
Post; but. If you can sây that it was due to the publication in the Post, theù 
tO'such extent as you flnd that It wàs due tO the publication In the Post; it 
will beproper for ybu tb' tafeë It irito aecotint on the (juèstlohof damages. 

■"At the conclusion of the charge, detendant's ' counsel statéd to the court: 

'"It Is not neeessary, ybùr honor, to go oveir thé matterâ which 'wë dis- 
cussed at the conférence bn oUr requests ï' ' ■'"■■ 

•;!"To' which thé 'court repUed: 
^ *♦ 'Yoùr exceptions aïë saved on ail those matters.'" 

■ A careful exanlinatiôn of the déclaration as ametided, and'the an- 
swers, and'ïhe vëry com'prehensive and careful chargfeof the presid- 
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ing judge, make it clear that, while the case upon the déclaration was 
one of libel, it was treated under the defendant's pleadings as one in 
which the issue of Hbel was not in practical, or substantial contro- 
versy, and as one which, upon the practical issues raised by the an- 
swer became something in substance more in the nature of an action 
on the case for injuries sustained than one of strict libel, and it is 
apparent that the learned judge did not undertake to direct the course 
of the trial strictly upon the Unes of a conimon law trial for libel, 
and when the cause was finally submitted to the jury there was no 
èxplanation of the circumstances under which, in the old common- 
law libel sensé, gênerai damages were dépendent upon the proof of 
spécial damages. 

In short, upon the plaintifif's déclaration, this was a case of libel; 
but upon the defendant's answer and the issues actually tried, it be- 
came in substance one of reasonable or unreasonable press comment. 
The plaintiff is not complaining that the cause was tried upon that 
issue, and the défendant cannot be heard to complain that the rules 
of damages are less favorable to him under the issue of reasonable 
or unreasonable comment than under the strict issue of libel ' or no 
libel, because he tendered- that issue as the one upon which the trial 
was in substance had, and the one under which the substantial facts 
in controversy were determîned. 

This case, in a sensé, may be said to be sui generis, because the 
damaging matter consists chiefly of ingénions, suggestive, and sensa- 
tional drawings and pictures Connecting themselves with printed state- 
ments-and Hnes, which were well calculated, through the force of 
subtle innuendoes, to bring both the book, the author, and his other 
writings into disrepute under circumstances which would naturally 
cause mental disturbance and anguish. 

The alleged harmful and damaging character of the publication 
complained; of in this case consists in the^ combination — a combina- 
tion in which it was designed to avoid the conséquences of the strict 
common-Iaw libel, but at the same time impair the weight of Prof. 
Peck's authorship and to bring the author into contempt and under 
the weight of ridicule. The complexity of the harmful publication 
involving as it did the newer arts, that is to say, something différent 
from alleged libel in cold print, presented a situation where it became 
necessary for the défendant to départ from the strict technical lines 
governing trials of the ordinary libel suit. There is a wide différence 
between the character of the issue of good faith and fair and reasona- 
ble comment, and that of a strict issue of libel or no libel, and as a 
conséquence of that particular défense, which became the essential 
and substantial issue, the character of the trial was changed, and it 
became necessary for the court to conform the conduct of the cause 
to such a situation and to put the case upon broader lines than those 
which obtain under strict libel issues and to adapt the trial to such a 
common sensé course as would permit the case in hand to be pre- 
sented to the jury under such ruHngs and instructions as would en- 
able them to deal justly and comprehensively with the situation before 
them, and under the adoption of such a course the publication, the 
lt>9 F.— a 
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book, the pictures, the lines, and the testimony of the witnesses were 
before the jury upon the question of fact raised by the issues and 
involved in the right of fair comment. 

Neither upon the pleadings nor uppn the trial was there any at- 
tempt to justify, in the common-làw sensé of the older Ubel suit trials, 
where the truth of the words was proven. Indeed, from the very 
nature of the words, the Unes, and the suggestive pictures, it was a 
thing impossible to prove the truth or untruth of the combination. 
From the very nature of things, it was impossible to frame an issue 
to the end that an intelligent and definite ultimate fact of truth or 
untruth could be ascertained in a jury trial. It resulted therefore 
that, as the publication was not susceptible of the test of truth or un- 
truth, the défense, after denying malice, was chiefly, if not altogether, 
based upon the right to review and make fair comment upon pub- 
lications, a right based upon the freedom of the press and upon pub- 
lic policy, and it was upon that gênerai line that the case was sub- 
mitted to the jury. 

It is perf ectly true that upon the issues raised by the défendant the 
case became one of fair or unfair comment, and how could there be 
a better form ol trial in a case of this nature, upon the issues raised 
by the défendant, than one which accords to the publisher the abso- 
lute and inaliénable right of free and fair comment, and whether the 
publication be called a libel or some other name which may be in- 
vented, through which it may be defined with légal certainty — a trial 
which raises for the jury a definite question of fact to be determined, 
namely, the plain and simple question whether the inaliénable right 
bas been fairly and reasonably exercised. 

A case like this, upon the issues, becomes exceptional and there- 
fore involves no departure from the rules of substance in respect to 
strict libel, yet upon the pleadings it is made one which requires some 
departure from the course of trial ordinarily obtaining in strict libel 
cases, because the substantial issue of fair comment raised by the 
défendant with respect to the alleged offending matter consisting of a 
combination of words, and varions kinds of suggestive pictures and 
lines, with subtle and suggestive settings, relieves the case from the 
peculiar and exceptional rule in respect to damages which obtained 
under the technical issues of libel or no libel in ancient times. 

This case raises the broad issue of fair comment as the sole, essen- 
tial, and substantial one. Under such an issue, if the jury under 
proper instructions finds the comment or critiçism to be fair, the re- 
suit opérâtes as a justification as did proof of the truth of words un- 
der the old libel system ; and if f ound to be unfair, the right of com- 
ment bas been wrongfully exercised, and the wrongdoer should re- 
spond in damages for the injury he bas done. This would be the 
redress afforded in ordinary tort cases, and whether the wrongful 
matter alleged is strictly Hbelous, or whether it is unfair comment, 
it is founded in tort, and from the nature of the alleged wrong and 
the character of the issue raised by the défendant, it results that the 
trial in respect to it must conform more to the forms of a trial in an 
action on the case, than to the order of trial in a strict libel suit. 
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There is not now, nor was there ever, any right to pollute the nat- 
ural waters running through communities ; but there is now and ever 
has been the right of reasonable and bénéficiai use. The issues in the 
two instances are naturally and necessarily différent, and trials in 
respect to the two situations naturally proceed upon différent Unes. 
In the first instance, the question would be whether it involved the 
wrongful act, and if it did, whether it could be justified. In the other, 
the question would be whether an existing right was reasonably exer- 
cised. There is not now, nor was there ever, any right of libel ; but 
there is now and for a long time has been the absolute and inaliénable 
right of reasonable and bénéficiai press comment upon public and 
quasi public questions, and literary productions, and the question of 
the reasonableness of comment and criticism being a simple one, why, 
upon an issue like the one hère, should the situation not be emanci- 
pated from distracting issues, rather than hampered and confused by 
ipeculiar limitations and contingencies like those in respect to spécial 
damages which may hâve had a rightful function in the old action for 
libel, but no rightful or useful adaptation to a publication like the one 
in question, where the substantial issue in respect to it is simply an 
issue of reasonableness or unreasonableness. 

[2] The answer dénies that the publication was malicious or libel- 
ous; dénies the innuendoes, and expressly puts the real défense on 
the ground of reasonable comment and criticism; and during the 
trial when certain évidence of the plaintiff's writings was offered by 
the défendant, and the question was raised as to whether they were 
offered for the purpose of showing the truth of the alleged libelous 
statement, counsel answered: 

"I do not offer It for that purpose. I ott'er it to show that the article Is a 
fair comment on the plaintiff's publication." 

The défendant, under the rule which has sometimes been held to 
obtain in libel suits, in its brief puts great stress upon the idea that 
the instructions in this case did not make the proof of spécial dam- 
ages the basis of the right to recover gênerai damages, and upon the 
idea that the instructions were not given in accordance with the def- 
inite and limited meaning, which, under the old common-law sensé, 
holds with respect to spécial damages in actions of libel, and says, 
among other things, "The learned judge was clearly confused and in 
error in his conception of spécial damages," and "not one solitary 
matter in the whole article was left to the jury on the ground of spé- 
cial damages." 

Our conclusion is that, upon the issue raised by the défendant, such 
a rule of spécial damages is not admissible in a case like this, and not- 
withstanding the fact that the instructions did deal with some phases 
of the article as involving questions of libel, and others as involving 
the question of fair comment, it still remains from the nature of the 
publication and upon the real issues raised by the pleadings, the évi- 
dence, and the arguments, that the case in substance was one of fair 
or unfair comment, and as the instructions were fuU and complète 
with respect to such an issue, and as the rule of damages given was 
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the Qrte whicW should ôbtain îri à case likè thià^ we seé no réversible 
érfbr îri wliat was saiej àbout lil^el. MoreoVer, there was no excep- 
tion directed against the instructions iri respect to the' tvvb phases of 
thè article, the exceptions beiiig tothè point that the gênerai dam- 
ages wère nbt made subjëct to proper 'proof of spécial damages, 
àhd that the définition iri respect tb'specifil damages was not such 
as' dbtâins in libel" suits. ' '' 

■ In order to aid the jury ùpon thè sùbstantial lines of fair com- 
nient,; the learned judge,' undèr broad 'and cautious instructions, 
nladè ' sbme' allusions 'to tbe words "ink , màniac" and their mean- 
ihg', or vt'hat the jury liiightaccept'âè 'their meànirig, and as was 
doné'byjudge Cbxe in M'cClure V. Philipp, 170 Fed. 910, 96 C. C. 
A. 86, 'iri respect to the words "private ^raft," gave a cautious ex- 
plariat'iori of'thé meariing of th'é morë teéhnical word "pai'andia- 
cal," whî'ch had référence to thé phrase in the article complained 
of, ^'He hàs an almost paranoiàcàl 'désiré to Hvrite of women whéri 
he tàkéS'a 'peh in'hahd?' '" • ' , ' [' ,, 

'It vvill be sèeri b\' 'the instructions which hâve beéri set fbrth' at 
large thàt the trial jud'ge fully'recognizéd and emphasîzed th'é right 
of^the défendant without il'l will tb riiake a freéj fair, trutl^ful, .and 
reàsoriablë 'ériticism 'of'thé b'ook urider review, even subjepting it 
to condenmation and, 'ridicule, but 'ekplained' that that right wâs 
riot sb'Woad a right' as' to justiîy 'urifair cômiiient or critic'jsm iin- 
'der ill will, Or a wi'bngful attack upon thé àiithor persbnally or 
pfoîessibnaily, artd if the publicatiorï or the'way the criticisrh Was 
set ■ forth ' \!v'ith illustrations Was ' ivforigful and' li'armf ul, theri' the 
law would afford redress, and the défendant wbuld be ans'Werable 
in: datinages; '''Jjhe, twoi phases lôf the^ case, 'that is^to Say, thé sûp- 
posed harm to the book, and''thë''Stipposéd h'arrii tb thé 'plairitiff 
persoijially and his business,, were sta.ted to the jury, carefully,,and 
cqnip'reheri'sively. ■ 'There; were rio exceptions to the charge s'ayç a 
gerjera!!' exception as tb what was; takeh out of'thé reciluests at the 
conférence' upon the, r\ilings, an'd this excep'tion we' rriust Vievy; as 
bne tiltbgéther' tb;b îndefinite tb entitle it tb exaniination. ' $tiïl it 
mày "weîï ehough be observed; \^^ith such éxariiiriatiori as'we'àre 
a'bîé tô' rnàkiç 'îfom -iyhàt ap{)earsîfi^;he record, that we discQVi^r 
nbthin'g' which workfe 'injustice 'tb.the déîeii'd^nt, and' ihi^ lé sp'b'e- 
cau^é wé accêpt, thé fn,$tructibijs as comj)réhensiv'ély and.sufiïcïènt- 
ly' stàti.n^' thb' rule's 'govèrning thé fî^ht of ïâir' cqriiment, as 'wëîl 
ais' the q'ue'stibn' of dariiâgeé in a case like this. ''. ' , ,' 

Hayir^g given the jury instructions suffici^ntly favorable 'to.;the 
défendant'', uplbn, the qiiést^oii' 'bf: 'the ' right of fiafr' criticism,' the 
judgë mad-e , the right of ireCoveiry àt no recbvery 'dépend 'upori 
wh'^thef the jti^y s.houîd fipd that', the criticism''was fair, 'or unfâi'i", 
krid'after cautibtling tîierri that,thfey'Wëre' hbt'tb.consider, the ques- 
tion of darij^g'és è:kcept ^ipb'n tnë particular' groiinc^s hë had' jtidï- 
cated,-the 'jiidgè'proceëded'to exélude from corisideràtio,ri 'alî 'ques- 
tions as to punitive dariiages, and stated tliat they' rriust 'orily Coh- 
sidefcom^énsatory d^m^geë ahd such as directl^ 'flbw from the 
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wrongfijl act, and iùch as ÏÏâ've direct référence to' tlie âctuàl in- 
juries sustained- . 
' ^There was some référence dtiring the course of the trial to a 
publication elsewhere at about the same tirne; ' but the jury were 
cârèfully instructedthat they were to considér only such injuries 
as résulted to the plaintiff throtigh the direct influence of thé Bos- 
ton Post publication in question. ' , - , 

The nature and scope of the instructions upon the question of 
damages, which cover in substance many of thë defendant's rc 
quéstSj'and the lack of , spécifie exceptions to the instructions givën 
uppn that subject; leave nothing open for considération in respect 
to tha^ phase of the case except so far as questions may have'beeh 
raised through, requesfs previoiis to thé charge. 

There were several exceptions having référence to a définition 
of spécial damages, which were taken in Chambers at some périod 
bèfore the subnlission of the casé to the jury, which it was then 
éxpéctéd the presiding judge vyould give to the jury; but we think 
the riècëssity pf an exâminàtion into the character of such défini- 
tion was whôîly' sùpérseded bythe coursé of thé trial and the way 
in which the 'case was lînally subrnitted. Âccording to the rec- 
ord, in connection with a héaring on démurrer whén the subject 
was ■under'.discussioi'i as to whéther there could be gênerai dam- 
ages without probf of spécial, damages, thé 'learned judge made an 
observation which ihvolvëd' hîs idéa of what spécial damages were, 
and dliririg a consultation iri^ respect to requests in the course of 
thé jury trial, but riot' i'ri thé' présence of thé jùry„the court re- 
markédthal it adhei^ed to the ruling made whén the démurrer was 
uridét discussion! But as the case was; .ïinally subrnitted, genét'al 
dkmiàgés'wéfe'not'madè dépendent ùpori'the proof of spécial dam- 
ages, and as we think the nature and scope of thé instructions. 6n 
thàt subject 'wéré' correct, the incident of ' the exceptioti in respect 
to spécial damages ait 'à former stage ôf the. trial becamèwholly 
fictitioiis ,ahd immaferiàl, or^ as' said iii i\TèCfuré v. Phîlipp,' '170 
Féd. -910-914, 96 C C. /\.'86, "innocuotis" ; 'and this is gb becaùsc 
an expression 'of a presiding jiidge dtiring the'covtrse of .a trial and 
durihg a coiisiiltatioh bet'wéeh thé" judge arid the attbrney's asidé 
frotii fhe jury,'. wHich" was 'n'ot"stàt'ed to the jury, Coidd liavé hàd 
rid influencé lipon thé 'rësiiU.. ' It was simply an 'incident; of the 
triaf'not iti thë'pres'éncë of the'jiiry, and as thé filial instructions 
with respect to' d'ama!gës, wérç ih''flccordancé' with the rules which 
ùhdéx'thé'iséués shôuld govërn''in a casé likethîs; therè is 'hb bc- 
ca'sibti to cbriâider w'hëther tlie' définition bf .spécial damëgès which 
hàs sométirriës bëen hëld to obtairi in strictly fibel' casés 'was'right 
dr'wTorig."' ■ , . ' ' ■" '' - ' ' '.''''. '■', V' '.','■ 

' ïï is true that, at the' conclusion of the' charge, dèfehdarit's 'cburi- 
sel stated to'thé cbtirt, "It is nbt néceèsary tb ''gb 'ovër the mattërs 
A^fhiclt' we discusséd àt tltë confetéhcé bn our' réquest," ànd that 
thé Court réplied, '"Ybur exceptions àrë saved'oh 'àll thbse mat- 
téi^s.''"'' That was precisëiy whâtshbuld hâve been dorié ' in" ordér 
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that the défendant should Hâve whatever he was entitled to under 
the circumstances'; but the learned judge intended, of course, that 
they were to hâve only their rightful status, and stand for what 
they were worth in view of the instructions finally forrnulated and 
submitted to the jury, and it was quite within the province and 
duty of the court to allow the exceptions to stand, to the end that 
the appellate court might détermine their effect if any upon the 
ultimate ground upon which damages were finally ascertained. 

It is quite true that in strict common-law actions of libel many 
authorities make gênerai damages contingent upon a particular 
kind of spécial damages, yet there are many authorities, like Ma- 
honey v. Charles A. Belford, 132 Mass. 393, Chesley v. Thompson, 
137 Mass. 136, Lombard v. Lennox, 155 Mass. 70, 28 N. E. 1125, 
31 Am. St. Rep. 528, Bishop v. Journal Newspaper Co., 168 Mass. 
327, 47 N. E. 119, Spencer v. McMasters, 16 III. 405, Swift v. Dick- 
erman, 31 Conn. 285, and Fry v. Bennett, 4 Duer, 247, which ap- 
parently do not recognize the contingency, but, not deciding and, 
wholly, regardless of the question as to how far that principle 
would be applied under an issue of libel or no libel in respect to 
strictly libelous matter contained in printed words, leaving its sta- 
tus as it is in that class of cases and quite independent of it, we 
view the character of the publication, and the substance of the 
issues in this case, such as to make the supposed rule in respect 
to spécial damages under strict libel issues entirely inapplicable, 
and such as to render the gênerai rules governing damages in tort 
cases admissible, to the end that results may be reached, and that 
justice may be done upon simple and practical lines. Holding this 
view, we think the question of damages was properly submitted to 
the jury, because so far as we can see the instructions were in accord 
with the gênerai rules of damages in tort cases and sufficiently favor- 
able tp the défendant. 

It is only in a very limited sensé that the publication was strict- 
ly libelous, and that was involved in the question whether certain 
words within quotation marks were written by Mr. Peck ; and this 
issue upon the trial was one of secondary importance. The impor- 
tant inquiry, therefore, did not in any substantial sensé relate to 
the question as to what language means, or as to what damage 
would flpw from words, and furthermore the question of language 
so far as it was involved was so interwoven, intermixed, and 
merged with the art phases, consisting of lines, pictures, and fig- 
ures, as to render the harm done by the one phase and the other 
inséparable; and, as a resuit of such a situation, gênerai damages 
should not be made contingent upon the proof of spécial damages, 
because the substantial question, into which the question of less 
importance was merged, and the issues upon the pleadings and 
évidence, taken altogether, presented a case of fair or unfair com- 
ment in every substantial sensé rather than one of strict libel. 

We see no reason, as expressed by Chitty (Chitty's Blackstone, 
vol, 3, *126, note 12) many years ago, why gênerai damages should 
be contingent upon proof of spécial damages, and it is the purpose 
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of this opinion to point out that, in a case like this, the artificial 
and groundless rule has no rightful status. The case in substance 
does not, as we hâve said, présent the question of the meaning of 
language, nor does it présent the question as to the truth or un- 
truth of the pictorial features of the publication ; and, while there 
may be quasi libelous phases, they are, through innuendo, so in- 
terwoven, intermixed, and merged with the free and modem art 
phases, consisting of lines and pictures and figures, as to make the 
question of truth or untruth indéterminable eitherbyjury or court; 
and, as a conséquence, in order to hâve a plain, simple, and adé- 
quate remedy, the question necessarily must be whether the right 
of free comment has been reasonably exercised under ail the cir- 
cumstances, and, if not, the redress should be such damages as flow 
from the wrongful act, and such as are recoverable under the usual 
rules in the ordinary actions of tort. 

The only reason given by Blackstone for requiring proof of spé- 
cial damages as a foundation for gênerai damages is that it should 
be made to appear that the picture "was understood to be leveled 
at the plaintiff or that it was attended with any actionable consé- 
quences." Blackstone, supra, 

And as the rule is now iîrmly established and thoroughly settled 
that damages in ail tort cases, whether spécial or gênerai, to be 
recoverable must be connected with, and hâve resulted directly 
from, the harm complained of, there is no longer any reason for 
the existence of the peculiar rule. As the reason for the old rule 
of contingency has ceased to exist, it has become one of mère fic- 
tion, and, if allowed to interpose itself in a case like this against 
such damages as are shown to flow from the wrongful act, it would 
embarrass and hinder rather than promote and further justice. If 
a man sufifers mental anguish by reason of a wrongful attack upon 
his character, why, on principle, should his recovery for such in- 
jury dépend upon whether he has lost the sale of a book which had 
been subscribed for? 

During the trial the défendant ofïered 12 magazine articles of 
which the plaintifï was the author, and which were published be- 
fore the Boston Post criticism. Objection was taken, and upon 
inquiry as to whether they were ofïered to show the truth of the 
alleged libelous publication counsel for the défendant said they 
were not, but that they were ofïered under the authority of a 
Massachusetts case and a Massachusetts statute for the purpose 
of showing acts of the plaintifï which created a reasonable supposi- 
tion that the matters charged in the alleged libel were true, and 
also for the purpose of rebutting actual malice. They were ex- 
cluded as not admissible under the pleadings, and we think prop- 
erly upon that ground, as well as upon the ground that they were 
not within the knowledge of the Boston Post at the time the al- 
leged libelous production was given to the public, and therefore 
could hâve had no possible efïect either in respect to the defend- 
ant's actual malice or in respect to his reasonable supposition as 
to the truth of the alleged libelous matter. 
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[3] The plairttiff calkd a witness, who for many years had been 
connected with editorial'wOrk in connection with literary maga- 
zines, and who was acqtiainted with the purchase of nianuscripts 
by magiazines, 'including plaintiff's literature, and who was asked if 
the effect of the publication would be damaging, and, if the effieCt 
was damagingj hôw loÉg it wouM last. This was objected to not 
upon the groundthat the 'witness was not qualified, but upon the 
ground that the subject-matter was not of a character to become 
the subject of expert testimony. The plaintiff cites a long line^of 
authorities, some; of which tend strongly to sustain the évidence 
upon the ground that' the test of the admissibility of expert testi- 
mony is not whether the subject-matter is comtnon or uncommon, 
or' whether many persfons or few persons hâve some knowledge, 
but whether the witness oiïered 'as an expert has any peculiar 
knowledge or expérience not commonto the world. But without 
regard to the strict question whether the évidence was admissible 
or inadmissible, and assuming for the purpose of disposingof the 
exception that it was inadmissible, weshould feel boutid tO' hold 
that itwas' not so far prejudicial as to justify an interférence; with 
the resuit of the trial. It would be perfectly plain to the ordinary 
man, whether lawyeror-lâyman, that Such a publication in connec- 
tion with itspîctorial phases would be seriously damaging to the 
plaintifï and bis literary Work. 

In Williamson V. United States, 207 U. S. 425, 451> 28 Sup, Ct. 
163, 172 (52 L. Ed. 278), while the court was not dealing with the 
question of the admissibility of expert évidence, but: with the 
broader question of the présent latitude of the rulesof évidence 
and the disinclination to distUrb the results of trials, because some- 
thing inadfnissible, though not seriously prejudicial or harmfui, 
gets before the jury, it pointed eut that : 

"As has been fréqnêntly sald, great latitude is allowed lii the réception 
of circuniBtantial évidence, the ald of which is constantly required, and there- 
fore, where direct évidence of the fact is wanting, the more, the jury ean ^ee 
of the surrounding facts and circunistances the more correct their judgment 
is likely to be. *The competëncy of a collatéral fact to be used as the basis 
of legitimate argument is not to be determined by thé conclusiveness of the 
inferences it may alîord in référence to the litlgated fact. It Is enough if 
thèse may tend, ev^n in a sllght degree, to elucidate the Inquiry, or to assist, 
though remotely, to a détermination probably founded in truth. The modem 
tendency, both of législation and of the décision of courts, is to give as wide 
a scope as possible to the investigation of facts. Courts of error are es- 
pecially unwllllng to reverse cases because unimportant and possibly irrele- 
rant testimony may hâve crept In, unless there is reason to think that prac- 
tical injustice has been thereby caused.' " 

[4] We hâve to consider another exception which has référence 
to thé proof that the plaintiff had a wife and sister. We see no 
objection to the proof of such a fact, as the case was tried and 
submitted upon the idea that the plaintiff was entitled to recover 
for mental anguish. Such a fact was a legitimate one to place be- 
fore the jury under proper cautions, because it was proper for the 
jury to consider whether a man's mental anguish would be en- 
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hàhced by such ehvironment. It Wâs not fof the piurpô^e' of înclud- 
ii;ig:the:anguish of the wife and sister, but for the purpose of show- 
ing that the anguish of the plaintiff was the more severe, and, under 
thè' limitations' put upon it, it could bave had no other effect. 
Barnes v. Campbell, 60 N. H. 27. 

Other exceptions rélated to the limitation of cross-examination 
of witnesses. 

[5] Limitations upon cross-examination, upon the gronnd'that 
the-i matter in hand is nat germane to the examination in chief, 
upon the ground that cross-examination is too extended even ;if it 
relates to matter brought oUt upon examination in chief, or upon 
the ground that the cross-examination is remote in respect to sub- 
jéct-matter, or in respect to time, are ordinarily treated as vvithin 
the discrétion of the presiding judge, and not reviewable upon vvrit 
otricrror except-, in cases of extrême and extraordinary exercise of 
discrétion, and we fail to discover any wrongful exercise ùî discre- 
tioij in. respect to the matters complained of. 

[6] We do not' agrée with the position bf the défendant that it 
waS:rnot open.to^ the plaintiff in bis affirmative case.to show bis 
staiiding in, and capacity to earn thrqugh, liis profession, because, 
under the theory which governed the trial, a theory which is 
thotight; to be the right one, the plaintiff's reasonable damages 
would in a large measure directly and peculiarly dépend upon thèse 
éléments. 2 Greenleaf on Evidence, § 27S; Press Pub. Co. v. Mc- 
Donald, 63, Fed. 238, 11 G. C. A. 155, 26 L. R. A. 53; N. Y. Even- 
ing Journal Pub. Co. v. Simon, 147 Fed. 224. 77 C. C. A. 366; s. c, 
203 U. S. 589, 27 vSup. Ct. 776. 51 L. Ed. 330; McClure v. Philipp, 
170 F^d..910, 96 Ç. C. A. 86; Cbesley v. Thompson, 137 Mass. 136. 

There are other minor exceptions as to admission and rejection 
of évidence, and as to requests fôr instructions; but they were 
made so far immaterial through the lines upon which the case was 
fitially givento the jury as to render discussion hère quite Unhec- 
essary. ■ ■ ■ ■ 

Thé judgment of the Circuit Court is àfifirmed, and the défend- 
ant ijierror recovershis costs in this court. 



■ ■ ' McKTK>?ÈY v. tTXITED STATES. 

(Circuit Coiu't of Appeals, Eighth Circuit. July 22, 1912.) 

..:: ■:..■■: ■ ■ ' ■ ■■' Xo.-3,515. 

1, iNOiCtMBKT ANU. I-XFOBMATION (§ 140*). — iloTION TO QUASH — SUFFICIENCY 
, 4.HD ■Çoifl'ETESCY OB EvipEJiCE BEyoRE GRAND JuRY. 

; ,. tJflleçs in extrême iiLstiinces to prevent clear injustice, or an abuse of 

■ , Ijudicial proce.ss, a, défendant against whom an indictment bas been re- 

. turueacannot reqùire tlie court to review tlie évidence l)efore the grand 

, juiy to détermine itssufficiency or whetlier incompétent évidence was 

,, ,'i;eceiyed. , -, 

, tÉd. .Note. — For other, cases, see Indictment and Informatioa, Cent. 
I)iff.:|i 471, 175: Dec. Dig. § 140.*] 

•For otiier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. PosT Office (§ 49*)— Pbosecution fob Ubinq Mails to Defratjd— Suffi- 

ciENCT OF Evidence. 

Evidence held sufficlent to sustaln a judgment of conviction for uslng 
the mails to defraud. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 84-86; Dec. 
Dlg. § 49.* 

Nonmailable matter, see notes to Tlmmong v. United States, 30 O. C. 
A. 79; McCarthy v. United States, 110 0. O. A. 548.] 

3. GBAND JUKT (S 2%*)— COMPKTENCT OF JURORS— DlSTKlCT FBOM WHICH 

Drawn. _ ^ , , .1 

It is no Objection to the legality of the constitution of a fédéral grand 

jury that it vvas drawn from a district including, but larger m area 

than, the district as it was consUtuted at the time the offense was com- 

mitted. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dlg. § 2 ; Dec. Dlg. 

« 2>^-.*] 

4. Grand Jury (§ 42*) — "Peesentmeîjt." 

A "présent ment" Is an accusntion niade by grand jurors upon Personal 
knowledge or otiservation of the facts instead of upon the testlmony of 
witnesses. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dlg. S 88; Dec 
Dlg. § 42.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5531, 5532.1 

Sanborn, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma. 

Critninal prosecution by the United States against Richard P. Mc- 
Kinney. Judgment of conviction, and défendant brings error, Af- 

firmcd. 

J. E. Whitehead, for plaintifF in error. 

William J. Gregg, U. S. Atty., and Frank Lee, Asst. U. S. Atty. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. McKinney, who was convicted of using 
the mails in aid of a scheme to defraud (section 5480, Rev. St. [U. S. 
Comp. St. 1901, p. 3696]), seeks a reversai because his motion to 
quash the indictment was overruled and also because, as he says, the 
évidence at the trial was insufHcient. 

[1] His motion to quash, which we will assume was a proper form 
of remedy, stated that the grand jury found the indictment solely 
upon hearsay and incompétent évidence. To support the motion he 
offered tb prove : 

"That the said indictment was found by the sald grand jury upon the- 
évidence of F. M. ïrout, post ottice Inspector, and upon an examinatioii of 
the lettëfg.'and other documents afterwards introduced at the trial of the 
case, and copied in thls bill of exceptions and marked as exhlbîts hereln, 
whith letters and documents were before the grand jury as évidence, and 
that no other witnesses or évidence was Introduced at the hearing of said 
case before the sald grand jury, that the said F. M. Trout, post office in- 
spector, did not testify posltlvely to any facts except that he had tnvesti- 
Êated the case, talked to the witnesses and to the Injured party,. Mlttie- 
Polk, and that the sald F. M. ïrout only related to the grand jury his 

*For otber cases see same topic & Ici^mbeb in Dec. & Am. Digs. 1907 to dats, & Rep'r Indexe» 
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■conversation to tlie sald witnesses, none of which conversation was In the 
presenc-e of the défendant or wltli the défendant." 

The offer of proof was denied by the court. It is manifest that the 
proof tendered was not as broad as the ground of the motion^ The 
âuthorship of the letters claimed to hâve been written by the accused 
and the genuineness and significance of the other documents were not 
denied. Even the complaint of the testimony of the post :0ffice in- 
spector before the grand jury was partly, if not entirely, that it was 
not positive. So at the most the contention is substantially that part 
of;the évidence received by the grand jury was incompétent, and ail 
ôf it in its entirety was legally insufficient for an indictment. 

.Some courts hâve held rather broadly that it is proper for a trial 
court to go behind an indictment and inquire into the chara.ctef of 
the, évidence upon which the grand jury acted. United States v. Far- 
rington (D. C.) 5 Fed. 343; United States v. Kilpatrick (D. G.) 16 
Fed. 765 ; Royce v. Okiahoma, 5 0kl. 61, 47 Pac. 1083. Other courts 
hâve taken the contrary view. United States v. Reed, 2 Blatchf. 435, 
Fed. Cas. No. 16,134; United States v. Brown, 1 Sawy. 531, Fed. 
■Cas, No; 14,671; United States v. Terry (D. C.) 14 Sawy. 49, 39 
Fed. 355 ; United States v. Jones (D. C.) 69 Fed. 973 ; United States 
V. Cobban (C. C.) 127 Fed. 713. We think the latter is the better 
rule, though doubtless in extrême instances a court may do what is 
needful to prevent clear injustice or an abuse of judicial, process. 
This qualification, however, is far f rom a récognition of the right of 
a défendant to compel a review of the évidence upon; which he was 
indicted. In United States v. Farrington, supra, relied on by the ac- 
cused, it was said: 

"It is not intended to suggest that whenever incompétent testimony Is re- 
ceived by a grand jury its réception is such error or irreguJarity as to 
vitiate their flnding nor to hold that the évidence upon which an indictment 
Is found shall be such as the court would regard as maklng out a prima 
faeie case against the accused. It is not the province of the court to sit in 
review of the investigations of a grand jury as upon the review of a trial 
when error is alleged; but in extrême cases, when the court can see that 
the flnding of a grand jury is based upon such utterly insufflcient évidence, 
or such palpably incompétent évidence, as to Indicate that the indictment 
resulted from préjudice, or was found In willful disregard of the rights of 
the accused, the court should interfère and quash the indictment." 

In United States v. Reed, supra, Mr. Justice Nelson said: 

"No case has been clted, nor hâve we been able to find any, furnishing an 
authority for loolilng into and revising the judgment of the grand iury up- 
on the évidence, for the purpose of determlnlng whether pr not the llndlng 
was founded upon sufhclent proof, or whether there was a deficiency In re- 
spect to auy part of the complaint ; and the grounds and reasons which 
we hâve brlefly alluded to account sufflcientiy for the absence of any such 
précèdent." 

In some states the local practice is affected by statutes and forms 
no guide to that which obtains in the courts of the United States 
where the common-law rule prevails. 

The constitutional requirement of a presentment or indictment by 
a grand jury (fifth amendment) does not imply that the proceedings 
of such a body when lawfully constituted shall be subjected to a re- 
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■\fîeWbf the'tMâî bourt ât;t!h^,i^stàti,ce t)f tWç ^:cus|0d?^ I^^attfefs afféët- 
ing the state or integrity'oï a grand jury as an inquinng and accùsing 
instrutnentality, such as the number and qualifications ofits members, 
are proper subjects of investigation; but to go'further and hold that 
its internai proceeding-s must -wàienever challengedi«ndergo a judicial 
scrutiny and test according tothe rulesof trial évidence is but to place 
another needless, impeding obstacle in the, course; rof criminal pro- 
cédure. .Holt V. United States, 218 U. S. 245, 31 S«p. Ct. 2, 54 L. Ed. 
1021, 20 Ann. Cas.: 1138. Grand jurorsi are generally summoned from 
the .nonpirofessional walks > of i life, their investigations and délibéra- 
tions are not under. thé" dir^Gtandimmediate gtiidance of a judicial 
ôfficer, and they arerârely informed, much less skilled, in the niceties 
of légal mies.; It would be illogieal to test their proceedings by un- 
familiâr standards, i Per.haps irt actual practicethey seek and receive 
any évidence Which! tends to show tO^ their injudicialrninds the prob- 
ability of the commission of a crirfte and theidentity pf the perpe- 
Irator ;.i but confidence niust be rfeposed sôniewhere, and public policy 
requires the presumption that they proceed upon sufficient- Cause in 
the fèrmialation of a charge, Their sélection isgoverned by law, tbey 
act;;tinder the sanction of an oath, and their functions are mer^ly pre- 
limJnary,.' .:• •; ■■.;.- :.; ■ -.■..■ ;; ' ... ^ • ■:^!^^'' 

■■ [4}. If a triali court tnùst'review the investi^tion of the grand 
jury 'to détermine wbether it-received' incompétent evidérice, it' would 
seem: naturâlly tô foUow that aH'the'evideilce received by such à bôdy 
nWisfbe ^brOught beforef^the cOurt and Weighëd to dëtermiiïe iïs légal 
sufficiencyi ^Under the 'Gonstitutiôii' s crimitiâl prosecùtiori may'bfe" up- 
on either a presentment or an indictment. A "presentmeivt"' is an ac- 
cusation, made by the grand jurors. upon personal Knowledge or ôb- 
ServàtiGtt"Ol-'the f acts "Instead tof .'"âpori' thé testiraoriy of ' witneSSes. 

420, ', TChM .^uniïPTiOning -.of , |he, igr^nd jurôrg ; t>ef, orC; .the. ;tr,ià*l. cmirt j^nà 
an examinatipnof themas to.the sourceii character^ andiextent of. 'their 
kriowledgej ' -vvotdd ' 'certàinly > lié a- 'hiovél iJrocëeding, bût ' a ''riëées'âàry 

o^M, ' the '^ititf^e '■ô'^;t|H^1ib;htenti(^f;i;hc>)^ :}^%^. -. wëre' ;silstài|iled''; "' / '* 
' : ' U. . j.5- '.gùiggëstéd , jthat 1 . an ■ !n.dictnîen,t , .upo.n v,incompetent , .éwdeince ; vio- 
lâtes the'clatise of the. fifth amendment, which provides that no one 
"shall be depriyed of life,.liberty or property withput due prpcess of 
law." Thé ' suggestion ihvolvés a mîscéhception' of ' thé scope and 
hifeâ'rtitig".,ôf. th'.ç" diiè' fifQÏ'éSs 'clause. , 'ïti,' iÇîurtàdo >;' 'Çaijfô'fiiia^,' HO 
0.';S,.,5l6, "4,.Sup.^Ct,.l•X^,;■292.■28;t. 'Ud,2U, ,in, spè.aking;,bf ; tlie.'fifth 
amendment the court sa-id.: '■:' ■ '- ■■ ...:i ,.,.:..:..;. . i..i.,:i .i;...,. ' .,/v 

[] .'I'TW pâtUKiJ.'affd obvio.ûs i^ft^reçce l's,V t}i|it. In ^tl^e; ,sense^ çf'.'tlie Consti- 
tution 'due proèéss 6t" law' was noi; iiieant or Iritendéd to incliiâe^ çjf ,i;i"téf- 
uiini, the institution and procédure of a grand jury in any case." " 

; ,And it.applied the same construction to the like clause of the four- 
teenth amendment limiting the powers: of the states. Due process of 
law within the meaning of the Constitution doesnoteven embràce 
such an important. safeguardi as lexenjption froro compulsory self-in- 
crimination; (Twining v» ;New, Jersey, 21;1,U., S< 78, 29 Sup. Ct.; 14, S3 
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L. ^d.' 97), much less méré fùlés of; jprocëdure like those pertainîng 
to évidence before grand jurîes. 
. There is an iinfortunàtë tendency in criminal jurisprudence to raise 
minor patters to the dignity of substântial rights.' The pla;in sàfe- 
guards against governmental and privaté oppression hâve bécomë by 
judicial action so embedded in nonessential additions and' tedihicàl 
refiriements that th«ir true limitations are not always cleaf, arid it not 
infreijuently happens that criminar trials become tnere adroit contësts 
in which substance yields to form and the search for trùth is divèftéd 
to and ends in collatéral inquiries. Many an intelligent pérson' ac- 
cused of crime has been discharged for reasons so abstruse as to be 
bpyond his compréhension, and the triumph has been not of innocence 
but of ingénions subtlety. Of course fundamental safeguards should 
noj; be frittered away, but thë growth of judicial construction should 
also be with due regard to the just rights of society and the practiçal 
condiict of trials. 

[î] The évidence at the triai was sufficient to convict. It shovved 
the accused contrived a scheme to def raud a woman whom he h'ad 
promised to niarry by working upon her love and anxiety for his wel- 
farcy an4, by false représentations of his critical illnçss in letters writ- 
ten byhim and sent through the mailsj to obtain from her remittances 
oftnoney; that, having contrived the scheme, he used the mails in 
eïïeding it. His letterg çontained représentations of grèat physical 
agoriy and distress, of , thë nécessity of a surgical opération to sâvë 
bislifCr of the performance of the opération, and of his continued 
ilInësS, iftterspersed Avith rëpeatçd importunities for money and "more 
rooney." There wàsunjdispiate^ tëstiîiipny that fof'a considérable 
périod while his efforts vvere beîng made he was well and was wall?- 
ing about the streets. 

'[3*] Therë is no merit in' the objection made irt the motion to c^ûash 
that thë grand Jury was illegallyconstituted because it was drawh 
f fôrn a liargéf district than that 'in which the crime was cômmitted. 
The crime was' cômmitted in thë Southern judicial district of the 
IndianTerritory before the sfatehood of Gklahoma. The grand jUry 
was drawn after statehobd frôm the body of the Easteni district of 
Oklahomà, which, though including the prior territorial district, was 
of much greater area. ' ■' 

The judgment is affii'med. ' ' 

' SANBORN, Circuit ■ Judge (dissentrng). In my opinion ' thë judg- 
mënt below'ought to be' revefsed because it was fatal efror for 'the 
trial court .to. refuse to rëceive the évidence offëred by McKinnëy 
that thei'e was no légal évidence, that there was nothing but hearsay 
before the grand jury in support of the charge in the indictmèrit they 
found, and because, as it seéms to me, there wa,s no substântial évi- 
dence before the petit jury of his guilt, no évidence inconsistent' with 
his innocence. 

I am unable to bring my mind to assent to the vieW of the majority 
that the défendant did not offer to prove that there was no légal évi- 
dente before the grand jury in support ûf the charge in the indict- 
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ment. That charge, was that McKinney, whq was engaged to,jbe mar- 
ried to Mrs. Mittie Pôlk, devised a fraùdlile'iit scheme to be" effected 
by ppening correspondance through the post office, that ' pur stiant to 
that scheme he mailed a letter to her on June 24, 1906, wherein he 
wrote that he was very sick, that he was very near dying tWe night 
before, that hè was fixing for an opération, that the doctors, wouid 
begin their work late that night, that he paid them ail the money he 
hàd, and that he needed $45, "when in truth and in fact," reads the 
indictmént, "he was not at said time in distress as stated in gàid let- 
ter and was not absolutely compelled to hâve said money to alleviate 
distress and to procure necessaries as statéd by him,' and did hçt'in- 
tend to return to the said Mittie Polk the said sùm of $45 'rçcidested 
by him in the said lètter, and the same; was sent with the ihtentioti 
of hirrt, the said Richard P. McKinney- to defraud thé said Mittie 
Polk of the said sumof $45." McKinney rnovedto quash the iûûiét- 
ment on the ground that it was "f ound- without any légal proof having^ 
been offered before the said grand jury tending to establish ihe com- 
mission of said crime," and in support of his motion hé offered to 
prove: ... ..■,..■; 

"That the said Indictmént was found by the said grand jury ùpon the évi- 
dence of F. M. Trout, post office inspecter, and upon an examination of the 
letters, and other documents aftervvards Introduced at the trial of the case, 
and copied In this bill of exceptions and piarked as exhibits hereln, whlçh 
letters and documents were before the grand jury as évidence, and that no 
other witnesses or évidence was Introduced at the hearing of said case before 
the said grand jury, that the said F. M. Trout, post office Inspecter,- did not 
tèstify positlvely to any facts except that he had investigated the case, tallied 
to the witnesses and to the injured party, Mittie Polk, and that the said F. 
M. Trout only related to the grand jury his conversation to the said witness- 
es, none of which conversation was In the présence of the défendant or with 
the défendant." 

The letters and other documents in the bill of exceptions mentioned 
by this offer were letters to Mrs. Polk and receipts for letters from her 
purporting to hâve been signed by McKinney and envelopes addressed 
to Mrs. Polk. But thèse letters, envelopes, and receipts were not évi- 
dence that any of them was ever signed or sent by McKinney, and 
without proof of that fact they were no évidence of anything against 
him. Moreover, the offer was to prove that no compétent évidence of 
that fact, or of any other fact, was ever presented to the grand jury. 
The offer was to prove : (1) That no witness but Trout was introduced 
at the hearing of said case before the grand jury, and (2) that Trout 
testified positively to no facts, except that he had investigated the 
case and talked to the witnesses, and that he "only related his con- 
versation to the said witnesses, none of which conversation was in 
the présence of the défendant, or with the défendant." The charge 
against the défendant was the use of the mails to defraud Mrs. Polk 
•of $45. The testimony of the post office inspector, Trout, that he 
investigated the charge, was not compétent évidence that the charge 
was well founded, and his testimony of his conversations with Mrs. 
Polk and other witnesses was mère hearsay. This offer of the de- 
fendant must be read in the light of the purpose for which it was 
made, and it must be given a just and fair construction. So read and 
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so construed it seems to me to be an offer of plenary proof that no 
compétent or légal évidence whatever, nothing but the hearsay tes- 
timony of Trout and the unidentified and unproved letters, receipts, 
and envelopes, were presented to the grand jury in support of the 
charge in the indictment. Ought this ofïer to prove that there was 
no compétent or légal évidence submitted to the grand jury to hâve 
been received? 

This question appears to me to présent a grave and pregnant issue, 
to involve the purity and integrity of procédure before a grand jury, 
and the very existence of the constitutional guaranties of lawful no- 
tice to the accused before his trial of the nature and cause of the ac- 
cusation against him and of due process of law. It is a serions thing 
for any man to be indicted for an infamous crime. Whether innocent 
or guilty he cannot escape the ignominy of the accusation, the dangers 
of perjury and error at his trial, the torture of suspense and the pains 
of imprisonment, or the burden of bail. The secrecy of any judicial 
procédure is a tempting invitation to the malicious, the ambitious, 
and the reckless to try to use it to benefit themselves and their f riends 
and to punish their enemies. If malicious, ambitious, or over-zealous 
men, either in or out of office, may with impunity persuade grand ju- 
ries without any légal évidence, either by hearsay testimony, undue 
influence, or worse means, to indict whom they will, and there is 
no way in which the courts may annul such illégal accusations, the 
grand jury, instead of that protection of "the citizen against un- 
founded accusation, whether it comes from government or be 
prompted by partisan passion, or private enmity" (In re Grand Jury, 
2 Sawy. 669, Fed. Cas. No. 18,255), which it was primarily designed 
to provide, may become an engine of oppression and a mockery of 
justice. Thèse circumstances hâve prompted a more extended in- 
vestigation of this subject than would otherwise hâve been induced. 

The fifth article of amendments to the Constitution of the United 

States déclares that: 

"No person shall be held to answer for a capital, or otherwise Infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases 
arislng fnthe land or naval forces, or in tlie mllitia, when in actnal service 
in time of war, or publie danger, • * • nor be deprived of life, liberty 
or property witliout due process of law." 

And the sixth article provides that : 

"In ail crimlnal prosecutions tlie accused shall enjoy the rlght * * * 
to be informed of the nature and cause of the accusation." 

In the case at bar the indictment was the only information of the 
nature and cause of the accusation vouchsafed to the défendant. He 
has been sentenced to imprisonment in the penitentiary at hard labor 
for a year and a day and to pay a fine of $100. If, therefore, his in- 
dictment was found without légal évidence, and hence in violation 
of law, and the judgment against him is affirmed and executed, he 
will be deprived of his liberty and property without due process of 
law. 

There is nothing inconsistent with this conclusion in the décision 
in Hurtado v. California, 110 U. S. 516, 534, 4 Sup. Ct. 111, 120 (2& 



32 199 FEDERAL KEPOETER ,i 

h. Ed. 233) nor jn the statement irorti the opinion inthat case quoted 
by the majority that: • 

"The naturàl and obvions Inferencéâ is tïiat, in the seuse of the Constitution, 
'due procesa of law' was not m'eànt Ot Intended to include ex vi termini, the 
institution and procédure pf à grand jury in any case/' 



The court neiïhèr held nor intimated in that case thât the trial, 
conviction, .and pqnishment of a. défendant for an infamous crime 
against the United . States >yithout any, information pf the nature and 
caùseofthe accusation against .hiro, except an unlawful indict- 
mpnt. found withoùt aijy légal ëvidence to sustain it, \va?. npt a dep- 
riYation,of his liberty without due ,process,,of law. The t-ruth is that 
th|e.,b.est protection against trial, without a lawful açcusâtioii yet de- 
vised f or one apprehendgd for a ctiiiiiëjis a public exami.natio'n bëfore 
a,magistrate,in the.présence o.f ,the,iaccused;whQ is,entitled tothè aid 
of couiisel . and the .right ^tô the, cfos3-e:sa.tïiination of the witnéssë$ 
against him,. •. bef ore , any accusation. . f;o. , he tne,d i§ jpade agaiinst him, 
arid,-after,,such an,,exairiination,. an' accusation, in ,thë fçjrça, of:an' in- 
formation., founded upçm.the.py'jdènce at i]ie léxa.minatîoh.' The ,Con- 
stitutioJCJ. an<i..law? of . C^àlif ornia, hâd substituted , this sàfçguafd fûf 
a,a.in.dic]tnaçn;t,in the, prosecutipn, of offenges agajnst.that, staté, âi\d 
the . , dçjcisipn. in. ,■ .Hurtado's. , Case .>yàs; mçrely ,' that a. trjal, . convictio.n, 
and punjshment on a.ti information. based on.tfe évidence take.n in sUch 
an. exaroiiiation,:.wifhoufc"an indictmeiit di,d;' not dep.r.iye him of. his 
Ijberty witlaout due prpcess of law. BiJt tlie, defendant.bad ,nd pp- 
pQr,tunity..,,t6 cross-exaraine the witnesses. against, bïm^at a, public 
ex^aniination before a magistrate, nor.was any infprmatiQn pf -tlie 
charge, lag^inst him, pxcept ,tl|at contai,n,ed in the unlàwful ïndîct.nient 
vouchsafed. to him befojre his trial. .And in. the,. face çf the requirç- 
ment pf the sixth, amendrrtent; that he shpuld. enjoy the right tp.be în- 
formed pf the nature, and cause pf the, accusation against him and of 
the prohibition by the fifth amendment of holding ,hifn tp . answef for 
the crjgie againSit the Uiiited States, with wjiich he wàs chàrged, with- 
out a preséntmeht or indiçtmeni;, it. sëems tp liie that it cariilot be that 
his conviction and punishment without. any indictnieht, !ii>r .what seems 
still Vf orée, tipon anunlawful indictment, an indiqtment fouad with- 
out any légal évidence before the grand jûty tO sustaîh it, does riôt 
deprive him of his liberty without. due pfpçess pf.law. , ,. 

There are soijie légal, propositions ço firmly ëstâblishèd that they 
are no longer debatable,. One is .that whii'e a grand' jury.in eXçepr 
tional cases may find an indictment from theîr own observation it 
mtist in fStich cases bebasèd on that which the jurûra personally see 
or know, or that which some of them see or knOw and testify to their 
associâtes' to the exclusion of 'ail rumors, reports, suspicions^ and 
hearsày. Mr. Justice Field, 2 Sawy. 667,' 672, JFed: Cas.. No. 18,255; 
Haie v. Henkel, 201 U. S.'43, 63, 26 Sup. Ct. 370, ^50 t. Ed. 652. 
Anotherisithata grand jury may' lawfully receive and hear only légal 
évidence to the exclusion of mère reports, suspicions, and hearsây. 
Hèarsay évidence is no more admissible before a grand jury thaû 
before'a cburt. Mr. Justice Field, 2 Sawy., 667, 672,'cFed. Cas. 'No. 
18,255; Haie v. Hetikel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L, Ed, 652; 
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Judge Morrow, In re Grand Jury (D. C.) 62 Fed. 840, 846 ; United 
States V. Kilpatrick (D. C.) 16 Fed. 765, 771 ; Sparrenberger v. State, 
53 Ala. 481, 485, 25 Am. Rep. 643. 

There is, it is true, a conflict of authority over the question whether 
or not, when substantial légal évidence and some illégal évidence hâve 
been presented to a grand jury in support of an indictment, a court 
should examine the évidence before the grand jury and quash the in- 
dictment on account of the insufïiciency of the compétent évidence, 
or the admission of the incompétent évidence. United States v. Far- 
rington (D. C.) 5 Fed. 343, 347; People v. Sellick, 4 N. Y. Cr. R. 
329; United States v. Brown, 1 Savvy. 531, Fed. Cas. No. 14,671. 
But for the reasons which hâve been aiready stated, that question 
is not in my opinion in this case. The question hère is whether or 
not, upon a motion to quash an indictment on the ground that no 
substantial légal évidence was presented, to the grand jury in sup- 
port of it, it is the légal duty of the trial court to receive évidence 
to sustain the charge, and, if this évidence supports it, to quash the 
indictment. The former question présents an issue of fact, the suf- 
ficiency of the légal évidence presented to sustain the finding, the 
latter, a question of law, for in every judicial and quasijudicial tri- 
bunal the question whether or not at the close of a hearing or trial 
there is any substantial évidence to sustain a charge or a finding of 
fact is a question of law. Howe v. Parker, 190 Fed. 738, 746, 111 
C. C. A. 466, and the cases there cited. And upon this latter, issue 
an examination of the authorities and a thoughtful considération of 
the reasons controlling it hâve convinced that there is and ought to 
be no substantial conflict in the décisions and that the settled and 
just rule of law upon this subject is : Whenever, on a motion to 
quash an indictment on the ground that there was no légal évidence 
before the grand jury to sustain it, the moving party ofi^ers to prove 
his charge, it is the légal duty of the court to go behind the indict- 
ment, to receive, proof of the évidence before the grand jury, and, 
if that proof sustains the charge, to quash the indictment. United 
States v. Coohdge, 2 Gall. 364, 25 Fed. Cas. 662, 663, No. 14,858; 
People y. Restenblatt, 1 Abb. Prac. (N. Y.) 268, 271, 272; Royce v. 
Territory, 5 Okl. 61, 47 Pac. 1083; State v. Cain, 8 N. C. 352; State 
v. Fellows, 3 N. C. 340; People v. Clark (O. & T.) 14 N. Y. Supp. 
642; People v. Brickner (O. & T.) 15 N. Y. Supp. 528, 529; People 
V. Briggs, 60 How. Prac. (N. Y;) 17, 29; People v. Sellick, 4 N. Y. Cr. 
R. 329; People v. Price (Sess.) 2 N. Y. Supp. 414; People v. 
Vailghan, 19Misc. Rep.298,299,42 N. Y. Supp. 959; People v. Moore, 
65 How. Prac. (N. Y.) 177; People v. Haines (Gen. Sess.) 1 N: Y. 
Supp. 55 : BoOne v. People, 148 111. 440, 36 N. E. 99 ; Sparrenberger 
V. State, 53 Ala. 481. 485, 25 Am. Rep. 643; State v. I^gan, 1 Nev. 
509; State v. Grady, 84 Mo. 220, 222; State v. Cole, 145 Mo. 672, 
47 S. W. 895; United States v. Farrington (D. C.) 5 Fed. 343; 
United States v. Kilpatrick (Dj'C.) 16 Fed. 765, 774; United States 
V. Edgerton (D. C.) 80 Fed. 374'; United States v. Rosenthal (C. C.) 
121 Fed: 862,, 873; Chadwick v. United States, 141 Fed. 225, 235,.72 
C. G. A., 343.:. 

■ 190>f;--s "■ ■■ ■ ■ • '■ ■■■■"■■ ■>" - ''^ ^ ' ^ ■- 
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THe gr^rid jury is the organ of the court, subject to îts jurisdic' 
tion .and direction, and it is one ôf the légal duties of the court to see 
that its acts and findings accord with and are not in violation of the 
Constitution and the law. The Constitution and the ïaw are superior 
to the theoretical secrecy of the proceedings of the grand jury, and 
courts should never permit the latter to induce, protect, or perpetuate 
violations of the former, or private or public wrongs. 

In United States v. Coolidge, supra, Mr. Justice Story received 
évidence that one of the witnesses testified before the grand jury 
without being sworn, quashed the indictment, although there was 
some légal évidence before the grand jury, and said : 

"The grand Jury Is the great Inquest between the government and the 
citizen. It is of the highest importance that this institution should be 
preserved In its purity and that no citizen be tried until he bas been reg- 
ularly accused by the proper tribunal. Every indictment is subject to the 
control of the court, and this Indictment having been found Irregularly and 
upon the mère statement of a wltness without oath, which was net évi- 
dence, a cassetur must be entered." 

This and the other fédéral décisions cited above not only sustain, 
but go much farther than, the rule that an indictment must be 
quashed where there is no légal évidence to sustain it, for they 
quashed indictments where illégal évidence was introduced al- 
though there was also légal évidence before the grand jury in sup- 
port of the indictments. 

In Sparrenberger v. State, 53 Ala. 481, 486, 25 Am. Rep. 643, 
where the claim was that the indictment was found without légal 
documentary évidence or the testimony of witnesses, the Suprême 
Court of Alabama said : 

"On a motion to quash or to strike from the fllesj addressed to the court 
with reasonable diligence after the facts hâve been dlscovered, supported by 
évidence leavlng no reasonable doubt on the niind of the court that the in- 
dictment was not the flnding of 12 of the grand jury, or that it was found 
without the évidence of witnesses before them, or légal documentary évi- 
dence, truth and justice, the préservation of the verity and dignity of Its 
own records, the protection of the citizen and constitutlonal guaranty de- 
mand that the court should expunge the spurious paper. It is not an ac- 
cusation the citizen should be held to answer; it is without warrant of 
law." 

In People v. Restenblatt, 1 Abb. Prac. (N. Y.) 268, a case in 
which a motion to quash the indictments on the ground that the 
testimony before the grand jury contained no légal évidence to 
sustain them was granted, objection was made that the court could 
not go behind the indictment, examine the évidence before the 
grand jury, and quash the indiçtnjents. But the court overruled 
the objection, established in the year 1855 the contrary rule which 
has ever since obtained in the courts of New York and gave some 
of the reasons for that rule in thèse words : 

"The ground, as it seems to me, fot an interférence by the court in cases 
of this nature, Is that the grand jury is wholly without authority to Indlct, 
upon the well-settled prlnciple that no jurisdiction by any criminal magis- 
traèycan ôbtain over the subject- ma tter of a criminal offense, except upon 
sworn légal testimony before a duly constituted authority ; as no jurisdic- 
tion can be had of the body of a criminal offender, except by reason of his 
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Personal présence before the power hayln^ cognizance of the crime. If this 
be good law, with ail the force of truth'aiïd the strength of justice, how 
may a grand jury Indict any one of a crime, havlng, for want of proof, 
no jurlsdietion of the subject-matter of the offense ; or, if they do, why may 
not a court go behind the record and relieve the accused of preeedlng imprls- 
onment, wlth the care, expense, and dégradation of a publie trial? The 
answer is, not that there is any law to prevent, but that it has never been 
done, which, with this court, would be sufflcient if justice to the citizen 
did not otherwise require; but when it Is demanded by what are in my 
judgment the légal rights of the accused, it is no answer, and sball not 
stay this court from a prudent and careful performance of its duty. It is, 
in my judgment, quite enough that a grand jury is licensed to aet in 
secret upon ex parte testimony In respect to ail matters and persons, with- 
out pefmitting them to indict individuals contrary to the rules of law, and 
where no crime has been proved. As for instance a witness testifies before 
the court and jury ; a spectator hears a bystander say that the évidence is 
eorruptly false; upon this, the spectator goes before the grand jury now 
In session, and swears that the witness testified to something which he be- 
lieves to be utterly false, as a citizen standing hard by said it was so ; and 
upon this an indictment is ordered for perjury. Is there no relief in sucU 
a case, save a public trial? Cannot the court, thèse facts appearing, quash 
the indictment for insufflciency of proof? If not, why not? The only an- 
swer is that there is no authorltative précèdent. If not, it is time for one ; 
for, if controlled by nothing else, grand juries should be bound by the rules 
of évidence; for upon this, more than anytbhig else, dépends the citizen's 
safety." 

Upon the importance of the préservation and enforcement of the 
rule which excludes hearsay as évidence this court said : , 

"Strike down this rule, and the most sacred rights of person and property 
rest only upon the whimslcal and pernlclous gosslp of the reckless. the ir- 
responsible,. and the viclous. The rule that hearsay is incompétent évidence 
is €ssentlal to the préservation of Personal liberty and the righls of prop- 
erty. It should be guarded with jealous caro. Its enforcement is not dis- 
cretlonary with the courts, and its vlolatiou is fatal error." Board of 
Com'rs V. Keene Pive Cents Savings Bank, 108 Fed. 505, 510, 47 C. G. A. 
464, 470, and cases there cited. 

In Royce v. Territory, 5 0kl. 61, 47 Pac. 1083, 1086, in the year 
1897, 42 years after the rule upon this subject was established in 
the State of New York, it became the duty of the Suprême Court 
of Oklahoma to examine the question in issue in this case and to 
establish the rule for that territory and state. After a careful ex- 
amination of the authorities and of the reasons which condition this 
légal issue, it delivered an exhaustive and instructive opinion in 
which it reversed a judgment of conviction for the error of the 
court below in refusing to receive and consider proffered testimony 
that, although there was much incompétent évidence, there was no 
compétent évidence before the grand jury in support of the indict- 
ment. That court stated, with what seems to me to be compelling 
force and logic, the reason for its décision and for the rule, which 
ail the authorities above cited sustàin, that on a motion to quash 
for the absence of ail compétent évidence before the grand jury 
it is the duty of the court to receive proof of the évidence before 
the grand jury and if the évidence sustains the charge to quash tiie 
indictment, in thèse words : 

"The importance of the proposition involved may be appreciated when it 
Is considered that ■ the défendant had no other way to hâve the question 
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presented to tbe attention of the ,çoï();t:> ;0r oonsidered by ,lt, as, under pur 
statu tes, it, eould not be presented' either' npon a motion for a riéw trial or 
wpon a motion in arrest of judgment." (Nor bas the défendant in this case 
any other way to présent bis question to tbe fédéral courts.) "Hence, if it 
be not substantial error for a trial court to sumuiarily overrule a motion 
to set aside and quash an indictment, based upon the grounds stated in this 
motion, and to arbitrarily refuse to comply with the statutes and permit 
the défendant to produce évidence sbowing its invalidity, then the consti- 
tutional right of one accused of crime may be taken from him, and he 
may be held to answer to a capital or otherwise infamous crime without 
a presentment or indictment of a grand jury. The Constitution, in guar- 
anteeing this rlght to persons accused of crime, did not mean a œere form 
of indictment, but meant a valld indictment found and presented in aecord- 
ance with the ancient and just rules and safeguards of law, provided for 
the organization, action, and conduct of grand jurles." 

There is no décision in the authorities cited by the majority in 
conflict with the rule which has been stated and which governs 
the case at bar. Ail those authorities concern the question whether 
or not an indictment which is sustained by some légal évidence 
may be quashed on account of the insufficiency of that évidence 
or the présence of incompétent évidence also. 

In United States v. Reed, 2 Blatchf. 435, 27 Fed. Cas. 727, 738, 
739, No. 16,134, there were two classes of counts in the indict- 
ment. Only one class was challenged on the ground that some 
incompétent évidence was received before the grand jury. But 
there was also much compétent évidence before them to sustain 
that class of counts and the court denied the motion to quash on 
the ground that it was not its duty to consider and détermine the 
sufiSciency of the compétent évidence before the grand jury and 
that the class of counts not challenged would in any event sustain 
the indictment. 

In United States v. Brown, 1 Sawy. 531, 24 Fed. Cas. 1273, No. 
14,671, a motion to quash was made on the ground that the grand 
jury compelled the défendants to testify before them and received 
their testimony which was claimed to be incompétent. There was, 
however, no claim or offer to prbve that there was not ample com- 
pétent évidence before the grand jury to sustain the indictment, 
and the court denied the motion. 

In United States v. Terry (D. C.) 14 Sawy. 49, 39 Fed. 355, 356, 
a motion was made to quash certain indictments because, after the 
grand jury had heard 17 witnesses in support of them and the dis- 
trict attorney had drawn the indictments, they were not read to 
the grand jury before they found them. There was no claim that 
there was not substantial évidence to sustain them, and the court 
denied the motion. In the opinion, however, it sustained the rule 
that the évidence must be considered and the indictments quashed 
if there was no substantial évidence to sustain them. It said : 

*'So, again, the gênerai rule that tbe admissiblllty and sufQciency of 
the évidence on which an indictniént has been found cannot be inquired In- 
fo is unquestionable. Yet if, for example, it sbould appear from the in- 
dorsement on the back of the Indictment that only one witness was exam- 
ined and it sbould be shown that he was a convicted félon, and therefore 
incompétent to be a witness in any case, I présume that the indictment 
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would be qnaslied. It has also been held that in extrême cases, 'when the 
court can see that the findlng of tlie grand jury is based on such utterly iu- 
eompetent évidence as to indieate that tbe indictinent resnltcd from préj- 
udice, or was found lu willtul disregard of the rights of the aecused,' it 
wiU interfère and quash the indietment." 

In United States v. Jones (D. C.) 69 Fed. 973, 978, a motion to 
quash an indietment on the ground that some incompétent évidence 
was introduced before the grand jury was denied. But it was not 
even asserted that there was not sufficient compétent évidence to 
authorize the finding of an indietment, and the court said that : 

"If tlie grand jury rcquû*ed the aecused to appear and compelled him to 
be sworn and to testify touchinsi the charge against him, the indietment 
niight be set aslde. State v. Froiseth, 16 Minn. 296 (Gil. 260). If a witness 
who was incompétent or disqualilied from giving évidence under the law, as 
for instance, if tlie wife of tlie aecused testiiied before the grand jury, 
the indietment uiiglit be quashed." 

In United States v. Cobban (C. C.) 127 Fed. 713, 721, 722, a plea 
in abatenent that incompétent évidence was introduced before the 
grand jury, and that a spécial assistant district attorney was guilty 
of unlawful conduct before them, was overruled. But there was 
no claim made or proof offered that there was not ample compé- 
tent évidence before the grand jury to sustain the indietment, and 
the court went behind the indietment, examined the évidence of the 
testimony and proceedings before the grand jury, and exonerated 
the spécial district attorney. And this complètes the review of 
the authorities cited by the majority. 

In a study of the books a few sporadic cases hâve been found, 
such as State v. Boyd, 2 Hill (S. C.) 288, 27 Am. Dec. 376, de- 
cided in 1834; Smith v. State, 61 Miss. 754; State v. Dayton, 23 
N. J. Law, 49, 57, 53 Am. Dec. 270, a case which seems to rest on 
the proposition repudiated by ail the fédéral and ail other state au- 
thorities, that the grand jury may lawfully hear and indict upon 
incompétent évidence alone ; and Kingsbury v. State, 37 Tex. Cr. 
R. 259, 39 S. W. 365 — in which it bas been held that the secrecy 
of proceedings before the grand jury is more sacred than the con- 
stitutional guaranties, that it prevents proof that there was no 
compétent évidence before the grand jury in support of an indiet- 
ment, and that the guaranties must be disregarded. But thèse 
cases are so rare and so far eut of accord with the current of mod- 
em authority, and the opinions in them are so devoid of reasoning 
to sustain them, that, as it seems to me, they are negligible and 
eannot be justly held to raise a conflict over the rule established 
by the numerous décisions which bave been cited. The text-book 
writers, Rice in volume 3 of bis work on Criminal Evidence, at 
page 410, and Underhill in the second édition of his work on Crim- 
inal Evjdence, at page 49, one of the latest, if not the latest, work 
on the subject, which was issued in 1910, so treat this question and 
déclare the established rule to be that an indietment without any 
compétent évidence to support it must be quashed. 

The only sound reasons for the secrecy of proceedings before a 
grand jury are that the grand jurors may not be questioned for 
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their votes or sayings at their sessions, and that indictments and 
presentments may not be disclosed before the défendants are ar- 
rested, and proof that there was no compétent évidence before them 
impinges upon neither of thèse reasons, and where the reàson of 
a rule ceases the rule ceases, and ought to cease. Hence the mod- 
em and the true rule is that the veil of secrecy may be removed 
from ail the proceedings before the grand jury, except the votes 
àtid sayings of the grand jurors whenever such a removal is essen- 
tial to the enforcement of the constitutional guaranties or to the 
protection, préservation, or enforcement of public or private rights. 
United States v. Coolidge, 2 Gall. 364, 25 Fed. Cas. 662, 663, No. 
14,8'58; In re Atwell (D. C.) 140 Fed. 368, 375; United States v. 
Farrington (D. C.) 5 Fed. 343, 346; Low's Case, 4 Greenl. (Me.) 
439, 16 Am. Dec. 271 ; Burdick v. Hunt, 43 Ind. 381 ; Sykes v. Dun- 
bar, 2 Wheat. Selwyn, N. P. 1091; State v. Ofifutt, 4 Blackf. (Ind.) 
355 ; People v. Shattuck, 6 Abb. N. C. 33, 35 ; Commonwealth v. 
Mead, 12 Gray (Mass.) 167, 170, 71 Am. Dec. 741 ; State v. Gain, 
8' N. C. 352; State v. Fellows, 3 N. C. 340; Way v. Butterworth, 
106 Mass. 75 ; People v. Clark (O. & T.) 14 N. Y. Supp. 642 ; Peo- 
ple V. Sellick, 4 N. Y. Cr. R. 329; People v. Brickner (O. & T.) 15 
N. Y. Supp. 528, 529; State v. Grady, 84 Mo. 220, 223; State v. Lo- 
gan, 1 Nev. 509; Boone v. People, 148 111. 440, 36 N. E. 99; Royce 
v. Territory, 5 0kl. 61, 47 Pac. 1083. 

Mr. Rice in the third volume of his work on Criminal Procédure, 
on page 409, says : 

"The jealousy wlth whioli the early lavv guarded the secrets of the grand 
jury room has largely disappeared. The saeramental character of that 
august body is very impçrfectly recognlzed at the présent day. The theory 
that the proceedings before this body are beyond the scrutiny or condemna- 
tien of court or eounsel is a foolish pretense that is very generally abandoned. 
Malice, corruption, and Ignorance frequently combine to impress upon the 
proceedings of thls body the tyrannical and oppressive fuuctions of the Star 
Chamber and the Council of Ten. And to say or even intimate that, where 
eorrupt praetices exlst, there is no method open for their proper dlselosure, 
is simply to Inslst that our criminal law is crippled wlth a hideous deformlty." 

It is said that the fîfth amendment does not imply that the pro- 
ceedings of a grand jury shall be subjected to a review by the 
trial court at the instance of the accused, and that to hold that its 
internai proceedings must undergo a judicial scrutiny and test 
according to the rules of évidence, is but to place another imped- 
ing obstacle in the course of criminal procédure. But the fîfth 
amendment prohibits the deprivation of life, liberty, or property 
without due proçess of law. An indictment found by a grand jury 
without any compétent évidence to sustain it is found in violation 
of, and hence without due process of, law. The trial court has 
the power to direct and supervise the action of the grand jury and 
to see that no man isplaced upon trial until an accusation according 
to law, as required by the fifth and sixth amendments, is found 
against him. The judge is required to support the Constitution. 
There is no way in which thèse toieudments can be supported in 
a case : like this except by hearing the évidence before tjie grand 
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jury and qtiashing the indictment. And therefore it seems to me 
that thèse amendments to the Constitution not only imply, but 
require him, when a motion is made to quash an indictment on the 
ground that there was no compétent évidence before the grand 
jury to sustain it, to review the proceedings before the grand jury, 
and if the ground of the motion is sustained by the évidence to 
quash the indictment. Nor does this rule of law seem to me to 
interpose any needless or impeding obstacle in the course of crim- 
inal procédure. It but supports the guaranties of the fifth and 
sixth amendments in the only way they can be supported in a case 
of this character, in the same way that Justice Story and Judge 
Davis in United States v. Coolidge, in 1815, and the other judges 
whose décisions hâve been cited, hâve since maintained them. It 
is not the rule, but the constitutional guaranties, that impose the 
only obstacles to the course of criminal procédure there are hère, 
and the argument against this obstacle seems to me equally potent 
against every provision of the Constitution protective of the rights 
of citizens. 

It is said that a presentment is an accusation made by grand ju- 
rors upon their personal knowledge or observation, and it would 
be a novel but necessary proceeding to summon grand jurors to 
testify to the extent and character of their knowledge if the prin- 
ciple of the rule under considération continues to prevail. But it 
is well settled that grand jurors may not présent on rumors, hear- 
say, reports, or suspicions, or otherwise than upon their personal 
knowledge or observation, or that of some of them testified to 
their associâtes. And if grand jurors should so disregard their 
oaths and their duty as to find a presentment without any per- 
sonal knowledge or observation of any of them, on mère rumors or 
hearsay, it does not seem to me to be doubtful whether the con- 
stitutional guaranties or the secrecy of their proceedings should 
give way. But that question is not hère and may not now be 
authoritatively decided, and its existence seems to me to be no 
sound reason for a failure to enforce the rule applicable to the case 
at bar. 

Finally, it is said that there was uncontradicted évidence at the 
trial that McKinney was guilty of the crime with which he was 
charged in the indictment. A careful reading of the testimony has 
led my mind to a difïerent conclusion. But suppose McKinney was 
guilty and was proved to be so before the petit jury. That is no 
reason why he should be held to answer for his crime without a 
lawful indictment, or be deprived of his liberty or property with- 
out due process of law. Neither guilty persons nor those subse- 
quently proved to be guilty are excepted from the prohibition and 
guaranty of the fifth amendment. It does not read no person ex- 
cept guilty persons and those subsequently proved to be guilty 
shall be held to answer unless on a presentment or indictment. It 
reads, "No person shall be held to answer for a capital or other- 
wise infamous crime unless on a presentment or indictment, 
* * * nor be deprived of life, liberty or property without due 
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process of làw," and it vouchsafes the same protection and the. 
same right to the guilty as to the innocent. 

Because in a case like this at bar the only way in which the con- 
stitutional giiaranties of the fifth and sixth amendments, and the 
rule of law that the grand jury may not indict without some légal 
évidence to sustain the charge they tnake, can be preserved and 
enforced, is for the court to receive the proof offered in support of 
thé charge that no légal évidence was presented to the grand jury 
in support of the accusation in the indictment and if the évidence 
supports the charge to quash it, and the court below refused to 
receive such évidence, it fell into a fatal error in my opinion, and 
the jùdgment below should be reversed. 

The charge in the indictment was that McKinney, who was en- 
gaged to be married to Mrs. Mittie Polk, devised a fraudulent 
scherlie td be effected by opening correspondence with her through. , 
the post office of thé United States, to make her believe he was 
in lové with her and intended to marry her, and believing that 
the relations between them were such as would induce her to send 
him iiibiiey if claims weré made by him that he was in distress 
aiid nèeded it to relieve his sufïering, he, on June 24, 1906, used 
the mails to send her a lettef from Ardmore, Ind.. T.,, on that day, 
wherein he wrote that he was very sick, that he was very near 
dying 'the night before, that he was fixing for an opération, that 
the dbctdrs would begin their work late that night, that he had 
paid thèm àll the money 'he had, and that he needed $45, "when 
in trùth and in fact hé was not at said time in distress as stated, 
in said'letter and was not absolutely compelled to bave said money 
to alleviate distress and to procure necessaries as stated by him, 
and did not intend to return to the said Mittie Polk the said sum of 
$45 requested by him in the said letter, and the same was sent with 
thç intention of him-, thé said Richard P. McKinney, to defraud the 
said Mittie Polk of thé said sumof $45." The averments in quota- 
tioh are the ônly allégations in the indictment of the falsity of any 
représentations of McKinney.' , : . , 

There was. évidence at the trial that McKinney wrote and sent: 
the léttér, that he subsequently wrote and sent.other letters con- 
sistent with this. letter, inwhith he wrote of the pain and suffer- 
ing héhad endured 'and was enduring and of hîs slow recovery. 
But it ééems to me that therewas no substantiàL évidence of the 
avërihehts in the indictment that on June 24, 1906, he was not in 
distressy that he was not "absolutely compelled, to bave the $45 
to alleviate ■distress ànd to procurenecessaries," and that he did not 
intend to return the $45.' The indictiiient contained no averment 
that hé was not fixirtg ftiran opération, or that the doctors would 
nôt begih, or that they did not begin and perform, the opération 
on the eveiîing of June' 24, 1906, and the letter contained no rep- 
résentation or promise that McKinney intended toor would return 
thé''$45i" The resùlt was that the only représentations made that 
weré'âlle^èd'by the indictment to be false were that on the even- 
ing Jf'Jllitle24, 1906, hé was in distress and needed $45. Ail the 
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évidence that is claimed to be in support of thèse averments was 
the testimony of witnesses Kessler and Mrs. Raffus. The letter 
was written from Ardmore in the Indian Territory on June 24, 
1906. Kessler testified that he was rooming at the Southern Hôtel 
in South McAlester for about three months prior to August 1, 
1906, that he saw McKinney around there in the town of South 
McAlester about two weeks along in the spring, some time in June 
or July, that he could not fix the time any nearer than that, that 
during this time he saw.him and talked to him half a dozen times 
on the Street or at the hôtel, that "he was, I should judge, ap- 
parently well from his looks," but that he could not say of his own 
knowledge whether or not he had any private ailments or surgical 
opérations; that McKinney did not stay at the Southern Hôtel any 
length of time, and he did not know whether he was rooming there 
or not. 

Mrs. Rafïus ran the Southern Hôtel at South McAlester during 
the year 1906. She testified that McKinney never stayed at the 
Southern Hôtel more than one night at a time, that she did not 
believe she ever spoke more than two words to him, that she knew 
she did not, that he would just corne up and pay his bill and go 
down the steps, and that was ail she had to do, that he was in and 
out at her place several times, and she did not know whether or 
not this was in more than one year, that he was there in June and 
July, 1906, that she was absent from South McAlester from June 
19th until in the night of July 4, 1906, that McKinney was not 
there on June 19th, but that on the morning of July 5th she saw 
him walking down the hall of the hôtel, that she had never seen 
him before that time, that she saw him but once at that time, that 
she did not know whether or not he came back that night, that 
she could not tell how long it was before he returned. To the 
repeated question of the district attorney whether or not McKin- 
ney was sick, her answer was, "No, he wasn't sick at my house," 
that she knew he was not sick because when she came home on 
July 4th her husband was there, her son was there, and her house- 
keeper, and they would hâve said so, and because she called them 
up by téléphone while she was at Dallas and Ft. Smith, and they 
said they were ail well, that she did not ask or know whether Mc- 
Kinney had been operated upon or had had typhoid fever. 

It is an incontrovertible rule of law that it is the duty of the 
court to instruct the jury to return a verdict for the défendant in 
a criminal case unless the évidence is incompatible with the inno- 
cence of the accused and incapable of explanation on any other 
reasonable hypothesis than that of his guilt. Vernon v. United 
States, 146 Fed. 121, 125, 76 C. C. A. 547, 551; United States Fi- 
delity & Guaranty Co. v. Des Moines National Bank, 145 Fed. 273, 
279. 74 C. C. A. 553, 559; United States v. McKenzie (D. C.) 35 
Fed. 826, 828. 

There is nothing in the testimony of thèse witnesses inconsistent 
with the truth of the statement of McKinney that he was in dis- 
tress and in need of money on the evèning of June 24, 1906, at 
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Ardmore. Nay more, there is nothing inconsistent with hîs state- 
ment that he was preparing for an opération, or, for that matter, 
with'the fact that he submitted to an opération and with pain and 
suffering slowly recovered from it. Take the testimony of Kess- 
1er. It is that he saw him in South McAlester for about two weeks 
in June or July, spoke to him a half dozen times, that he was ap- 
parently well, and that he did not know whether he had any pri- 
vate diseases or surgical opérations. Kessler might hâve seen him 
there apparently well the first two weeks of June or the last two 
Weeks of July, and yet he might hâve been ill and in need of money 
at Ardmore on June 24th, and he might hâve submitted to an op- 
ération on that night and slowly recovered. Take the testimony 
of Mrs. Rafïus. She testified that she saw him for the first time 
in hef life on the morning of July 5th going down the hall, that 
she did not see him again at that time, that she does not know 
when he returned, that he was never sick at her house so far as 
she had heard, and that she never spoke two words to him, that 
he was never at her house more than one night at a time, and she 
never inquired or knew whether he had been sick or submitted to 
an opération. There is nothing in ail this incompatible with the 
représentations of McKinney that he was sick and in need of mon- 
ey and about to be operated upon at Ardmore on June 24th, when 
Mrs. Rafïus was, as she testifies, at Dallas or at Ft. Smith. Mrs. 
Rafïus was a complète stranger to McKinney on July 5, 1905, and 
during that summer Kessler was but a chance acquaintance. They 
were people to whom a young man like McKinney was not likely 
to tell his seCret pains and troubles, and there is nothing in their 
testimony inconsistent with the truth of his statements to Mrs. 
Polk. The fact that there was no substantial évidence before the 
trial jury inconsistent with his innocence is another reason why it 
seems to me the judgment against him should be reversed. 



MAT et al. r. UNITED STATES, t 

(Circuit Court of Appeals, Bighth Circuit. August 10, 1912.) 

No. 3,663. 

1. InTeknal Revenub (| 47*) — Oleomargabink — Licensb Tax — Offenses— 
indictment. 

Oleomargarine Act Aiig. 2, 1886, c. 840, i 17, 24 Stat 212 (U. S. Comp. 
St. 1901, p. 2234), provides that whenever any person engageii in carry- 
Ing on the business of manufacturing oleomargarine defrauds, or at- 
tempts to defraud, the United States of the tax on the oleomargarine 
produced by him, or any part thereof, he shall forfeit the faetory a.nd 
manufacturing apparatus used by him, and shall be flned and iniprlsoned. 
■ Eelà, that ttie essential éléments of sach offense are the engaging in the 
business of manufacturing oleomargarine, the producing of such sub- 
stance, and the attempt to defraud the United States, and hence an in- 
dictment alleging that défendants on a specifled date, being persons en- 
gagea in carrylng on the business of a manufacturer of colored oleomar- 
garine at a specifled place, did knowtagly, etc., attempt to defraud the 

-^or other cases Bee sàœe toplc & { num^bb in Bec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
t Rehearing denied November 25, 1912. 
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United States of a tax imposed on 120 pounds of colored oleomargarine, 
then and there produced by them, etc., was sufflcient without a furtlier 
allégation ttiat the substance produced had become subject to the tax 
by having been sold or retnoved for consumption or sale within section 8. 
[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150; Dec. Dig. § 47.*] 

2. InteBnal Revenue (§ 47*) — Oleomabgabine Tax — Attempt to Defbaud 

United States. 

Since Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. 
Comp. St. 1901, p. 2234), making it an offense to attempt to defraud the 
United States of the tax imposed on oleomargarine, does not déclare it 
an offense to commit the fraud in any particular way, it is an offense if 
the government Is defrauded by any means or method, and hence an in- 
dictment charging that défendants, whlle manufacturers of colored oleo- 
margarine, did fraudnlently, etc., attempt to defraud the United States 
of the tax on a specitied quantity of such substance, was not objection- 
able for failure to charge the manner in which the attempt to defraud 
was made. 

[Ed. Note. — For other cases, see Internai Revenue, C«nt. Dig. §§ 144- 
150 ; Dec. Dig. § 47.*] 

3. Indictment and Information (§ 109*) — Statutoby Offense. 

An indictment for a statutory offense, which distlnctly and clearly 
charges every élément of the offense and distincUy advises the défendant 
of what he is to meet at the trial, is sufBcient. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 286-288; Dec. Dig. § 109.*] 

4. Internal Revenue (§ 39*) — Oleomabgabine Act — Licensb Tax — Failure 

TO Pay — Offenses — "Manufactueeb." 

Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. Comp. 
St. 1901, p. 2234), providing that any person engagea in carrying on the 
business of manufacturing oleomargarine, who defrauds, or attempts to 
defraud, the United States of the tax on oleomargartue produced by him, 
etc., shall be flned and imprisoned, was applicable to one who did not 
manufacture white oleomargarine and therefore was not a manufacturer 
within the définition contained in the original act, but who mixed white 
oleomargarine with artiflclal coloration so as to make it look like butter 
and tbereby became a "manufacturer" within the définition as extended 
by Act Cong. May 9, 1902, c. 784, 32 Stat. 194 (U. S. Comp. St. Supp. 1911, 
p. 969). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 97- 
101, 103-106, 142, 143 ; Dec. Dig. § 39.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4346-4358.] 

5. Inteenal Revenue (| 39*) — Oleomabgabine — Defeauding United States 

— Statutes — Application. 

Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. Comp. 
St. 1901, p. 2234), making it an offense for any person engaged in carry- 
ing on the business of manufacturing oleomargarine to defraud, or at- 
tempt to defraud, the United States of the tax thereon, etc., is not lini- 
ited to persons who hâve received a license to manufacture oleomarga- 
rine, but includes ail persons who carry on the business of manufactur- 
ing oleomargarine, who defraud, or attempt to defraud, the United States 
of the tax thereon. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. 5| 97- 
101, 103-106, 142, 143 ; Dec. Dig. § 39.*] 

6. Intebnal Revenue (§ 47*) — Oleomabgabine Tax — Defbauding United 

StàTes — Evidence. 

In a prosecution for attempting to defraud the United States of the 
tax OH colored oleomargarine, évidence held sufficient to sustain a con- 

*FoT other cases see same topic & | numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Vletton, thoiigti there wfts no pfobf that any witness saw eacb défendant 
' In th6 act' éfmlxing coloring matter with white oleomargarine. 

[Ed; Note.-^For other cases, see Internai lîevenue, Cent. Dig. §§ 14i- 
150; Dec. Dig. § 47.*] ' 

Sanborn, dircuit Judge, dissenting. 

In Error to the District Court of the United States for tlie East- 
ern District of Missouri. 

Fred D. May and others were convicted of carrying on the busi- 
ness of manufacturing oleomargarine without having paid the spé- 
cial tax therefor, and they bring error. Affirmed. 

Henry W. Blodgett (Bâtes, Blodgett, Williams & Davis, on the 
brief), for plaintiffs in error. 
Charles A. Houts, U. S. Atty. 

Before SANBORN and HOOK, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. [1] Plaintiffs in error, Fred D. 
May, Thomas B. May, William M. Johnson, and E. W. Bailey, were 
convicted under the second count of an indictment which charged a 
violation of section 4 of the Oleomargarine Act of August 2, 1886, 
c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, p. 2229). This section 
punishes one who carries on the business of manufacturing oleo- 
margarine without having paid the spécial tax therefor. They were 
al'so convicted under the third count, which charged a violation of 
section 17 of the same act. No objection to the sufficiency of the 
second count is hère urged. It is claimed, however, that the third 
count is insufficiènt. This point was raised in the court below by 
a demurrer. 

The third count is as follows : 

"That Fred D. May, Thomas B. May, William M. Johnson, and E. W. 
Bailey, whose Christian name is to the grand jurors aforesaid unknown, 
lieretofore, to wit, on or about the 29th day of November, l'JlO, within the 
division and district aforesaid, and within the iurisdiction of the court afore- 
said, at Ko. 35.36 Morgan street, iû the clty of St. Louis, state of Missouri, 
they, the said Fred D. May, Thomas B. May, William M. Johnson, and E. W. 
Bailey, whose Christian name is to the grand jnrors aforesaid unknown, 
being then and there persons engagea In earrj-ing on the business of a man- 
ufacturer of colored oleomargarine at said No. 3536 Morgan street, in the 
city of St Louis, state ôf Missouri, under the name of the Clayton Creamery, 
did thén and there knowingly, willfully, fraudulently, and feloniously at- 
tempt to defraud the United States of thé tax iuiposed by law upon colored 
oleomargarine of ten (10) cents per pound on eaeh pound of colored oleo- 
margarine 30 manufactured, to wit: Ten (10) cents per pound on one hun- 
dred and twenty (120) pounds of colored oleomargarine then and there pro- 
duced by them, the said Fred D. May, Thomas B. May, William M. Johnson, 
and E. W. Bailey, whose Christian name is to the grand jurors aforesaid 
unknown." 

Section 17 is as follows : 

"That whenever any person engaged In carrying on the business of manu- 
facturing oleomargarine defrauds, or attempts to defraud, the United States 
of the tax on the oleomargarine produced by him, or any part thereof, he 

'>For other cases see same topic & § numbbb in Der & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ghall forfeit the fàctory and manufacturing apparatus used by him, and ail 
oleomargarine and ail raw materlal for the production of oleomargarine 
found in the factory and on the t'actory premises, and shall be flned not less 
than flve hundred dollars nor more than five thousand dollars, and be im- 
prisoned not less than six months nor more than three years." 

The essential éléments of the offense defined in section 17 are: 
(1) That the défendant is engaged in carrying on the business of 
manufacturing oleomargarine. (2) That he has produced oleomar- 
garine. (3) That he has attempted to defraud the United States. 
AU of thèse are found in the third count. The claim of the défend- 
ants, however, is that before the oft'ense can be committed the oleo- 
margarine produced must hâve become subject to the tax. They 
call attention to section 8 of the act, which provides that "upon 
oleomargarine which shall be manufactured and sold, or removed 
for consumption or use," there shall be assessed a tax, and they 
say that the indictment should hâve alleged that the défendants 
had attempted either to sell it, or to remove it for consumption, 
or to remove it for use ; and they insist that an allégation of this 
kind was an essential part of the indictment. 

Whatever may be said of this claim wlien the charge is that the 
défendant has defrauded the United States, it cannot be sustained 
when the charge is that the défendant has attempted to defraud the 
United States. Conclusive évidence might be produced to the ef- 
fect that a défendant had made plans to construct and operate an 
illégal factory for the manufacture of oleomargarine, to manufac- 
ture it, and to sell it without payment of the tax. It might also 
be further shown conclusively that, in pursuance of this illégal 
plan, he had erected a factory and had commenced to manufacture 
and had actually manufactured oleomargarine with the intent of 
selling it without paying the tax, but that before he had sold or 
removed, or attempted to sell or remove, any part of it, his opéra- 
tions were interfered with by the authorities. Can it be said in 
such a case that he has not attempted to defraud the United States. 
At least, when a defendant's opérations hâve proceeded so far as to 
show conclusively that he has produced oleomargarine with the 
intent to defraud the government out of the tax thereon, there is 
an attempt to defraud such as is mentioned in section 17, although 
he has neither sold nor removed nor attempted to sell or remove 
any of the product. 

[2] It is further said with référence to this count that it does 
not advise the défendant of the manner in which he attempted to 
commit the fraud, so as to enable him to prépare his défense. It 
is to be noted that section 17 does not déclare it an ofïense to com- 
mit the fraud in any particular way. If it did, then it would be 
necessary to allège the manner in which the act was done. But as 
the section stands, it is an offense if the government is defrauded 
by any means or method. As was said in United States v. Sim- 
mons, 96 U. S. 360, on page 364, 24 L. Ed. 819: 

"The intent to defraud the United States is of the very essence of the of- 
fense; and its existence, in connection with the business of distilling being 
distinctly charge(i, must be established by satisfactory évidence. Such in- 
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tent may, however, be manifested by so many acts iipon the part of the ac- 
cused, coverlng such a long perlod of tlme, as to render it difflcult, if not 
wholly irapracticable, to aver, with any degree of certainty, ail the essentlal 
facts from whlch it may be fairly Inferred." 

To hâve alleged in this indictment how the défendants attempted 
to defraud the United States would hâve required a statement of 
much of the évidence presented at the trial. The count, as it ap- 
pears, advises the défendants of the time when the act was com- 
mitted, namely, on November 29, 1910. It advises them where it 
was committed, namely, at 3536 Morgan street, in the city of St. 
Louis, Mo. It advises them of the name under which it is claimed 
they were doing business, namely the Clayton Creamery. It ad- 
vises them of the amount of oleomargarine produced, namely, 120 
pounds. 

As to the sufRciency of this count the case is, we think, covered 
by the case of Armour Packing Company v. United States, 153 
Fed. 1, on page 16, 82 C. C. A. 135, on page 150 (14 L. R. A. 
[N. S.] 400). This court there said: 

"It is conceded tliat, where a crime is a statutory one, the indictment must 
set f orth with clearness and certainty every essential élément of whieh it is 
composed. It must portray the facts which the pleader claims constltute the 
alleged transgression so distinctly as to advise the accused of the charge 
which he has to meet and to glve hlm a fair opportunity to prépare his dé- 
fense, so partieularly as to enable him to avail himseJf of a conviction or 
an acquittai in défense of another prosecution for the same offense, and so 
clearly that the court may be able .to détermine whether or not the facts 
there stated are sufflcient to support a conviction. (Citing cases.) The indict- 
ment in this casfi pleads the names of the carriers that transported the prop- 
erty, the date and place of the delivery of the goods to the initial carrier and 
of the receipt of the concession by the shipper, a description of tlie spécifie 
articles shipped, the flled and published rate, the less rate at which the goods 
were transported, and the amount of the concession, the place of shipment, 
and the point of destination of the property, and the route over which it wâs 
transported. Hère were averments of facts suffieient to clearly advise the 
défendant of the offense with which it was eharged, to give it ample oppor- 
tunity to prépare its défense, to enable it to avail itself of a conviction or 
an acquittai in the case of another prosecution for the same crime, and to 
qualify the court to détermine whether the facts stated constituted an of- 
fense. The particular device by which the concession and transportation 
were obtalned was not an essentlal Ingrédient of the offense eharged, because 
the latter mlght well exist, whatever the device, and whether or not there 
was one, and hence the indictment portray ed every material élément of the 
crime without an averment of this device. U. S. v. Tozer (D. C.) 37 Fed. 
635, 637. The substance of the crime of recelving a rebate or concession un- 
der the Elkins act is the solicitation, acceptance, or receipt thereof, whereby 
property in Interstate or foreign commerce is transported at less than the 
regular rate. The device whereby the receipt and transportation are obtalned 
is not an essentlal élément of the crime, and it is unnecessary to plead it in 
the Indictment" 

[3] It is to be observed that the law there under considération 
provided that it should be unlawful for any person to receive any 
rebate or concession, whereby property should, "by any device 
whatever," be transported at a less rate than that named in the 
published tariffs, yet the indictment there under considération did 
not allège what the device was by which the rebate had been se- 
cured. The judgment of this court in that case was afSrmed by 
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the Suprême Court, and the décision of that court is reported in 
209 U. S. 56, on page 83, 28 Sup. Ct. 428, on page 436 (52 L. Ed. 
681), under the name of Armour Packing Company v. United 
States. It was there said: 

"It is allégea that the indlctment is Lnsufflclent, in that it fails to set out 
the klnd of device by whlch tratflc was obtaiued, and of what the concession 
consisted, and how It was granted. Authorities are elted to the proposition 
that in statu tory offenses every élément must be distinetly charged and al- 
leged. This court has frequently had occasion to hold that the accused is 
entitled to know the nature and cause of the accusation against him, and 
that a charge must be sufllciently definite to enable him to make his défense 
and avail hlmself of the record of conviction or acquittai for his protection 
against further prosecutions and to inform the court of the facts charged, 
so that it may décide as to their sufflciency in law to support a conviction, 
if one be had and the éléments of the offense must be set forth in the indlct- 
ment with reaaonable particularity of time, place, and circumstances. And 
it is true it is not always sufflcient to charge statutory offenses in the lan- 
guage of the statutes, and where the offense includes generic terms it is not 
sufficient that the indlctment charge the offense in the same geueric ferma, 
but it must State the particulars. United States v. Hess, 124 U. S. 483, 8 
Sup. Ct. 571, 31 L. Ed. 516; Evans v. United States, 153 U. S. 5S4, 14 Sup. 
Ct. 934, 38 L. Ed. 830. But an indlctment which distinetly and clearly charges 
each and every élément of the offense intended to be charged, and distinetly 
advlses the défendant of what he is to meet at the trial, is sufflcient, 

"And in Ledbetter v. United States, 170 U. S. 606, 612, 18 Sup. Ct. 774, 776 
(42 II. Ed. 1162), Mr. Justice Brown, speaking for the court, said: 'Notwlth- 
standing the cases above elted from our reports, the gênerai rule stlU holds 
good that upon an indlctment for a statutory offense the offense may be de- 
scribed in the words of the statute, and it is for the défendant to show that 
greater particularity is required by reason of the omission from the statute 
of some élément of the offense.' " 

Indictments in some respects similar to this one hâve been under 
considération in the cases of Hardesty v. United States, 168 Fed. 
25, 93 C. C. A. 417; Enders v. United States, 187 Fed. 754, 109 C. 
C. A. 502. The demurrer to the third count was properly over- 
ruled. 

[4] The évidence at the trial did not show that the défendants 
manufactured white oleomargarine ; they therefore did not come 
within the définition of a manufacturer contained in the original 
act. It was proven that they mixed white oleomargarine with ar- 
tificial coloration, so that it looked like butter. This brought them 
within the définition of a manufacturer found in the amendment 
of May 9, 1902, c. 784, 32 Stat. 194 (U. S. Comp. St. Supp. 1911, 
p. 969). It is claimed by the défendants, inasmuch as when sec- 
tion 17 was enacted the only manufacturer was a person who made 
white oleomargarine, that that section cannot apply to thèse de- 
fendants who became manufacturers by an act subséquent thereto. 
There is nothing in this contention. If it were sustained, it would 
not be necessary for persons who mixed coloring matter with white 
oleomargarine to pay a license tax of $600 a year. Nor would any 
of the other sections of the original law, which refer to manufac- 
turers, apply to those who became such under the act of 1902. In 
order to make such sections applicable, it was not necessary to 
re-enact them. There is no difficulty in applying the forfeiture 
provision in section 17 to such a condition as is found in this case. 
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Thèse défendants had a factory and a manufacturing apparatus, 
such as it was. They had the raw materials for the manufacture 
of the new product, namely, white oleomargarine and the coloring 
matter. 

[5] It is further claimed by the défendants that section 17 ap- 
plies only to persons who hâve received a license to manufacture 
oleomargarine, and that thèse défendants, never having taken out 
such Hcense, cannot be convicted. To so construe the section 
would be to add thereto the word "licensed," so that it would read 
"whenever a licensed person," or to add other words indicating 
that it was limited to persons who had received such a license as 
has been mentioned. 

If it clearly appeared that it was the intention of Congress to so 
limit that section, possibly authorities might be found which would 
support such an interlineation. But a moment's reflection will show 
that such never could hâve been the intention of the Législature. If 
such were the law, a person who intended to violate section 17 would 
purposely fail to take out a license as a manufacturer, for in such a 
case hp could not be imprisoned in the penitentiary ; he could only 
be punished for a violation of section 4, the penalty for which is a 
fine. In Vermont v. United States, 174 Fed. 792, on page 794, 98 
C. C. A. 500, on page 502, this court said : 

"The temptatlon to niake the additional profit which would resuit by evad- 
ins the payment of the tax of 10 cents a pound imposed by law upon colored 
oleomargarine natui'ally appeals more strongly to the dishonest and irrespon- 
sible than to the legitiniate dealer ; and the former would likely be the elass 
Congress was most solicitous to regalate. It must be aduiitted that it is pos- 
sible and well withln the power of any and ail persons to resort te the busi- 
ness of coloring oleomargarine to make it look llke butter ; and, in view of 
this possibility, the words 'any person' under considération were doubtless 
employed by Congress. ïhey are broad and eomprehensive and easily em- 
brace any and ail persons whether licensed wholesale or retail dealers or 
otherwise; and by a familiar rule of construction they should be given fuU 
force and effect, to the end that the législative purpose may be subserved." 

[6] The évidence was sufficient to convict ail of the défendants. 

The government's witnesses testified that Thomas B. May, one 
of the plaintiffs in error, had obtained about a month prior to and 
possessed on November 29, 1910, a spécial tax stamp as a retail dealer 
in colored oleomargarine for the premises 3536 Morgan street in the 
city of St. Louis; that the business at thèse premises was conducted 
under the name of the Clayton Creamery. They further testify that 
they watched thèse premises for a period of a week before breaking 
in on the 29th day of November, 1910; that, at the time they broke 
in, they had to break down several doors, and when they finally 
reached the second story of the premises, they there found three of 
the plaintiffs in error, to wit, Fred D. May, William M. Jolmson, and 
E. W. Bailey, They found on the premises a gasoline stove, 
around which were piled a number of tubs of oleomargarine in a 
soft and oily condition. They found oleomargarine in tubs, stored 
in an ice box. They found a printing table, such as is usually used 
in preparing butter or oleomargarine in shaping the same in 
prints from its original contents in firkins. They found paddles, some 
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galvanized iron tubs, in which colored oleomargarine was found stick- 
ing to the sides. They also found, under a trapdoor in the floor, a 
lot of oleomargarine streaked with coloring matter, and under this 
same trapdoor they also found an empty can which bore a label upon 
which was the inscription, "Butter Color, Heller & Merz Co., Alder- 
nay Butter Color, New York, N. Y.," and also another empty can of 
the same character thrown on top of the ice box. 

The testimony of thèse witnesses further shows that plaintiff in er- 
ror Tom May, the proprietor, had been seen around said premises at 
various times for a considérable period, and had been there on every 
day during the week immediately preceding the raid, but was not, and 
had not been, there on the morning of the raid ; that plaintifï in error 
Fred D. May usually arrived at said premises about 6 or 6:15 in the 
morning; that he had been around there every day during the week 
immediately preceding the raid, and had also been around there fre- 
quently for a period of about two years immediately preceding said 
tifne; that plaintifï in error Johnson was observed there three différ- 
ent times during the week immediately preceding the breaking in ; 
that he arrived about 7:15 in the morning and would leave about 
10:30 or 11 the same morning, and that he had been observed around 
there on other occasions prior to this time; that Bailey was around 
there every morning during the wee'k immediately preceding the 
breaking in, and also during a considérable period preceding this time; 
that he had been observed taking care of the horses and wagons that 
were kept on the premises. 

It required from 20 to 25 minutes to break into the room upstairs. 
The demand for admission before breaking in was made in so loud 
a voice that it attracted the attention of the neighbors in the house 
next door. While the officers were attempting to force an entrance, 
the défendants who were inside the building neither said nor did any- 
thing. During the time that the officers were watching the premises 
they observed a number of drivers come in the early morning and 
départ in wagons loaded with goods. 

The facts above stated, with other évidence to which attention has 
not been called, were sufficient to convict ail of the défendants both 
of the offense of engaging in the manufacture of oleomargarine with- 
out paying the tax of $600, and also of the offense punished by sec- 
tion 17. 

It seems to be the claim of the défendants that they cannot be con- 
victed unless some witness saw each défendant in the act of mixing 
coloring matter with white oleomargarine. Such proof was not re- 
quired. The évidence shows that this unlawful business of coloring 
oleomargarine Vi'as being carried on at this place with intent to sell 
the product and to defraud the government, and that each one of the 
défendants knowingly assisted therein. Vermont v. United States, 
174 Fed. 792, 795, 98 C, C. A. 500. 

The judgment of the court below is afifirmed. 

SANBORN. Circuit Judge (dissenting). Ail there is of the charge 
in the indictm.ent, when it is stripped of its immaterial verbiage, is 
that the défendants being engaged in the business of a manufacturer 
199 F.— 4 
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of colored oleomargarine attempted at No. 3536 Morgan street, St. 
Louis, at a date specified, to defraud the United States out of 10 
cents a pound on 120 pounds of colored oleomargarine produced by 
them. This 10 cents a pound could never become due to the United 
States on this 120 pounds, and hence the United States could never 
be defrauded of it by the défendants unless without paying that tax 
they sold this oleomargarine or removed it for use. 24 Stat. 209, § 
8, 2 U. S. Comp. Stat. 2231. The manufacture of colored oleomar- 
garine, either by producing it or by mixing artificial coloring matter 
with white oleomargarine, could never subject them to liability to 
pay that tax. This manufacturing might lawfuUy be donc by pay- 
ing the $600 occupation tax without incurring any liability whatever 
to pay the poundage tax. Therefore the manufacturing of colored 
oleomargarine was consistent with innocence of ail attempt to defraud 
the government out of the poundage tax. And no offense is proved 
or charged by évidence or averment of facts that can be reconciled 
with the theory of the innocence of the accused unless the charge 
and the évidence are such as to exclude every reasonable hypothesis 
but that of guilt. Vernon v. United States, 146 Fed. 121, 123, 76 
C. C. A. 547, 549; People v. Bennett, 49 N. Y. 144; United States 
V. Babcock, 3 Dill. 581, Fed. Cas. Mo. 14,487; United States v. Hart 
(D. C.) 78 Fed. 868, 873, affirmed in Hart v. United States, 84 Fed. 
799, 28 C. C. A. 612; United States v. McKenzie (D. C.) 35 Fed. 
826; People v. Ward, 105 Cal. 335, 38 Pac. 945; Asbach v. Chicago, 
etc., Ry. Co., 74 lowa, 248, 37 N. W. 182; Smith v. First National 
Bank, 99 Mass. 605, 97 Am. Dec. 59. 

Read in the light of the act of Congress and of this rule of law, 
ail the facts set forth in the third count of this indictment are con- 
sistent with the innocence of the défendants except the bare aver- 
ment that at the time and place named they attempted to defraud the 
United States of a poundage tax of 10 cents a pound on 120 pounds 
of oleomargarine. An averment in a complaint in a civil action that 
at a certain time and place the défendant defrauded the plaintifï out 
of $12 that was due him on a specified account, without stating the 
facts which constituted the defrauding so that the court could déter- 
mine from the complaint whether or not those facts constituted a 
fraud, would be clearly insufhcient. An attempt to defraud may be 
made in a thousand ways. Three ways in which the attempt charged 
in this case might bave been made are by selling the colored oleo- 
margarine, by removing it for consumption, and by removing it for 
use without first paying the tax. Acts which constituted the attempt, 
means by which the attempt was made, were indispensable ingrédients 
of the attempt, and until they were disclosed by the pleading it seems 
to me that no facts were set forth frôm which the court could déter- 
mine whether or not the facts which the pleader by its silence con- 
cealed when it presented the indictment, and which it subsequently 
attempted to prove, were sufïicient to support a conviction, none 
which advised the défendants of the charge they were to meet and 
gave them a fair opportunity to défend. Armour Packing Co. v. 
United States, 153 Fed. 1, 17, 82 C. C. A. 135, 151, 14 L. R. A. (N. 
S,) 400. The reason why the décision and opinion in the Armour 
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Packing Company's Case that it was not necessary to plead the de- 
vice by which the offense of rebating there charged was committed, 
does not in my opinion sustain the conclusion that it is unnecessary 
to plead the facts which constituted the attempt to defraud in this 
case, is, that the device was neither the offense charged nor an es- 
sential élément of the offense charged in that case, while the attempt 
to defraud is the offense itself in this case, and hence the facts which 
constitute it are inséparable éléments thereof. In the Armour Case 
this court said : 

"The substance of this offense Is not the device, but the solieitation or re- 
ceipt of the concession and the transportation effeeted thereby. * * * 
The device whereby the receipt and transportation are obtained is not an 
essential élément of the crime, and it is unnecessary to plead it in the in- 
dictment." 

On the other hand, if the device had been the offense, or had been 
an essential élément thereof, it would, in my opinion, hâve been nec- 
essary to plead it in that case. But the offense in that case was the 
rebating, and the indictment was sustained because, and only because, 
every essential élément, ail the facts which constituted that crime, 
"the names of the carriers that transported the property, the date 
and place of the delivery of the goods to the initial carrier and of the 
receipt of the concession by the shipper, a description of the spécifie 
articles shipped, the filed and published rate, the less rate at which the 
goods were transported, and the amount of the concession, the place 
of shipment, and the point of destination of the property and the 
route over which it was transported," were clearly and at large set 
forth in the indictment. The offense in this case is the attempt to 
defraud, and by the same mark it was indispensable to plead ail its 
essential éléments, ail the ultimate facts, though undoubtedly not 
their détails, which constituted the offense. By a pleading of those 
facts, and by such a pleading only, could the indictment be brought 
within the . established rule that "it must portray the facts which the 
pleader claims constitute the alleged transgression so distinctly as 
to advise the accused of the charge which he has to meet and to 
give him a fai'r opportunity to prépare his défense, so particularly 
as to enable him to avail himself of a conviction or an acquittai in 
défense of another prosecution for the same offense, and so clearly 
that thé court may be able to détermine whether or not the facts 
there stated are sufficient to support a conviction." Armour Packing 
Co. v. United States, 153 Fed. 1, 17, 82 C. C. A. 135, 151, 14 L. R. 
A. (N. S.) 400. In Ledbetter v. United States, 170 U. S. 606, at 
page 609_, 18 Sup. Ct. 774, at page 775 (42 L. Ed. 1162), the Suprême 
Court said: 

"We hâve no disposition to qualify what has already been frequently de- 
cided by this court, that where the crime Is statutory it must be charged 
•with précision and certainty, and every Ingrédient of which it is composed 
must be clearly and accurately set forth, and that even in the cases of mis- 
demeanors the indictment must be free from ail ambiguity, and leave no 
doubt in the minds of the accused and the court of the exact offense Intended 
to be charged. United States v. Cook, 17 Wall. 168, 174, 21 L. Ed. 538 ; Unit- 
ed States V. Cruikshank, 92 U. S. 542, 562, 23 L. Ed. 588; United States v. 
Carll, 105 U. S. 611, 26 L. Ed. 1135; United States v. Simmons, 96 U. S. 
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SeO. 24 L. Ed. 819; United States v. Hess, 124 U. S. 483, 8 Sup. C?t. Gtl, 31 
L. Kd. 516 ; , Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct 542, 37 L. 
Ed. 419;,Eyaiis v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830." 

The following déclarations of the law upon this subject are ex- 
tracted from the opinions of the Suprême Court in the cases which 
are cited and reaffirmed in the Ledbetter Case. 

"No essentlal élément of tiie crime can be omitted witliout destroying tlie 
whole pleading. Tlie omission cannot be suppUed by intendment or implica- 
tion, and the charge must be niade directly and not iiifereutially, or by way 
of récital. * * * The doctrine involied by the Soliciter General that it 
is sutticient in an indictmeut upon a statute to set fortli the offense in the 
words of the statute does not meet the difiiculty hère. Uudoubtedly the lan- 
guage of the statute may be used in the gênerai description of an offense, 
but it must be accompanied with such a statement of the facts and circum- 
stances as \vill inforni the accused of the spécifie offense coming under the 
gênerai description with which he Is charged." United States v. Iless, 124 
U. S. 483, 487, 8 Sup. Ct. 571, 573, 31 L. Ed. 516. 

"A rule of criminal pleading, which at one time obtained in some of the 
circuits, and perliaps reeeived a qualifled sanction from this court in United 
States V. Mills, 7 Pet. 138, 8 L. Ed. 636, that an indictment for a statutory 
misdemeanor is suflicient if the offense be charged in the words of the stat- 
ute, must, under more récent décisions, be liniited to cases where the words 
of the statute theniselves, as was said by this court in United States v. Carll, 
105 U. S. 611, 612, 2f> L. Ed. 1135, 'fully, directly and expressly, without any 
uneertainty or amhiguity, set forth ail the éléments necessary to constitute 
the offense intended to be punished.' The crime nuist be charged witli préci- 
sion and certainty, and every ingrédient of which it is composed nmst be 
accurately aud clearly alleged." United States v. Cook, 17 Wall. 168, 174, 
21 L. Ed. 538 ; United States v. Cruikshank, 92 U. S. 542, "558, 23 L. Ed. 588. 

"It is an elementary principle of criminal pleading that, where the défini- 
tion of an offense, whether it be at common law or by statute, 'iucludes ge- 
nerie terms, it is not suflicient that tlae indictment shall charge the offense in 
the same generic terms as in the définition, but it must state the species^ 
it must descend to partieulars.' 1 Arch. Cr. Pr. & PI. 291. The obiect of the 
indictment is: First, to furnish the accused with such a description of the 
charge against him as will enable him to malve his défense, and avail himself 
of his conviction or acquittai for protection against a further prosecutlon 
for the same cause ; and, second, to inform the court of the facts alleged, so 
that It may décide whether they are sutticient in law to support a conviction, 
if one should be had. Por this, facts are to be stated, not conclusions of 
law alone. A crime is made up of acts and inteut; and tUese must be set 
forth in the indictment with reasonable particularity of time, place and cir- 
cumstauces." United States v. Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 588. 

Because "attempt to defraud" is a generic terni, because such an 
attempt is a conckision of law made up of acts and intent, and be- 
cause the facts which are claimed to constitute it must be set forth 
in the indictment with such reasonable particularity as will enable 
the court to décide whether they are sufficient in law to support a 
conviction, as will enable the défendants to prépare their défense and 
as will protect them from a second prosecution therefor, and the third 
count in this indictment in my opinion utterly fails to set forth those 
facts, or the essential éléments which constitute the attempt to de- 
fraud, I am unable to concur in the view of the majority that this 
count was not demurrable. It does not seem to me to set forth facts 
constituting the generic crime alleged. 

Nor hâve I been able to find in the record in this case any substan- 
tial évidence that either of the défendants attempted to defraud the 
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United States out of the $12 poundage tax on tHe 120 pounds oî 
oleomàrgarine. There is évidence tending to show that they were 
manufacturing colored oleomàrgarine by mixing colored matter with 
white oleomàrgarine. But they could lawfully do that without de- 
frauding or attempting to defraud the government out of the pound- 
age tax. Even an intent at some future time to defraud is neither 
the fraud itself nor the attempt to defraud. The fraud could not be 
perpetrated in this case without either selling the 120 pounds, or re- 
moving it for consumption, or removing it for use, without paying 
the tax, and there is no évidence that either of thèse défendants at- 
tempted to do either of thèse tiiings. The conclusion that they made 
.such an attempt is a mère déduction from the proof that they were 
manufacturing colored oleomàrgarine — a déduction that it seems to 
me could not hâve been lawfully drawn by the jury for the purpose 
of convicting thèse défendants of a crime, because none of the acts 
pro\'ed against them was inconsistent with their innocence of an at- 
tempt to defraud the government of this poundage tax. And cir- 
cumstantial évidence is insuiïicient to warrant a conviction in a crim- 
inal case unless it cannot be reconciled with the theory of innocence 
and it is such as to exclude every reasonable hypothesis but that of 
guilt of the offense charged. Vernon v. United States, 146 Fed. 121 
123, 76 C. C. A. 547, 549. 



MAT et al. v. UNITED STATES.t 
(Circuit Court of Appeals, Eighth Circuit. August 19, 1912.) 
No. 3,756. 

1. Internai, Revenue (§ 47*) — Defbauding United States— Oleomarqaeine 

Tax— Evidence. 

Evidence held to sustaln a conviction tbat one engaged in the business 
of manufacturing colored oleomàrgarine attempted to defraud the Unit- 
ed States of the tax thereon in violation of Oleomàrgarine Act Aug. 2, 
1886, c. 840, § 17, 24 Stat. 212 <U. S. Comp. Ht. 1901, p. 2234). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. |§ 144- 
150; Dec. Dig. § 47.*] 

2. GBAND JuEY (§ 7*)— FEDERAL COUBTS— OlîDEB. 

A fédéral judge, having heen designated by the senior circuit Judge to 
act in the Western district of Missouri, thereby had authority by Rev. 
St. I 591 (U. S. Comp. St. 1901, p. 480), to discharge ail judiclal duties 
of the judge of tbat district, so tbat an order for the drawiug of a 
grand jury entitled "In the United States District Court for the West- 
ern District of Missouri," and signed by such judge, vvhen Bled in the 
clerk's office of that court, was a sufflcient order of the court within 
section 810 (U. S. Comp. St. 1001, p. 627), providing that no grand jury 
shall be summoned to attend any Circuit or District Court unless one 
of the judges of such Circuit Court or a judge of such District orders 
that a venire Issue therefor. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dig. §§ 2, 16, 21; 
Dec. Dig. § 7.*] 

3. Gband Juey (I 8*) — Sélection— Method. 

A grand jury being desired in a fédéral District Court, and the jury 
eommissioner being absent, the court appolnted R. as jury commissioneV 

♦For other cases see same topio 4 § HnsiBBS In Dec. & Am. DIga. 1907 to date, & Rep'r lodexek 
t Rehearlng deaied December 28, 1912, 
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Ifl tj^ place.* R. and the clerk drew from the box the names pf the Ju- 
xors'whlcji were placed In the venlrë. There was nothlng^td show that 
the names In the box were not put thëre by the clerk and the original 
jury commissloner at scme prior tlme, nor did it appear that the clerk 
ever put any names In the box without the corresponding action of the 
regular jury commissloner. Eeld, thsit the jury was properly drawn, 
and that It was not necessary that additional names should be placed 
in the box by R. 

[Ed. Noté.— For other cases, see Grand Jury, Cent. Dig. §§ 16-20; 
Dec. Dig. § 8.*] 

4. Gband Juey (§ 9*) — Venise— Names of Juroes. 

A grand jury venire was not illégal because the names of the jurors 
were àttached thereto instead of being inserted la the body thereof. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dig. §§ 21-26 ; 
Dec. Dig. § 9.*] 

5. Grand Juby (| 9*) — Stjmmoning — Mode. 

Act Cong. May 14, 1890, c. 202, f 3, 26 Stat. 106 (U. S. Comp. St. 1901, 
p. 386), provides that jurors shall be summoned for the Circuit and 
District Courts of Missouri as provided by law for the summonlng of 
lurors In the districts, and whenever the Circuit and District Courts In 
either of the districts or divisions shall be held at the same time and 
place, jurors shall not be summoned for each, but for hoth of the courts,. 
and they shall act aCcordlngly as grand and petit jurors in both courts. 
Held, that such provision only means that when both courts are in 
session twO sets of jurors shall not be drawn, one for each, and hence, 
where it dld not appear that any grand jurors had been drawn for the 
Circuit Court, a conviction in the District Court could not be set aside 
because the grand jurors flnding the indictment were summoned for that 
court, and not for both the Circuit and District Courts. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dig. §§ 21-26; Dec. 
Dig/ § 9i*l: 

6. Criminai Law (§ 1144*) — Appeal— Pbesumptions— Summoninq Grand 

Jury. 

Under Rev. St. % 802 (U. S. Comp. St. 1901, p. 625), providing that 
jurors shall be returned from such parts of the district, from time to 
timei, as the court shall direct, so as to be most favorable to an Im- 
partial trial, and so as not to Incur unnecessary expense, or to unduly 
burden the cltizens of any part of the district with such service, jurors 
must be returned from the whole district untll the court orders other- 
wlse, and, if no order Is made, it will be presumed that the court has 
determined that drawlng them from the whole district will be most fa- 
vorable to an impartial trial, etc. 

[Ed. Note. — For other cases, see Criminai Law, Cent Dig. §§ 2736- 
2781, 2901, 3016-3037; Dec. Dig. § 1144.*] 

7. Indioimbnt and Information (§ 25*) — Grand Jurors— Résidence. 

An indictment need not state that the grand jurors who found It are 
résidents of the division of the district In whlch they served. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. 
Dig. J§ 92, 108-114; Dec. Dig. § 25.*] 

8. InDIOTMENX AND INFORMATION (§ 125*) — OLEOMAEGABINE TAX— DeFRAUD- 

ing United States— Indictment— Dupliciiy. 

Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. Comp. 
St. 1901, p. 2234), pro vides that whenever any person engaged in manu- 
facturfng oleomargarine defrauds, or aftempts to defraud, the United 
States of the tax on oleomargarine produced by him, he shall forf elt 
his factory, etc. Held, that an indictment charging that on a spécifie^ 
dâtéi aiid on èaeh and eVery day thereaf ter during specifled months, 
défendants were engaged in carrying on the business of manuf acturlng 

•For other casés s6e Sfeme topic & S numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



MAT V. UNITED STATES 55 

oleomargaiiiie, and dld then and there unlawfully and felonîously de- 
t'raud, and attempt to defraud, the United States of tlie tax on oleo- 
margarine produeed by them, etc., was not objeetionable for duplicity 
in that it chargea two félonies, one of defrauding, and the otlier of 
attempting to defraud tlie United States of the tax imposed on manu- 
factured oleomargarine. 

[Ed. Note.^ — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400 ; Dec. Dlg. § 125.*] 

9. Indictment and Information (§ 121*) — Bill of Pakticulars. 

While a blll of partleulars cannot make an iudictuient valid whleh 
fails to State an essential élément of the offense, in case objection Is 
made in the proper time and manner, yet when an indictment allèges 
the facts eonstituting the essential éléments of the offense vvith such 
eertainty that It cannot be pronounced bad on motion to quash or 
demiirrer, and yet Is couched in such language that the accused may be 
surprised at the trial, he may obtain a bill of particulars in advanee of 
the trial. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 316-320; Dec. Dig. § 121.*] 

10. Internal Revenue (§ 47*) — Olbomabqarine— Pound Tax— Defrauding 
United States — EK'idence — Internal Revenue Régulations. 

In a prosecution for defrauding the United States ont of the pound 
tax on oleomargarine, as distiuguished from the license tax, in violation 
of Oleomargarine Aet Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. 
Comp. St. 1901, p. 2234), an internai revenue régulation, which it was 
clatmed gave a person engagea in the oleomargarine business the whole 
of the calendar month in which to make paynient, was applicable, if at 
ail, only to the yearly license required of a manufacturer, wholesale or 
retail dealer in oleomargarine. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150; Dec. Dig. § 47.*] 

11. Obiminal Law (§ 829*)— Trial— Request to Charge . 

A request to charge substantially covered by an instruction given may 
be properly refused. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; 
Dec. Dig. § 829.*] 

12. Searches and Seizures (§ 7*) — Pbivate Papers. 

Where internai revenue officers armed with a search warrant raided 
défendants' place of business to obtain évidence of an alleged violation 
of Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. 
Comp. St. 1901, p. 2234), and seized varions articles which they found 
on the premises, together with letters, papers, and two promissory 
notes signed by défendant M., tending to counect him with the business 
earried on in the place searched, such act did not tonstitute a violation 
of M.'s right to be free from unlawful searches and seizures. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent. Dig. § 
5; Dec. Dig. § 7.*] 

13. Witnesses (§ 300*)— Privilège. 

That internai revenue officers, in raiding défendants' place of business 
for alleged violation of Oleomargarine Act Aug. 2, 1880, c. 840, § 17, 24 
Stat. 212 (U. S. Comp. St. 1901, p. 22.34), seized certain articles, letters, 
papers, and two promissory notes signed by défendant M., which notes 
were later introduced in évidence against him, did not constitute a 
violation of his constitutional rlght against heing compelled to give 
évidence against himself. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1042, 1042% ; 
Dec. Dig. § 300.*] 

*For other cases see same topic & § numbee In Dec. & Am. Diga. 1907 to date, &.Rep'r,Inaexe» 
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14. Inteknal Revenue (§ 47*)— lN'nicTMENT—Cou>-TS— Conviction. 

Wliere two counts of an indlctnient each charged a violation of Oleo- 
luargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. Comp. 
St. 1901, p. 2234), the same évidence and the sanie acts beùig relied 
on to convict défendants on both counts, and the judge charged that 
the two counts really constituted but one offense, a conviction on the 
second count could not be sustained. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150; Dec. Dig. § 47.*] 

Sanborn, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
ern District of Missouri. 

Joseph G. May and others were convicted of defrauding or at- 
tempting to defraud the United States of the tax on colored cleomar- 
garine, and they bring error. Affirmed. 

Shepard Barclay (Roland Hughes, P. H. Cullen, and Thomas T. 
Fauntleroy, on the brief), for plaintiffs in error. 

Leslie J. Lyons, U. S. Atty. (Hugh C. Smith and Thad. B. Landon, 
Asst. U. S. Attys., on the brief), for the United States. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

WILIvARD, District Judge. [1] The plaintiffs in error, Thomp- 
son, Taylor, and Joseph G. May, were convicted in the court belovv 
of a violation of section 17 of the Oleomargarine Act (Act Aug. 2, 
1886, c. 840, 24_Stat. 212 [U. S. Comp. St. 1901, p. 2234]). The case 
made by the évidence was like this : Several persons under the name 
of the Clayton Creamery were, during the summer and fall of 1910, 
engaged in business at 809 West Twelfth street, Kansas City, Mo. 
One of their number had a license to do business as a retail dealer 
in oleomargarine. They employed persons to travel over certain 
routes soliciting purchases of oleomargarine. Drivers were also em- 
ployed to travel over thèse routes delivering the goods sold by the so- 
hcitors. They comnienced with one delivery wagon in April, and by 
October the business had grown to such an extent that five delivery 
wagons were required. Each one of the persons engaged in that 
work delivered between 700 and 1,200 pounds a week. The oleo- 
margarine thus delivered was, according to the testimony of the de- 
livery men and the purchasers, colored so that it looked like butter. 
They never paid the tax of 10 cents a pound upon this product. That 
they intended to évade the payment of the tax is apparent from the 
price which they paid for white oleomargarine and the price at which 
they sold the colored article, which was 25 cents a pound. For the 
former they paid between I31/2 cents and 18 cents a pound ; when 
colored so as to look like butter it was subject to an additional tax 
of 9% cents. They paid their solicitors at the rate of about $1.35 a 
day and 2 cents a pound. They paid the delivery men as high as $15 
a week, and 2 cents a pound on ail in excess of 750 pounds a week. 
That the white oleomargarine was manufactured into colored oleo- 
margarine upon their premises is indicated by the fact that they 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bought large quantities of the white product and very small quanti- 
ties of the colored product. Between June 21, 1910, and October 29, 
1910, they bought of Swift & Co. 57,840 pounds of the white oleo- 
margarine. They bought white oleomargarine aiso from Morris & 
Co. and from W. J. Moxley. The place where the business was car- 
ried on had been for some time prier to October 29, 1910, watched 
by the go'vernment revenue officiais. On that day thèse officiais ac- 
companied by city policemen entered the place, and in the front room 
of the building they found Stowers, who is not one of the plaintitïs 
in error, sitting at a desk. They demanded admission to the rear part 
of the building, which was retused, and the door was broken open 
with an iron bar and a jimmy. On the inside of this door were two stir- 
rups, so that two 2x4's could be dropped in them. In the room thus 
entered was found a large ice box about 6 feet square, running almost 
to the ceiling, with walls 6 inches thick. There were arrangements 
for locking the door of this ice box on the inside, but no arrange- 
ments for locking it on the outside. The défendant Taylor was 
found in this ice box mixing coloring matter and white oleomargarine. 
The défendant Thompson was standing near by washing his hands 
and arms. Six tubs of yellow oleomargarine were found in the ice 
box and pure white oleomargarine thrown upon the floor. A glass 
smeared with coloring matter and a can of coloring matter were 
found in the building, also boxes partially filled with yellow oleomar- 
garine in prints, one-pound packages, also an oil and a gas stove for 
heating water, and 30 tubs of white oleomargarine. The window 
on the west side of the building was boarded up tight, and the south 
Windows had curtains extending over the lower part probably half- 
w^ay up. 

The défendant Joseph G. May was not found in the building at 
that time, but the évidence is ample to show that he was engaged 
with Thompson and Taylor in the enterprise. Swift & Co. sold 
oleomargarine to him during the time covered by the indictment. 
Morris & Co. sold him oleomargarine on October 18, 1910. He em- 
ployed Wilson as a driver ; he figured up the accounts of Mrs. Rair- 
don, a solicitor, and paid her, and he signed a contract with Gardiner 
as a driver. 

Tl'ic évidence in the case, an outline of which bas been given above, 
was entirely sufficient to convict ail of the défendants of a violation 
of section 17. Tiie ([uestions to be now considered are whether the 
conviction; upon this évidence must be set aside by rcason of errors 
occurring in tlie proceedings which led up to the sentence. 

[2] Counsel for défendants commenced their attack upon thèse 
proceedings by objecting to the sufficiency of the order of the judge 
(lirectinga grand jury to be summoned. Section 810 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 627) provides that: 

'"No grand jury shall be simiuioned to attend any Circuit or District Court 
unless one of th« judges of .sucli Circuit Court, or a judge of such district, 
in hls own discrétion, or upon a notification t)y the district attorney that sucli 
a jury vvill be needed, orders a ventre issue tlierefoi'." 

The order for this grand jury was made by Judge McPherson, 
judge of the District Court for the Southern District of lowa. It 
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appears- : f rom the record that he had been designated by the senior- 
circuit ju'dge to act in the Western district of Missouri during the 
time covered by thèse proceedings. 

While so aeting he had, by virtue of section 591 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 480), authority to discharge ail 
the judicial duties of the judge of that district, and therefore he had 
authority to order a venire for a grand jury. Something is said in 
the brief of the défendants tp the effect that this order was a personal 
order of Judge McPherson. Just what is meant by that is not clear. 
It was a written order entitled "In the United States District Court 
for the Western District of Missouri." It was signed, "Smith Mc- 
Pherson, Judge," and was filed in the clerk's office of that court. 

This was- sufficient as an order of the court. 

[3] The next attack is upon the manner in which the grand jury 
was drawn. The jury commiss'doner, Welsh, was absent, and the 
court appointed Rust as a jury commissioner in his place. Rust and 
the clerk drew from the box in the manner provided by the law the- 
names of the jurors which were placed in the venire. It is said,, 
however, by the défendants, that Rust had nothing to do with se- 
lecting the, jury. By this is meant probably that he had nothing tO' 
do with putting the names of any jurors in the box; but the fact 
that the names of 21 jurors were drawn out of the box is enough to 
show that there were sufficient names in the box to satisf y the order 
of the court. There is no évidence in the case to show that the names 
in the box were not put in there by the clerk and Welsh, the jury 
commissioner, at some previous time. There is nothing whatever to 
indicate that the clerk ever put any names in the box without the 
corresponding action of Welsh. Under the circumstances, it was not 
at ail necessary that additional names should be placed therein by 
Rust. 

[4] It is further said that the venire was illégal because it did not 
contain the names of the jurors. The venire directed the marshal 
to summon "the persons named in the list hereto attached." It seems 
frorn the proceedings at the trial that this objection was based upon 
the fact that the names were not inserted in the body of the venire, 
but were inserted in a list attached thereto. There is no merit in this 
claim. 

[5] The Act of May 14, 1890, c. 202, § 3, 26 Stat. 106 (U. S. 
Comp. St. 1901, p. 386), provides as follows: 

".Tm'ors shall be snmmoned for the courts hereby created (Circuit and Dis- 
trict Courts iii Missouri) as now provided by law for the summonlng of 
jurors in the said districts, and whenever the Circuit and District Courts in 
either of said districts or divisions shall be held at the same time and place, 
jurors shall not be summoned for each of said courts, but for both of said 
courts, and they shall act accordingly as grand and petit jurors for both of 
said courts." 

The défendants say that the conviction must be set aside, be- 
cause thèse grand jurors were summoned for the District Court,, 
and not for the Circuit and District Courts. The law above cited 
means that when both courts are in session two sets of jurors 
shall not be drawn, one for the Circuit and one for the District 
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Court. In the présent case there is nothing to show that two sets 
werë drawn. If it had appeared that grand jurors had already been 
drawn for the Circuit Court, and while discharging their duties 
therein thèse grand jurors had been drawn in the District Court, 
a différent question would hâve been presented. This contention 
cannot be sustained. 

[6] Section 802 of the Revised Statutes (U. S. Comp, St. 1901, 
p. 625) provides as follows : 

"(Jurors, bow to be apportioned in the district.) Jurors shall be returned 
from sucti parts of tlie district, from time to tiiue, as the court shall direct, 
so as to. be most favorable to an impartial trial, and se as uot tO; incur au 
unnecessary expense, or unduly to burden the citizens of any part pjrthe dis- 
trict with such service." 

Until the court otherwise orders, jurors must be returned from 
the whole district. If no order is made, tlie presumption is that 
the court has determined that drawing them from the whole district 
will be most favorable to an impartial trial, and will not unduly 
burden the citizens of any part of it, although some unnecessary 
expénse may thereby be incurred. No order directing jurors to 
be drawn from a part of the district had ever been made. 

[7] It is further claimed that the indictment does not state that 
the grand jurors are résidents in the division of the district in 
vvhich they served. The indictment commences as follows: 

"United States of America, Western Division, Western District of Missouri 

— ss. : 

"In the District Court of the United States for the Western Division of the 
Western District of Missouri. 

"The grand jurors of the United States of America, duly chosen, selected, 
Impaneled, sworn and charged to Inqulre of and concerniug crimes and of- 
fenses in the Western division of the Western district of Missouri, ou their 
oaths présent." 

If they were duly selected they must hâve been selected from 
the Western division of the Western district. It was no more nec- 
essary to state in the indictment that the grand jurors were rési- 
dents of that division than it was to state that they were of légal 
âge, or that they were citizens, or that their names had been placed 
in the box by the clerk and commissioner and then been drawn al- 
ternately from the box by those officiais. 

[8] After making thèse objections to the indictment, ail of v/hich 
were overruled, the défendants demurred to the first counf. That 
count is as follows: 

"On or about the Ist dày of July, 1910, and on each and every day there- 
after during the months of July, August, September, and up to and includiug 
the 29th day of Oetober, A. D. 1910, at Kansas City, Jackson couhty, Mo., in 
said division and district, and within the jurlsdlction of this court, Joseph 
G. May, William C. Stowers, Herbert Taylor, Fred May, and W. L. Thomi> 
son, whosé Christian name is to the grand jurors unknown, were engaged in 
and carryiug on the business of manufacturing oleomargarlne at sald Kansas 
City, Mo., and did then and there unlavsrfuUy and feloniously defraud, and 
attempt to defraud, the United States of America of the tax provided by 



- 60 199 FEDERAL REPOETEB 

la w,, and recfuired to be pald on the oleomargarine produced by theni, eon- 
trary to tbe form of the statute in such cases made and provided and against 
tlie peace and dlgnity of the United States." 

This count is based upon section 17 of the Act of August 2, 1886, 
24 Stat. 209, which is as follows: 

"That whenever any person engaged in carryhig on the business of manu- 
factiiring oleomargarine defrauds, or attempts to defraud, the United States 
of the tax on the oleomargarine produced by hlm, or any part thereof, he 
shall forfeit the factory and manufacturiug apparatus used by hlm, and ail 
oleomargarine and ail raw material foi* the produc-tion of oleomargarine 
found In the factory and on the factoi-y preuiises, and shall be tined not less 
than flve hundred dollars nor more than flve thousand dollars and be Impris- 
oned not less than six months nor more than three years." 

It is said that this count is bad for duplicity, as two félonies 
are charged, one, the act of defrauding, and, the other, the attempt 
to defraud, both under section 17. This contention is answered by 
the case of Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 952, 
40 L. Ed. 1097. 

An indictment charging a violation of this sarae section has been 
sustained by this court in the case of Fred D. May et al. v. United 
States, 199 Fed. 42, just decided. That indictment dififers from 
this one, in that the former states the street number of the factory, 
where the business was carried on, the name under which the de- 
fendants were doing business, and the number of pounds of oleo- 
margarine produced without payment of the tax of which the de- 
fendants attempted to defraud the United States. No allégations 
of a similar character appear in this indictment, but no one of thèse 
facts there stated was an essential élément of the offense. The 
Suprême Court said in the case of Ledbetter v. United States, 170 
U. S. 606, at page 611, 18 Sup. Ct. 774, at page 776 (42 U. Ed. 
1162): 

"The cases wherein it is held that an indictment in the exact language of 
the statute is not sufHcient are those wherein the statute does not eontaln 
ail the éléments of the offense, as in United States v. Carll, 105 U. S. 611, 26 
L. Ed. 1135, where a statute against passlng eounterfeit money failed to 
aver the scienter; but where the statute sets forth every Ingrédient of the 
offense, an indictment lu its very words is sufficieut, though that offense be 
more fuUy deflned in sotue other section." 

The décision in the case of Fred D. May is authority for say- 
ing that this count contained every élément of the offense. The 
most that can be claimed by the défendants is that it was not so full 
as it might hâve been in giving the détails of the offense. Is this 
such a defect in the indictment as requires a reversai of this judg- 
ment? In the case of Clément v. U. S., 149 Féd. 305, at page 313, 
79 C. C. A. -243, at page 251, this court said: 

"We must, so far as possible, consistently with insuring an accused person 
a fair and Impartial trial, guaranteed to Mm by the Constitution and laws, 
disregard forui, Imperfection of statement, and unimportant defects, which 
do not reasonaWy tend to the préjudice of the accused. ïhis we are com- 
manded to do by positive iaw (section 1025, Rev. St. [U. S. Comp. St. 1001, 
p. 720]) as well as by repeated admonitions of the Suprême Court." 
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In tlie case of Brown v. United States, 143 Fed. 60, at page 62, 
74 C. C. A. 214, at page 217, this court said: 

"But it l8 to be borne in mind that what is required is reasonable, not ab- 
solute or impractlcable, particularity of statement ; else the rules of crlminal 
pleading will be defleeted from tbeir true purpose, which is to secure tbe con- 
viction of the guilty, ai3 well as to sbield tlie innocent. Evans v. United 
States, 153 U. S. 584, 5ffO, 14 Sup. Ct. 934, 38 L. Ed. 830 ; Oocbran v. United 
States, 157 U. S. 286, 290, 15 Sup. Ct. 628, 39 L. Ed. 704 ; Durland v. United 
States. 161 U. S. 306, 314, 315, 16 Sup. tt. 508, 40 L. Ed. 709. It is also to 
tie borne in mind that a defeet in inatter of substance is fatal, while a defect 
in matter of form only — and this includes the manner of stating a fact — 
which does not tend to the préjudice of the accused, is immaterial. Eev. 
St. § 1025 (U. S. Comp. St. 1901, p. 720)." 

[9] A bill of particulars cannot make an indictment valid which 
fails to State an essential élément of the offense, when objection 
is made at the proper time and in the proper manner. But in Mor- 
ris V. United States, 161 Fed. 672, at page 681, 88 C. C. A. 532, at 
page 541, the court said: 

"So it inight well be said by a défendant, cliarged in général terras vvith 
carrying on the business of a nianufactiirer, that It does not reasouably ad- 
vise him In advance as to which of said statutes it was the purjwse of the 
prosecutor to invoke. This question could not be raised in advance by de- 
murrer, as the indictment on its face would be good under section 4 of the 
original statute. The clear course for the défendant in such situation to 
pursue, for his proper protection against unpreparedness and surprise, is by 
timely motion to compel the prosecutor to furuish liim wltli a bill of partic- 
ulars. This was aptly and couiprehensively expressed by Judge Van Devan- 
ter in Rinker v. United States, 151 Fed. 759, 81 C. C. A. 38.3, as foilows: 

" 'When an indictment sets forth the facts constituting the essential élé- 
ments of the offense with such certalnty that it cannot be pronounced ili 
upon motion to quash or demurrer, and yet is couched in such language that 
the accused is liable to be surprised by the production of évidence for which 
he is unprepared, he sliould in advance of the trial apply for a bill of the 
particulars ; otherwise, it niay properly be assumed as against hini that he is 
fully infornied of the process of the casé which he must meet upon tlie trial.' " 

Such was the course pursued by the défendants in this case. 
They demanded a bill of particulars under the first count, and this 
was furnished by the district attorney under the order of the court. 
The facts set eut in the bill of particulars stated ail of the détails 
which were omitted in the indictment. There can be no doubt 
but that the défendants went to trial fully advised of the nature 
and cause of the accusation against them, and were in no way prcj- 
udiced by the want of particularity in the statement in the indict- 
ment of the détails of the offense. In Connors v. United States, 
158 U. S. 408, on page 411, 15 Sup. Ct. 951, on page 952 (39 L. Ed. 
1033), the court said: 

"Nor, if made by demurrer or by motion and overruled, would it avail on 
error unless It appeared that the substantial rights of the accused were jire.j- 
udlced by the refusai of the court to rsMiuire a more restricted or spécifie 
statement of the particular mode lu which the offense chai'<;ed was conuntt- 
ted. Rev. Stat. § 1025. There is no ground whatever to su])i:)ose that the 
accused was talien by suri)rise in the progress of the trial, or that lie was in 
doubt as to wliat was the précise offense with which he was charged." 
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In Armour Packing Co. v. United States, 209 U. S. 56, oh page 
84, 28 Sup. Ct. 428, on page 436 (52 L. Ed. 681), the court said : 

"In the présent case no objection was made to the Indlctment uutU after 
verdict by motion in arrest of Judgment. 

"Had It been made by demurrer or motion and overruled it would not 
avail the défendant, in error proceedlngs, unless it appeared that the sub- 
stantial rights of the accused were prejudiced by the refusai to reguire a 
more spécifie statement of the pai'ticular mode in which the: offense charged 
was committed. See Rev. Stat U. S. § 125; Connors T. United States, 158 
U. S. 408, 411 [15 Sup. Ot. 951, 39 h. Kd. 1033]." 

[10] The court refused to submit to the jury a régulation of the 
Internai Revenue Department, which, as the défendants claimed, 
gives a person engaged in the oleomargarine business the whole 
of the calendar month in which to make payment. When most 
favorably construed for the défendants, ail that can be claimed for 
this régulation is that it gives to a manufacturer or a whoIesale 
or retail dealer who commences his business on any day of the 
month the whole of that nionth within which to pay the yearl}^ 
license, although we do not say that this would be the right con- 
struction. The tax of 10 cents a pound upon colored oleomar- 
garine is paid by stamps. There is nothing in this régulation to 
indicate that the seller of colored oleomargarine has until the end 
of the month in which to pay this stamp tax on oleomargarine 
which he has already removed or sold. This count in the indict- 
ment is based upon section 17, which does not relate to such license 
taxes. The régulation therefore had nothing to do with the case. 

[11] The défendants' eighth request was in efïect given by the 
court when it said to the jury that section 17 provided that oleo- 
margarine so produced. by coloration, when removed for consump- 
tion or sale, would be subject to the tax of 10 cents a pound. 

We find nothing in the charge to support the claim of the de- 
fendants that the judge gave the jury to understand that, if they 
found that any wrongful and criminal acts were being done when 
the arrests were made, they might infer therefrom that like acts 
had been done before. 

[12, 13] When the ofificers went to the place of business of the 
défendants on October 29, 1910, they had a search warrant. They 
seized various articles which they found upon the premises, ànd 
also some letters and other papers. Two promissory notes signed 
by the défendant May thus found were introduced in évidence to 
show his connection with the business. It is claimed by him that 
his constitutional right to be free from unlawful searches and sei- 
zures was violated, and that he was compelled in this way to give 
évidence against himself. There is nothing in this claim. Adams 
v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575 ; Rip- 
per v. U. S., 178 Fed. 24, 101 C. C. A. 152. The conviction upon 
the first count must be sustained. 

[14] The défendants were tried and convicted upon another 
count. This charges a violation of the same section 17, and the 
same évidence and the same acts were relied upon to convict the 
•défendants on this count as in the first count. This seems to hâve 
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been the view taken by the judge below, for he said at the end of 
his charge : 

"I will simply sây this to the jury, that the matter Is so presented to the 
court that the two counts really coustitute but one offense. ïhat is to say, 
that whatever may be the form of the verdict of the jury the court will im- 
pose but one sentence if the verdict be guilty. But that need not affect your 
délibération as to whether you belleve there is guilt or innocence on each 
of the counts." 

Under thèse circumstances, the conviction under the second 
connt cannot be sustained. 

The judgment of the court below is affirmed upon the first count 
of the indictment, and reversed upon the second. 

SANBORN, Circuit Judge (dissenting). The only charge in the 
first count of the indictment in this case is that at times and at 
a place named the défendants were manufacturing oleomargarine 
and did "deîraud, and attempt to defraud, the United States of 
America of the tax provided by law and required to be paid on 
the oleomargarine produced by them." It contains no averment 
of any of the facts which constitute the fraud, or the attempt to de- 
fraud. 

A bill of particulars does not remedy the defect of an indictment, 
as the majority remark, which fails to set forth the essential élé- 
ments, the material facts that are claimed to constitute the alleged 
offense. United States v. Tubbs (D. C.) 94 Fed. 356, 360; Floren 
V. United States, 186 Fed. 961, 964, 108 C. C. A. 577. 

"It Is an elementary principle of criminal pleading that, where the défini- 
tion of an offense, whether it be at common law or by statute, 'includes gen- 
erlc terms, it Is not sufficient that the indictment shall charge the offense 
in the same generic terms as in the définition, but it must state the species — 
it must descend to particulars.' 1 Arch. Cr. Pr. & PI. 291. The object of the 
indictment is: First, to furnish the accused with such a description of the 
charge against him as wlU enable hlm to make his défense and avail him- 
self of his conviction or acquittai for protection against further prosecution 
for the same cause ; and, second, to inform the court of the facts alleged so 
that it may décide whether they are suflicient in law to support a conviction, 
If one should be had. For this, facts are to be stated, not conclusions of 
law alone. A crime is made up of acts and intent ; and thèse must be set 
forth in the indictment with reasonable particularity of tlme, place and cir- 
cumstances." United States v. Cruikshank, 92 U. S. 542, 558 (23 L. Ed. 588). 

And because fraud and attempt to defraud are generic terms, 
because a fraud, and likewise an attempt to defraud, is a conclusion 
of law made up of acts and intent, and because the facts which 
are claimed to constitute either of them, and not a mère conclusion 
of law, must be set forth in the indictment which charges the of- 
fense with such reasonable particularity as will enable the court to 
décide whether or not they are sufficient in law to support a con- 
viction, as will enable the défendants to know what is charged 
against them and to prépare their défense, and as will protect them 
from another prosecution for the same offense, and the first count 
of this indictment utterly fails, in my opinion, to set forth the facts, 
the essential éléments which constitute either the alleged fraud. 
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or the alleged attempt to defraud, it seems to me that this count 
of the indictment was demurrable and voidable in the face of a 
motion in arrest of judgment. The reasons for this conclusion are 
stated more at length in the dissenting opinion in Fred D. May 
et al. V. United States, which presented a similar question, and I 
refrain from repeating them hère. I think the judgment below 
should be reversed. 



JONES et al. V. MISSOUKl-EDISON ELECTRIC 00. et al. 

(Circuit Court of Appeals, Elghth Circuit. July 22, 1912.) 

No. 3,624. 

Corporations (§ 584*) — Consolidation — BreaCh of Trust by Majority 
stockiioteèrs- — rlgiits or mlnobity to equitable relief. 

The distribution of the stock of an electric company, formed by the 
consolidation of two companies, between the stockholders of the constit- 
uent corupanies, hcid so unjust and unequal as to amount to a breaeh 
of trust and a fraud on the minorlty stockholders of one of the com- 
panies by the niajority stockholders, who were also sole stockholders of 
the other and favored company, and to entitle such minorlty stockhold- 
ers to relief in pquity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2343-2347 ; 
Dec. Dig. § .584.* 

Ulghts of minorlty stockholders as to management of corporate affairs, 
see note to Wheeler v. Abilene Nat. Bank Bldg. Co., 89 G. O. A. 482.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri.' 

Suit in equity by Morgan Joiles and others against the Missourî- 
Edison Electric Company and others. Decree for défendants, and 
complainants appeal. Reversed. . 

Eleneious Smith, D. T. Eomar, and Ford W. Thompson (Robert 
& Robert and W. B. Thompson, on the brief), for appellants. 

R. E, Rombauer and Henry S. Priest (Edgar R. Rombauer, on 
the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District' Judge. This action was brought 
by appellants, as stockholders of the Missouri-Edison Electric 
Company, to hâve set aside and declared illégal a consolidation of 
the Missouri-Edison Electric Company, hereinafter designated 
"Edison Company," with the Union Electric. Light & Power Com-: 
pany, hereinafter designated as "Union Company No. 1," into the 
Union Electric Light & Power' Company, hereinafter , designated 
"Union Company No. 2." A bill was filed, alleging that the con- 
solidation was illégal, and fraudulent for the reasons: (1) That 
it was unauthorized by the statutes; of Missouri ; i (2) that the con- 
solidation was prohibited by the anti-trust laws of that state; (3) 
that the facts under which the consolidation was made show a 

»For otti«r caSas sèè same'topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexoa 
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breach of trust and fraudulent action on the part of the majority 
stockholders. The bill prayed that the consolidation be declared 
illégal and void, and that the property of the Edison Company be 
restored to it, for an. accounting of earnings, or that the value of 
àppellants' stock be ascertained, that the amount when so ascer- 
tained be declared a lien upon ail the fyroperty and assets of the 
Missouri-Edison Company and said Union Company No. 2, and 
payment of the amount be decreed to them. A demurrer was filed 
to the bill, which was sustained. On appeal to this courtthat judg- 
meht was reversed. Jones v. Missouri-Edison Electric Co., 144 
Fed. 765, 75 C. C. A. 631. . ' ' 

A full statement of ail of the facts alleged in the bill is given 
in that case, and it is only necessary for the purposes of this case 
to State that. Union Company No. 1 was formed by a consolidation 
of thé Impérial Electric Light, Heat & Power Company, which 
will be hereinafter designated as "Impérial Company," and the Cit- 
izens' Electric Light & Power Company, hereinafter designated as 
"Citizens" Company." The consolidation between the Impérial 
Company and the Citizens' Company took place in May, 1902. 
The assets of the Citizens'. Company consisted of certain franchisps, 
underground conduits, and a tract of land purchased for a power 
site, which will be hereinafter designated as the "Ashley street 
plant." The Citizens' Company was owned by a syndicate of 20 
gentlemen. The North American Company was a stockholding 
cOmpany, owning the stock of numerous electric light and power, 
plants Over the country, and owned ail of the stock of the Impérial 
Company, Soon after the consolidation of the Impérial Company 
and Citizens' Company into Union Company Np. 1, the rNorth 
American Company and the Citizens' , Syndicate conceived theidea 
of .procuring a majority of the stock of the Missouri-Edison .Com- 
pany and consolidating that eompany with Union Company No. 1. 
Such consolidation was effected by action of the majority of the 
stockholders of the two companies in September, 1903. Appellants 
protested and objected to such consolidation. Being overruled, 
this action was brought; 

After the case was remanded by this court, issues were joined 
and the cause referred to a master, who ,took the évidence and 
made spécifie findings, with the gênerai finding that the consolida- 
tion was fairly entered into and the stockholders of the Missouri- 
Edison Company were given a fair proportion of the stock of Un- 
ion Company No. 2 for their, stock in the Missouri-Edison Com- 
pany. Exceptions to the report of the master wefe overruled, his 
report confirmed, and the bill dismissed, from which this appeal 
has been taken. 

In determining whether appellants are entitled under the facts 
to relief, we lay aside a considération of the question as to whether 
the consolidation was in violationiof the anti-trust laws of the state 
of Missouri, or in violation of the laws of that state relative to the 
consolidation, of two or more corporations, When the case was 
199F.— 5 ; 
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before this court On demurrer to the bill (144 Fed. 765, 75 C. C. 
A. 631), in the opinion then rendered it was said: 

■ "The fraud or breach of trust of one who occupies a fldueiary relation 
while in the exercise of a lawful power is as fatal In eqiilty to the résultant 
act or contract as the absence of the power. The relation of a stockholder 
to hls corporation, to its offlcers and to his co-stockholders is a relation of 
trust and confidence. * * * A comblnation of the holders of a niajorlty 
or of threé-flfths of thé stock of a corporation to elect directors, to dictate 
thelr acts and the acts of the corporation for the purpose of carrylng ont 
a predetermlned plan, places the holders of such stock in the s>hoes of the 
corporation, and constitutes them actual, if not technlcal, trustées for the 
holders of the mlnorlty of the stock. ♦ * * Such a majority of the 
holders of stock owe to the mlnorlty the duty to exercise good falth, care, 
and diligence to màke thé propèrty of the corporation in their charge produee 
the largest possible amount, to protect the interests of the holders of the 
mlnorlty of the stock, and to :secure and deliver to them their just propor- 
tion of the income and of the proceeds of the propèrty. Any sale of the 
corporate propèrty to themselves, any disposition by them of the corporation 
or of its propèrty to deprive the mlnorlty holders of their just share of 
it, or tp get gain for themselves at the expense of the holders of the mlnorlty 
of the stock, becomes a breach of duty and of trust, whjch invokes plenary 
relief from a court of chancery." 

The applicability of the foregoing rule of law to the case in hand 
will be seen by a considération of certain facts disclosed by the 
évidence. 

The Impérial Company was actively engaged in the business of 
manufacturing and vending electricity in 1901, when it was pur- 
chased by the North American Company, subject to an indebted- 
ness of $1,552,000, for the sum of $700,000. The Citizens' Com- 
pany was not an active concern. Its assets consisted of certain un- 
derground conduits, which cost $200,000 a contract right to string 
wires upon the pôles 6î the Kinloch Téléphone Company, and the 
Ashley Street propèrty, purchased at the sum of $100,000, and a con- 
tract with the General Electric Company, which granted to it the 
exclusive right to use the patented electric apparatus within the 
city of St. Louis manufactured by that company. Its capital stock 
of $750,000 was issued as paid-up stock, based upon said contract 
with the General Electric Company. For the purposè of construct- 
ing thë conduit System, the Syndicate entered into a contract with 
otie of its members, who described himself as trustée, whereby it 
agteed to pay him for constructing the conduit system and acquiï- 
ing the pôle rights $l>2fîO,000 par value of stock and $525,000 par 
value of bonds, and the 'stock of the Citizens' Company was in- 
creased to $2,000,000. This contract was really one by the Citizens' 
Syndicate with itself. An issue of $2,000,000 bonds was author- 
i-zed,';and for the purpose of cOnstructing the Ashley street plant 
the Syndicate agreed to purchase $1,100,000 par value bonds of the 
company at 90 cents on the dollar. Thèse bonds were never is- 
stiddy'but the agreement bf the Citizens' Syndicate was used as 
collatéral, upon whioh money was; procured ; theaniotint not be- 
itig disclosed by the évidence. 

Such was the situation when, in May, 1902, the consolidation 
took place between the Impérial Company, owned by the North 
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American Company, and the Citizens' Company, owned by thé Cit- 
izens' Syndicale, which consolidation was on thé basis of the Im- 
périal Company being turnedin subject to its indebtedness of $1,- 
552,000 as equalin value to the propertyrof the Citizens* Company. 
This new Consolidated company. Union Company No. 1, organized 
with a capital of $2,000^000 preferred stock,' $8,000,000 of cdmmon 
stock, and authorized an issue of $10,000,000 of bonds, secured by 
a mortgage or deed of trust of date September 1, 1902. To the 
Citizens' Syndieate was issu ed $1,000,000 par value of the preferred 
and $330,000 of the common stock of the consohdated company, 
and to the North American Company a like amount in lieu offhe 
stock held by the Citizens' Syndieate in the Citizens' Company and 
the stock held by the North American Company in the Impérial 
Company, and it was agreed that the North Arherican Company 
would subscribe for and take $2,000,000 of the authorized issue of 
bonds, and the Citizens' Syndieate would subscribe for: and take 
$2,000,000, s uch bonds to be taken at 97 cents On the dollar, the 
$1,100,000 of bonds which the Citizens' Syndicale had subscribed 
.for and agreed to take to be deducted from the $2,0O0;O00. In this 
manner the indebtedness of the Citizens' Company, resulting from 
the promise, of the Syndicale to subscribe for the $1,100,000 of 
ils bonds, was paid by Union Company No. 1; $2,000,000 of 
the common stock was issued to the Citizens' Syndicale as a 
.bonus for their subscriplion to the $2,000,000 of bonds, and $2,000,- 
000 of common stock was issued to the North American Company 
as a bonus for ils .subscriplion to the $2,000,000 of the bonds; and 
$3,300,000 of the common stock remained in the hands of trustées 
of the new company as treasury stock. 

Immediately after this consolidation steps were taken by the 
North American Company and the Citizens' Syndicale to oblain a 
majority of the stock of the Missouri-Edison Company. This was 
désirable, as the Missouri-Edison Company was in active opération 
in the manufacture and sale of eleclricity, and was Ihe only sub- 
slantial competilor in the city, and by acquirement of it active 
compétition would be Ihrottled. The North American Company 
and the Syndicale Ihereupon agreed thaï ihey would acqùire a 
majority of the stock of the Missouri-Edison Company and con- 
solidale it with Union Company No. 1. They proceeded to do so, 
and early in the year 1903 acquired a majority of the stock and 
agreed upon lerms of consolidation. Being unable to negotiale 
the $10,000,000 of authorized issue of bonds of Union Company No. 
1, except the $4,000,000 subscribed for by the North American 
.Company and the Citizens' Syndicale, unless the mortgage also in- 
cluded the property of the Missouri-Edison Company, and Ihen be- 
ing the owners of a majority of the stock of thaï company, they, 
on June 19, 1903, gave a supplemental mortgage covering the prop- 
erty of the Missouri-Edison Company, to secure the $10,000,000 
issue of bonds. Thaï mortgage recited the contemplated consoli- 
dation of Union Company No, 1 with the Missouri-Edison Com- 
pany. The mortgage of September 1, 1902, provided that, oui of 
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thè îssfle àî $iO,000,000 of bonds, $1,552,000 was to be used in the 
■payment of the indebtedness of the Impérial Company, and $2,- 
448,000 of the bonds were to be used to pay for such betterments, 
construction work, and purchases as Union Company No. 1 should 
make. It was not until after the giving of the supplemental mort- 
gage before mentioned that Union Company No. 1 was enabled to 
negotiate its $10,000,000 of bond issue, except the $4,000,000 above 
stated. Thus it will be seen that the property of the Missouri-Edi- 
son Company was pledged as security June 19, 1903, to secure the 
funds which paid oflf the indebtedness of the Impérial Company, 
which had been assumed by Union Company No. 1, and to secure 
the funds with which the Ashley plant was completed. The Ash- 
ley plant was not completed and a going concern until some time 
during the year 1904. 

Immediately after the giving of the supplemental mortgage, no- 
tice was given of a meeting of the stockholders of Missouri-Edison 
Company, to be held September 9, 1903, for the purpose of perfect- 
ing the consolidation. Appellants applied to the ofificers of the 
Company for information as to the terms of the contemplated con- 
solidation, the information was refused them, and they did not 
know the propbsed terms until the meeting at which the consoli- 
dation took place. The consolidation of Union Company No. 1 
and the Missouri-Edison Company resulted in the formation of Un- 
ion Company No. 2, with a capital stock of $10,000,000 divided into 
100,000 shares of $100 each, and the distribution of its stock by 
the agreement of consolidation was: For the stock of the Edison 
Company, one share of Union Company No. 2 and $5 for every 
two shares of Edison preferred stock and one shâre of Union Com- 
pany No. 2 stock and $5 for every four shares of ■ Edison common 
stock. For the stock of Union Company No. 1, one share of Un- 
ion Company No. 2 for each share of the preferred and one share 
of Union Company No. 2 for every two shares of the common 
stock of Union Company No. 1. The remaining $2,500,000 stock 
of Union Company No. 2 was, by the ternis of the agreement of 
consolidation, to be held'by the North American Company and the 
Mississippi Valley Trust Company as trustées for Union Company 
No. 2; in other words, as treasury stdck. By this consolidâtioii 
agreement the holders of Edison stock coUectively received $1,500,- 
000 in stock of Union Company No. 2 and $75,000 iô cash, and the 
holders of stock of Union Company No. 1 received $4,350,000 of 
the stock of Union Company No. 2. 

The général basis of the consolidation of Union Company No. 1 
and Edison Company was understood by the members of the Cit- 
izens' Syndicate and- the North American Company prior to May 
15, 1903. i©n June 19, 1903, the former directors of the Edison 
Company? resigned and their places were filled by directors selected 
by the North American Company and the Citizens' Syndicate. 

The maste'r found, upon the (juestion as to whether or not the 
défendants^ in the consolidation between Union Company No. 1 
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and Edison Company, were actuated by fraudulent intent and pur- 
pose, as f ollows : 

"The finding on this issue is controlled almost entirely by the findinç as 
to the relative value of the two properties. Tf those values are as alleged 
In the bill, then, in view of the fact tliat the hasls of the consolidation, 
though Isnown as early as June, was suppressed until Septenib^r Ô, 1903, 
there would be sutlleient ground for a tiuding of fraudulent lutent. On the 
other hand, if the relative values coïncide exaetly or approximately with 
the basis of the consolidation, there is no room for sueh a finding." 

The master found that the property of Union Company No. 1, 
aside from the Ashley plant, and the property of the Edison Com- 
pany were equal in value, and this, we think, fully borne out by the 
testimony, as it appears that, for the year ending August 31, 1903, 
the earnings of the Edison Company were $794,842.91, the cost of 
opération $393,394.42, or 49'/2 per cent, of the gross earnings ; that 
the income of Union Company No. 1 was $562,265.29, operating 
expenses $278,359, or 49'/^ per cent, of the gross rece'ipts. Thèse 
figures, the master found, represented the relative efïiciency of the 
two properties. Union Company No. 1 and the Edison Company 
were, as we hâve seen, going concerns, and hence each had a poten- 
tial value. The value of the Ashley street plant was practically ail 
prospective. As a single unit it had no franchise, no good will, 
no customers. It had been contemplated to erect the Ashley street 
plant with a capacity of 12,000 kilowatts. Some work had been 
donc upon the Ashley street plant, but the inability of Union Com- 
pany No. 1 to negotiate its bonds, before giving the supplemental 
mortgage in June upon the Edison property, rendered it impossible 
for it to complète the construction of the plant until after the Edison 
property was pledged for that purpose. The plan for the Ashley 
street plant was changed and enlarged to one of 36,000 kilowatts. 

The master, in his findings, we think, fell into an error in treating 
the Ashley street plant as having a large potential value, based upon 
the possibilities which would resuit upon its completion and op- 
ération, and giving ail of this benefit to Union Company No. 1. 
He entirely ignores the fact that the construction of the Ashley 
street plant, with ail its future possibilities, was only made possible 
by pledging the property of the Edison Company, and hence the 
Edison Company was entitled to an equal share of a large part of 
the value of the Ashley street plant. Had the same amount of 
money, derived from a mortgage of the properties of both the Un- 
ion Company and the Edison Company, been applied to enlarging 
or constructing a new plant for the Edison Company, it is very évi- 
dent that the parties would not hâve thought for a moment of cred- 
iting the entire value, actual and potential, of such structure, wholly 
to the Edison Company. To crédit Union Company No. 1 with a 
value based upon the future possibilities of the Ashley street plant 
was both fallacious and inéquitable. 

The value of the tangible property of the Edison Company was 
fîxed by an appraisement ; that of Union Company No. 1 was sim- 
ply assumed. The master found difïîculty in making, from the evi- 
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dencèjian'accurate valuation df the properties. By a cane fui- liead- 
ing of the testimony, we appreciate the difficulty in that respect. 
But the défendants, upon acquiring the Edison property in. the- con- 
solidation, opened books as of January 1, 1904, less than four months 
after the'consolid^tiôtly'and fixed the respective values of thepropér- 
tiÇ'à, ,'Thià'''v'?ilùation,mâde by the defenda:nts upon theîr ijoôks]' vyas 
â: represeiiltfitiqn by them of the respective values of thç ^property, 
and they eannot complain of its ibinding effect, in the a<bsenGe of 
ijiore definite and spécifie évidence pf values. The values^ so 
ètated by, «Refendants wei-e as îqIIows': The tangible assets of 
the Edison' Cdfflpany,',$2,905,l42:97; the intangible âSsets, ftàti- 
chises.and good will,'|3;005,168.20; or a total of $5,91C);311.17. 
The tangible 'a,ssets of'Ûtiibn Corrijiany No. 1, includiilg thé' Âsh- 
lèy ' Street* plant, '$3,4$6,442.04 ; the' intangible assets, franchises, 
an4 goodwill $4,495,935.02, Of thèse intangible assets ôï'tJnion 
Cbttijpàhy • No.' 1, $2,075,000 was credited to the 'Ashlèy' street 
plàht, thus ■ .fiiing the relative value of the two plants,\ with 
àll the estirhat'ed assets, both tangible and intangible, of the Ashley 
Street plant credited to Union Company No. 1, as 57 per cent, to 
Unipà Company No. 1 and 43 per cent, to the Edisbri Côrnpany. 
At thé date jpf the consolidation the bonded indebtedness of the Mis- 
souri-Edison Company wâs $4,000,000, and that of Union Company 
No. 1 $4,000,000; thé latter being the $4,000,000 bonds taken by 
the North American Company and the Citizens' Syndicate. The dis- 
tribution, as actualiy made, was, as the master linds, substantially 
at the ratio of three to oné. We eannot resist the conclusioh that, 
in the distribution of the stock of Union Company No. 2 among 
the stockbolders of Union Company No. 1 and the Edison Com- 
pany, such distribution was so grossly unjust, and, considering the 
fact that the holders of thé majority of the stock ôf the Edison Com- 
pany were the sole stôckholders of Union Company No. 1, that 
they fixed and determined the basis of distribution, and were the 
benefîciaries of the inequality, that their action in that regard was 
à breach bf their trust and a fraud upon the minority stôckholders 
of the Edisori Company. Thèse views require that the decree be 
reversed. 

The decree is accordingly reversed, and the case is remanded to 
the court below, with instructions to ascertain the valtie of the prop- 
erty of Union Company No. 2 immediately after its consolidation, 
to assign 43 per cent, of that value to the Edison Company, to find 
the value ôf .the stock of the appellants on that basis, and to enter a 
decree to rehabilitate the Edison Company, or that the appellants 
hâve a lien upon the property of Union Company No. 2 for the 
value of their stock and interest thereon from the date of the con- 
soUdation, and the costs of this suit, and that that lien be foreclosed, 
or for such bther permissible relief in equity as to the court below 
shall seem meet and effective to satisfy the claim of the appellants, 
unless within a short dày, nàmed by the court, the défendants shall 
pay to the appellants the said value of their stock, and interest 
thereon frohi the date bf thé consolidation, and the costs of this suit. 
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E. H. EOLLINS & SONS v. BOARD OF CXHrRS OF GRAND COUNTÎ. 

(Circuit Court of Appeals, Elghth Circuit August 2, 1912.) 

No. 3,459. 

1. IdMITATtON OF ACTIONS (§ 48*) — COXTNTT WABBANTS ACCRXJAL OF RiGHT. 

Limitation does not begin to run against a suit to enforce payment of 
county warrants, which, under the statute, are payable in the order of 
thelr registration, subjeet to a provision that sucb warrants shall be re- 
celvable for taxes, untll there Is sufflcient money in the treasury appli- 
cable tliereto to pay such warrant 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. {| 
259-265, 351 ; Dec. Dig. § 48.»] 

2. CoujJTiEs (§ 170*) — Waeeants — Suit tg Bnfoece Payment — Payment. 

A statutory provision which is In force at the time county warrants 
are Issned, that they shall be pald in the order of thelr présentation and 
registration, créâtes a contraet for precedence with a warrant holder 
which caunpt be impaired by subséquent législation providing that only 
a certain part of the tax collected each year for current expenses shall 
be applied to the payment of outstanding warrants; and a warrant 
holder may maintain a suit in equity to enjoln the county from refusing 
to apply the taxes in accordance with the contraet 

[Ed. Note.— For other cases, see Counties, Cent Dig. §§ 256-259; Dec. 
Dig. § 170.*] 

3. WoEDS AND Phrases — "But." 

ïhe Word "but" is defined as "except"; "on the contrary"; "yet" or 
"still," as a word of limitation (citing Words and Phrases, vol. 1, p. 926). 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by E. H. Rollins & Sons, a corporation, against 
the Board of Commissioners of Grand County, Colo. Decree for 
défendant, and complainant appeals. Reversed. 

Horace N. Hawkins and Stephen W. Ryan, for appellant. 
Jesse R. Allphin (Benjamin C. Milliard, on the brief), for appel- 
lee. 

Before ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict Judge. 

SMITH, Circuit Judge. The complainant, a citizen of Maine, 
filed its bill against the défendant, a municipal corporation in the 
State of Colorado, alleging that it was the owner and holder of 
62 county warrants of Grand county, issued at varions dates from 
October 3, 1882, to January 8, 1890, amounting, without interest, 
to $2,007.13; that each of said warrants was presented for payment 
to the county treasurer of said county, not paid for want of funds, 
and duly registered. The bill further charges that none of said 
warrants hâve ever been paid, and allèges that at the time of the 
issuance thereof, and each of them, the respondent was required 
to levy upon the taxable property of the county a sum not in ex- 
cess of 10 mills of the total value thereof with which to produce 
a fund to redeem the said warrants; that said tax was regularly 

*For btbe'" cassa see same topic £ i kumbeb In Dec. & Am. iDiga. 1907 to date, & Rep'r ludexes 
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levîed down to 1890, but that for the years 1891 to 1894, inclusive, 
but 3 mills was applied to the rédemption of the outstanding war- 
rants of the class and character of the complainant's, and that com- 
mencing with the year 1895, and ever since that time, the défend- 
ants levied a tax of 5 mills on each and every dollar of valuation; 
that the county has received county warrants, without référence to 
the date of their registration, in pâyment of taxes ; that the amount 
collectiçd since the year 1891 by the 3 and 5 mil! levies has been 
scarcely&ufficient to.pay the interest upon the warrant debt of the 
respondent; that the complainant is not entitled to exécution 
âgairist the respondent, and a mère judgment would therefore be 
unavailing, and complainant prays: 

(a) That a' judgment may be rendered herein for the face of 
your oratof's warrants. and the accrued interest thereon up toand 
including the date of the rendition of said judgment. 

(b) That a master in chancery be appointed to take an account 
of the warrants outstanding of the respondent county, together with 
the date of the regigtfation of.the same, to the end that it may be 
determined what amount of warrants hâve been received in pây- 
ment of- taxes, or otherwise, without regard to the order of their 
registration, thereby impairing the obligation of the warrants of 
your orator. - 

(ç) Thaf-'said master inay report to your. honors at what time 
and whert your orator's warrants would hâve been paid in due 
course 'but for the unlawful diversion of said funds by the rédemp- 
tion of warrants received in payment for taxes. 

(d)^ That the said rnaster report to your honors' what fund would 
hâve bcien; produced by the proper levy of taxes to pay the war- 
rants of your oratOF, and others similarly situated since the year 
1890, if, sijjÇh proper levies had been made, and that, in that con- 
nection, ne inform your honors by bis report what levy would be 
necessary to produce' a fund upon the présent valuation which 
would be .équivalent tp the fund which would hâve been produced 
upon thé former valuation, had such levies been duly and in due 
time made and collected. 

(e) That a writ of injunction be issued against the respondent 
to restraih it froni the further diversion of funds until the judg- 
ment herein to be rendered shall hâve been fully paid in accordance 
with the date of the registration of the warrants upon which said 
judgment is to be founded. 

(f) That a writ of irtjunctiort'baving the force and effect of a 
writ of mandamus may be issited out ôf this honorable court, com- 
mariding' the respondent 'to make suçh proper levies upon the prés- 
ent aésesSèd valuation of Grand county as will restore your orator 
and ail others similarly situated to the position that they would 
hâve ^been in, as nearly as may be, but for the wrongs and griev- 
ancés'hérèiti complained of. 

(g) Thatj'from time to time, sUch other and further orders, gên- 
erai and spécifie, may be made by your honors as will effectuate 
the object and purposes for :which this suit is brought, and that 
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your orator may hâve such writs, processes, and other aids of the 
court as may, from time to time, he found necessary to accomplish 
that purpose. 

(h) For the costs of this suit. 

(i) And for ail such other, further, and çjeneral relief as to a 
court of equity may seem meet in the premises. 

To this bill the respondent fîled a demurrer, as foUows: 

"IV. That it appears by said bill of complaint, and from the allégations 
t^erein, that the right of action, if any, set up in said bill did noti accrue, if 
ït accrued at ail, to said complaiiiant within three years before the brlnging 
of this suit, and that complainant's rlgbt to bring and maintain said action 
was, long prier to the brlnging of said suit, barred by the provisions of sec- 
tion 4066 of the Eevised Statutes of 1908 of the state of Colorado ; the same 
being section 2168 of the Revised Statutes of 1883, and section 1676 of the 
General Laws of 1877, of the state of Colorado. 

"V. That it appears by the said bill, and from the allégations therein, that 
the right of action, if any, set up in said bill did not accrue, if it accrued at 
ail, to the said complaluaut withiu six years before the bringiug of this suit, 
and complainant's right to briug and maintain said action was, long prier to 
the Ijriuging of said suit, barred by the provision of section 4061 ot the 1908 
Revised Statutes of tlie state of Colorado ; the same being section 2163 of the 
Kevised Statutes of 1883, and section 1671 of the General Laws of 1877, of 
the state of Colorado. 

"VI. That it appears by said bill of complaint and the allégations therein 
that the complainant and its assignors had fuU Knowledge of the matters 
and facts eomplained of and set up in said bill, to wit, that the proper offi- 
cers of said Grand county, Colorado, had committed the wrongs and injuries 
eomplained of, and had falled and refused, and were intendiiig to continue 
such failure and refusai, to do the matters and tbiiigs now songbr to be en- 
Joined upon them by complainant for more than 18 years, and that it does 
appear from the facts stated in said bill of complaint that complainant and 
its assignors did not diligently avail themselves of ail, or any, of their légal 
remédies provided by law in such case ; and it does appear from the facts 
stated in said blU of complaint that complainant and its assignors by their 
lâches, had lost their right to such remédies long prier to the institution of 
this suit, and that the facts stated in said bill of complaint are not sufficient, 
in equity, to relieve said complainant and its assignors from their lâches, and 
that, according to the rules and practices of courts of equity, it would now 
be inéquitable and against good conscience to grant the complainant the re- 
lief prayed for in said bill of complaint, or any relief whate^er. 

"VII. The respondent further demurs specially to those parts and portions 
of said bill complaining of the failure to coUect taxes in cash, and the diver- 
sion and misapplication of the funds and moneys of said respondent county, 
during each and ail the years from 1882 to 1890, inclusive, for that it ap- 
pears from the allégations in said bill that during each and ail of said years 
said complainant and its assignors had a plain, adéquate, and complète rem- 
edy at law by writ of maudamus to compel the treasurer and other proper 
offlœrs of said Grand county to coUect the taxes during each and ail of said 
years in cash, and to apiily the same to the payment of the indebtedness of 
said respondent county in the manner required by law, as alleged in the bill ; 
and that said complainant and its assignors, with full knowledge of the di- 
version and misapplication of said funds and moneys, did not at any time 
during ail sr-h years 1882 to 1800, inclusive, or at any time, diligently, or 
at ail, avail themselves of said légal remedy by writ of mandauius, or other- 
wise, to compel said treasurer and other officers of said respondent county to 
diseharge their légal duties in the premises ; and that, according to the rules 
and practices of courts of equity, it would now be inéquitable and against 
good conscience to grant complainant the relief prayed for in the bill of com- 
plaint — that is, to levy and collect additional taxes for the years 1SS2 to 1890, 
inclusive— or, to grant complainant any relief whatever on account of said 
diversion and misapplication of said funds and moneys during said years. 
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"VIII. Respondent demurs speclally to those parts and portions of sald 
biU of complaint complaining of the failure and neglect of the proper offlcers 
of sald respondent county to levy and collect certain taxes for the year 1891, 
and hltherto, as alleged In sald bill of complaint, for tliat It appears from 
the allégations In sald blll that durlng each and ail of sald years sald com- 
plainant and Its assignors had a plain, adéquate, and complète remedy at law 
by wrlt of mandamus to compel and requlre sald offlcers to levy and collect 
sald taxes durlng each and ail of sald years, and to apply the same to the 
payment of the indebtedness of sald Grand county, ail as requlred by law, 
as allegçd in sald blll of complaint, and that wlth fuU knowledge of the fact 
that sald offlcers In sald year (1891) had falled and refused to levy sald tax- 
es, and then and there Intended to continue such failure and refusai, and dld 
so continue to fall to make sald levles durlng each and ail of sald years sub- 
séquent to the year 1891 ; and that sald complalnant and Its assignors dld 
not at any tlme durlng the sald year 1891, nor durlng any of sald years sub- 
séquent thereto, or at any tiuie, avall themselves of sald légal remedy by writ 
of mandamus, or othervpise, compel sald offlcers of sald respondent county to 
dlechàrge thelr duties in the premlses, and to make sald levles ; and that, 
accordîtog to the rules and practices of courts of equity, It would now be In- 
équitable and agalnst good conscience to grant the relief prayed for In the 
blU, requlrlng sald addltional levy of taxes for sald year 1891 and hltherto, 
or to grant complalnant any relief whatever. 

"IX. Respondent further demurs to sald MU of complaint, for that it ap- 
pears in the allégations, matters, and facts stated In sald blll that sald com- 
plalnant bas had, durlng ail the years from the year 1882 and hltherto, a 
plain, adéquate, and complète remedy at lav? by writ of mandamus to compel 
and requlre the proper offlcers of sald Grand county to levy and collect ail 
lawful taxes and apply the same, when coUected, to the payment of the in- 
debtedness of sald Grand county, ail as is requlred by the laws and statutes 
of the State of Colorado. 

"X. Respondent demurs speclally to those parts and portions of said blll 
charging and complaining that respondent bas, since the year 1890, appUed 
to the payment of sald prlor outstandlng and unpald warrants only the rev- 
enue derlved from the spécial 3-mill levy for the years 1891, 1892, 1893, and 

1894, and only the revenue derlved from sald spécial 5-nnll levy for tbe year 

1895, and subséquent years, for that it does not appear that the respondent, 
through Its proper offlcers, dld not, for each and ail of sald years, to wlt, for 
the year 1891 and hltherto, In addition to sald spécial levles, collect annually 
10 mllls or more for each and every dollar of taxable property of sald re- 
spondent county for ordinary county revenue, as provided and authorlzed by 
the statutes of the state of Colorado referred to in said blll of complaint, and 
it clearly appearlng from the allégations, matters, and facts set forth in sald 
bill of complaint that ail such revenues levled and coUected for ordinary 
coulity revenue for each and ail of said years mlght hâve been applied to the 
payment of said prlor outstandlng and unpald warrants owned by complaln- 
ant and its assignors, and ail others slmilarly situated, and that the applica- 
tion of such revenue to the payment of sald warrants could hâve been com- 
pelled and coerced by a wrlt of mandamus agalnst the proper offlcers of said 
respondent county; and the allégations of sald blll whoUy fall to show that 
complalnant and its assignors, or any other person slmilarly situated, durlng 
any of sald years, or at any tlme, sought by writ of mandamus, or otherwlse, 
to compel or coerce sald offlcers of sald respondent county to apply sald rev- 
enue to the payment of sald warrants. 

"XI. The respondent further demurs to sald blll, for that It appears from 
the allégations, matters, and facts stnted In said bill of complaint that prlor 
to the year 1891 said respondent county had become Indebted in a very large 
amount, evldenced by its then outstandlng and unpald county orders or war- 
rants, and that in sald year 1891 [Laws 1891, p. 112, § 4] the Législature of 
the state of Colorado duly enacted a statute requlrlng the respondent county 
to levy a spécial tax of 3 mllls on each and every dollar of the taxable prop- 
erty of sald county, to be excluslvely applied to the payment of said prlor 
outstanding and unpald warrants, and that thereafter, in the year 1893 
[Laws 1893, p. 100], said Législature of the state of Colorado amended sald 
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prlor statute by further enactment that there should be thereafter levied 
each year 5 mills on each and every dollar of the taxable property of said 
respondent county, to be excluslvely applied to tbe payment of said prior 
outstanding and unpaid warrants, and that the respondent lias faithfuHy 
complied wlth each and ail of said statiites, and bas made said levies during 
each and, ail of said years, and applied the moneys derived therefrom to the 
payment of said warrants in the order of their registration, ail as alleged in 
the bill of coniplaint. It also clearly appears froni said bill that said com- 
plainant and its asslgnors, and ail others slmilarly situated, ever since the 
year 1891, acquiesced in said niethod and manuer of payment of said war- 
rants, as authorized and directed by the I-egislature of the state of Colorado 
by said statntes of 1891 and 1893, and that complainant and its asslgnors, 
and ail others slmilarly situated, hâve, sliice the year 1891, recclved and ac- 
tepted payment of said warrants, in the order of thelr registration, from the 
moneys and funds derived from the taxes coUected by respondent under and 
by virtue of said levies of 3 and 5 mlUs annually, ail as alleged in said bill 
of complalnt since the year 1801, and that the complainant and ail others 
similarly situated are estopped from now claiming that the Législature of the 
State of Colorado was without power or authority to enact said statutes of 
1891 and 1893 provldlng for the payment of said warrants by said spécial 
levies of taxes, as directed by said statutes, and as alleged In the bill of 
complalnt. 

"XII. And respondent further demurs to said bill of complalnt, for that It 
clearly appears from the allégations of said bill that, had said complainant 
and Its asslgnors used due diligence by availing themselves of their légal 
remédies, said warrants wouM long since hâve been paid, and that said com- 
plainant and its asslgnors hâve, by thelr lâches, long since lost ail légal or 
équitable right to coerce and command the respondent county to make addl- 
tlonal levies of taxes on the présent assessed valuatlon of the respondent 
county, for the purpose of supplying or producing a fund équivalent to the 
fund which would hâve been prodiiced upon former valuatlon for prior years, 
had proper levies on such former valuations of said prlor years been duly 
made and collected as prayed for in the bill of complalnt. 

"XIII. Respondent further demurs to said bill of complaint, for that said 
MU of complalnt does not state any matters entltling complainant to the re- 
lief prayed for therein ; nor are the facts therein stated sufficient to entitle 
the complainant to any relief In equlty against the respondent" 

The demurrer was sustained, and, the complainant electing to 
stand on its bill, the same was dismissed, and it appeals. 

In the view taken in this case, it will only be necessary to con- 
sider at length one question, and that arises under paragraph (e) 
of the complainant's prayer: 

"That a writ of injunctlon be issued against the respondent to restrain it 
from the further diversion of funds until the judgment herein to be rendered 
shall hâve been fuUy paid In accordance wlth the date of the vegistration of 
the warrants upon which such judgment is to be founded." 

When thèse warrants were issued, the laws of Colorado con- 
tained the following : 

"Colorado General Laws of 1877, 
"Act relating to county govemment. 

"Sec. 533 [p. 2441. County orders, properly attested, shall be entitled to 
a préférence as to payment according to the order of time in which they may 
be presented to the county treasurer ; but where two or more orders are pre- 
sented at the same tlme, precedence shall be given to the order of the oldest 
date, but every county treasurer shall receive in payment of county taxes, 
county orders issued in said county, whicb may be presented in payment for 
such county taxes." 
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"Sec. 540 [p. ■2461. Every. fund in the hands of the county treasurer 
for dlsbursement shall be paid out In the order In which the orders drawn 
thereon, and payable out of the same, shall be preseuted for paymeut." 

"Sec. 2245 [p. 742]. ïhere shall be levled and assessed upon taxable, 
real and Personal property within this state in each year the foUowlng taxes: 
For ordinary cotinty revenue, including the support of the poor, not more 
than ten mills on the dollar." 

[1] No claim is made that complainant's warrants are them- 
selves barred by the statute of limitations, thougli the claim is made 
that much of the relief sought is so barred. As, under the law, 
the warrants were payable in the order of their registration, sub- 
ject to the provision as to the receipt of warrants for taxes, and 
under the allégations there has been no time when the money in 
the treasury was sufficient to pay them and prior orders, the stat- 
ute of limitations has not yet commenced to run against them. 

[2] In 1885 the Législature of Colorado made county taxes pay- 
able in cash. As it will hereafter appear, the Suprême Court of 
that State declared this enactment unconstitutional, in so far as 
it denied the privilège of using warrants issued prior to its enact- 
ment for that purpose. 

In 1891 the Législature passed the following law: 

"Colorado Session I.aws of 1891 (pp. 111, 112). 

"An act to require the afCairs of the counties of this state to be conducted 
from the revenues derived from taxation, and to présent the expansés of 
any county from exceedlng its revenues. 

"Section 1. The fiscal year of each county in the state of Colorado shall 
commence on the flrst day of Januàry in each year. ïhe board of county 
commissioners of each county in this state shall, within the last quarter of 
each fiscal year, and at the same time that the annual levy of taxes is made, 
pass a resolution to be termed the annual appropriation resolution for the 
next fiscal year, in which said board shall appropriate suçh sum, or sums, of 
money as niay be deemed necessary to defray ail necessary expeuses and lia- 
bllities of such county for the next fiscal year, and in such résolution shall 
epecify the objects and purposes for which such appropriations are made, 
and the amount appropriated for each object or purpose. No further appro- 
priation shall be made at any other time within such fiscal year, nor shall the 
total àmount appropriated exceed the probable amount of revenue that will 
be collected during the fiscal year." 

"Sec. 4. The board of county commissioners of each county in the .«state of 
Colorado shall levy and assess upon the taxable real and Personal property 
within their county, in each. year,. the following taxes: For ordinary county 
revenue such rate as will be sufficient to defray the ordinary county expens- 
es; for the purpose of paying dutstanding warrants and other floating in- 
debtedness, not more than three mills Ou thè dollar. 

"Sec. 5. It shall be the duty of the county treasurer to apportion and keep 
ail taxes collected by him in the several f unds for which the taxes were 
levied, as above provided, and it shall not be lawful to use the moneys be- 
longing to any fund, for the purpose of paying warrants drawn, or which 
properly should hâve been drawn upon sonie other fund. * « • 

"(Approved April 1, 1891.)" 

And in 1893 the Législature enacted the following: 
"Colorado Session Laws of 1893. 

"Section 1 [p. 100]. It shall be the duty of the board of county commis- 
sioners of any county of this state which has, or shall hâve, any unliquidated 
and unpaid county warrants or orders, drawn on any fund, for the payments 
of which there are no funds in the county treasury of such couuty, and to 
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pay which the incoming taxes already leviéd are Insufflclent, at the same 
time other coiinty taxes are aonually levied for the current year, In addition 
to the other taxes provlded by law, to levy a sufficient tax, not exceedlng 
five niills on the dollar of assessed property, as shown by the assessment roll 
of such county of the current year, for the purpose of creatlng a 'Spécial 
Fund' for the liquidation, payment and rédemption of ail such unllquidated 
and unpaid warrants or orders. A like levy shall be so made at such time, 
annually, until ail of such unllquidated and unpaid warrants or orders shall 
be fuUy liquidated, paid and redeemed, principal and interest, as provided in 
this act 

"Sec. 2 [p. 101]. After the levy of such spécial tax ail such warrants or 
orders of such county issued prier to such levy, unllquidated and unpaid, for 
the payment of which no funds are at hand in the county treasury, and no 
effective provision made for their payment ont of other taxes already levied, 
shall be paid exclusively from the fund hereby created and appropriated, 
which shall be known and carried on the books of the county treasurer as 

'The Rédemption Fund for Fund Warrants,' naming the fund on which 

the warrants liquidated and redeemed were originally drawn, aud such 'Ré- 
demption Fund' shall be used exclusively for such liquidation and rédemp- 
tion, and for no other purpose whatever." 

The county, under ail thèse laws, lias authority to levy up to 10 
mills on the dollar for ordinary county revenue. There is there- 
fore no necessity to consider what would be the situation if it did 
not hâve the power to levy 10 mills for that purpose. The ques- 
tion at.once arises, as when the plaintiff's warrants were issued the 
county was expressly empowered to levy, not to exceed 10 mills, 
for ordinary expenses, and it issued thèse warrants under the law 
which provided that they should be paid in the order of registra- 
tion, could the Législature simply provide that only 3 or 5 mills 
should be applied on the old warrants, and not 10, as provided by 
the law under which they were issued? 

In Stryker v. Board of Commissioners of Grand Countv, 17 Fed. 
567, 578, 23 C. C. A. 286, 296, it was said : 

"It may be conceded that because the petitioner's warrants, now merged 
In a judgment, were issued and registered prier to the repeal of said section, 
such repeal could not operate to deprive him of the remedy for their collec- 
tion which was provided thereby, unless the repealing act provided an equally 
efficacious temedy." 

The Suprême Court of Colorado, in People v. Hall, 8 Colo. 485, 
9 Pac. 34, expressly held that, where the gênerai law of the state 
in force at the time of the issuance of a warrant provided it should 
be receivable for taxes, a subséquent repeal of such law was in con- 
flict with section 10 of article 1 of the fédéral Constitution: 

"No State » * * shall pass any * • » law impairiug the obligation 
of contracts" — 

and a similar provision of the state Constitution of Colorado. This 
was followéd in People v. Austîn, 11 Colo. 134, 17 Pac. 485. 

It will be borne in mind that section 533 of the Colorado General 
Laws of 1877 provided that : 

"County orders, properly attested, shall be entltled to a préférence as to 
payment according, to the order of time in which they may be presented to 
the county treasurer * • « but every county treasurer shall receive in 
payment of county taxes, county orders Issued in said county, which may be 
presented ih payment for such county taxe.s." 
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[3] The word "but" is defined in volume 1, Words and Phrases, 
page 926, as "except"; "on the contrary"; "yet" or "still," as a 
Word of limitation. 

How absurd it would be to assume the statute in gênerai was 
not a part of the warrants issued while it was in force, but a mère 
exception, or words of limitation became incorporated in every 
such warrant. 

While the statutes under considération are Colorado laws, they 
did not originate there. As early as March 27, 1850 (St. 1850, c. 
42), the California Législature passed a law providing for the pay- 
ment of warrants in the order of registration. In lowa the provi- 
sion that county warrants should be received for county taxes ap- 
pears in section 489 of the Code of 1851; and the provision for 
stamping warrants, not paid for want of funds, appears in section 
153 of the Code of 1851. In that state the provision for payment 
by counties in the order of registration was not enacted until April 
7, 1886, in chapter 84 of the Acts of the Twenty-First General As- 
sembly; and this provision was extended to cities by section 2 of 
chapter 3 of the Acts of the Twenty-Second General Assembly, 
passed in 1888. The same General Assembly passed a law provid- 
ing for an annual appropriation ordinance, intended to put cities 
on a cash basis. At that time the city of Council Blufïs had out- 
standing many thousands of dollars of city warrants, the overlap 
of former years ; and to pay the expenses of the city from the taxes 
of that year would of necessity indefinitely defer the payment of 
this outstanding indebtedness. Council Bluffs was organized as a 
city of the first class in March, 1882, and at the solicitation of the 
city there was added to this statute a provision that it should not 
applyfo cities of the first class organized since 1881. In 1897, in 
a gênerai revision of the statutes of the state, this exception of 
Council Blufïs was omitted from this statute. Subdivision 16, § 
668i Gode of 1897. The city clerk brought suit to compel the pay- 
ment ol his warrant when there were outstanding some $140,000 
of -w^àrrahts issued since 1888, but prior to the adoption of the Re- 
vision. The Suprême Court said, in Phillips v. Reed, 109 lowa, 
188, 80, N. W. 347, that: 

"The effect of the requlrement that warrants shall be paid In the order of 
their présentation is to create a contract for precedence with the warrant 
holders, which could not be impaired by subséquent législation." 

It cites as sustaining this People v. May (Hall) 8 Colo. 485, 9 
Pac. 34; People v. Austin, 11 Colo. 134, 17 Pac. 485; Taylor v. 
Brooks, 5 Cal. 332; Western Savings Fund Society v. Philadel- 
phia, 31 Pa. 175, 72 Am. Dec. 730.^ 

In Washington the city ordinande of Tacoma provided for pay- 
ment of warrants in the order of their number and date, and sub- 
sequently it was sought, without reducing taxation, to divert the 
proceeds thereof to other funds than the gênerai fund on which 
a warrant was drawn, and it was held to impair the obligation of 
the contract with the warrant holder. Eidemiller v. City of Ta- 
coma, 14 Wash. 376, 44 Pac. 877. See, also, authorities cited in 
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36 Am. Dig., Municipal Corporations, 1890; 14 Decennial Dig., 
Municipal Corporations, 904 (2) ; 28 Gyc. 1572. 

"It is within the power of the Législature to prescribe the order of pay- 
ment of warrants, e. g., that they be paid in the order of issiiance or the 
order of présentation and reglstration ; and a statutory provision whlch is 
In force at the time when warrants are issued, that they shall be pald in a 
prescribed manner — e. g., the order of présentation and registration — créâtes 
a contract for precedence witli the warrant holder which cannot be Impaired 
by subséquent législation." Dillon on Municipal Corporations (5th Ed.) § 859. 

It is settled by authority that where the law, at the time of the 
issuance of a warrant, provides for its payment in the order of its 
présentation this becomes a part of the contract, and cannot be 
altered or changed, at least without an equally safe, certain, and 
speedy provision for payment. Such a proposition would not seem 
to require authorities to sustain it. Usually warrants purport to 
be for immédiate payment, but where the coùnty or city is in an 
embarrassed condition such payment cannot be made; and when 
the Législature provides they shall be paid in the order of the 
présentation and registration this is équivalent to inserting in each 
warrant, "Payable at any time when the cash in the fund is suffi- 
cient to pay this and ail previously prfesented and registered war- 
rants," and in law fixes the date of payment. When, therefore, the 
Législature sees fit, definitely or indefinitely, to change the date 
of maturity, it impairs the obligation of the contract, and that it 
cannot do consistently with the provision of the Constitution of the 
United States. If ever since 1891, a period of more than 20 years, 
the respondent has refused to apply 10 mills annually to the pay- 
ment of the warrants, but has paid 3 or 5 mills, it is clearly the 
right of the complainant to hâve it enjoined from such conduct in 
the future; and such injunction would be équitable relief to which 
ît would be entitled in this action. 

Much of the rest of the relief sought cannot be granted. The 
law provided for the receipt of warrants in payment of taxes at 
the time thèse warrants were issued, and did not provide that, 
when thus used, they must be used in the order of their registra- 
tion. The Suprême Court of Colorado has declared that it is un- 
constitutional to deprive outstanding warrants of this privilège ex- 
isting at the time of their issuance. No relief can therefore be 
granted to the complainant on account of such receipt. 

There is no allégation in the bill that 10 mills hâve not been an- 
nually levied, collected, and disbursed for ordinary county expens- 
es. There is therefore nothing to sustain the plea for an account- 
ing upon that subject; nor are there any allégations in the bill to 
warrant an injunction in the nature of a writ of mandamus as pray- 
ed. Stryker v. Board of Commissioners, 77 Fed. 567, 23 C. C. A. 
286. 

For the reasons indicated, the decree is reversed, and the case 
is remanded, with directions for further proceedings in accordance 
with the views expressed in this opinion. 
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ELLIS T. RAFFERTY. 

(Circuit Court of Appeals, Third Circuit. September 25, 1912.) 

No. 1,615. 

Bankruptct (§ 318*) — Claisis — Puechase or Bankrupt's Pkopebtt — Taxes 
AND Watek Rents — Leasbs. 

A bankrupt had a long lease of the business premises occupied by it, 
which provided tbat the landlord might terminate It in case of the ten- 
ants bankruptcy, and also required that the tenant pay clty and county 
taxes and vvater rents as "addltlonal rent." Certain prospective pur- 
chasers, in order to Induce a receiver to sell the bankrupt's good wiU 
aM stock In trade, entered into a eomblnation to purchase the same, 
and f alsely Informed the receiver that the landlord had grantod a new 
iease. The bld for the property provided that, in case of sale, the estate 
should be released from the payment of the "rent" on and after the date 
'the sale was conSummated. The bid having been accepted, the actual 
purchaser took possession, and later vras compelled to accept a new lease 
■ from the landlord on terms less favorable than the old one, and. In or- 
der to obtain the same, was required to pay the accrued taxes and water 
rents which accrued after the sale; the landlord agreeing that he wovild 
claim reinibursement therefor for the purchaser's beneflt from the bank- 
rupt's estate. Held that, under the purchaser's bid, the estate was not 
llabie to reimburse hlm for the taxes and water rents so paid, and that 
the landlord was therefore not entitled to the allowance of such claim. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. § SlS.i-] 

Appeal from the District Court of tlie United States for the 
Western District of Pennsylvania. 

Claim of Gilbert T. Raiïerty for taxes and water rents, presented 
in the interest of M. L. Roth, purchaser of the bankrupt's prop- 
erty, to which A. C. Ellis, trustée of the Boyd Clothing & Suit 
Company, filed objections. From a decree overruling the referee's 
fînding disallowing the claim, and allowing the same, the trustée 
appeals. Reversed and remanded, with instructions. 

Charles H. Sachs, of Pittsburgh, Pa., for appellant. 
Joseph Stadtfeld, of Pittsburgh, Pa., for appellee. 

Before GRAY, Circuit Judge, and McPHERSON and RELI^ 
STAB, District judges. 

RELLSTAB, District Judge. The appellant is the trustée of the 
estate of the Boyd Clothing & Suit Company (corporation), and 
the' appellee is the landlord of the premises which were occupied 
by the bankrupt. The question raised by the record is whether 
the appellee is entitled to recover from the estate the sum of $2,- 
646.31, a part of the taxes assessed against said premises for the 
year 1911, and the sum of $158.32, water rent affecting the same 
premises, 

It is conceded that such claim is presented solely in the interest 
of Mr. M. L. Roth, the purchaser of the bankrupt's property, who 
paid such taxes and water rents as a condition to obtaining the 
lease for the premises. The référée disallowed the claim on the 

•For other cases see same topio & 5 numeeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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ground that it had been paid by Roth pursuant to the agreement 
between him and the receiver as part considération for the sale 
of the bankrupt's property. The District Court reversed the ref- 
eree's findings, and allowed the claim on the ground that by the 
terms of the lease such taxes and water rents became due and ow- 
ing by the bankrupt, and that the advances made by Roth in pro- 
curing the new lease were not as payment of such claim. It is 
also conceded that except for the transactions involving the sale 
of the bankrupt's property, and the making of a new lease between 
the purchaser thereof and the appellee, the latter's claim would 
hâve been a charge upon the estate. 

At the time the pétition in bankruptcy was fîled — May 29, 1911 
— the bankrupt was in possession of the premises by virtue of a 
lease dated August 25, 1910, having an unexpired term of nearly 
10 years, but forfeitable at the option of the landlord upon inter 
alia the filing of such a pétition. In addition to the definite yearly 
rent reserved, payable monthly, this lease required the bankrupt to 
pay, inter alia, the water rent and the city and county taxes as- 
sessed against the leased premises, which charges, with others im- 
posed upon the tenant, the lease referred to as "additional rent." 
The city taxes were to be paid on or before March 31st, and the 
county taxes on or before August Ist, in each year. No spécifie 
date was named for the payment of the water rent ; the require- 
ment in that behalf, as in regard to gas and electricity, being in 
the following language: 

"Thls additional rent to be due and payable when from time to time such 
respective debts, elaims and assessments shall become payable." 

At the time of the filing of such pétition the bankrupt had not 
paid the water rent claimed; but whether it was the entire rent 
for the current year, and when it was payable, does not appear. 
The taxes, under the city's régulations, were payable in two in- 
stallments, one in March and the other in September. The bank- 
rupt had paid the March installment, and, if that covered ail the 
taxes payable in March according to the terms of the lease, the 
bankrupt had not defaulted in the payment of taxes. 

The appellant, as receiver of the bankrupt's estate, was in pos- 
session of the leased premises and the bankrupt's property con- 
tained therein from May 31, 1911, until the 7th day of July fol- 
lowing, when he sold the bankrupt's stock, fixtures, and good will 
to M. Iv. Roth for $18,500. No bill of sale or other writing evi- 
dencing the transfer of title was given by the receiver, the title 
being transferred by a physical delivery made on the leased prem- 
ises to which the receiver and purchaser had repaired on July 7, 
1911, immediately following the court's confirmation of the receiv- 
er's acceptance of a private written bid, of which the following is 
a copy : 

"A. C. EUia lîsa., July 7th, 1911. 

"Keceiver, 301 Renshaw Bldg., Plttsburgli, Pa. 
"Dear Sir: We hère with submlt an offer of elghteen thousand five hundred 
dollars ($18,500) for the euth'e stock ot" merchandise, fixtures and good will 

300 F.— e 
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of the Boya Clothing and Suit Company, at No. 221 Flfth Avenue, Pittsburgh, 
Pa., Including'àll goods In storage, conditioned upon the same being accepted 
on or before July 7, 1911, the estate to be released from the payment of rent 
ou and after the date of the confirmation of the sale to the underslgned. 
"KespectfuUy yours, Horn Bros." 

The receiver did not know that Roth was to be the purchaser un- 
til after his acceptance of Horn Bros.' bid was confirmed. Previ- 
ous to any negotiatiQns for sale, Roth aided the members of the 
bankrupt corporation in an endeavor to efïect a composition with 
its creditors. This failing, he and Horn Bros, became prospective 
purchasers. However, instead of acting independently and com- 
peting with each other, they entered into an agreement whereby 
only Horn Bros, were to bid, and who, in the event of securing 
an acceptance of their bid, were to turn it over to Roth for the con- 
sidération of $1,000. In pursuance of such agreement, the attor- 
ney of Horn Bros, began negotiations with the receiver, and sub- 
mitted several bids in their name. W. R. Boyd, the secretary of 
the bankrupt, was a party to this arrangement between Roth and 
Horn Bros, and the subséquent negotiations with the receiver for 
the purchase of such property. Boyd's identification with, and 
interest in, such combine, is well shown in the foUowing excerpt 
from his testimony: 

"Q. You were familiar with the purchase of the stock by Mr. Roth? A. 
I was. 

"Q. How did you get your knowledge about it? A. I was there during the 
negotiations between them. 

"Q. Between whom? A. Between Alpem, Horn Bros., Roth, my brother, 
and myself. 

"Q. State what took place? A. Well, we were trying to buy the stock of 
goods belonging to the Boyd Olothing & Suit Company, and Mr. Roth ofCered 
to put up the money to buy it. We employed Alpern as attorney to make 
the negotiations with Mr. Bllis. We also agreed to pay Horn Bros, a certain 
fee, provided the sale was made — (interrupted). (Objected to as incompétent 
and irrelevant, as having no effect on the landlord's claim.) We made three 
différent bids with Mr. p:ilis for the goods, and he flnally accepted $18,500, 
and Mr. Roth gave his check for it." 

Boyd's interest did not end with the sale, but continued until after 
Roth had obtained a new lease for the premises from the landlord. 
Horn Bros., it will be noted, made np ofïer to the receiver for the 
unexpired term of the lease, and the latter made no attempt to sell 
it. 'That such unexpired term was a Valuable asset is established by 
the new lease subsequently entered into between Roth and the land- 
lord, as it provided for a shorter term with increased rent, and that 
such asset might hâve inured to the bénefit of the estate is properly 
inferable from the testimony of J. W. Stoner, attorney of the land- 
lord, who, in response to the referee's questioning about the making 
of a new lease, testified as follows : 

"Q. Did Mr. Roth make his application to continue the Boyd lease, or did 
you head that off, and state you would not do it? A. The application first 
made by Mr. Roth, together, however, with Boyd, was to continue the old 
Boyd lease. 
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"Q. And objection was made to that by you on behalf of Mr. Rafferty? 
A. Yes; but I may say, if your bonor please, tliat we would bave contiuued 
under tbe lease. 

"Q. ïhere were lengthy negotiations between Mr. Rafferty and Mr; Rotb 
loolâng to the continuation of tbe old lease? A. Yes; between bis agents." 

During the negotiations for the sale of the property, the attorney 
for the bidder told the receiver that a lease had been signed for the 
premises; and the latter's failure to ascertain from the landlord 
whether he would forego his right to terminate the lease and permit 
a sale of the unexpired term would be inexplicable, save for such 
statement. This statement, it was subsequently learned, was net true 
so far as the landlord's signing was concerned, but it sufhciently ac- 
counts for the absence of any negotiations by the receiver to turn 
such unexpired term into an asset of the estate. That Roth, Boyd, 
and Horn Bros., as well as their attorney, fully expected to take over 
the premises under the old lease or under a new one upon favorable 
terms, is probable, else why their bargaining for the "good will" and 
the ofïer to release the estate from the payment of future rents ? This 
"good will" would be seriously impaired, if not wholly destroyed, if 
the prospective purchaser could not continue the business on the 
leased premises, and the clause releasing the estate from the rents 
accruing after the sale would be a gratuitous burden upon the bidder 
if the latter did not take the bankrupt's place as tenant. Roth's ex- 
pectation in this behalf, however, did not materialize, either in respect 
to continuing under the old lease or under a new one on as favorable 
terms. He continued in possession of the premises, however, for 
more than two months, making efforts to secure a new lease, and it 
was not until October 3, 1911, that he obtained it. This lease, as 
already observed, was for a much shorter term and at a considerably 
higher yearly rental than the one with the bankrupt. Whether in 
other respects it compared as favorably for the landlord as the old 
lease does not appear. 

In the negotiations for the new lease, the landlord insisted as a con- 
dition for granting it at ail, that Roth not only pay for the use of the 
premises from the time he took possession, at the rate of rent re- 
served, but also the amount of such September installment of city 
taxes and county taxes then past due, and the water rents as provided 
in the old lease. This, though strenuously opposed by Roth, was 
eventually acceded to, the landlord agreeing in considération thereof 
to présent a claim to the trustée for such taxes and water rents, 
and to turn over to Roth whatever he received from the estate on 
account thereof. Upon the payment of such moneys, the landlord 
gave Roth a writing which embodied a receipt of such payment and 
his said agreement in respect thereof, of which the following is a 
copy : 
"$6569.03. Pgh., October 8, 1911. 

"In full for rent of premises No. 221 Fifth avenue, Pittsbnrgh, from July 
13th, 1911, to November Ist, 1911, and Including tbe sum of $2804.63 covering 
Sept. inst. city taxes 1911, county taxes 1911, and water rent 1911 for said 
premises. For tbe said latter sum of $2804.63 I agrée to file a elalm In bank- 
niptcy against the Boyd Clothing & Suit Company, former tenants of said 
building, and if eollected, or to any extent collected, will repay tbe same to 
said M. L,. Rotb. [Signed] G. T. Rafferty." 
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The daim now under considération was presented pursuant to 
said agreement. 

In our opinion the liability of the estate to pay this claim is not to 
be determined solely by the terms of the lease between the landlord 
and the bankrupt, but primarily by the terms of sale of the bank- 
rupt's property, and, secondarily, by the attitude of the landlord in 
accepting the purchaser of such property as tenant in place of the 
bankrupt. As will presently be shown, neither the taxes nor water 
rents claimed can be said to hâve been due at the time the sale was 
made. The receiver did not hâve possession of the premises after the 
sale.and made no claim to the lease at or after such sale. That the 
pa;yment of taxes and water rents came due before the landlord an- 
nulled the old lease by granting a new one, and that he could hâve 
successfully presented his claim for such taxes and water rent against 
the estate if he had not received the amount thereof from the new 
tenant, is not décisive, for he was paid such taxes and water rent by 
the new tenant, and as he is admittedly pressing this claim against 
the estate not for himself, but to reimburse Roth under the arrange- 
ment made with him when he, in the exercise of his option to ter- 
minate the old lease, granted a new one, the estate's liability to re- 
spond to such claim is to be measured by Roth's right thereto founded 
on the terms of his purchase, and not the agreement of the landlord. 
If Roth could not hâve directly maintained a claim for such moneys 
against the estate, he cannot receive the same indirectly. The receiver 
was not a party to such new lease nor to the arrangement concerning 
the payment of svrch taxes, and the estate cannot be bound thereby. 
However, it is bound to carry out the terms of the sale, and Roth's 
right to protection from the payment of such taxes and water rents 
under such terms will be considered, though he has seen fit to seek 
reimbursement, not on the ground that to protect his purchase from 
the estate he was compelled to pay what the estate should hâve paid 
under such terms, but on the ground that the landlord was entitled 
to it under his lease with the bankrupt. 

The determining question, theref ore, is, Was Roth under obligation 
to pay such taxes and water rents? If not, he should be reimbursed 
for the moneys paid on account' thereof^ for such payment was not 
voluntary, but forced, in order to protect his purchase of the good 
will of the bankrupt's business. We concur in the findings of both 
the référée and the District Court that Alpern in his negotiations with 
the receiver acted as the attorney for Roth as well as Horn Bros. 
Roth is therefore to b^ treated, not as an innocent purchaser taking 
over the property from Horn Bros, without knowledge of the terms 
of sale, but as one for whgse benefit the bargaining took place, and 
he is bound by ail its terms. The trustée says that he had not seen 
the lease, and knew nothing of its terms, and that at the time of sale 
he believed the estate owed the landlord only the rent for June and 
the first. six days in July. In response to the question, "What were 
the terms of sale?" he replied: "Possession was to be given on the 
morriîng of the 7th of July, and the purchaser was to keep the estate 
free and harmless from any obligation of the leasèhold from that time 
on." This: statement is not contradicted by Alpern. On the contrary, 
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it is, in effect, corroborated by the latter's testimony, the written ofifer 
and the conduct of the purchaser before and after the sale. The pur- 
chase of the lease from the receiver was not considered. Alpern 
gives the reason for this in the following excerpt from his testimony : 

"Q. Was tlie lease sold at that tlnic? A. ïhe lease was not sold. 

"Q. Was there any agreeuient at ail to give possession uuder that lease? 
A. TUe reason tliat tlie lease was uot sold was this: At the time negotiations 
were had witti the receiver a lease had lieen sigued by Messrs. Koth aud 
Boyd for tlJe sanie preiuises, and 1 so infonned the receiver at the time we 
closed up, that a lease hnd beeu sigued up. I don't know wliether I told hiiii 
Koth and Boyd had sigued it, but 1 told hira a lease had beeu signed. 

'■Q. But no leiise had beeu signed by Mr. Kafferty? A. I uuderstood uot." 

The bid, as already noted, is based on the idea that the purchaser 
is to take ovcr the preniises by an arrangement with the landlord. 
Boyd, vvho was acting in concert with Roth preliminary to and pend- 
ing the negotiations with the receiver^ and who, after the sale, was 
treated by the landlord in his dispossession notice, as a joint occupant 
with Roth of the premises, knew that the taxes and water cliarges in 
question were considered by the lease as rent, and that only the March 
instalhîient of such taxes had been paid. Alpern, who had heard 
Boyd say that he had not paid ail the taxes, testified that he did not 
know whether he told Horn that he (Alpern) understood the taxes 
were paid, but he thinks he "told Mr. EHis (receiver) that the record 
showed that the taxes (September installment) were paid." He makes 
no answer to the inquiry made by the attorney for the landlord wheth- 
er he or Horn made any agreement to pay the taxes, but under cross- 
examination recalls "that one of the inducements" held out to the re- 
ceiver for his accepting the bid was "that the estate would be relieved 
of ail liability under the lease with the exception of the rent up until 
the date that they were to take possession." 

While rents do not ordinarily embrace taxes, there is no légal rea- 
son why the parties may not consider and include the payment of 
taxes, water charges, and municipal assessments generally in fixing 
the return to be made the landlord for the use of the premises. That 
the taxes and water rents were so treated in the lease to the bankrupt, 
and therein specifically referred to as "additional rents" bas been 
shown, and that Roth and his attorney, as well as Boyd, knevv' that 
the payment of taxes and water rents were made rents in such lease, 
is not open to serious doubt. The prospective bidders, with Boyd, 
the bankrupt's secretary, as their adviser. were very désirons to get 
possession of the premises under the old lease. Its. ternis and condi- 
tions were, of course, well known to Boyd, and it is inconceivable 
that, in fixing the sevéral bids submittèd to the receiver, which were 
conditioned on releasing the estate from future rents, the exact rentals 
were not known and considered by the bidder. With this knowledge, 
the Word "rents" in the bid included taxes and water rents, and the 
acceptance of the bid was conditioned on the purchaser paying ail such 
taxes and water rents as well as the monthly installment of the spé- 
cifie yearly réservation that was to accrue from that date. 

If the March installment of taxes paid by the bankrupt before the 
filing of the pétition' in bahkruptcy is the March payment specified 
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inithe leasCjand whîch, in the absehce of évidence to the contrary wilV 
be preâtimedi. no taxes were payable by the receîver, as, both by the 
terras of the lease and the city régulations, the next installment would 
fall due after the sale, and by the undertaking of the purchaser, they 
were to be paid by him. 

Goncerning the water rents. The lease fixes no spécifie date when 
they were to bè paid, and, as the testimony does not disclose whether 
the amount claimed coyers the entire year or when due and payable, 
the claira in respect thereto must f ail for want of proof. The combi- 
nation entered into between Roth, Boyd, and Horn Bros, preliminary 
to purchasing the bankrupt's property had for its object the purchase 
of the bankrupt's property at less than its market value. It was 
engineered by concealing ifrom the receiver the real purchaser, and 
accomplished by stifling compétition, necessarily resulting to the dis- 
advantage of the estate. The $1,000 paid to Horn Bros, was not, as 
alleged, a profit derived f rom an advantageous bargain made with the 
receiver, but the price which the purchaser was willing to give for 
the greater benefit to be realized by him in getting rid of them as 
competitors for the property, and the inference is justified that such 
$1,000 was but the minimum loss sustained by the estate in the sale. 
Furthermore, in carrying such scheme into effect, the estate probably 
lost an additional sum through the représentation of the attorney that 
a lease had been signed for the premises. If the landlord had ac- 
cepted Roth as his tenant under the ternis of the old lease, as con- 
templated by the combine, the présent claim would in ail probability 
never hâve been heard from. That the landlord's refusai to co-op- 
erate with the bidder's expectation prevented the purchaser from get- 
ting ail the anticipated benefits of the combination is no reason why 
the bidder should be relieved of the obligation of his bid. To allow 
this claim would not only be contrary to the intention of the parties, 
but, in the circumstances, an encouragement to similar stifling of 
compétition in the sale of bankrupts' estâtes. 

The decree of the District Court is reversed, and the cause re- 
manded, with instructions to dismiss the claim. 



OTIS et al. t. PITTSBURGH-WESTMORBLAND COAL CO.t 

(Circuit Court of Àppeals, Third Circuit September 21, 1912.) 

No. 1,608. 

1. COKTBACXS (§ 170*) — CONSTBUCTION — PbACTICAI, CONSTRUCTION. 

Wben, in the performance of a wrltten contract, both parties give It a 
practlcal construction before any controversy arlses, such construction, 
rather than its literal meanlng, wlU prevail. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. | 753 ; Dec. Dlg. 
S 1Î0.Î] 

2. CONXBACTS (8 175*) — OONSTBTJCTION — PbACTICAL CONSTEUCTIDN — EVIDENCS. 

Plalutlffs contracted to take and pay for $25,000 of defendant's bonds 
on August 1, 1908, and a like amount on the Ist of each month there- 
after at $760 per bond and Interest untu the entire amount had been 

*For otber vases Be« Eame toplc & { ndmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexei 

t Rehearlng denied. 
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taken, and were glven the privilège of antielpatiiig such monthly dellv- 
eries and paj'ments for any and ail of the $250,000 of the Issue, recelv- 
ing tinie crédit for as many monthly payments as were antlclpated. 
Plaintiffs were then glven the exclusive option to purchase additional 
bonds aggregating about |1,250,000 on specifled conditions as to prlce and 
commissions, the option to be forfeited If plaintifCs failed to taUe up or 
falled to pay for not less than J?25,000 in any one month. The contract 
further provlded that the option dellveries of bonds thereunder were 
to succeed Immedlately the dellveries of the bonds purehased under 
the first paragraph, and that the conditions of anticipating dellveries 
under the option were to be the same as provlded concernlng the bonds 
purehased. l'iaintltt's, wlthout anticipating dellveries of the bonds sold 
outrlght, took and paid for them as provlded, and on April 8, 1909, prior 
to the expiration of the tlme limlted for the purchase of the bonds 
outrlght, bought an additional $100,000 of bonds whieh they clalmed 
antlclpated monthly dellveries from June 1, 1909, to October 1, 1909, 
followlng. On August 24, 1909, plalntlCfs requested further dellveries 
and were refused. Held, that the stipulation that dellveries of the 
option bonds should succeed immedlately the dellveries of the bonds pui-- 
chased under paragraph 1 was not to be given such 1 itérai interpréta- 
tion as to preveut proof of practical construction of the contract before 
controversy arose; and hence évidence relating to the conduct of the 
parties whieh tended to show that It was intended that the rlght to an- 
ticlpate dellveries attached to both classes of bonds, and that, if anticipa- 
tions were made, whether of one elass or the other, the requlrement to 
take $25,000 per month was suspended untll such tinie as would hâve 
elapsed after the bonds had been taken In regular monthly Insrallments, 
instead of in advance thereof, was admissible. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. § 766; Dec. 
Dig. § 175.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Charles A. Otis and others against the Pittsburgh- 
Westmoreland Coal Company to recover damages for alleged 
breach of a contract for the sale of bonds. Judgment for défend- 
ant, and plaintifif brings error. Reversed and remanded. 

Arthur O. Fording, of Pittsburgh, Pa. (Horace F. Baker, of 
Pittsburgh, Pa., and Squire, Sanders & Dempsey, of Cleveland, Ohio, 
on the brief), for plaintififs in error. 

George C. Bradshaw, of Pittsburgh, Pa. (Edward E. Robbins, of 
Greensburg, Pa., on the brief), for défendant in error. 

Before GRAY, Circuit Judge, and RELLSTAB, District Judge. 

REELSTAB, District Judge. The plaintiffs in error brought 
suit to recover damages for the alleged breach of a written execu- 
tory contract relating to the sale of defendant's bonds. The ques- 
tion presented by the writ of error is whether certain testimony 
offered by the plaintififs was relevant and material to the issue 
made by the pleadings, and the answer primarily involves the in- 
terprétation of such contract. The contract bears date July 7, 1908, 
and, after providing for the sale of $25,000 par value of bonds out- 
right at a certain price, gives plaintifïs an option to purchase an 
additional number of like bonds at an increased price upon certain 
conditions. The alleged breach relates only to the sale of the op- 

*For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep^ indexes 
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tioned bonds, but a référence to some of the ternis of the contract 
dealing with both classes of sales is necessary for a correct under- 
standing of the controversy. 

By paragraph 1 plaintiffs agreed to take and pay for $25,000 of 
bonds on the Ist day of August, 1908, and a like amount on the 
Ist day of each month thereafter at $760 per bond plus interest to 
date of delivery, until the entire amount had been taken, and were 
given the privilège of anticipating such deliveries in the following 
terms: 

"Provided, however, that firm (plaintiffs) bas the privilège of anticipating 
sald monthly payments for any or ail of said $250,000.00, and In case firm 
anticipâtes payments, It Is to receive crédit for the length of tinie for as 
many monthly payments as it has anticipated." 

By paragraph 2 plaintiffs were given the exclusive option to pur- 
chase additional bonds aggregating about $1,250,000 upon the fol- 
lowing conditions : 

"Firm to secure the highest obtainable priée for said bonds and to that 
end give their best sliill and ability in maliing sale thereof ; and for ail of 
said bonds sold nnder this option by firm, coal company Is to be credited with 
9850.00 per bond, plus accrued Interest to date of delivery; and after de- 
ducting $30.00 commission per bond for firm, for selling the différence be- 
tween the priée for which the bonds are sold and said $850.00 per bond is 
to be divided equally betvreen coal Company and firm, but provlded, however, 
that ail of bonds sold by flrm, over and above $900.00 per bond and interest, 
the commission therefor to be paid to the flrm shall be $20.00 per bond. Said 
option to firm, however, is to be forfeited and terminated when firm fails to 
take up and pay for not less than $25,000 bonds in any one month, and upon 
the failure of firm to exercise Its privilège and to take up and pay for $25,- 
000.00 bonds for any one m.onth, the option hereby given to firm is to be ter- 
minated and become nuU and void, and each party is to be relleved from any 
claim or damage against the other. The option herein granted and the deliv- 
eries of bonds in this paragraph recited are to succeed immediately the de- 
liveries of the bonds purehased, mentioned in paragraph 1 hereof. The con- 
ditions of anticipating deliveries under the option are to be the same as those 
recited in paragraph 1 before mentioned." 

The récital hère referred to is the anticipation clause hereinbe- 
fore quoted. 

And by paragraph 6 "firm agrées that in the sale of said $250,000 
bonds, which it purchases outright as herein provided, it will en- 
deavor to secure the highest obtainable price therefor, in the same 
manner as for bonds which firm undertakes to sell under fhe op- 
tion herein included, and that in fixing the price at which the same 
are to be oflfered it will consult with said coal company." 

The plaintiffs, without anticipating deliveries of the bonds sold 
outright, took and paid for such bonds in the installments provided 
for by the contract. On April 8, 1909, prior to the expiration of the 
time limited for the purchase of the bonds sold outright, and be- 
fore the last block of such bonds was taken, plaintiffs bought an 
additional $100,000 of bonds from défendant, and which in their 
statement of claim they déclare were purehased in the exercise of 
such option, and that thereby they anticipated the monthly deliv- 
eries and payments due under the terms of such option "from June 
1, 1909, to October 1, 1909, inclusive, until which latter date the 
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plaintiffs were not called upon to take up and pay for any further 
bonds under the said option, because of the said anticipation." In 
such statement of claim, they further déclare that before said last- 
mentioned date, to wit, on or about August 24, 1909, plaintiffs "re- 
quested of the défendant that it deliver to them $25,000 par value 
of the said remaining bonds covered by the said option, and they 
offered to take up and pay for the same in the manner and at the 
priée provided for in the said option, but the défendant refused 
to deliver the said $25,000, par value of bonds, and notified plain- 
tifïs that it vi^ould not carry out the terms of the said contract. 
The plaintifïs made repeated subséquent demands for bonds cov- 
ered by the said option, to wit, on or about September 28, 1909, 
October 28, 1909, November 26, 1909, January 31, 1910, February 
28, 1910, March 29, 1910, and other dates, with a view of taking 
them up and pa.ymg for them as provided therein, but the défend- 
ant neglected and refused, and still neglects and refuses, to furnish 
the said bonds or any of them as it was obligated to do." 

The défendant in its affidavit of défense, in substance, inter alia, 
admits the performance by plaintiffs of their undertaking concern- 
ing the $250,000 of bonds purchased outright, the giving of such 
option for additional bonds, and that it sold to plaintiffs $100.000 
of additional bonds. It dénies, however, that such additional bonds 
were sold under such written contract, and "that the plaintiffs 
thereby anticipated the monthly sale, delivery, and payment due 
under their said written contract." It avers that plaintiffs did not 
avàil themselves of the terms of such option, and, "having failed 
to take $25,000 in par value of said bonds on the first days of 
June, July and August, 1909, respectively, that said contract was 
thereby broken by the plaintift's and rendered nuU and void under 
its provisions"; that it, "the défendant, did on July 15, 1909, by 
wTitten notice to the plaintift's, cancel said contract and declared 
the same to be null and void, according to its terms and provi- 
sions"; and that such additional bonds were sold under an oral 
contract distinct from such written contract and founded upon a 
différent considération, whereby it was orally agreed "that such 
transactions should not be counted as bonds taken under the terms 
of said contract." It further avers that such demands for bonds 
made on August 24, 1909, and the other dates mentioned by plain- 
tiffs "were not made in good faith, but only for the purpose of 
attempting to revive the option contained in said contract, which 
had been forfeited by the plaintiffs." 

On the issues thus presented by the pleadings. the question whether 
such $100,000 of bonds were anticipations under the written option 
or purchases under a différent oral agreement was relevant and ma- 
terial,' unless such written agreement did not permit the exercise of 
such option before June 1, 1909. The excluded testimony was offered 
by plaintiffs to support their claim that such purchase was an anticipa- 
tion of such option and within the terms thereof. The learned judge 
who triëd the case ôverruled said offer upon the ground that, under 
such written contract, the anticipated monthly deliveries of the op- 
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tioned bonds could not be made until after the expiration of the time 
for the delivery of such sold bonds, which he fixed as May 1, 1909. 
He offered the plaintifïs the privilège of amending their statement of 
daim by averring that the contract had been modified by the parties 
thereto in order to allow such anticipation. This, however, the plain- 
tifïs declined to do, and stood upon their statement of claim as herein 
set forth. The learned judge thereupon directed a verdict for the 
défendant. In this rejection of the évidence offered and subséquent 
direction of a verdict the learned judge erred. 

While the terms of the contract in several particulars, including 
thèse relating to the exact time when the deHveries of the optioned 
bonds were to be made and when the right to anticipate such deliv- 
eries could be invoked, are not as clear and definite as they could hâve 
been made, and some obscurity as to the meaning of the parties in 
thèse particulars exists, yet, when they are read in the light of the 
whole context, the foliowing propositions are sufficiently established: 

First. That the plaintiffs obtained an exclusive option which went 
into effect on the exécution of the contract and which could not be 
abrogated by the défendant, uniess and until the plaintiffs failed to 
make the required monthly purchases (a) of the bonds sold outright, 
and (b) of the optioned bonds after such option was exercised. 

Second. That the right to anticipate deliveries attached to both 
classes of sales and was to enable a sale of a larger amount of bonds 
at one time than th« plaintiffs were compellable to take. 

Third. That if anticipations were made, whether of the one or the 
other class of sales, the requirements to take $25,000 of bonds month- 
ly were suspended until such time as would bave elapsed had the 
bonds been taken in regular monthly installments, instead of in ad- 
vance thereof. 

Fourth. That the duty of Consulting défendant before plaintiffs 
fixed the price at which defendant's bonds were to be offered applied 
to the optioned bonds as well as to those sold outright, though a strict 
grammatical construction would limit the phrase "the same" ocçurring 
in .such requirement of paragraph 6, to such sold bonds, and that, as 
the optioned bonds were to be sold to plaintiffs at a price higher than 
that fixed for the other bonds, the maximum not being specified, but 
varying with, and depending upon, conditions yet tq materialize, the 
time for exercising the right of anticipating deliveries of such op- 
tioned bonds, as well as the determining of the price to be paid there- 
for, depanded largely upon the discrétion of the défendant reasonably 
exercised, as such duty of consultation was primarily for the protec- 
tion of défendant. 

By the light thus shed upon the gênerai intention and purpose of 
the contract, the : concluding clause of paragraph 2, stipulating that 
the deliveries of the optioned bonds, "are to succeed immediately the 
deliveries of the bonds purchased mentioned in paragraph 1," is not 
to be givencsuch an inexorably literal interprétation as to prevent ei- 
ther party :from showing that, before anycontroversy arose concern- 
ing the tirfte of exercising such option and the right of anticipation 
thereunder, they had in selling optioned bonds given it a practiçal con- 
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structîon at variance with such liteï^l meaning. To ascertain the 
actual intent of the parties in making a contract is the desideration 
of âll rules of interpretatioiii 

[1] When in the performance of a written contract both parties 
give it a practical construction, before any controversy has arisen in 
regard thereto, such construction, rather than its Hteral meainîng, will 
prevail; for, as Lord Chancellor Sudgen, in Attorney General v. 
Drummond, 1 Dru. & Wal. 353, 366, affirmed 2 H. h. Cas. 837, said: 
"Tell me what you hâve done under a deed, and I will tell yôu what 
that deed means." Unless the language is so clear as to admit of no 
reasonable controver.sy as to its meaning, the court is not likely to go 
astray if it enîorces that construction which the parties, without co- 
ercion, hâve themselves acted upon. District of Columbia v. Gal-laher, 
124 U. S. 505. 8 Sup. Ct. 585, 31 h. Ed. 526; Lowrey v. Hawaii, 206 
U. S. 206, 222, 27 Sup. Ct. 622, 51 L. Ed. 1026; Davis y. Alpha 
Portland Cernent Co., 142 Fed. 74, 76, 73 C. C. A. 388; Chicago G. 
W. Ry. Co. V. Northern Pac. Ry. Co., 101 Fed. 792, 795, 42 C. C. A. 
25; Manhattan Life Ins. Co., v. Wright, 126 Fed. 82, 87, 61 C. C. A. 
138; Central Trust Co. of N. Y. v. Wabash St. L. & P. Ry, Co. (C. 
C.) 34 Fed. 254. 

[2] The évidence excluded relating to the conduct of the parties 
concerning such option and anticipation, ère any controversy arose 
between them in regard thereto, tending to prove such a contract as 
plaintifFs alleged in their statement of claim, and upon which they 
assigned their breach, was material and relevant, and should hâve been 
received and the parties permitted to try out the issue, viz., under 
which of the alleged agreements such $100,000 of bonds were pur- 
chased. 

The judgment is therefore reversed, with costs, and the record re- 
manded, with instructions to grant a new trial. 



STANDARD SCALE & SUPPLT CO. v. REITER, 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912. 
Rehearing Denied May 7, 1912.) 

No. 1,812. 

1. Evidence (§ 448*)— Parol Evidence Affeciinq Writinq — Explaining 

Obscubities in Wriung. 

Wlille paroi évidence is not admissible to vary the terms of a written 
contract, It is admissible to explain what is obscure or amblguous in the 
writing. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 
2084; Dec. Dig. | 448.*] 

2. Evidence (§ 463*) — Parol Evidence Affeoting Writing — Showing Mode 

OF Performance of Contract of Employment. 

In an action for breach of a written contract by which plaintiff was 
employed as manager of a braneh business to be established in Chicago 
by défendant, by bis alleged vvrongful discharge, défendant was entitled 

•For other cases see same toptc & § nùmbek in Dec. & Am. Dlgs. 1907 to date, & Repr Indexes 
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: toi show a contemporaneous paroi agreement between the parties in re- 
spect to tlie duti^s to be performed by plaintiff as such manager. 
[Ed. Note.— For other cases, see Évidence, Cent. Dlg. §§ 2140-2143; 
Dec. Dig. § 463.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois, Eastern Division. 

Action at law by Edward Reiter against the Standard Scale & 
Supply Company, Judgment for plaintifï, and défendant brings er- 
ror. Reversed. 

Défendant In error, a New York corporation, hereinafter designated as 
plaintiff, brought suit at law against plaintifC in error, hereinafter designat- 
ed as défendant, to recover damages for alleged breach of contract made 
and entered Into on FebrUary 23, 1904, between defendant's assignor and 
plaintiff, and being in the words and figures followlng, viz. : 

"Mémorandum pf Agreement. 

"Between the Standard Scale &' Supply Co., Limited, of Plttsburgh, Pa., 
party of the flrst part, and Edward Reiter, party of the second part. 

"The party of the flrst part is to open a branch house in the city of 
Chicago, lUs., for the sale of ita scales and other goods, such as gasoline 
engines, steam engines, boilers, steam pumps, dynamos, motors, railway sup- 
plies, etc., and bavé erigaged the party of the second part as manager for 
the period beginning March Ist, 1904, and ending December 31st, 1911; his 
■compensation to be as folio ws: Thlrty-six hundred ($3,600) dollars per an- 
nulai payable in monthly installments of three hundred ($300) dollars, and 
20 per cent, of the net. profits, the latter to be paid at the end of each year, 
as soon as the net profits can be ascertalried. 

"The cost of scales to' be faased on schedules to be made up by party 
of the flrst part, and ail other goods to be chargea to the Chicago house at 
aetual cost. 

"3?he, territory under the jurisdletion of the Chicago house shall be as 
follovVs: ïndiana — That portion of the state west of 86 deg., 30 Min; longi- 
tude, also that portion of the state on Une and North of Wabash Railway 
runfatng Jhrough Butler and Logansport, 

"Miehigan — That portion of the state,loeated west of 85 deg. longitude. 

"Also ail of the following states : Illinois, Wisconsin, Minnesota, North 
Dakota, South Dakota, lowa, Kansas, Nebraska, Arkansas, Missouri, Okla- 
homa and Indian Territory. 

"Ail mail orders, inquiries and prospects received from the territory men- 
tion ed are to be referred to thè Chicago house. 

"The said party of the second part is to give his best services for the 
promotioti aud welfare of thfe business and be subject to the instructions of 
the said party of the first part. ' 

"Entered into and signed thls 23rd day of February, 1904. 

"[Signed] The Standard Scale & Supply Oo. Limited. 

"By F. B. Gill, Chairman. 

"Éy William II. Black, Secretary. 

"[Signed] Edward Reiter." 

The déclaration allèges that; pursuant to the terms of the contract, the 
Scale & Supply Company, Limited, opened up such braneh house in Chicago 
for the sale of said designated merchandise at about tlie date of the con- 
tract; that plaintiff entered upon the performance of the contract, and 
then and there became the manager of said business, and so continued un- 
til about June 1, 1904, when défendant succeeded to the business and 
property of the Standard Scale & Supply Company, Limited, Includiug ail 
rights and obliglations under said contract assumed by the assignor there- 
of, among whieh wàs the obligation to pay plaintiff $300 a montb as wages. 
It is further alleged that on failure of défendant to pay plaintiffi's salary 

•For otlier casea eee same topic & { nCtmbei! 1q Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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for May, June, July, August, September, and October, 1906, plalntiflf brought^ 
ijult In the circuit court of Cook connty and recovered judgment for the 
amount clalmed, whlch was confinned on appeal ; that, on further default 
ot défendant, plalntlff brlngs this suit to recorer salary for November and 
December, 1906, and for the years 1907 and 1908, and for January and 
February, 1909, 28 months, at $300 per œonth, with Interest at 6 per cent, 
per annum, amountlng to $472.50, to the plalntlfC's damage of $10,000. Affl- 
davit of claim is attached. 

On March 29, 1909, the cause was removed to the Circuit Court of the 
United States. On March 17, 1910, plalntlff flled an amended déclaration 
from whleh It appears that on November 3, 1906, défendant dlseharged plaln- 
tlff from Its employ, as Is alleged, without cause. The amended déclara- 
tion charges that plalntlff was thereby deprlred of $28,800 salary, and $30,- 
000 in addition thereto as his share of the net profits of the business per 
annum. Thèse two items the déclaration aggregates at the sum of $50,- 
000, at whlch it lays its damages. 

Thereafter défendant appeared to the amended déclaration and flled the 
général issue. On trial had, the jury returned a verdict in favor of plaln- 
tiff for the sum of $11,000. Motion for new trial was overruled, and .ludg- 
ment entered for $11,000 and costs, from whlch judgment thls writ of er- 
ror is prosecuted. A number of errors are assigned by défendant, the only 
one of whloh we deem It necessary to consider at thls time reads as follows, 
vlz.: "The court erred In sustalnlng plaintlffs objection to the followlng 
question propounded to Edward Eeiter, as a witupss for the défendant, on 
direct examinatlon: 'Mr. Keiter, did you bave any conversation wlth any 
of the ofiicers of the défendant coiupany at or about the tlme of the mak- 
Ing of thls Contrart wlth reierence to the manner In whleh the maehlnery 
Unes mentloned in that contract were to be sold and the représentation of 
them obtained i ' " 

F. W. Winkler and W. S Oppenheim, for plaintifif in error. 
Edwin M. & Raymond M. Ashcraft and Edwin M. Ashcraft, Jr. 
(Edwin M. Ashcraft, of counsel), for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1] The assignment of error above set out challenges the admis- 
sibility of évidence offered for the purpose of elucidating some of 
the provisions of the contract, particularly those which refer to the 
scope and method of the business therein contemplated. 

No rule of law is better settled than that which dénies the right 
of parties to a contract to vary its terms by référence to conversa- 
tions had before it was concluded and signed. 1 Greenleaf, Ev. § 
275; White v. National Bank, 102 U. S. 658, 26 L. Ed. 250; Met- 
calf v. Willianis, 104 U. S. 93, 26 L. Ed. 665; Martin v. Cole, 104 
U. S. 30, 26 L. Ed. 647; Dewitt v, Berry, 134 U. S. 315, 10 Sup. 
Ct. 536, 33 L. Ed. 896. But it has never been the law that con- 
temporary or précèdent facts might not be introduced by paroi of 
otherwise to make plain some obscure or indefinite feature of the 
contract. 

In Lowrey v. Hawaii, 206 U. S. 206, 27 Sup. Ct. 622, 51 L. Ed. 
1026, the court approves the language of Bradley v. Washington 
A. & G. Steam Packet Co., 13 Pet. 89, 10 L. Ed. 72, with référence 
to extrinsic évidence as follows: It (extrinsic évidence) was ap- 
plied in some cases to — 

"ascertaln the Identity of the subject; In others, Its extent; In some, to 
fiscertain the meanlng of a term, where It had acquired by use a particular 



ta'eaninfe; In' ctthers,:;tQ ascertaiia in-iWhat igense It was usedy- w;hei«e, it adi- 
mltted of several ûieaniags; but in ail the putpose was thejsaœe-rto asr 
certain bytMè médium of proof the Intention of tlie parties,: wbere, with- 
ô«t the aid ôf such évidence, that could KOt be done so as to give a just 
interpretatloh of the contract." : ;• <• > 

•In the<iâse first cited/thei court was eonfronted with what it 
teri-qed, the ambiguous wqrds, "sound literature and solid science" 
and "iricjilqation of général lëàriiing atld knowledge.'" It was held 
that paroi évidence should be admitted for the purppse'of ascertain- 
ing the intention of the parties at the time. 

In Môrtoh v. Jackson, 1 Smedes & M. SOI, 40 Anî. Dec. 107, ex- 
trinsiç /évidence was adinittèd; to sho^, the meanirtg'of the term, 
"swamp ïand," as used in a deed. tt, ,i(Vas. perniitted în New Jer- 
sey Zinc; Go. v. Boston F. Co., IS N. J: Êq, 466, to show the mean- 
ifigof thé term "zinc," in deed conveying "zinc ores/' and in Rob- 
erfs y. Short,,! Tex. 378, to shbw whàt was mearit by the term, 
"Texas; money," as used in a note. >/ . > 

in Walker V. Riley & Go., 6 Ga. App. 519, 65 S. É.,301, the court 
admitted paroi évidence to explain thé words, "lOcal manager." 
■"Pa:roï eyidence thus offered for the ëolcpurpose of definitig the 
raeaning of the tîtle coriferred upon the employé is. not," says thê 
court, "violàtive of the rule which forbids that the terms of a 
valid vi^ritten contractbe varied or contradicted by paroi évidence." 

Where an employé was engaged to give "his entire business 
service" to his employer, paroi évidence was admitted for the pur- 
pose of showing what was the understanding and intention of the 
parties. Davis v. Dodge, 126 App. Div. 469, 110 N. Y. Supp. 787. 

The Circuit Gourt of Appeals for the Ninth Gircuit held in North 
Am. Transportation & Trading Go. v. Samuels, 146 Fed. 48, 76 
G. G. A. 506, that paroi évidence was admissible to show the kind 
and quality of goods contrâcted to be sôld, the proportions thereof, 
and the manner in which it was contemplàted the seller should 
make salés from the stock prior to delivery — citihg Fire Ins. As- 
sociation v.: Wickham, 141 U. S. 564, 576, 12 Sup. Gt. 84, 35 L. Ed. 
860. 

Many other cases might be cited to support the doctrine that 
paroi évidence is admissible to explain what is obscure or ambig- 
uous in a contract. 

[2] In the présent contract, it is provided that the défendant has 
"engaged the party of the second part" (plaintiflf) "as manager," 
etc, It was sought by the question sèt ôut in the assignment of 
error above quoted to disclose what were the duties of plaintifï as 
manager. It appears from the record that plaintifï had a wide ex- 
périence in the handling of certain so-called side lines, while de- 
fendant's Chicago dealings theretofore were confined practically to 
the scale business. Plaintifï says : 

"The obtalning of the représentation of thèse side lines was the object of 
openlng the store in Chicago. I think that was the object of my employ- 
ment as manager." (Record, p. 34.) 

From this it will be seen that there is in the record a suggestion,, 
at least, of the unusual character of plaintifï's duties as manager. 
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The circumstances create a situation which calls peculiarly for en- 
lightenment as to what was the scope of thèse duties, with référ- 
ence to the manner in which the machinery lines mentioned in that 
contract were to be sold and représentation of them obtained. It 
was therefore error to sustain plaintiff's objection to the question 
set out in the assignment of errors above quoted. 

The judgment of the trial court is reversed, with direction to 
grant a new- trial. 



In re EMEESON, MAELOW & 00. 

MANSPIELD V. CHICAGO TITLE & TEUST CO. 

(Circuit Court of Appeals, Seventli Circuit. April 23, 1912.) 

No. 1,822. 

1. BANKEtrPTCT (§ 143*) — Pbopekit Vesting in Trustée— Money Held as 

Agent or Teustee. 

Petitioner, who owned several car loads of turkeya in a eold istor 
âge wareliouse in Cliicago, gave an order to tlie warehouseman to deliv- 
er ail or any part of the same to banlirupt, which was a commission 
dealer in poultry and had agreed to forward the same to a purcbasar 
In New York, without charge to petitioner. They were not shipped 
to such purchaser, however, but petitioner authorized the bankrupt to 
handle them as its own, and the bankrupt withdrew a car load and 
sold the same to a third person, using the proceeds to pay on its own 
debts. Neither its receiver nor trustée in bankruptcy received such pro- 
ceeds. JBeld, that the relation between petitioner and the bankrupt with 
respect to the proceeds was that of debtor and creditor, and that peti- 
tioner had no greater rights as against the trustée than any ordinary 
creditor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224; Dec. Dig. § 143.*] 

2. CaERIEBS <§ 3*)— "POKWARDINO MeHCHANT"— "POBWABDER." 

A "forwarding merchant" or "forwarder" is one who ships or sends 
forward goods for others to their destination by the instrumentality of 
third persons without himself incurring the liability of a carrier to 
deliver them, and neither ineludes a conslgnor shipping goods nor a 
carrier engagea in transporting them. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1, 462-478, 
966, 967; Dec. Dig. § 3.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2926, 2927.] 

Appeaî from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of Emerson, Marlow & Co., bankrupts. From an or- 
der of the District Court, George D. Mansfield appeals. Affirmed. 

Appellant, hereinafter called "petitioner," filed his amended pétition in 
the District Court for an order on the appellee, hereinafter termed "re- 
ceiver," to pay over to him the sum of $5,717.39, allegéd to be a trust fund 
belonging to the petitioner, of which the receiver took possession as an as- 
set of the bankrupt's estate. The receiver filed its answer denying the 
existence of any such ti-'ust fund. On référence duly had, the référée pro- 
ceeded tp hear tlie causé, and on November 2, 1910, dismissed the said 
amended pétition for want of equity. Petitioner thereupon filed his peti- 

*For other cases see same topic & § xnuBBS iû Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion for revlew, which was granted upon the hearing of said pétition. Oji' 
March 7; 1911, the District Court ordered tliat tlie sald order of ttie réf- 
érée ,disàIlowIng the claim of the petltioner for préférence and dlsmissin^ 
hls said pétition for want of e<iulty be aflirmed and the pétition dlsmissedi, 
aud that the claim be allowed as a gênerai claim for said sUm of $5,717.39. 
Petitioner's appeal from said order of the District Court dlsmissing sald petl. 
tion for revlew for want of equity is now before the court. 

From the record it appears that in peçen>ber, 1906, petitioner bought from 
bankrupt, through One Emerson, its Ipreslderit, 10 car loads of turkeys to be 
delivered in February, 1907; that they were delivered, and placed by peti- 
tioner in the Chicago Cold Storage Warehouse Company's warehouse at 
Chicago, and were paid for by moneys borrowed from the warehouse Com- 
pany on the warehouse receipts issued for the turkeys, as security; that 
the turkeys were so delivered and paîd for; that thé priée raid was 17 
cents per pound; that they ^emaiaied in storage, till the fall of 1907; that 
In October, 1907, the bankrupt through Emerson, its président, had an of- 
fer, so he reported, from De Wlnter & Co. of New York for the whole lot 
of turkeys at 21 or 22 cents a pound (net 20 cents in Chicago) ; and that the 
bankrupt company agreed to act as the sales or forwarding agent for the 
owners of the turkeys — there being others in the same situation as petij 
tioner — and to make no charge therefor, Emerson testifying that he feït 
ujider the deal, inasmuch as he had persuaded petltiwèr to buy and had 
offiered to bear'tlie loss, if any, growing out of the purchase, by petltioner. 
When asked why , h(f . ;ma,de, no charge, he replied, '"I got that when they 
bought them." . wlièn the .flpancial part of the transaction was disQuçsed, 
Emerson, président of bankrupt, told jUçÀdain," wBô had large deals . with 
the bankrupt, pèrhaps §2,000,000 a year, and whb,, as. to this turkey deal, 
was In a sipillar position to, and , negotiateà . f or, pètifiquer, that he would 
forward thé turkeys, drâ w the diraf t àgainst them for 19 cents a pound, 
and turn the proceeds over to the w^arehouse copjpany for petitioner, and 
keep the account separate from his gênerai busip,ess. The storage' company 
had orders from petitioner to deliver the turkeys' to linierson with the state- 
ment, "they to pay you as taken out', same basis as they pay you on, the 
McAdam turkeys." Petitioner lived ïn Wisconsin and lef t his affalrs to 
foUow the same course those of McAdam did, though he participated in the 
Interviews of October 17th and 21st. On about OctÔber 21, 1907, petitioner 
was advised through Emerson that ï)e Winter & Co. had stopped shipments 
temporarlly. At the same tirùe Emerson wrote petitioner saying, "If' yoU 
are satisfled, let us handlé the turkeys the same as we would if they were 
our own," It was in respohse that petitioner wrote to the warehouse to 
deliver ta bankrupt "any part of myfrtizen turkeys stored in your house by 
Emerson, Marlow & Company." ■ ': 

Up to this time none of petitioner's turkeys had beenshlpped, and he was 
not known to be in the deal by either J)e 'Winter or the Hollis & Rich Com- 
pany. De Winter & Co. were understood by petitioner to be the purchaser 
of the whole lot, viz., those owned by petitjloneï, McCabe, and another; each 
owning so màny car loads. Four car loads of MeCabe's had been shipped to 
De \Vinter. ïhe bankrupt had drawn against the bills of ladlng In each 
case àt 19 cents per pound, çaused ïils draft to be cashed by the Union 
Trust Company Bank of Chicago, and deposited the prdceeds of the draft 
to its own crédit in its gênerai account in that bank, and held the same un- 
til the shipments were severally accepted and paid forby De Winter & Co., 
and then paid the amounl over , to McCabe by check on its gênerai ac- 
count, thus glvlng banjirupt several dàys use of the money lu its own af- 
falrs. Nb (Siajge,was at any time nia de by the bankrupt, for its services 
in attendih^ to ,the transaction. On Oçtoher 23, 1907, the bankrupt, being 
pressed f or , f ùids, wlthdréw; â car load or petitioner's^ turkeys frorb thevi'are- 
house, some 30,520 pounda, shipped the, came to a flrpi hot tiieretofore mén- 
tioned to petitioner, viz., Hollis & Rich Butter Company of. Boston, Mass., 
drew agai^st-,the shipmé,iit ' f or $6,500, , that being }n excèsS of 19 c^nts per 
pound, had îbe draft cashed by the salà bànïi, and the proceeds placed to 
the crédit of. its gênerai account in said bank, aud checked the same out 
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în paymeut of its own obligations, some of It going to pay draffcs drawn 
upou it hy its seven branfli houses, whicli, as petitioner claims, appUed the 
same in payaient of ttieir several local debts, and in the purchase of poultry 
and other products. HoUis, Rich & Co. refused to honor the draft, claim- 
Ing it was excessive, so that other disposition had to be made of the tur- 
keys, vvhich were afterwards sold for $5,717.89, the sum to which iietition- 
er now lays claim. It is petitioner's contention that this money, either di- 
rectly or in a substituted forui, came into the possession of the receiver, 
thereby augmentiug the bankrupt's estate, and that, whatever its form in 
the receiver's hands, It is a trust fnud, whieh belongs to petitioner. On the 
other hand, the receiver eontends that the funds sent by bankrupt to its 
branc-h houses were not for the purchase of poultry but for the payment 
of debts owing their several local banks from the bankrupt, and that pur- 
chases at the western branches for a few days prior to the bankruptcy were 
unpaid being represented largely by checks on the various local banks not 
jireseuted at the tlme of the bankruptcy. 

The référée found that the relation existing betweeu petitioner and the 
bankrupt was that of debtor and créditer, that the funds received by the 
bankrupt on account of the said turkeys hâve not been traced other than 
that they, as a part of the coniiningled funds, were paid out for debts, ex- 
pousRs, supplies, poultry, and produce as aforesaid, and that the évidence 
failed to show that the bankrupt's e.state bas been benefited or augmented 
by said turkey deal ; that neither the receiver nor the trustée herein re- 
ceived either of said suius of $6.500 or $5,717.39, or auy part of either 
thereof, as sueh, or in substituted form. 

The assignmeBts of error présent the two propositions: (1) That the court 
erred in holding that the relation betweeu petitioner and the bankrupt was 
that of debtor and créditer; and (2) that petitioner had no lien upon the 
bankrupt's estate lu the receiver's or trustee's hands. 

George H. White, Abram E. Mabie, Willard F. Conkey, and John 
A. Irrmann, for appellant. 

Samuel Alschuler, Percy V. Ca.stle, Arista B. Williams, Jesse R. 
Long, and Howard P. Castle, for appellee. 

Before KOHLSAAT and MACK, Circuit Judges, and SANBORN, 
District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Petitioner, together with McCabe, who represented and acted for 
him in his absence, and Emerson, who acted for the bankrupt, tes- 
tify that the transaction was intended to be out of the regular course 
of business; that the turkeys were not billed to the bankrupt; and 
that it was the intention that the bankrupt should be simply a for- 
warding agent. This, standing by itself, would be satisfactory évi- 
dence that such was the case. When, however, we corne to consider 
the course of business subséquent to the alleged agreenient, a dif- 
férent situation arises. The bankrupt was practically given pos- 
session of ail petitioner's turkeys for the purpose of enabling it to 
carry out the transaction with De Winter & Co. It was permitted 
to deal with them as if they belonged to it. In its fînancial distress 
it proposes to give that grant of authority a wide construction, and 
tide itself over a hard place. Up to that time it had made no ship- 
ment for petitioner. It conceived the idea of withdrawing enough 
turkeys from petitioner's stock in the warehouse (as to which there 
would be no one to question its acts) to énable it to procure a sum 
sufficient to relieve its immédiate needs. To do that, it drew a draft 
109 F.— 7 
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for morè thàn the turkeys were worth, attached it to the bill of lad- 
ing, secured the money from its bank on a discount thereof, and 
proceeded to enrich its gênerai bank account to that extent, and sent 
the turkeys to a theretofore unnamed consignée, willing to take ail 
the chances of the draft not being honored or the turkeys accepted, 
so long as it could obtain several days relief. This scheme may 
hâve been, and probably was, in its détails unknown to petitioner; 
but he, through the confidence reposed in the bankrupt, made the 
thing possible, and not only so, but permitted the bankrupt to act 
with ail the powers and appearance of a factor or commission man. 
There is nothing in the record, except testimony of the petitioner, 
McCabe, and bankrupt, as to what the latter was to do in the prem- 
ises to characterize the transaction as other than an ordinary com- 
mission deal with prepaid commissions. The transaction bas none 
of the features of a forwarding agency or merchant. 

[Z] "Forwarding merchant" or "forwarder" are defined in the 
Century Dictionary as meaning: 

"Speclflcally in the United States, one who ships or sends forward goods 
for others to their destination by the Instrumentallty of thlrd persons. 
* • * Nelther a consigner shlpplng goods, nor a carrier engaged in trans- 
portlng them is a forwarder. The name Is applied strlctly to one who 
undertakes to see the goods of another put in the way of transportation 
wlthout himself incurring the Uabllity of a carrier to deliver them." 

Assuming that there was a statement made that the bankrupt 
should act simply as a forwarding agent in the deal, can it be con- 
tended that when the parties afterwards enter into a course of deal- 
ings which clearly are those involving the relations of principal and 
factor, the transaction shall be interpreted by the prior conversation? 
Would not the acts themselves control, rather than the terra by which 
they now are, or perhaps were, at the beginning designated? 

It appears that the lot of turkeys, of which those in suit were a 
part, ail controUed at the beginning by the bankrupt, some 2,000,000 
pounds, were supposed, and represented by the bankrupt, to be sub- 
stantially ail the turkeys in the country. Petitioner and McCabe 
each owned about 250,000 pounds. It is apparent that any one of 
the owners rnight ruin the market; so that it was important that 
they should ail be marketed under one management. This would 
seem to hâve been Emerson's motive in offering to take care of the 
"outletting." He was evidently running the deal and handling the 
turkeys as his own. The fact that Emerson was to pay the pro- 
ceeds of shipmènts to the warehouse company in satisfaction of peti- 
tioner's indebtedness to it throws some light on the subject. 

Interpreting the initial undertaking as stated by petitioner in the 
light of the manner in which it was carried out, it would seem that 
petitioner and his witnesses at the time f ailed to comprehend the 
significance of the ■ terms alleged to hâve been used in the incep- 
tion of the transaction. The law merchant may not be overcome by 
the misuse of some of its terms. It is conceded that petitioner is 
chargeable with whatever knowledge McCabe had of the methods 
used by the bankrupt in selling the turkeys. He therefore knew that 
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the latter was dealbg in its own name with consignées; that he was 
not known in the deal ; that moneys were paid to and to be paid out 
by the bankrupt to the petitioner and McCabe ; that it had f ull con- 
trol of shipments and was using its own judgment in protecting the 
market from a slump, and was dealing with the turkeys just as though 
they were its own, and also knew that its powers with regard to the 
same and its course of business in handiing them was as full and 
complète, and in ail respects comporting with those of any factor 
or commission man. Under the facts of this case, we are unable 
to see how any trust relation arose between petitioner and the bank- 
rupt, other than that which attends to too free exercise of con- 
fidence in one whose integrity is implicitly relied on. Were it other- 
wise, however, we are unable to say from the évidence that any part 
of the moneys realized from the sale of the turkeys came to th>e hands 
of the receiver or trustée in any form. The référée found that the 
funds received by the bankrupt on account of said turke3's bave not 
been traced, and that no part of the same came to the hands of the 
receiver or trustée as such or in any substituted form. When the 
course of business between the bankrupt and its seven branch houses 
is considered, together with the latter's methods of handiing the 
poUltry trade, it would be straining the facts and the law to déclare 
that any part of the estate came to the hands of either of said bank- 
ruptcy officiais charged with a lien for this particular fund. The 
principles of law contended for by petitioner are too well settled to 
require citation ; but the facts support the master's report, which and 
of itself is very persuasive, and not to be overcome except in very 
clear cases. 

We find no error in the judgment of the District Court, and it 
is therefore affirmed. 



In re EMERSON, MARLOW & CO. 

CONTINENTAL & COMMERCIAL TRUST & SAVINGS BANK v, 
CHICAGO TITLE & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

No. 1,823. 

Appeal from the District Court of the United States for tlie Eastern Di- 
ylsion of the Northern District of Illinoi». 

In the niatter of Emerson, Marlow & Co., bankrupts. From an order of 
the District Court, the Continental & Commercial Trust & Saviugs liank, as 
trustée of the estate of Edwin L. McAdam, bankrupt, appeals. Affirmed. 

Elmer H. Adams, Dwight S. Bobb, Asa G. Adams, Abram E. Mabie, and 
John A. Irrmann, for appellant. 

Samuel Alschuler, Percy V. Castle, Arista B. Williams, Jesse R. Long, and 
Howard P. Castle, for appellee. 

Before KOHLSAAT and MAOK, Circuit Judges, and SANBORN, District 
Judge. 

KOHLSAAT, Circuit Judge. This case and case No. 1,822, decided here- 
wlth (199 Fed. 95), are companion cases, based upon substantially the 
same statement of facts and involving the same principles of law. 

The judgment of the District Court herein is therefore affirmed for the 
reasons set out in the opinion filed lu that case. 
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CASSIDY V. SILVER KING COALITION MINES CO. 
(Circuit Court of Appeals, Eiglith Circuit. August 15, 1912.) 

No. 3,708. 

1. Mines and Minekals (§ 43*) — Patent for Mining Claim — Eelation to 

Date op Final Receipt — Éffect of Intebmediate Conveyance. 

Two of tlie four locators of a mining claim, after doing ail the assess- 
ment work thereou for two years, took steps to forfelt the rlghts of thelr 
co-owners therein by notice. Thereafter they applied for and obtained 
a patent In their own names, but after final receipt and before issuance 
of the patent sold and conveyed the clalm by deed. Ueld, that the pat- 
ent, when issued, became operative by relation from the date of final 
receipt, and their conveyance passed the légal title and divested them 
of ail interest; that, concedlng that they did not legally extlnguish 
the interest of one of their eo-owners, but tooli title to his share in 
trust, the trusteeship passed to their grantees, and they could not there- 
after convey it to him or to another. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §| 125- 
129 ; Dec. Dig. §• 43.*] 

2. Mines and Minerals (§ 38*) — Suit to Eecoveb Equitable Interest in 

Mining Claim — Lâches. 

Where an attempt was made by his co-ovvners to forfeit the interest 
of one of the locators of a mining claim for failure to contribute to the 
assessment work, and the claim was afterward patented to the other 
owners, who sold and conveyed the same, a delay of 25 years by such 
part owner after the location of the claim, and 12 years after the patent 
was recorded, before asserting any right therein, was such lâches as will 
bar his right to maintain a suit in equity to reeover an interest therein. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 
871/J-113; Dec. Dig. § 38.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Utah. 

Suit in equity by Charlotte Cassidy against the Silver King Coa- 
lition Mines Company. Decree for défendant, and complainant ap- 
peals. Afifirmed. 

John A. Shelton, for appellant. 

Dickson, Ellis, Ellis & Schulder and A. C. EHis, Jr. (W. H. Dick- 
son and Russell G. Schulder, of counsel), for appellee. 

Before ADAMS and SMiTH, Circuit Judges, and WILLARD, 
District Judge. 

WILIvARD, District Judge. This is a suit, brought in 1910, by 
Charlotte Cassidy, widow and heir of James P. Cassidy, to quiet 
her title to an undivided quarter of the Captain mining claim, lo- 
cated on April 6, 1881, in the names of E. P. Cassidy, Timothy 
Madden, Andrew Lundin, and Peter Anderson; it being claimed 
that James P. Cassidy was E. P. Cassidy, one of the locators. The 
mine is situated in Park City, Silmmit county, Utah. After pro- 
ceedings by Lundin and Anderson to forfeit the interest of Mad- 
den and John Cassidy, Lundin and Oison, the mother of Anderson, 
and who had succeeded to his rights, applied in 1895 for a patent. 

♦For other caees see same topic fi § numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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They paid for the claim, and a final receipt was issued by the re- 
ceiver of the land office on December 27, 1895. The patent was 
issued on May 21, 1896. 

On January 20. 1896, a deed for the Captain claim was filed in 
the recorder's office of Snmmit county, executed by Lundin and 
Oison in favor of David Keith and Thomas Kearns. This regis- 
tration was after the issuance of the final receipt. The deed, how- 
ever bore the date of December 21, 1895, which was before the is- 
suance of such receipt. But it appeared from the instrument it- 
self that it was not acknowledged until January 15, 1896, and the 
undisputed paroi testimony showed that it was not delivered until 
after it was acknowledged. This évidence overcomes any prima 
facie presumption that the deed took effect on the day of its date. 
It did not in fact take effect until after Lundin and Oison had 
bought the claim and had obtained the final receipt. By subsé- 
quent conveyances the défendant has succeeded to ail the rights 
of Keith and Kearns. 

Nearly 14 years afterwards aiid on September 8, 1909, James P. 
Cassidy procured a quitclaim deed from I^undin for the whole 
claim, and by jtidicial proceedings against the heirs of Oison, which 
culminated in a decree dated .Vlay 29, 1910, it is claimed that he 
procured a conveyance from said heirs of an undivided one-eighth. 

In a suit prior to the présent one, and brought against the same 
défendant, commenced by James P. Cassidy in December, 1908, and 
therefore before he obtained the conveyances just rnentioned, he 
claimed that the défendant held the title to a quarter interest of 
the claim. in trust for him, and asked for a conveyance, thus set- 
ting up an équitable title. In the présent case, however, theplain- 
tiff strongly insists that her claim is légal, and not équitable; that 
she shows a patent from the United. States to Oison and Lundin, 
and a légal conveyance from Lundin, and'from the heirs of Oison 
of an undivided one-fourth of the property. The fact that the case 
appears on the equity side of the court counsel explains by re- 
ferring to a statute of Utah, which authorizes the owner of vacant 
and vmoccupied property to maintain an action against a :person 
setting up an adverse claim thereto for the purpose of having such 
claim determined, and by saying that the remedy afforded by that 
statute can be enforced upon the equit\' side of the fédéral court. 
If, however, it should turn out that she has no légal title, but only 
an équitable one, the samé lâches which defeated her husband in 
the former suit will now defeat her hère. 

For the purpose of the discussion we assume that James P. Cas- 
sidy is the E. P. Cassidy named as one of the locators, although 
that is not altogether clear from the évidence. We assume, also, 
that the forfeiture proceedings against John Cassidy were not suf- 
ficient to détermine the interest of James P. Cassidy. 

[1] The deed from Lundin and Oison to Keith and Kearns, upon 
which the defendant's title rests, was in substance as follows : 

"Wltnesseth, that the said parties of the first part, for and in considéra- 
tion of the sum of twenty-five huudred dollars, laivful nioney of the United 
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States of America, to them in hand paid by said party of the second part, 
the receipt whereof is liereby acknowledged, liave granted, bargained, sold, 
remised, released, and forever qultclalmed, and by thèse présents do grant, 
bargain, sell, remise, release, and forever quitclaim, unto the said parties of 
the second part, and to their heirs and assigns, forever, ail the right, title, 
and interest, estate, claim, and demand, botii in law and equity, as well in 
possession as in expectaney, of the sald parties of the flrst part, of, in, or to 
that certain portion, claim, and mining right, title, or property on that cer- 
tain vein or Iode of rock, containing precious metals of gold, silver, and other 
metals, and situate in the tJintah mining district, Summlt county, Utah, 
and descrlbed as foUows, to wit: Ail of the Captain Iode mining claim and 
ail of the Uintah Iode mining claim, as surveyed for patent and described in 
field notes and plat of the officiai survey on file in the United States land 
office, at Sait Lake Olty, Utah. Together with ail the metals, ores, gold and 
silver bearing quartz, roclc, and earth therein, and ail the rights, privilèges, 
and franchises thereto incident, attendant, and appurtenant, or therewith 
usually had and enjoyed, and also ail and singular the tenements, heredita- 
mehts, and appartenances thereto belonglng, and the rents, issues, and profits 
thereof, and also ail the estate, right, title, interest, possession, claim, and 
demand whatsoever of the said parties of the lîrst part of, In, or to the prom- 
ises, and every part and parcel thereof. To hâve and to hold, ail and singu- 
lar, the promises, with the appurtenances and privilèges thereto incident, 
vmto the said parties of the second part. And the parties of the first part, 
for their heirs, do hereby agrée to and with the party of the second part 
that they hâve full right and power to sell and convey the said promises, and 
that the sald promises are now f ree and clear f rom ail Ineumbrances, sales, 
or mortgages made or sufCered by the sald parties of the first part." 

What did that deed convey? Although the patent was not is- 
sued until 1896, and after the deed was delivered, yet when the 
patent did issue it became operative as of the date of the final re- 
ceipt, which was before the deed was deHvered. U. S. v. Détroit 
Lumber Co., 200 U. S. 321, 335, 26 Sup. Ct. 282, 50 L. Ed. 499; 
Benson Mining Co. v. Alta Mining Co., 145 U. S. 428, 12 Sup. Ct. 
877, 36 L. Ed. 762. The case must be considered, then, as if the 
patent had been issued on December 27, 1895. As will be seen 
hereafter, there is nothiilg inéquitable in applying the doctrine of 
relation announced in thèse cases to this suit. 

It is certain that, when the United States issued the patent, it 
passed to the grantees therein ail the interest whieh the govern- 
ment had in the land. After it was issued the United States held 
nothing, either for itself or in trust for Cassidy. If a trust rela- 
tion had existed before between the government and Cassidy, the 
trusteeship passed from it by this conveyance. After the patent, 
if any one held the interest of Cassidy in trust, it must hâve been 
Lundin and Oison. It being considered that the patent was issued 
on December 27, 1895, Lundin and Oison after that date were, up- 
on the theory most favorable to the plaintifï, trustées for Cas- 
sidy. In January, 1896, they conveyed by the deed above quoted 
to Keith and Kearns. It is plain that after that deed they retained 
no interest of any kind in the property. No construction of the 
deed is permissible which would transfer to Keith and Kearns 
three-quarters of the land, and retain the other quarter in Lundin 
and Oison in trust for Cassidy. As the United States by its patent 
severed its relations with Cassidy, and cast them on Lundin and 
Oison, so ; Lundin and Oison by their deed severed any trust re- 
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lations which they might hâve had with Cassidy, and cast them 
upon Keith and Kearns. After that deed neither Lundin nor Oison 
was a trustée for Cassidy; neither one had any interest of any 
kind in the land. So that when, nearly 15 years afterwards, Lundin 
undertook to quitclaim the property to Cassidy, nothing passed 
l)y his deed, for he had nothing to convey. The same thing is 
true of the judicial conveyance from the heirs of Oison. Nothing 
passed by that conveyance, because those heirs had nothing to con- 
vey. 

[2] The case then stands as it would stand, had no deed ever 
been made by Lundin to Cassidy, or no conveyance made to him 
from the heirs of Oison. Thus standing, plaintifï now appears 
with only an équitable title. To the enforcement of that équitable 
title the lâches of the plaintifï and her husband is a complète bar. 
Plaintifï's counsel seems to be of that opinion, for he says in his 
brief, on page 9 : 

"If James P. Cassidy was, on the 21st day of I>ecember, 1S95, the owner 
of a one-quarter Interest in the Gaptain Iode elaim, and if, by the issuance 
of the patent on May 21, 1896, the Sllver King Mining Company was vested 
with the légal title as to such one-quarter Interest, whlch was held tn trust 
by it for the sald Cassidy, then there might be some question as to whether 
or not the coœplainant's suit should net t>e held to be barred. Under the 
State of facts assumed, the Silver King Mining Company and its successor, 
the Silver King Coalition Mines Company, would be the trustée of a con- 
structive trust; and If the suit had been one to déclare and enforce such 
trust, such suit, accordlng to some of the authorities, might (if the trustée 
denied the existence of the trust and objected on account of the delay to the 
maintenance of the suit) properly be held to hâve become barred, even though 
the trust relation was clearly proved, and there had been no préviens répu- 
diation of the trust by the trustée. In a suit brought by the holder of the 
équitable title agalnst one who held the légal title, for the purpose of quiet- 
ing his title, the same rule would possibly apply." 

To show what the plaintiff and her husband knew, or ought to 
hâve known, for the 20 or 25 years during which they remained 
silent and inactive, it may be well to refer to some of the facts 
which appear in the case. In an afïîdavit made since litigation 
over this claim arose, plaintifï swore to a complaint which stated 
that James P. Cassidy left Utah on December 15, 1882, and be- 
came a résident of Montana, where he resided until his death on 
December 16, 1909. There is no compétent évidence to show that 
he ever returned to Utah. On September 6, 1884, Lundin and 
Anderson gave notice to Tim Madden and John Cassidy that they 
had performed the assessment work of Madden and Cassidy on 
the Captain claim for 1882 and 1883. This notice was given for 
the purpose of forfeiting their interest. It was published for 12 
weeics in a newspaper at Park City. The notice and proof of pub- 
lication were filed in the recorder's ofHce for Summit county on 
August 19, 1886. No part of the sum due for this assessment work 
was ever paid by any one. On December 24, 1894, Anderson, Lun- 
din, and Oison gave notice of their intention, as co-owners of the 
claim, to hold and work it after 1894. This notice was filed in 
the local office on December 29, 1894. On October 9, 1895, Lundin 
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and Oison made application for a patent. In the application they 
stated that they were the sole owners of the claim. They attached 
copies of the forfaiture notices against Madden and John Cassidy, 
and an affîdavit that E. P. Cassidy was John Cassidy. Notice of 
this application for a patent was posted on the claim, and it re- 
mained there for more than two months. It was published for 
ten weeks in a newspaper at Park City. The défendant and its 
grantors paid ail the taxes upon the property from 1897 to 1910. 

The first step which Cassidy took to assert his rights, so far as 
the évidence shows, was the commencement of a suit against the 
défendant on December 1, 1908. For more than 25 years he made 
no effort to find out what had become of his interest in the Cap- 
tain claim. He was a miner, and must hâve known of the laws and 
régulations which required yearly labor in order to préserve his 
interest. He must hâve known that, if the claim had not been 
entirely abandoned, some of his companions must hâve donc the 
assessment work which he ought to hâve done. The records of 
Summit county contained papers showing the attempted forfeiture 
of his rights. The most casual inspection of those records after 
AuguSt 19, 1886, would hâve disclosed this fact. A simple letter 
of inquiry to the local United States land office at any time after 
1895 would hâve told him that he should move promptly if he 
desired to~ assert his claim, yet for more than 12 years after this 
daté he did nothing and said nothing. The officers of the défend- 
ant conipany never heard of his claim .until he commenced his first 
suit in December, 1908. Under the circumstances of this case, no 
cause of action which he may hâve had, whatever it may be called, 
can survive after such delay. 

The decree of the court below is afhrmed, with costs, 



JIII.LER V. WESTON et al.t 

(Circuit Court of Appeals, Eiglith Circuit August 15, 1912.) 

No. 3,014. 

1. Courts (§ 489*) — Jurisdiction of Fedebal Codkts — Suits Kblating to 

l'KOIlAIF. OF AYlLLS. 

IJuder Coust. Colo. art. G, § 23, and lîev. St. Colo. 1908, § 7082 et seq., 
whicli vest In tbe county courts exclusive jurisrlictlon o£ ail probate pro- 
ceedlngs, and td décide therein on the geuuineness and validity of any 
writing purporting to bé a will, and to admit it to probate or deny its 
probate, and do not eoufer on.tlie courts of law or equîty of the state 
jurisdiction to détermine any of sucti uiatters, except in direct appellate 
proceedings from tbe county court, a fédéral court in that state is with- 
but jurisdiction of a suit to prevent the probate of a will or to hâve It 
adjudged invalld. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1324-1341, 1372- 
13Tô; Dec. Dig. § 4S9.* 
; Probate Juri.çdiction of fédéral courts, see note to Bedford Quarrles 
, :Co. ;V. ïhomlinson, 36 O, G. À. 276.] 

*FDr oltLer caaea eee same topic & % kdmbeb tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
t Rehearing denied December 6, 1912. 
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2. Equitt (§ 150*) — Pleading — Multifabiouskess of Bill. 

A bill agalnst the exeeiitors nained in a wlU and the lieiiefieiaries 
theremider to hâve it dwlared iuvalld and denled probate, in which an- 
otlier défendant is also Joined for the purpose of havlng a deed fi'om the 
testator to snch défendant adjudged void for fraud, and canceled, is 
iiuiltlfarious. 

[Ed. Note.— For other cases, see Equity, Cent. Vig. §§ .342, 371-379 ; 
Dec. Dig. § 150.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Suit in equity by George A. Miller against William E. Weston, I. 
S. Smith, Juiia Holst, and others. Decree for défendants, and com- 
plainant appeals. Reversed, with directions to dismiss for want of 
jurisdiction. 

John T. Bottom, for appellant. 

Fred Herrington, for appellee Holst. 

G. K. Hartenstein (I. O'Mailia, on the brief), for other appellees. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. The appellant, George A. Miller, a citizen 
of Missouri, brought this suit in the Circuit Court against the défend- 
ants, William E. 'Weston and I. S. Smith, as individuals and as ad- 
ministrators, to coUect of the estate of David F. Miller, deceased, and 
others, ail citizens of the state of Colorado or states other than Mis- 
souri, to prevent the probate of a paper purporting to be the last will 
and testament of said David F. Miller, deceased, in which the said 
William E. Weston and I. S. Smith, are named as executors and tes- 
tamentary trustées, and the défendants, other than Julia Holst, as 
devisees or legatees in said will or their légal représentatives. No 
other ground of fédéral jurisdiction is alleged than the diverse citizen- 
ship of the parties. The défendants, other than the défendant JuHa 
Holst, demurred to the bill upon the grounds, aniong others, that there 
was no equity in the bill, and that the Circuit Court was without juris- 
diction of proceedings to probate a will, contest the same, or to deny 
its probate; and the défendant Julia Holst, upon the further ground 
that as to her the bill was multifarious. The demurrers were sus- 
tained, the bill dismissed, and the complainant appeals. 

The bill is voluminous, covering 34 pages of the printed record. 
It is sufïàcient to say, that among its many allégations it is alleged in 
substance: That David F. Miller, alleged to be a résident of the city 
and county of Denver, in the state of Colorado, died in Fremont 
county, that state, Decembcr 7, 1906, while temporarily therein, leav- 
ing the appellant, George A. Miller, as his son and only heir at law 
surviving him, and what purports to be the last will and testament 
of said deceased, in which the défendants William E. Weston and 
I. S. Smith are named as executors and testamentary trustées, and 
others of the défendants, than Julia Holst, as legatees and devisees 
thereunder, or their légal représentatives; that on December 21, 1906, 
said défendants William E. Weston and I. S. Smith filed said pur- 
ported will in the county court of Park county, Colo., for probate, and 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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due notice thereof was given to the appellant, who within the time 
required by the law of Colorado filed in said court notice of his in- 
tention to contest said will, and objections thereto alleging that said 
paper was not the last wiil and testament of David F. Miller de- 
ceased ; that deceased was mentally incapable of making a will at the 
time he signed said paper; that he was induced to sign the same by 
the fraud and undue influence exerted upon and over him by the de- 
fendants other than the minor défendants, and objected to the probate 
of said alleged will. 

The paper alleged to be the last will of said David F. Miller is 
set forth in the bill as f ollows : 

"I, the undersigned, David F. Miller, of Fairplay, in the county of Park, 
State of Colorado, * * * do make and déclare the following as my last 
will and testament: 

"1. I will and direct that my funeral expen&es and ail my just debts be 
promptly paid. * * * 

"2. I hereby constitute William E. Weston and I. S. Smith, of Fairplay, 
Colorado, and either of them, should the other be dead or refuse to aet, ex- 
ecutors of tliis will and trustée of my property, real and Personal, and ail 
rights and crédits, to whom, ou the admission of this will to probate, the title 
and ownership of my said property rights and crédits shall go, in trust, how- 
ever, for the realization of said rights and crédits and conversion Into money 
of said real estate and Personal property according to their best abllity and 
Judgment under the supervision of the court of probate, and for the distribu- 
tion of ail the proceeds, after flrst paying my funeral expenses and my debts 
as above directed as well as ail expenses of adndnistration, Includtng full 
compensation to my said executors, as next hereinafter stated." 

The next eigfît paragraphs make certain devises or bequests to sis- 
ters of the deceased and other persons, and to the défendants John 
D. Buyer, Julia Ryan, and Mary Hammond. The ninth paragraph 
bequeaths to George A. Miller, the appellant, the sum of $3,000, and 
the tenth, $300 each to his four minor sons, naming them. 

The paper purports to hâve been signed by David F. Miller, at 
Fairplay, Park county, Colorado, August 22, 1905, in the présence 
of four witnesses, one of whom is "Isaac S. Smith." What purports 
to be a codicil modifying the eighth paragraph of the will purports 
to hâve been signed by David F. Miller, at Fairplay, Park county, 
Colorado, May 21, 1906, in the présence of three witnesses. The 
paragraphs of the will, other than above set forth, and the codicil, 
are not material to a détermination of the questions presented by the 
demurrers. 

As to the défendant Julia Holst, it is further alleged that, through 
her fraud and undue influence over the said David F. Miller, she in- 
duced him to sign a deed to her of certain property in the city of 
Denver, which deed was never delivered by the deceased in his life- 
time; that after his death she fraudulently obtained said deed from 
his private papers, and placed the same of record in the city and 
county of Denver, Colorado ; and it is prayed as against her that said 
deed and the record thereof be canceled, set aside, and adjudged void. 

The dominant purpose of the bill, as to the défendants other than 
Julia Holst, obviously is for a decree that the paper purporting to be 
the last will and testament of said David F. Miller, deceased, is not 
such will, that the probate thereof be denied, and that appellant be 
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decreed to be the owner of his father's estate free from any of the 
provisions of said will ; and, as to the défendant Julia Holst, that 
the deed of the real estate in the city of Denver, alleged to hâve been 
made by David F. Miller to her, but never delivered, and the record 
thereof, be set aside and adjudged void. 

The only grounds of the demurrers that we deem it necessary to 
consider are those of the défendants, other than Julia Holst, which 
challenge the jurisdiction of the Circuit Court over the matter of the 
probate of the alleged will of David F. Miller, and that of the de- 
fendant Holst, alleging that as to her the bill is multifarious. An 
extended discussion of thèse is quite unnecessary. 

[1] The Suprême Court of the United States has frequently con- 
sidered and determined the question of the power of a Circuit Court 
of the United States over the probate, or revocation of the probate 
of a will. In Farrell v. O'Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50 
L. Ed. 101, a suit to annul the probate of a will which had been ad- 
mitted to probate by the proper probate court in the state of Washing- 
ton, the authorities bearing upon this question are reviewed at some 
lengtTi by the présent Chief Justice, then Mr. Justice White, after 
which he states the conclusion of the court as to the principles de- 
ducible from them as f ollows : 

"An analysls of the cases, in our opinion, clearly establlshes the follovving: 

"First That as the authority to make wills is derived from the state, and 
requirement of probate is but a régulation to make the will effective, matters 
of pure probate. in the strict sensé of the words, are not within the jurisdic- 
tion of courts of the United States. 

"Second. That where a state law, statutory or customary, gives to the citi- 
zens of the state, in an action or suit inter partes, the right to question at 
law the probate of a will or to assail probate in a suit in equity, the courts 
of the United States, in admlnistering the rights of citizens of other states 
or aliens, will enforee such remédies. 

"The only dispute possible under thèse propositions may arise from a dif- 
férence of opinion as to the true signiflcance of tlie expression 'action or suit 
inter partes,' as employed in the second proposition. When that question 
is cleared up, the propositions are so conclusi%'ely settled by the cases referred 
to that they are indisputable. Before coming to apply the propositions we 
must, therefore, accurately fix the meaning of the words 'action or suit inter 
partes.' 

"The cited authorities establlsh that the words referred to must relate only 
to indepeudent controversies inter partes, and not to mère controversies 
which may arise on an application to probate a will because the state law 
provides for notice, or to disputes concerning tbe setting aside of a probate, 
when the remedy to set aside afforded by the state law is a mère continua- 
tion of the probate proceeding ; that is to say, merely a method of procédure 
ancillary to the original probate, allowed by the state law for the purpose 
of giving to the probate its ultimate and final efîect. We say the words 'ac- 
tion or suit inter partes' must hâve this signiflcance, because, unless that be 
their Import, it would follow that a state may not allow any question to be 
raised concerning the right to probate at the time of the application, or any 
such question thereafter to be made in ancillary probate proceeding, wlthout 
depriving Itself of its concededly exclusive authority over the probate of 
wUls." 

The law of Washington is then referred to, and the conclusion is 
reached that under that law a proceeding for the probate of a will, 
or to annul the probate of one, is not an independent suit "between 
parties," but is the procédure established by the state for the settle- 
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ment of the estâtes of deceased persons and the distribution thereof 
according to their wills, or the law of the state if they leave none, of 
which proceedings the courts of law or equity in that state are not 
given jurisdiction, and that the Circuit Court of the United States 
in that state has not, therefore, jurisdiction of such a proceeding. 

The law of Colorado is not essentialïy différent in this respect from 
the làw of Washington. Article 6, § 23, of the Constitution of Colo- 
rado provides: 

"County courts shnll be courts of record, and shall hâve original .iurisdic- 
tion in ail matters of probate, settlemeiits of estâtes ot deceased persons, ap- 
pointments of guardiaus, conservators and administrators, and settleuient of 
their accounts. * * » " 

The statutes of Colorado provide in détail for a hearing in the 
county court, upon the filing therein of a paper purporting to be the 
last will and testament of a deceased résident of the county, and a 
détermination by it whether or not such paper is the will of such 
person, the fixing of a day for such hearing, the giving of notice to 
ail persons in interest, the filing of objections by any person desiring 
to contest the will, or object to the validity of ail or any portion of the 
contents thereof, the hearing and détermination of such objections, and 
for an appeal from the decree or order of the court in such proceed- 
ings to the district court, and to the appellate or Suprême Court of 
the state. Revised Statutes of Colorado 1908, § 7082 et seq. Neither 
the Constitution nor the statutes of the state confer upon the courts 
of law or equity in that state, or any other court than the county 
court, any jurisdiction to admit a will to probate, or to annul such 
probate after it has been allowed by the county court; and the only 
provision for reviewing the order of the county court, admitting a 
will to probate, or denying its probate, to which our attention has 
been called, is by appellate proceedings in the proper appellate court. 

The appellant contends in argument that the alleged will is void 
upon its face because it ofïends the "rule against perpetuities." This 
is based upon certain words in the second paragraph of the will, which 
reads : 

"I hereby constitute William B. Weston and I. S. Smith, of Fairplay, Colo- 
rado, and either of them, should the othèr be dead or refuse to act, executors 
of this will and trustée of my property, rèal and porsonal, and ail rlghts and 
crédits, to whoin, on the admission of this will to prohate, the title and own- 
ership of my said property rights and crédits shall so, in trust, however, for 
the realization of said rights and crédits. » » * " 

The italicized words are the words which it is claimed render the 
instrument void. This in efïect calls for a construction of that por- 
tion of the will, and until the will shall be admitted to probate it is 
purely a moot question; for, should the will be not admitted to pro- 
bate, there is nothing for any other court than the court of probate 
to construe. The statutes of Colorado, set forth in the briefs of coun- 
sel, direct that the county court, if the instrument be found to be a 
will, shall hear and détermine, before it shall finally admit the same 
to probate, whether or liot any portion ôf the will is void, and, if so, 
to admit the will to probate in so far as it shall be found to be valid, 
and it shall be executed to that extent only ; and any portion of the 
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estate not conveyed by the will, because of the invalidity of any por- 
tion thereof , shall be held to be intestate property and be administered 
as such by the executors. If the entire contents of the will be held 
void, the estate skall be administered as in other cases of intestacy. 
Section 7095, Rev. Stats. of Colorado 1908. Inasmuch as the alleged 
invalidity of the will, or any portion thereof, if it be found to be a 
will, is to be determined by the probate court before finally admitting 
it to probate, such détermination inheres in and is, of necessity, a part 
of the probate proceeding. The Circuit Court, therefore, bas no more 
jurîsdiction to détermine, in advance of the probate of the will, the 
validity or invalidity of that part of the will to which appellant ob- 
jects, thân it bas of any other part of the probate proceeding. 

[2] The demurrer of the défendants other than Julia Holst to the 
bill was therefore properly sustained, but upon the ground that the 
Circuit Court had no jurisdiction to either admit to probate or deny 
tl>e probate of the alleged will of David F. Miller, and that of the 
défendant Julia Holst was properly sustained upon the ground that 
as to her the bill vi'as clearly multifarious. 1 Street's Fédéral Equity, 
^§ 441, 442. And see' Oliver v. Piatt, 3 FIow. 333-411, 412, 11 L. 
Ed.^622. 

The court, however, dismissed the bill as to ail défendants, ap- 
parently for want of equity; at least it does not aftîrmatively appear 
that it was dismissed for want of jurisdiction, or that as to the de- 
fendant Holst because it was multifarious. The bill should hâve been 
dismissed as to ail of the défendants, except the défendant Holst, 
for want of jurisdiction only, and without préjudice to the right of 
the appellant to contest the will of David F. Miller in the probate 
court, if he shall be so advised; and as to the défendant liolst it 
should hâve been dismissed upon the ground that it was multifarious. 

The cause will therefore be reversed, and remanded to the United 
States District Court for the District of Colorado as the successor of 
the United States Circuit Court for that District, with directions to 
dismiss the bill without préjudice as to ail of the défendants, other 
than the défendant Holst, for want of jurisdiction, at appellant's cost, 
and as to the défendant Holst, without préjudice, because it is mul- 
tifarious. The appellees will recover their costs of this court. It is 
ordered accordingly. 
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KENSINGTON S. S. CO. v. CITY OF MILWAUKEE. 

(Circuit Court of Appeiils, Seventli Circuit. April 23, 1012.) 

Nos. 1,817, 1,833. 

1. Navigable Waters (§ 20*) — Liability fob Ne(;lioence— Unsafe Bridge 
OvER Navigable Stream. 

A deeree afflrnied, lioldius a city solely liai île for an in jury recelved 
by a steamer by strikiug against the stone abutiuent of a drawbridge, 
through which she was beiiig towed ; It appeariug that the tugs were 
not in fault, that the timhers by which the abutuient had originally been 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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guarded had been allowed to rot away, and that the cîty had been noti- 
fled of Its dangerous condition. 

tEd. Note. — For other cases, see Navigable Waters, Cent Dig. §§ 73- 
99; Dec. Dig. § 20.»] 

2. Admibalty (J 122*) — Costs — Equitable Disteibtjtion. 

Tlie owner of a vessel injured, wliile being towed througb a draw- 
bridge, by striking against the unguarded masonry, brougbt suit therefor 
against the towing tugs; and the elalmants brought in the city, whlch 
maintained the bridge, under the fifty-ninth rule. The city was held 
solely In fault and liable for the injury. Held, that the claimants of 
the tugs were entitled to recover their costs from libelant, which was 
responsible for their being incurred. 

[Ed. Note.— FOr other cases, see Admiralty, Cent. Dig. §§ 797-827 ; Dec. 
Dig. § 122.*] 

Appeals from the District Court of the United States for the 
Eastern District of Wisconsin. 

Suit in admiralty by the Kensington Steamship Company against 
the tugs Starke and Welcome, Sophie Meyer and others, claimants, 
in which the City of Milwaukee was impleàded. From the decree 
(182 Fed. 498), libelant and the city both appeal. Afifirmed. 

The parties in the court below were the Kensington Company, owner of 
the Kensington, libelant, the steam tugs Starke and Welcome, Sophie Meyer, 
Veronica Starke, and William G. Starke, executrix, exécuter, and trustées 
of the estate of Conrad Starke (former owner of the tugs), answering claim- 
ants, and the city of Milwaukee, brought into the case pursuant to the péti- 
tion of claimants under the fifty-ninth admiralty rule, which provides for the 
brlnging in of any other vessel, or any other party, when suitable allégations 
showing fault or négligence thereof shall appear by pétition. The steamer 
was injured by striking the abutment of a tridge, while being towed by the 
tugs. The questions litigated were whether the tugs or the city was liaWe 
for the collision, and, the city havlng been found liable, how the costs of the 
tug owners should be paid. The decree flnds the damages to be paid by the 
city to the steamer, with interest, $1,905.22, and the costs $213.95. It also 
charges the steamer with the costs of the tug owners, $55.86. Both the libel- 
ant and the city appeal. 

It appears from the record that on the 3d day of December, 1907, the tugs 
Starke and Welcome were towing the steamer Kensington stern first, without 
cargo, but with water ballast, down the Milwaukee river at the port of Mil- 
waukee. The Starke had a Une from her bow and the Welcome had a Une 
from her stem. The Kensington was not working her englnes, the power 
being suppUed by the Welcome at her stern. The length of the Kensington 
is 400 feet over ail, and her beam Is 50 feet. It is alleged that, when the 
Kensington entered the east draw of the State Street bridge, her starboard 
side about abreast of the center of the boiler house, at the llght water mark, 
struck the upper and northerly portion of the easterly abutment of the State 
Street bridge, denting and fracturing eue of the plates, and injuring the 
frame. The steamer was brought down stern flrst, because there was no 
place In the upper Milwaukee river to wind her. She was drawing 14 feet 
aft and 4 feet forward. When the accident happened her stern was probably 
40 feet into the draw of the bridge. She proceeded in tow to Elevator A at 
the port of Milwaukee, where she was sUghtly listed by pumplng out some of 
the water ballast, and a puncture, such that "you could about stick your 
finger into," was found, with cracks radiating two or three Inches in différ- 
ent directions. The punctiire was about a foot above the light water mark, 
but about 3 or 4 Inches below the water Une at that tùne. 

It fnrther appears that when the bridge was originally constructed the 
plans called for a cluster of piles near the point of collision, to protect the 
bridge and tend to the safety of passing vessels. The piles were left out, 

*For other cases see same topic & % number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



dTT OP mLWAUKEB T. KBNSISGTON S. .S. CO. 111 

howerer, and the abutment proteeted by timbers. Thèse had rotted away 
at the time of the accident, leaving the stone ledge entirely unprotected, and 
foiind by the trial court to hâve been under water. As to this point the évi- 
dence is not clear. It does appear, however, that the steamer was over- 
loaded aft, and, being towed stem foremost, the tendency to sheer was dlffl- 
cult to overcome ; the draw belng only 13 feet wlder than the steamer. The 
évidence very strongly tends to show that the tugs were carefuUy operated. 
No spécifie act or omission on their part is establlshed. The mère faet of 
injury does not show négligence. In re W. H. Simpson, 80 Fed. 153, 25 C. 
C. A. 318. It Is also shown that it is a common thlng for large steamers, 
being towed stern foremost, to touch or graze the State Street abutment. It 
appears from the record that the captains of the tugs knew of the condition 
of the bridge, as well as the owners of the tugs. About eight months before 
the accident the Mllwaukee Tugboat Llne, by C. J. Meyer, sent a letter to 
the MUwauljee board of public works, calling attention to the dangerous con- 
dition of several of the draws, among others that on State street, and glvlng 
notice that in case of injury to a tow it would hold the city liable for dam- 
age caused by the want of protection at such places. Both tug captains tes- 
tifled that, after the accident, they could see the ledge by running their boats 
through the draw, thus creating such a wave as to expose it to view. How- 
ever, the évidence shows reasonable care on their part, and that the condi- 
tion of the ledge was the sole cause of the injury. 

Clifton Williams, for appellant. 

M. C. Krause, for tugs Starke and Welcome. 

John B. Richards, for appellee. 

Before KOHLSAAT and MACK, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge (after stating the facts as above). 
[1] 1. We are entirely satisfied that the décision appealed from is 
fully supported by the évidence, and should not be disturbed, so 
far as the liability of the city is concerned. The ledge was a dan- 
gerous obstruction to navigation. Easily remedied by the mainte- 
nance of piles, it was the duty of the city to put theni there, and 
there keep them. Failure to do this was négligence, the proximate 
cause of the injury. The bridge itself was an obstruction to navi- 
gation, permitted only to serve the convenience of commerce on 
land. Clearly it was the duty of the city to make it as safe as was 
reasonably possible. Clément v. Metropolitan West Side El. R. Co., 
123 Fed. 271, 59 C. C. A. 289, and Vessel Owners' Towing Co. v. 
Wilson, 63 Fed. 626, 11 C. C. A. 366, both in this circuit; Great 
Lakes Towing Co. v. Kelley Island L. & T. Co., 176 Fed. 492, 100 
C. C. A. 108, Fourth Circuit; The Nonpariel (D. C.) 149 Fed. 521. 
The case of Kelley Island L. & T. Co. v. Cleveland (D. C.) 144 
Fed. 207, followed in Munroe v. Chicago (D. C.) 186 Fed. 564, was 
reversed on appeal, and a decree ordered against both the city and 
the towing company. 176 Fed. 492, 100 C. C. A. 108, supra. 

[2] 2. The question of the propriety of charging the steamer 
with the costs of its unsuccessful attempt to show fault on the part 
of the tugs bas not been decided, apparently, in any reported case, 
The trial judge wrote a separate opinion on this point. He said: 

"The prlnclple seems to be that in such a case the costs will be taxed 
against the party who renders it necessary that such costs and expenses 
Bbould be hicurred. This seems to be an équitable principle. Applylng it to 
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the Instant case, the llbelant was solely responslble for the costs and ex- 
penses Incurred by the tug company. It brought sucb company Into lltlga- 
tlon and failed to malntaln its contention against It Why should It not re- 
Imburse the innocent party, whom It has brought In and compelled to Incur 
thèse costs and expenses? Certalnly the city of Milwaukee had no respon- 
siblllty In the premlses as between it and the tug company. The costs and 
expenses of the tug company were largely incurred before the clty of Mil- 
waukee was brought into the case, and there would seem to be no équitable 
ground upon which thèse costs should be taxed against the city of Milwaukee. 

"There Is another équitable f eature which must not be lost sight of . The 
llbelant, having failed to establlsh its contention against the tug company, 
would hâve gone out of court with empty hands and liable for a fuU bill of 
costs in favor of the tug company, had not the tug company caused the clty 
of Milwaukee to be brought in by its pétition under the flfty-nlnth rule. The 
tug company was tbus Instrumental in renderlng the Ubelant's recovery pos- 
sible. It seems, therefore, only fair that the llbelant should be held respon- 
slble for the costs and expenses of the tug company. 

"In admlralty, as in equity, the prevaillng party is generally entltled to 
costs ; but they do not necessarily foUow the deeree, and are always in the 
exercise of a sound discrétion, to be allowed, withheld, or divided according 
to the equlties of the case." 

The court properly applied the gênerai rules governing such cas- 
es, and the deeree should be affirmed on both appeals. 
Affirmed. 



CITT OF CHICAGO v. GOODRICH TRANSIT CO. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 23, 1912.) 

No. 1,864. 

1. Navigable Watees (§ 19*)— Obstruction by Waterwobks Crib— Injubt 

TO Vessel by Collision— LiABixiTY. 

The city of Chicago and a lake steamer approaching the city in a 
dense fog both held lu fault for a collision between the steamer and 
a waterworks crib maintalned by the city in the lake near the harbor 
entrance; the city because those in charge of the crib failed to sound 
proper fog signais in addition to the lights, and the steamer because 
the master aud mate, both of whom were entirely familiar with the 
harbor and the position of the crib, were négligent in maintaluing a 
speed of 6% miles an hour through the fog, which obscured the lights, 
and with the wlnd behind them. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. |§ 59- 
63, 68-72; Dec. Dlg. § 19.*] 

2. Navigable Watbhs (§ 19*) — Speed in Fog — Wiiat Constitutes "Modeb- 

ATB Speed." 

What constitutes a "moderate speed" on the part of a vessel in a 
fog eannot be detemiined by aiiy hard and fnst rule, but dépends on 
the dangers which are known or should be auticipated in the particu- 
îar case. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. §§ 59- 
63, 68-72; Dec. Dig. § 19.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4551, 4552, 

Collision rules, speed of steamers in fog, see note to The Niagara, 
28 C. C. A. 532.] 

Appeal f rom the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

'ffiH other cases see same toplc & i nvmbîis 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Suit in admiralty by the Goodrich Transit Company, as owner of 
the steamer City of Racme, against the City of Chicago. Decree for 
hbelant, and respondent appeals. Keversed. 

William H. Sexton, Corp. Counsel, of Chicago, lil. (Charles M. 
Haft and Bernard J. Mahony, Asst. Corp. Counsel, both of Chicago, 
111., of counsel), for appellant. 

Charles E. Kremer, of Chicago, 111., for appellee. 

Before KOHLSAAT and MACK, Circuit Judges, and HUMPH- 
REY, District Judge. 

HUMFHREY, District Judge. On July 30, 1909, the steamer 
City of Racine, bound from Racine to Chicago, struck the Chicago 
Avenue waterworks crib, belonging to the city of Chicago and located 
in Lake Michigan, near the entrance to the harbor. The hour was 
4:02 in the morning. There was a heavy fog, through which the 
vessel had been running for two hours; but the fog enveloped the 
crib less than a half hour before the collision. The wind was due 
north, biowing 10 miles per hour. The vessel was going almost south 
at the rate of 12 to 13 miles per hour, and checked to half that speed 
12 minutes before the collision. The light on the crib was burning, 
but through the dense fog could not be seen more than 200 feet. The 
évidence is conflicting as to whether any fog signal was sounded from 
the crib. The crib keepers testified that the bell was ringing con- 
stantly for a half hour before the accident, and the crew testified that 
they were listening for the sound, but did not hear it. The trial court 
found that the collision was caused wholly by the négligence of the 
appellee, and rendered judgment accordingly. 

[1] The city having placed near the mouth of the harbor an ob- 
struction to navigation, the légal obligation rested upon it to provide 
on the crib and to keep in use suitable fog signais. This record clearly 
shows that a light alone is not an efficient fog signal for safe naviga- 
tion. An audible signal was necessary under the law. If this were 
ail, the case would présent no difficulty. But the law looks to the 
conduct of those on the steamer, as well as those on the crib, which 
raises the more complex question as to the duty of a captain of a 
ship approaching a harbor through a fog, and particularly the ques- 
tion of modération of speed. 

Regardless of any négligence on the part of appellee, the vessel 
was bound to proceed with such caution as a safe navigator would 
observe, in view of those dangers of weather and location which were 
within his knowledge. The captain of the Racine was as familiar 
with ail the dangers growing out of the time, place, and accompany- 
ing circumstances as any man could be. He had passed over the route 
thousands of times (he testified 3,000 or 4,000 times). He knew the 
location, not only of the crib in question, but numerous other cribs 
in the vicinity, some of which he had passed a short time before the 
accident. The crib which caused the collision had been there over 
20 years, and the steamer Racine had passed by it ail those years. 
The captain and his mate had passed it also during ail those years, 
190 F.— b 
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either in this boat or some other. There was no danger known to 
navigation, at the point in question, which was not familiarly kno\yn 
to thèse two men — how far the light would throw its beams, the dis- 
tance which Sound waves would carry, the caprices of both, how each 
would be affected by atmospheric conditions, rain, snow, wind, or fog 
and by the direction and velocity of the wind. No authority could 
hâve a better knowîedge than this captain and mate as to the uncer- 
tainty of receiving signais by the médium of the eye or the ear at the 
time and place in question. 

We think the dangers of the situation, as he knew them to exist, 
required a higher degree of care f rom the master of the steamer than 
he exercised. He had run through the fog for about two hours at 
full speed, about 13 miles per hour and sounding his fog whistle 
every minute. It was then 3 :50 a. m., and he testifies that he re- 
duced speed one-half, knowing he was within 10 or 12 minutes of the 
crib. The steamer and the wind were going in the same direction; 
the wind 10 miles per hour. The captain was waiting for signais to 
tell him where the crib was, although he had estimated it exactly; 
for he struck it at 4 :02 a. m., just where he thought he would reach 
it. He knew that the signal to the eye would be shortened by the 
fog, and that the signal to the ear would be shortened by the wind, 
yet, with a full knowîedge of thèse facts, he speeded along at 6i/^ 
miles per hour, when he might hâve had the vessel under such con- 
trol as to avoid injury. If the ofïîcers of the vessel needed anything 
to impress them with the uncertainty of crib signal by light or bell 
in the given condition of fog and wind, they had it in the fact that 
they had recently passed other cribs, where they usually saw and 
heard signais, and that they saw and heard none that morning. 

[2] Appellee, to sustain this decree, relies with some confidence 
upon the utterance of this court in the case of The Conestoga, 178 
Fed. 42, 101 C. C. A. 170. We do not think that case can be held to 
control this. The decree, which was reversed in the Conestoga Case, 
was based upon a rule of navigation requiring the Conestoga to re- 
duce speed to a rate no higher than was necessary to maintain steer- 
ageway, and the court held that the facts of that case did not justify 
so drastic a rule. The question there, as hère, was as to modération 
of speed — a mixed question of law and fact as to the sufRciency of 
the rnoderation. The two cases as to the surrounding facts are not 
on ail fours. The Conestoga was going. 4I/2 miles per hour; the Ra- 
cine, 61/2- It does not appear that the captain had such knowîedge of 
his dangerous proximity to the crib in the Conestoga Case as in the 
case at bar. No hard and fast rule as to modération of speed can be 
enforced in every case, and the citing of cases will serve no good pur- 
pose. The rate of speed must be commensurate with those dangers 
which are known or must be anticipated. Judged by this reasonable 
standard, we think there was négligence on the part of appellant, 
which contributed to the injury. Appellant should there fore pay one 
half the damages and costs, and appellee the other half. 

Decree reversed, and cause remanded, with directions to proceed 
in accordance with this décision. 



IN EB ISSXJINQ WBIXS Ol" EBEOB ,115 



In re ISSUING WRITS OF ERROU. ' 
(Circuit Court of Appeals, Sixth Circuit October 11, 1912.) 

OouBTS (J 382*) — Wbits of Berob—Issuancb— Power to Issue. 

Rev. St. { 1004 (D. S. Comp. St 1901, p. 713), as amended by Act 
Cong. Jan. 22, 1912 (37 Stat. 54), provides that writs of error re- 
turnable to the Suprême Court or a Circuit Court of Appeals may be 
Issued as well by the clerlisof the District Courts under the seal there- 
cf as by the clerk of the Suprême Court or of a Circuit Court of Ap- 
peals, and when so Issued they shall be, as nearly as the case will ad- 
mit, agreeable to the fonn of writ of error issued by the clerk of the Su- 
prême Court or the clerk of a Circuit Court of Appeals. Held that, 
where a writ of error from the Suprême Court has been allowed by a 
judge of the Circuit Court of Appeals to revlew a décision of that court, 
It should be Issued either by the clerk of the Suprême Court or the 
clerk of the Circuit Court of Appeals, and not by the clerk of the Dis- 
trict Court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1019, 1020; Dec. 
Dig. S 382.*] 

In the matter of authoi*ty to issue writs of error from the Su- 
prême Court to the Circuit Court of Appeals. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. A writ of error from the Suprême Court has 
been allowed by one of the judges of this court to review one of 
our décisions. The question is, By the clerk of which court should 
the writ be actually issued? We think we should détermine and 
announce the practice to be followed by the members of this court, 
as now constituted, under Revised Statutes, § 1004 (U. S. Comp. 
St. 1901, p. 713), as amended January 22, 1912 (37 Stat. 54). 

Previous to the amendment, the statute made no provision for 
the issue of writs from the Suprême Court to the Circuit Court of 
Appeals, nor from the latter courts to the Circuit and District 
Courts; the statute having been passed before the Circuit Courts 
of Appeals were organized. Previous to the amendment, it was 
the custom of the clerk of the Circuit Court for the Southern Dis- 
trict of Ohio to issue writs of error for the Suprême Court for re- 
view of our judgments, upon allowance of the writ by one of the 
judges of this court, by analogy to the practice on error from the 
Suprême Court of the United States to a state court. Buell v. Van 
Ness, 8 Wheat. 312, 5 L. Ed. 624; Ex parte Ralston, 119 U. S. 
613, 7 Sup. Ct. 317, 30 L. Ed. 506. So far as we know, there has 
been no practice in this respect since the amendment of 1912. 

The amended statute reads: 

"Writs of error retumable to the Suprême Court or a Circuit Court of 
Appeals may be Issued, as well by the clerks of the District Courts, under 
the seal thereof, as by the clerk of the Suprême Court or of a Circuit Court 
of Appeals. When so Issued, they shall be as nearly as the case may admit 
agreeable to the form of a writ of error Issued by the clerk of the Suprême 
Court or the clerk of a Circuit Court of Appeals." 

*For otber eues le* came toplc A S kvmbbb lu Dec. & Am. Dig«. 1907 to date, & Rep'r Indexes 
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The issue of writs of error both to and from this court was thus 
provided for. We think the natural and thus the correct construc- 
tion of the amendment is that the writ of error may be issued by 
the clerk of the court to which it is returnable or by the clerk of 
the court whose judgment is to be reviewed, and thus that the 
clerk of this court has authority to issue the writ in question, leav- 
ing no authority therefor in the clerk of the District Court. To 
say the least, unless the clerk of this court has such power, it is 
not, in our judgment, lodged in the clerk of the District Court. 

We therefore think we should not approve the issue by the clerk 
of the District Court of writs of error from the Suprême Court 
for the review of our judgments; but the judges of this court will 
indorse allowance upon such writs to be issued by the clerk of 
either the Suprême Court or this court, whichever plaintifif in er- 
ror may prefer. We realize that our construction of the statute is 
not binding on the Suprême Court, and that the latter may dis- 
miss a writ which, in its judgment, is improperly issued. A plain- 
tifï in error need not, however, be prejudiced by the course we are 
taking. The power of the clerk of the Suprême Court to issue the 
writ is unquestioned ; and if a plaintiff in error is not entirely sat- 
isfied of the power of the clerk of this court to issue the writ, he 
can and should save any question by having the writ issued by the 
clerk of the Suprême Court. A plaintiff in error must take the 
responsibility in this regard. We assume that, under présent rule 
40 of the Suprême Court, its clerk would issue the writ on its al- 
lowance by a judge of this court. But, if not, any Justice of the 
Suprême Court may allow the writ, and none the less from the 
fact that it has already been once allowed by a judge of this court. 



CLARK V. JOHNSON et al. 

(Circuit Court of Appeals, Seventh Circuit xVprll 23, 1912.) 

Ko. 1,810. 

Patents (§ 322*) — Infeingement— Accounting fok Profits. ' 

On an aecounting for infringement of the Hurlbut reissue patent. No. 
11,690 (original No. 563,664), for a dental splttoou, a finding by the nias- 
ter afflrmed that the entlre value of defendant's article as a market- 
able commodlty was attributable to the infringing features. and that 
the burden rested on défendant to show what part of its profits arose 
from other sources, and for lack of such proof that couiplaluaut was en- 
titled to recover ail profits. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 590-595; Dec. 
Dig. § 322.* 

Aecounting by infrlnger of patent for profits, see note to Bricklll v. 
Mayor, etc., of City of New York, 50 C. C. A. 8.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

*For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Suit in equity by Albert C. Clark against George E. Johnson, L. 
E. Hunter, Elizabeth E. Chapin, administratrix of A. A. Chapin, 
deceased, and W. P. Denny. From final decree, complainant appeals. 
Reversed. 

On Marcb 14, 1902, appellees were adjudged to hâve infringed claims 1, 2, 
3, and 4 of letters patent, reissue No. 11,696, granted September 27, 1S98, 
to F. Hurlbut, and duly assigiied to appellant, liereinafter termed complain- 
ant (original No. 56;i,6()4, granted July 7, 189ti), for a dental splttoon. An 
injunction was Ls.siied as prayed, and an aceounting ordered. Vor tliis pur- 
pose the cause was reterred to a spécial niasler, Mr. Thomas J. Logan, who 
wa.s required to take the évidence and report to the court his conclusions 
upon certain questions ]n'opouii.ded in the decree, aniong others, several di- 
recting the mnster to ascertaln what profits and danuiges appellant was efi- 
tltled (o, if any. ïhe claims lu suit rend as foUows, viz.: 

"1. In a .splttoon. an inner and an outer liowl, the inner liowl heing revolu- 
ble; and a watcr-injectoi- adaptcd to direct a jet of water against said revol- 
uble bowl to revolve the same. 

"2. A dental spitto(in havlng an outer and an inner bowl, the Inner bowl 
tieing revoluble within the outer bowl; a water-injector adapted to throw a 
stream of water against the inner surface of the inner bowl ; and an ad- 
.iustable flxture carrying the injecter by which it is luade reniovable froni the 
inner bowl. 

"3. In a dental splttoon, an inner bowl and an outer bowl, the inner bowl 
being revoluble ; a vi-ater-iujector held to direct water against the inner sur- 
face of the inner bowl to revolve the same ; and a flxture which holds the 
water-injector, the water-injector being adjustable in the flxture to change 
the direction of the stream which it directs against the revoluble bowl to 
uiodify the speed of the révolution of the bowl. 

"4. In a dental splttoon, an onter and an inner bowl, the inner bowl being 
revoluble in the outer bowl ; the water-injector for dlrecting the stream of 
water against the surface of the inner bowl to revolve the same; and a re- 
niovable cap placed over the upper edges of the two bowls secured to the 
outer bowl." 

Appellee's deviee is known as the "l'eerless splttoon." 

Questions 5, 6, 7, and 8, subniitted to the master, read as fojlows, viz.: 

"5. To what extent the invention of the daims in suit is for a new ma- 
chine, and to what extent an Improvement in an old machine. 

"6. Whether défendants' infringing spittoons coutain other features not 
covered or included in the claims in suit, and, if so, the proportionate value 
such features sxistain to the entire spittoon. 

"7. Whether défendants' spittoons contain any improvements of value not 
covered by said claims in. suit, but which bt^long to défendants. 

"8. Whether the defeiidants' spittoons would be useless for their spécial 
purpose without the use of coniplainanfs invention, and whether known sub- 
stltutes would render the défendants' spittoons salable." 

In reply to question 5, tbe master reports as foHows, viz.: "The following 
parts were used in tUe Peerless spittoon during the Infringing period (not 
naming the infringing parts) to make It an operadve dental spittoon: (1) 
Au upright iron rod, wlth spreading base, known as the supportlng stand for 
the fiushing deviee. (2) Iron bracket-arnis to hold the bowls, or flushing 
deviee, which was attached, by a movable slide. to the upright iron rod. (3) 
Hose or tubing, with métal con:; celions, to supply running water to the bowls. 

(4) Hose or tubing, with métal connections, to carry waste water from bowls. 

(5) Automatic saliva ejector. consisting of rubber tubing and connections. 

(6) Mouthpiece for saliva ejector tubing. (7) Valve connections for nozzle 
and ejector. (8) Water regulator or floor valve. (9) Gold and gas trap. (10) 
Glass holder and connection. (11) One water outlet and valve above bowl." 

In answer to said question 6, the master reports as follows, viz.: "(a) De- 
fendants' infringing spittoons contain other features not covered or included 
in the claims in suit, (h) The proportionate value such features sustain to 
the entire spittoon bas not been developed by the défendants' evdence." 

ïo question 7, the master replies: "Yes ; défendants' spittoons coutain im- 
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provements of value not covered by sald clalms in suit, which belong to dé- 
fendants." 

Reporting as to question 8, the master says; "Défendants' spittoons would 
be useless for their spécial purpose wlthout the use of complalnant's inven- 
tion, I. e., the flushing device, unless a servlceable substltute -was put In its 
place. The WhIte dental flushing device, known as the 'Barker mlU' device, 
was a known substltute, whlch would render the défendants' spittoons salable." 

The spécial master also finds, In answer to question 9, that "the entire 
value of the Feerless spittoon, as a marketable article, under the law, is 
attribucable to the four clalms mentioned" (belng the four claims above set 
ont). The master further reports that défendants received no profits from 
the inf rlngement ; that Ransom and Randolph, dealers for whose acts de- 
fendants are responsible, realized a profit of $1,420.19 ; and that, while com- 
plainant sùffered damages from the Infringement, the évidence furnished no 
reasonable basis or data on whieh to calculate the same. 

The master further finds that. If défendants should make their inner bowl 
statlonary and use the water Injecter as a spiral flushing device, then, ae- 
cording to the overwhelming évidence in this case, such an arrangement of 
parts "would furnish the défendants' spittoon with a substltute in place of 
complalnant's device that would make the spittoon salable." He further 
quotes approvlngly the opinion of Judge Grosscup, speaking for this court 
concerning the WhIte dental spittoon in Justi v. Clark, 108 Fed. 659, 47 C. 
C. A. 565, as follows, viz.: "The White dental spittoon, in existence before 
1890, seems to hâve been the point at whlch the art, up to the Hurlbut spit- 
toon (July 7, 1896), had reached Is climax. The White spittoon was a single 
statlonary bowl, through whlch arose centrally, nearly to the level of the 
rim, a vertical rod carrylng a water-spraying device that, tuming pivotally 
on suitable bearings, distributed the water over the inner surface of the 
bowl, subjecting Its surface to a spray, such as cornes to a lawn from a water 
sprinkler. It was to a certain degree cleanly and tasteful and went Into gên- 
erai use." The opinion goes on to say, further, that In the White spittoon 
the sprinkler revolves, while the bowl is statlonary; in the Hurlbut, It is 
the bowl that Is revoluble. 

The master finds, further, that the infringlng period hereln embraces only 
the years 1898 and 1899, during which time the S. S. White and Feerless 
were the only spittoons sold In the ranks of the American ixîiita] iiuut: as 
soeiatlon. It appears that the device of the patent was handled Independ- 
ently at that time. The White spittoon was not covered by a patent. The 
master flnds that the White dental cuspldor, Barker mlll flushing device, had 
been upon the market a number of years preceding the Clark and Feerless, and 
was in gênerai use by dentists. Olark's and the Feerless devices, and others 
caused the popularlty of the White to wane with the public. "The évidence 
shows that for many years it was a practieal dental spittoon, used exten- 
slvely in the dental profession, and of undoubted commercial value." He 
then reports: "The évidence above cited, together with tlie exhibits of the 
respective spittoons, drives me to one conclusion only, and that is that the 
White flushing device of the Barker mill type, at the time heretofore re- 
ferred to, would afi!ord the défendants a 'known substltute' whlch would 
render the defendant's spittoon salable." 

After citing varions authorlties, the master concludes: "* * * i am 
irsesistibly driven to the conclusion that the four claims infrlnged by dé- 
fendants constitute the dominant and controlllng features in the Feerless 
spittoon, that the adoption of those features In the Feerless spittoon was the 
prlmary cause for Its extensive sale, that the improvements covered by com- 
plalnant's patent constituted the chief value of the Feerless spittoon sold by 
défendants, and that without them no sales would probably bave been made." 
The master further flnds "that with the attachment of the combined gold 
and gas trap" (défendants' patented device) "the Feerless cuspldor sold for 
$5 more than the same was sold without it," and holds that the burden was 
on défendants to show that this feature contributed to the profits made, and 
also to show the proportion of the sale prlce belonging to défendants, and 
further reports that he Is unable, under the évidence, to separate or appor- 
tion the profits pertaining to the patented feature of defendant's device, and 
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that, "because of the blending of the lawful wlth the unlawful, the défend- 
ants cannot be allowed any part of the profits derlved from the sale of the 
entire spittoon." Therefore, upon the hearing of ail the évidence, he pro- 
ceeds to inake his said replies to the court. 

Complainant and défendants thereupon presented to the court their several 
exceptions to the report, ail of which, with the exception of that numbered 
4, presented by défendants, were overruled by the court on April 8, 1910. 
That order provided that défendants' exception 4, which had référence to 
the master's answer to question 9, and reads as follows, viz.: "The entire 
value of the Peerless spittoon, as a marketable article, under the law, is 
attributable to the four clalms mentioned under No. 5 of thèse findiiigs, and 
which were infringed by défendants in the manufacture and sale of the Peer- 
less spittoons"— be sustained. Afterwards, and on March 11, 1911, the court 
entered a final decree requiring défendants to pay to complainant the sum 
of $1 as nominal damages sustained by reason of the infringemeut, aud that 
the complainant pay costs of accounting to défendants, save the sum of $600 
allowed the master, which complainant was ordered to pay to him. 

From thèse orders complainant took an appeal to this court. For errors, 
he assigns: (1) The order of the court sustaining défendants said exception 
4 ; (2 to 6 and 8 to 13) the action of the court in référence to certain features 
of the master's manner of accounting ; (7) the order of the court settiui;' 
aslde the finding of the master, which awards to complainant on accounting 
the sum of $1,420.19 ; (14) the order o£ the court overruling the eomplain- 
ant's exception to the master's finding that défendants themselves made no 
profits ; (15) the overruling of complalnant's exception to the master's report 
with référence to features used by défendants, not found In claims in suit, also 
as to a known substitute for défendants' spittoon ; (16 to 24) that the court 
overruled complalnant's exceptions to the several findings of the master as 
to damages ; (25) that the costs were taxed against complainant. 

Other faets appear in the opinion. 

Josiah McRoberts, of Chicago, 111., for appellant. 
Robert S. Taylor and Elwin M. Hulse, both' of Ft. Wayne, Ind., 
for appellees. 

Before KOHL.SAAT and MACK, Circuit Judges, and SANBORN, 
District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
On the hearing of this cause before the Circuit Court, as hère, de- 
fendants invoke the first clause of the ruie as to accounting laid 
down in Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L,. Ed. 
371, both parts of which provide that: 

"The patentée niust in every case give évidence tending to separate or ap- 
portion the defendant's profits and the patentee's damages between the pat- 
ente! feature and the unpatented features, and such évidence must be relia- 
ble and tangible, and not conjectural or spéculative ; or he must show by 
equally reliable and satisfaetory évidence that the profits and damages are 
to be calculated on the whole machine, for the reason that the entire value 
of the whole machine, as a marketable article, is properly and legally attrib- 
utable to the patented feature" 

— claiming that the évidence herein furnishes a basis for the applica- 
tion of the first clause of the rule, viz., apportionment between those 
features of défendants' device which are covered by the patent and 
those which are open to the défendant. The patent involved in the 
Garretson Case covered a mop head. The court there f urther says : 

"When a patent is for an improvement, antt not for an entlrely new ma- 
chine or eontrivance, the patentée must show in wh.<<t particulars his im- 
provement bas added to the usefulness of the machine or eontrivance." 
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The court finds that in that case there was no attempt to apportion 
the profits between thë patentée! and the other features, and adds: 

"Ilis [patentee's ] evide:ice went only to show the cost o." the whole mop 
and the priée at whieh it was sold. And of course it eould not l>e preteiided 
ihat the entire value of tue mop head was attributahle to the feature pat- 
tented. So the whole case euded, the rule was uot followed, aud the decree is 
therefore attiriued." 

The rule was followed in Westinghouse v. N. Y. Air Brake, 140 
Fed. 545, 72 C. C. A. 61, with référence to a patent for an improve- 
ment in air brakes — a quick-action attachment for triple valves. The 
latter was an operative commercial device which was in use many 
years before the attachment of the quick action device. The court 
held the profits should hâve been apportioned, and reversed the case. 

In Philp et al. v. Nock, 17 Wall. 462, 21 L. Ed. 679, the rule was 
applied to a patented ink bottle lid. "When," says the court, "the 
infringement is confined to a part of the thing sold, the recovery 
must be limited accordingly." 

Mowry v. Whitney, 14 Wall. 620, 20 L. Ed. 860, involved a patent 
for improvement in process for making car-wheels. The court says: 

"It is the addltional advantage the défendant derived from the process — 
advantage beyond what he had wlthout it — for which he must accouut." 

In that case wheels could be made just as satisfactorily without the 
process as with it. 

This court held in Elgin Wind-Power Pump Company v. Nichols 
et al., 105 Fed. 780, 45 C. C. A. 49, that where a part of a windmill 
device, not indispensable to the operative mill, is infringed, the profits 
to be accounted for must be limited to the use of the patented part 
and that a plaintifif h^s the burden of proof as to such profits and 
damages. That not having been donc, the decree was reversed, with 
direction to enter a decree for nominal damages only. 

(3n the other hand, complainant claims to hâve brought his case 
within the second clause of the rule laid down in Garretson v. Clark, 
supra, which rule seems to hâve been followed by the master in mak- 
ing his report herein. 

This rule was followed in Crosby Steam Gage & Valve Company 
v. Consolidated Safety Valve Company, 141 U. S. 441, 12 Sup. Ct. 
49, 35 L,. Ed. 809. The case involved a patent for improvement in 
safety valves for steam boilers or generators. The master "reported 
that the entire commercial value of the valves manufactured and 
sold by défendant was due to the use of the patented device; that 
no substitute has been suggested to him ; that the peculiar f orm which 
infringers used was but the form in which they clothed the device 
of the patent. The court approved the finding and avi^arded a decree 
for ail profits, not making any allowance for loss in valves destroyed 
or exchanged, nor for expenses incurred in making expérimental and 
defective valves, nor for improvements covered by subséquent pat- 
ents of défendant and used in connection with the infringing device. 

In Eliza'beth v. Paving Company, 97 U. S. 142, 24 E. Ed. 1000, 
the court held the Nicholson pavement to be a complète thing con- 
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sisting of a combination of éléments; that the défendants used the 
whole of it; that if they superadded the Brocklebank addition, they 
failed to show that such addition contributed to the profits reahzed ; 
that the burden of proof was on them to do so; and allowed in 
diminution of profits the royalty of $14,000 paid for the Brocklebank 
and Trainer patent. The same rule was applied by this court in Orr 
& Lockett Hardware Company v. Murray, 163 Fed. 54, 89 C. C. A. 
492, with référence to a patented store service ladder. There, how- 
ever, there was no attempt to show that any part of the sale value 
arose from the use of articles other than the device of the patent. 
The court holds the burden to be on the infringer to show profits 
arising from other sources. This rule was followed by this court 
in Mackie v. Cazier, 157 Fed. 88, 84 C. C. A. 591. 

As set out in the statement of facts, the master reports : 

"That the four claims iufrinsed by défendants constitnte the dominant 
and controlling features in the Peerless spittoon ; that the adoption of those 
features in the Peerless spittoon, was the primary cause for its extensive 
sale ; that the improvements covered by coniplainant's patent constituted the 
chief value of the Peerless spittoon sold by défendants; and that wilhout 
them no sales would probably hâve been made." 

If the master be correct in holding the spittoon in suit to be a 
unitary idea and conception, then his further conclusions must pre- 
vail. It is true he holds that there are a number of items embraced 
in the device which are not made parts of the dental spittoon in terms. 
There is no good reason why the supporting and adjusting éléments 
required in a dental spittoon should not be held to be embraced in 
the terms, "in a s')ittoon," "in a dental spittoon," used in the claims. 
They do not in any event constitute such éléments as, under the 
présent circumstances, would warrant the claim that they added to 
the profits realized on sale of the patented spittoon, and should be 
taken into account on an accounting. 

As to the features which the master finds were added to the de- 
vice of the patent and which were of value, as, for instance, the spider 
or bowl supporting attachment found by the master to be worth $10 
to défendants' spittoon ; the automatic saliva iiijector said by witness 
Denny to be worth $10 to défendants' spittoon; the combined gold 
and water trap valued by the witness Denny at $5, corroborated by 
the witness Johnson, who says that défendants' spittoon sold for $5 
more with the combined gold and gas trap than without it — as to 
thèse items, can it be said from the évidence that they added to the 
profit realized on the sale of défendants' spittoon or gave advantage 
in selling the same? The burden was on défendants to show how 
and in what degree they contributed to the marketing of défendants' 
device, under the facts of this case. It was not enough to give the 
values of thèse additions to the Peerless spittoon. The master was 
entitled to know how much of the profit was attributable to thèse ad- 
ditions. The évidence of value, it is true, was sufficient to advise 
the master of the défendants' claim that they contributed to the profits 
of sales by their own improvements or additions, but the claim was 
not established by the évidence. In Crosby Valve Company v. Safety 
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Valve Co., supra, the court, in the absence of spécifie proof that they 
enhanced défendants' profits on sales, held them to be part of the 
clothing with which défendants dressed up complainant's device. 

From the record it is apparent that by far the leading and most 
attractive addition to the spittoon of the patent in suit was the highly 
ornamental porcelain bowls. The patent called for métal revoluble 
bowls. The great weight of the évidence is to the efïect that it was 
this feature which forced complainant to resort to glass bowls. Un- 
doubtedly the strength and beauty of this substitution of material and 
appearance was the main cause of the success of the Peerless spittoon 
and the greatest contributor to the receipts from the sale of the în- 
fringing device, and it is upon this feature that counsel for défendants 
rests his argument. But can it be said that a change in materials or 
in décoration of a device is one of those éléments which a court may 
take into considération in apportioning the profits? Surely not. It 
is only a form in which the patented spittoon is clothed. The items 
for which allowance of profit may be made must be of a distinct and 
independent character. Increase in attractiveness in coloring, ma- 
terial, or form are but matters of taste, and not of substance. We 
are thus led to hold that, as to the matter of accounting for profits, the 
défendants hâve failed to sustain the burden of proof required in such 
cases. 

The master finds tbat the record fails to présent a state of facts 
which will support a decree for damages. In that we concur. As to 
the détails of the accounting by the master, we are satisfied that sub- 
stantial justice has been done. True, as claimed by défendants, other 
methods for arriving at the profits might bave been followed, as, for 
instance, in view of the finding of the master as to the White spittoon,. 
it might hâve been proper to proceed upon the theory laid down by 
Judge Drummond in Turrill v. I. C. R. Co. et al, Fed. Cas. No. 14,- 
272, 24 Fed. Cas. 390, a case involving a machine for repairing rails,, 
where it is said that the proper basis for estimating the profits caused 
by the infringement is the cost of repairing the rails on the patented 
machine, as compared with the cost by other known methods. The 
same rule is laid down in Mowry v. Whitney, supra, and by this court 
in Columbia Wire Company v. Kokomo Steel & Wire Company, 194 
Fed. 108, decided at January, 1911, session. 

However, the question is not properly before us, except so far as 
it bears upon the objection of défendants to the long period of time 
covered by the accounting, and need not be further considered. The 
decree for an accounting herein was entered March 14, 1902. The 
decree disposing of the exceptions to the master's report was entered 
April 8, 1910. The final decree was entered March 11, 1911. Com- 
plainant began taking évidence on July 1, 1902. Thus, approximately, 
the matter of the accounting was pending nine years. This delay is 
not satisfactorily accounted for. Nor is it shown to be due to any 
considérable extent to défendants' acts. In view of the harassments 
attending upon such investigations, delays of this character are deemed 
inéquitable, and to be discountenanced. 

It is the opinion of the court that the decree of the Circuit Court, 
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sustaining the exception of défendants to the finding of the master 
with référence to matters set out in défendants' said fourth exception, 
was error; that that exception should hâve been overruled, and the 
master's report approved as presented ; that the final decree awarding 
complainant nominal damages and taxing costs against complainant 
likewise constituted error; that both of said decrees should be va- 
cated; that the Circuit Court should enter a decree in favor of com- 
plainant for said sum of $1,420.19, together with costs and one half 
of the master's fées, and the other half of master's fées be taxed 
against complainant. The cause is reversed and remanded, with di- 
rections to the Circuit Court to enter a new decree in accordance here- 
with. 
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VAN AUKEN et al. v. MONASH-YOUNKBR CO. 

(Circuit Court of Appeals, Seventh Circuit. February 20, 1912. 
ReUearlng Denied May 7, 1912.) 

Nos. 1,810, 1,818. 

Patents (§ 328*) — Validiit and Infbinsement — Discitabqe Valve tob 
Steam Radiatoe. 

The Van Auken patent. No. 828,153, for improvementa In valves for 
radia tors for discharging air and water oï condensation from steam- 
heating Systems was not antleipated and discloses invention, but the 
scope of the Invention is llniited by the prior art to the particular means 
In comblnatlon described and shown ; as so construed, held not inf rtnged. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Two suits in equity by Byron E. Van Auken and by the Consol- 
idated Engineering Company against the Monash-Younker Com- 
pany. Decree for complainants in one suit, and défendant appeals. 
Reversed. Decree for défendant in the other, and complainants ap- 
peal. Afïîrmed. 

For opinion below, see 187 Fed. 141. 

The appellants Van Aulsen and Consolidated F.nglneering Company (In No. 
1,818) are the complainants in two successive blUs flled against the Monash- 
Younker Company, as détendant, charging two several infrlngements of letters 
patent No. 828,153, issued to Van Auken August 7, 1908, for "improvements 
lu valves for radlators," on application flled August 1, 1903. 

The earlier bill Involved an alleged Infringement in the manufacture and 
use of a valve mentloned in the testlmony as the "Boegen valve," purportiug 
to be made under subséquent letters patent No. 959,297, issued to J. E. Boegen. 
It appears to bave been heard together with another bill flled by the com- 
plainants, jolned with one Canfield, against the same défendant, charging llke 
Infringement of letters patent No. 890,555, issued to Canfleld and Van Auken 
June 9, 1908, on their application flled Mareh 22, 1902. Both bllls were dls- 
missed, on flnal hearing of the issues, upon the ground of noninfrlngement, 
as stated in the opinion of the trial court, reported 187 Fed. 141. The appeal 
No. 1,818 is from the decree dismissing the first-mentioned bill, founded on 

*For other cases see same toplc & § NtJMBERia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Van Aukeu's sole patent (No. 828,153), brought by the eomplainants therein, 
and does not involve the bill wherein Canfield was jolned as complainant. 

Pending the final decree above mentioned, the complalnants therein flled 
their second bill against the same défendant, which involves an alleged in- 
fringement of Van Aukeu's patent (No. 82^,153) in the manufacture and use of 
a valve referred to as the "Leuthesser valve," purportlng to be made under 
subséquent letters patent No. 940,970, issued to F. W. Leuthesser. Tlie com- 
plalnants made application thereunder for an injunction (peudente lite) re- 
straining sueh alleged infrlngement, and upon hearing thereof an injuctional 
order was granted — no opinion thereupon appearing of record — and the dé- 
fendant prosecutes therefrom the above-entitled appeal, No. 1,810. 

The testimony under both of thèse bills filed by the présent complainants 
is contalned In a single record (1,810) and the appeals were heard together. 
Both are considered, accordingly, lu oue opinion. 

The spécifications of Van Auken's patent in suit (No. 828,15,3) thus describes 
the objects of the invention : "This invention relates to valves designed to be 
plaeed upon the dlscharge ends of radiators of steani-heatlng Systems for the 
purpose of discharging the air and water of condensation from the radiators ; 
and the object of the invention Is to provide means whereby when the air 
contained in 'the radia tor to vvhieh the device is attached has been forced 
from the radlator through this device by the pressure in snch radiator being 
greater than the pressure on the diseharge end of this apparatus no cou- 
sidcrable Quantlty of steam will be discliarged from the radiator, whlle water 
of condensation forced into or deposited în the device will be automatically 
(lischarged therefrom when more than a given (lunntity of such water of con- 
densation is contained in the float-chamber thereof. À furtber object of the 
inveufion is. to obtain a device of the kind nauied and for the purpose set 
forth whieh will produce a minimum of noise in the (jpevation thereof, par- 
ticuJax'ly vvt\en applied to a vaccum steam-heatlng System." 

The drawings are ; 
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The gênerai description, for référence to the drawings, appears as follows: 
"In the drawings referred to, Figure 1 is a side élévation of.a radiator 
with a device embodyiug this. invention attached thereto, sueh figure show- 
ing also the attachment of the steam-supply pipe to the radiator and the at- 
tachment of a pipe to the discliarge end ot" this apparatus, such pipe being 
adapted to constitute thp vaeuum-pipe of a vacuum steam-heating System. 
Fig. 2 is a vertical sectional view, on aneniarged scale, of the device em- 
bodying this invention ; and Fig. 3 is a view showing in détail a leakage- 
groove in the valve attached to the float of the apparatus. 

"A référence letter applied to designate a given part is used to indicate 
such part throughout the several figures of the drawings wherever the same 
uppears. ,, , . , 
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"In Fig. 1, A is a radlator in a steam-heating systeiu, B is a steam-supply 
pipe to radiator A, and C Is a valve whicli when closed prevents admission 
of steam to radiator A and whicli niust be open in order to permit steam 
to flow trom steam supply pipe B into radiator A. D is a slde élévation of 
a device embodying this invention attached to tlie discharge end of the 
radiator A, and E is a pipe attached to tlie discharge end of this ai)paratus. 

"For the construction of the device embodying this invention particular 
référence is made in tlie description to Fig. 2 of the drawings, wherein d 
is the outer shell or easing of the device. P is the stem of the device, by 
means of which the device is attached to the radiator, preferably by a union 
G, consisting of the parts g g'. U is a well lu the shell rf, ad.iacent to the 
stem 11'. J is the float-chamber of the device. A' is a float in float-chambei' 
J. Kadiator A and float-chamber J are connected by a conduit comprising 
a passageway through stem F to well H and a passageway I from well H 
to such float-chamber. Passage / discharges into float-cliamber J above 
the level of the water therein requlred to lift the float A', as at i. h is a 
continuation of the side wall of the easing to below the top of the passage 
in stem F, forming a weir. Float K is provided at the lower end thereof 
witli valve k, seating on seat l, to close outlet L when the float is in Its 
lowest position, and at its upper end with guide-stem k', moving loosely in 
the recess d', provided therefor in shell (/. k- is a groove in valve k, 
forming a leakage therethrough when the valve is seated. k-^ is a stem to 
valve k, extending below the valve-seat l into the outlet L, such stem tend- 
ing to keep the valve-seat clean in the opération of the ap])aratus. Valve- 
seat l is preferably raised slightly above the bottoni of float-chamber J for 
the same reason — that is, to tend to keep the valve-seat clean. M is a ver- 
tically extending passageway communicating at its upper end, as by means 
fl£ the restrlcted passageway A', with the float-chamber J, and at its lower 
end with the outlet L below the seat l of valve fc. The restrlcted passage- 
way iV' is of such diameter that when steam jjasses tlierethrough some of 
such steam is converted into water of condensation. is a cap provided 
to close the opening in the wall of shell d, through which the elbow n (pro- 
vided with the restrlcted passageway .V therethrough) is inserted in its 
place in passageway M and screwed into position substantially as illustrated 
in Fig. 2 of the drawings. 0' is a cap elosuig the u[)iier end of passage- 
way M. 02 is a cap closing the upper end of the float-chamber ./." 

The clainis whereof infringement is alleged in Xo. 1.818 are : 

"1. Valve mechanism for discharglng air and water of condensation froui 
steam-heating Systems by differential ]iressure. comprising a float-chiuiiber. 
a liciuid-diseharge passage communicating therewith, a float for governing 
said discharge-passage, a conduit adaptod to provide coimiiunieation betweeii 
a radiator and said float-chanilier. a liquid seal arranged to bo sea'.ed by 
the accumulation of water of condensation in said conduit, thereby increasing 
the differential pressure on opposite Sides of said li(|uid seal. wliereby a 
portion of the accumulated water of condensation is foi'ced into said float- 
chamber, and an alr-discharge passage arranged to discharge tlie air after 
It has passed said liquid seal. 

"2. Valve mechanism for discharglng air and water of condensation from 
steam-heating Systems by differential pressure, comprising a float-chamber, 
a liquid-discharge passage (•omnuinicating therewith, a float and a valve at- 
tached thereto for governing said discharge-passage, a conduit adairted to 
provide communication between a radiator and said float-chamber. a li(|uld 
seal arranged to be sealed by the accumulation of water of condensation 
in said conduit, theretiy increasing the diiïerential pressure on opposite sides 
of said liquid seal wliereby a portion of the accumulated water of condensa- 
tion is forced into said float-chamber, and an air-discharge passage arranged 
to discharge thé air after it has passed said liquid seal. 

"3. Valve mechanism for discharglng air and water of condensation from 
steam-heating Systems by differential pressure, comprising a float-chamber, 
a liquid-discharge passage communicating therewith, a float and a valve at- 
tached to the under side thereof for governing said discharge-passage, a 
conduit adapted to provide communication between a radiator and said float- 
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cbamber, a Uquld seal arranged to be sealed by the accamnlation of water 
of condensation In said conduit, thereby increasing the dlfferential pressure 
on opposite sides of sald llquid seal, whereby a portion of tlie accumulated 
water of condensation is forced Into said float-etiamber, and an alr-discliarge 
passage arrangea to discharge the air after it has passed said liquid seal. 

"4. Valve mecbanlsm for dlscharglng air and water of condensation from 
steam-heating Systems by dlfferential pressure, comprlsing a float-chamber, 
a liquid-discharge passage communlcating therewlth, a float and a valve 
rlgidly attached to and extendlng below the under side thereof and moving 
therewlth to open and close said discharge-passage, a conduit adapted to 
provide communication between a radiator and sald float-chamber, a Uquld 
seal arranged to be sealed by the accumulation of water of condensation In 
said conduit, thereby Increasing the difCerential pressure on opposite sldea 
of said Uquld seal, whereby a portion of the accumulated water of condensa- 
tion is forced Into said float-chamber, and an air-dîscharge passage ar- 
ranged to discharge the air after It has passed sald liquid seal." 

The complalnants contend that the remaining claims — 5 to 9 inclusive — are 
Involved wlth the foregolng in the second suit (No. 1,810), but clalm 5 is 
sutBclent for ail purposes of the opinion, namely: 

"5. Valve mechanlsm for dlscharglng air and water of condensation from 
steam-heatlng Systems by dlfferential pressure, comprlsing a float-chamber, 
a Uquld-discharge passage communlcating therewlth, a float for governing 
sald discharge-passage, a conduit adapted to provide communication between 
a radiator and sald float-chamber, and openlng Into sald float-chamber above 
the Une of flotation of sald float, a llquid seal arranged to be sealed by 
the accumulation of water of condensation in sald conduit, thereby increas- 
ing the dlfferential pressure on opposite sldes of sald liquid seal, whereby a 
portion of the accumulated water of condensation is forced into said float- 
chamber, and an air ^Ischarge passage arranged to dlscbarge the air after it 
has passed said liquid seal. 

The "Boegen valve," chargea to be an infrlngement in No. 1,818, appears 
in the drawings of the Boegen patent as follows: 
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The "Leutbesser valve," enjoined In No. 1,810 as an infrlngeœent, is thus 
•hown in the drawings of Leutbess^s patent. 
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Other facts învolved under the issues are stated in the opinion. 
Thomas A. Banning, of Chicago, 111., for Monash-Younker Co. 
Taylor E. Brown, of Chicago, 111., for Byron E. Van Auken, and 
another. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). Thèse 
appeals a.re several, brought from a final decree in one suit and an 
injunctional order in another suit, successively instituted by the com- 
plainants, Van Auken and Consolidated Engineering Company, against 
the défendant, the Monash-Younker Company, for alleged several 
infringements of a single patent, No. 828,153, issued to Van Auken 
August 7, 1906. The bill first filed, involving an alleged infringement 
by the defendant's so-cal!ed "Boegen valve," was dismissed on final 
hearing of the issues, and the complainants' appeal from such de- 
cree is designated as No. 1,818. Therein the opinion of the trial court 
— reported 187 Fed. 141, conjointly with another bill for infringement 
not involved in the appeal — overrules the défense interposed of an- 
ticipation by prior patents, but sustains the défenses of limitation 
of the scope of tHe daims and of noninfringement thereunder. In 
the subséquent suit, however, the alleged infringement was another 
device adopted by the défendant, called the 'Xeuthesser valve," and 
upon hearing of a motion to enjoin the use thereof, pendente lite. 
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an injunctional order was graiited — no opinion being filed — and the 
défendant appeals therefrom in No. 1,810. 

For convenience both appeals were submitted and heard together 
— with the testimony in both suits emoraced in one record (No. 1,810), 
but stipulated as apphcable to either — and they are so treated in this 
opinion. Thus the défense-, set up and urged under the primai bill 
(in appeal No. 1,818), both (1) of anticipation by prior patents and 
pubhcations and (2) of hmitation of the scope of invention and claims 
by the prior art, are made applicable to the second bill and order 
appealed from (in No. 1,810), so that thèse issues are involved alike 
in both appeals, leaving only the issue of infringement under each 
bill to be considered separately. 

The Van Auken patent in suit (No. 828,153) was granted under an 
application filed August 1, 1903, for "iniprovements in valves for 
radiators," and both usefulness and popularity of the device and sub- 
stantial improvement therein over the pre-existing valves or traps 
for analogous purpose are established facts under the évidence. It 
discloses a compact device of the well-known float-valve type, adapted 
for use in a vacuum system of stèam-heating. As aptly stated in the 
brief for complainants, it is pirôvided with means, vvhen attached to 
the radiator, to "continuously ànd automatically carry away the air"' 
and "automatically and intermittently carry away the water of con- 
densation, while at the same tinJô forming such a barrier between the 
outlet pipe and the radiator" that "waste of steam" is prevented. 
"Placed on the discharge of the radiator" and connected "with the 
return line in the vacuum system," it "automatically séparâtes the 
air and the water of condensation from the steam and discharges 
the former while retaining the latter." 

Invalidity of the patent is asserted upon two grounds — (a) -for 
"complète anticipation" by prior patents and (b) for want of "proper 
mechanical combinations" — but we believe thèse contentions of the 
défendant are without merit and that neither requires discussion, aside 
from this remark : That the prior patents relied upon (British and 
American) are specifically mentioned in the opinion of the trial court, 
above referred to, and that wê concur in the ruling thereof in so far 
as it upholds the validity of Van Auken's patent. 

The issue of infringement presented under each appeal hinges upon 
interprétation of the patent claims in suit, respectively, with the scope 
of invention therein, under limitations imposed by the prior art, as 
the controlling inquiry. In support of each charge of infringement, 
it is contended on behalf of the complainants that Van Auken dis- 
covered and disclosed in the patent "a new principle for discharging 
air and water of condensation" from such heating Systems, "striking 
out in an entirely new direction" from the old devices and "by the 
use of his new principle of opération" he disclosed "certain funda- 
mental ideas. in valve construction," and is well entitled to claim 
pidneer invention in that art. This contention, if tenable in the light 
of thé prîôi'' art, wbuld lèave . no escape from infringement by both 
of the deviçes adoptëd. by the défendant. It: is predicated, liowever, 
on the provision iri the patent of a "so-called "liquid seal" in the con- 
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duit from the radiator "to increase differential pressure and force the 
water up into the float-chamber" of the valve, and likewise discharge 
the expelled air "through the seal," alleged to be a departure from 
the entire prior art and contrary to "ail its teachings" ; in other 
words, that it was the patentee's discovery, "that air could be made 
to pass through a liquid seal by a differential pressure." So, if like 
use aîid function of this means is plainly disclosed in one or more 
prior valve devices, the patent claims must be limited accordingly, 
and the broad interprétation sought on the part of the complainants, 
through its alleged discovery by the patentée, is unauthorized. With 
the inquiry thus narrowed, we believe the évidence to be sufficient 
for its solution, without entering upon the other questions discussed 
in the briefs, whether disclosures of the prior art, in steam traps and 
phimbing devices, would not bar such broad définition of the inven- 
tion. 

Varions prior patents, British and American, are in évidence and 
exhaustively discussed in the expert testimony and in the arguments 
of covmsel, directed primariiy to the issue of anticipation, but offered 
and discussed as well for proof of the prior art involved in the présent 
inquiry. Four of thèse prior art références are deemed sufficient for 
mention in our opinion, namely : British patents, (a) No. 941, issued 
to Vickerman in 1860, and (b) No. 11,741, issued to Donnelly in 1900; 
United States patents, (c) No. 302,622, issued to Coffee in 1884, and 
(d) No. 673,250, issued to Ford, April 30, 1901. For interprétation 
of each of thèse patents, their disclosures of various means and func- 
tions are in dispute between the parties, and the évidence in respect 
of the devices of Vickerman, Coffee, and Ford is not satisfactory 
for complète understanding of ail their co-operating means ; but we 
are satisfied that the means and function of a liquid seal are disclosed 
thercin, for passing at the inlet (automatically) both water and air, 
through differential pressure. The Donnelly patent, hovvever, dis- 
closes completely, as we believe, both means and function of the 
liquid seal of the Van Auken patent, in so far as concerns the présent 
inquiry, and if Donnelly's disclosure anticipâtes therein the Van Au- 
ken invention, in the sensé of the patent law, it becomes immaterial 
whether the other références are anticipations in any measure. 

Donnelly's British patent (No. 11,741) was granted in 1900, so that 
it was "more than two years prior to" Van Auken's application for 
his patent, August 1, 1903. It is contended on the part of the com- 
plainants that the actual date of Van x\uken's invention is established 
by his undisputed testimony as November 16, 1896, and that he is thus 
entitled to priority over subséquent patents and publications. This 
view of the date of invention appears to be adopted in the opinion 
below, which states that "the invention of Van Auken, embodied in 
both patents, was made in 1896," and "disclosed by Van Auken to 
Canfield, Jùly 15, 1901"— the other patent referred to being No. 890,- 
555, issued to Canfield & Van Auken, on their application of March 
22, 1902, for another form of radiator-valve containing the so-called 
"liquid seal." Also, under interférence proceedings in the Patent Of- 
fice Van Auken was awarded priority over rival applicants for 
199 F.— 9 
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analogous devices, but the issues there presented are plainly distin- 
guishable from the présent inquiry. The only invention hère involved 
is that of the patent combination in suit, so that the question of prior- 
ity hinges on the date of such invention; and neither fact nor date 
of the alleged Van Auken concept of the Uquid seal, as a means to 
discharge both air and water from the radiator, cah serve to broaden 
the scope of invention in this patent, unless it originated therein as 
part of the invention. In view, therefore, of its earlier embodiment 
in the Canfield & Van Auken appHcation, we are not satisfied that 
the testimony carries back the invention of Van Auken's patent 
in suit to 1896, or any spécifie date prior to his application for a 
patent. Whatever may be its actual date, however, we are of opinion 
that the statutory amendment of 1897 (Act March 3, 1897, 29 Stat. c. 
391, p. 692; sections 4886 and 4920, 3 U. S. Comp. Stat. 1901, pp. 
3382, 3394) is applicable thereto, and that the invention cannot be 
carried back "more than two years prior to his application." Thus 
the Donnelly patent (pleaded in the answer as an anticipation) is prior 
in légal efïect and pertinent as a disclosure of the prior art. 

The Donnelly device exhibits a valve for attachment to the dis- 
charge end of the radiator, "adapted to automatically control the dis- 
charge oî air and water of condensation from the" radiator, illustrated 
in Fig. 7 of the drawings as follows: 

It describes and shows means 
for a water seal in the conduit 
from the radiator, substantially 
like that of Van Auken, whereby 
the air and water discharged from 
the radiator "pass through the seal 
by difïerential pressure," the water 
entering a float-chamber and op- 
erating the float, as in Van Auken's 
valve, except that the water enters 
below the iloat, instead of "above 
the Une of flotation of said float" 
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as specified in Van Auken's patent. 
They are not alike in means and 
arrangement for expelling water 
and air from the valve, and the 
Donnelly device difïers substan- 
tially in its additional motor pro- 
vision of a flexible diaphragm, with 
which the float co-operates to close 
the vent and the resulting suction 
"allows ail the water to discharge 
into the return pipe." Thèse différences do not require analysis for 
the purposes if this inquiry, as we believe the above-mentioned dis- 
closure of the water seal and its function, co-operating with the float 
and other means, clearly anticipâtes the like provision for a water 
seal in Van Auken's device, leaving no room for its interprétation 
as Van Auken's discovery. 



MONASH-TOUNKBB CO. V. VAN AUKBN 131 

The further contentions of the complainants in support of broad 
daims — (1) that Donnelly's valve was abandoned as worthless after 
trial in this country, and (2) that the rulings of the Patent Office, in 
the course of the above-mentioned interférence proceedings, interpret 
the claims broadly — do not require extended discussion. In respect 
of the Donnelly valve, it appears that the Warren Webster Company 
used them for some time, but the diaphragms became crystallized in 
use and many of the valves were taken out for that reason, that they 
then made a valve of like structure, omitting the diaphragm feature, 
with adaptations for use of the float, and hâve used it with entire 
success, although they bave taken license therefor under Van Auken ; 
and this testimony furnishes strong évidence of utility in such provi- 
sions of Donnelly applicable to the issue. The rulings referred to of 
the Patent Office, not only related to a différent issue, but are without 
force in any view for solution of the inquiry into the Donnelly dis- 
closure. 

We are of opinion, therefore, that the scope of invention in Van 
Auken's patent is limited by the above-mentioned prior disclosures, 
and that the claims are not generic, but must be limited to the par- 
ticular means in combination specified in the patent and drawings. 

1. Are the claims thus defîned infringed by the defendant's "Boegen 
valve," involved in appeal No. 1,818? In several features its depar- 
ture f rom the Van Auken spécifications is unmistakable and conceded : 

(1) Van Auken's inlet conduit is carried up between the valve cas- 
ing and the float-chamber, as described "above the line of flotation," 
to discharge the water into the chamber at the top — with varions ad- 
vantages over prior means as pointed out in the spécifications and 
testimony — while the Boegen conduit delivers the water at the bot- 
tom of the float-chamber, as shown in the above-mentioned earlier 
devices of Donnelly and Canfield & Van Auken. Thus Van Auken's 
improvement (as described) in this particular is not adopted by the 
défendant. 

(2) This différence results in another distinction in their water 
seals. As stated by complainants' expert, the Van Auken seal "is 
formed entirely in the conduit and by only a small quantity of water 
and this seal is entirely separate and distinct from the water in the 
float-chamber; while in the defendant's device the 'complète seal' 
against the passage of steam" is not so effected. It is operative only 
when the float-chamber is partially filled with water, so that the Van 
Auken "benefit of having the seal entirely undisturbed by the rise 
and fall of the water in the float-chamber is not présent" in the Boegen 
valve. 

(3) The valves differ substantially in the provision for water dis- 
charge, as pointed out in the opinion below, as follows : 

"Van Auken empties the float-chamber as soon as the water gets high 
enough to buoy up the float, while défendant keeps the water constantly 
at a point just below the flotation line. Van Auken discharges only the wa- 
ter of condensation by the rislng of the float, while défendant discharges 
water, floatage, and air by a like opération. The working of the device is 
in this respect sufliciently diflCerent from Van Auken's, and on a sufiiciently 
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différent principle, to avoid infringement, even if tlle claims as to the conduit 
are to be given a broad construction, instead of tlie uarrowed one licre 
adopted. t)efendant's water outlet is entirely new, and accbmplisLes a souie- 
vvliat improved résult."' 

(4) The air discharge passage of Van Auken is outside the float- 
chamber and independent of the float, while the Boegen valve dis- 
charges through the float, with conséquent benefits which do not re- 
quire spécification. 

We believe noninfringement to be clearly established by thèse de- 
partures from the patent device — in the main adaptations from the 
prior art — and that the complainants' bill was rightly dismissed (ap- 
peal No. 1,818) on that ground. 

2. We are not advised of the distinctions in the Leuthesser valve 
from the Boegen valve which were found by the court below suf- 
ficient to enjoin the former as an infringement, although dismissing 
the bill charging infringement in use of the Boegen valve ; and we 
hâve vainly searched throughout the expert testimony and elaborate 
briefs submitted on behalf of the complainants for any distinction 
thereof which would justify afïirmance of both rulings. Under the 
foregoing interprétation of the Van Auken patent and claims, how- 
ever, we are impressed with no view of the Leuthesser (patented) 
device, as used by the défendant, upon which infringement can be 
charged. Its inlet conduit provision is differentiated from Van Auken 
equally with that of Boegen. While it is true that the water from 
the radiator is initially forced upwards in the valve near "the line of 
flotation," it is not there discharged into the float-chamber, but is sep- 
arated therefrom by an annular form of shield for conduit, which 
conveys the water to the bottom of the float-chamber, where 
it is discharged thereto through perforations in the shield. It 
thus serves alike with the Boegen conduit for an inlet delivery at 
the bottom, and not for Van Auken's top delivery, although it may 
be an improvement over either form for the purposes of the float. 
The outlet provision for discharging the water from the float-cham- 
ber is outside that chamber, alike with that of Boegen distinguishable 
from the Van Auken means and method; and the air discharge is 
through the float, as in Boegen's device, but differently arranged, for 
which advantages are claimed over either o,f the other methods. 

Accordingly, we are of opinion that the:proof fails to establish in- 
fringement— irrespective of any presumption arising from the Leu- 
theh'Ser patent "that there was a st^bstantial différence between the 
inventions" (Kokomo Fence M. Co. v. Kitselm.an, 189 U. S. 23, 23 
Sup. Ct. 527, 47 L. Ed. 689) — and that the bill charging such infringe- 
ment must be dismissed. 

The decree, therefore, appealed from in No. 1,818 is afiîrmed, and 
the injunctional order appealed from in No. 1,810 is reversed, with 
direction to the court below to dismiss the complainants' bill therein 
for want of equity. 
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BLESER V. BALDWIX. 

(l'irciiit Court of Appeals, Seventli Ciicuit. Apvil 2.'!, 1012.) 

No. 1,847. 

1. Patents (§ 328*) — Validity axd Lvfui.ngkment — Acetyle,\e (>as Genek- 

ATINU I.,AJjr. 

The Baldwiii pateiit, No. C.j(!.874, for an acetyleiia gas geii(;rating lamp, 
was HOC ajitieiiJiited aud diseloses invention, but in view of the prior art 
is net entitled to a broad construction witli référence to e(|îiivalents. 
Claini 1 hrltl iîifrinîicd ly tlie ianip of tlie Bleser patent, No. 'J40,.'549, and 
clalnis 2. ;i, 4, 5, 0. and 10 not infrlnged. 

2. Patents (§ .'i2.S*) — Vai.imty axd Ixfiuncement — Acetyle\e Gas Gener- 

ATINO Lami'. 

The lîakhvin patent, Nn. î>2t,.">-0, for an iniprovement in acct.vlene gas 
generating ianips. Iield valid, iait not iufrii-.ged. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Suit in equity by iM-ederick E. lialdvvin against Jacob [îieser. De- 
cree for complainant, and défendant appeals. Afhrmed in part, and 
reversed in jjart. 

Appellee was grnnted t\vo p'atents for Ininrovcnients iji ncetyleno gas gen- 
erating iamps. Tlie p>rior one v.-as granted August 28. lïKIO, .-is nuniber 
li5<.),874, and tlie other was gi-antcd May 22. IDO!!. and nnmbered 821. 5S0. 
This suit was instituted to restrtiia infrnigeuieut of claiiiis 1, 2, .'!, 4, ô, (i, aud 
10, of tiie flrst-nanied patent, and elaiuis 1 and 4 of tlie second-nanied P'atcnt. 
on January 21, lîlO'.i. Tlie auswer sets up tlie usr.al detVnses of wiiiit of 
validity and nouinfringement. In a gênerai way, both patents covir déviées 
liaving, (1) a water resti'voir located above ; (2) a réceptacle for eontainnig 
calcium carbide ; (.'!) a tiilie leading from tlie former down into eitlier direct 
or indirect co-opeiation witli the contents of tlie iatter, and distrlbutlng 
water thereto; {4i a vd'.xe coutroUing the flow of water from the réservoir 
to the calcium cari ide thamljer through said tube; and (ô) a roîatabl'e stem 
extendiug outside the rescn-voir so as to forui a handle, and extending down- 
ward to and earryiiig the valve, and then passing on down through, and 
some distance below tiie Connecting tube. In both, the flow of watér is regu- 
lated by the pressure of tlie gas generated in the calcium carbide chamber, 
aeting upon the column of water in the tube, and by the valve arrangement. 

In the first-named patent the stem serves (1) to rotate the valve into and 
Jut of the seat, and (2) to clear th(; inslde of the tube from obsîructing ac- 
cretions. The Iatter is accomplished by beuding the wire which acts as a 
spring eore, and serves to steady the valve in the device of claiins 2, 3, 4, 5, 
(j. and 10, of tlie first patent, and daims 1 and 4 of the second patent, and 
by the piston-like action of the stem of claim 1. Claim 10 of the first patent 
pertains ouly to the nuinner of adjusting gas génération to the requirements 
of tire lamp. 

In the second patent, the stem protruding below the bottom of the tube 
Is lengthened and bent at an angie so as to stir up the calcium carbide, which 
has a tendency to clog and cake about the tube opening. Each device pro- 
vides for a burner. The tube and stem in the first patent in suit liave only 
Indirect contact wlth the carbide body, slnce thèse extend into a vertical 
foraminous tube restlng upon and rising from the floor of the carbide cham- 
ber. This tube holds the carbide away from the end of the tube and stem. 
In the Iatter patent, thèse ends are not protected from, but extend well into 

*For other cases see same topie & g numeer in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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the mass of carbide. The construction and opération of the déviées of the 
patents In suit, so far as hère involved, will be readily understood from the 
drawlngs hère produced. 



Fig-l 
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It wlll be notlced that the protruding end of the stem, below the tube (7 
In the earblde chamber Is polnted. This, the patent asserts, secures the de- 
Uvery of the water to the carbide in small drops or particles. An excess of 
water supplled to the carbide results in an excess of gas, whlch, in turn, 
stops the flow of water through the tube. The ralve Is manually adjusted, 
so that, otherwise than as above stated, there is no automatlc adjustment of 
the water supply. The water pressure is determined by the height of the 
water eolumn in the tube and tank. When the gas pressure exceeds the 
water pressure, there may be said to be an excess of gas pressure, and the 
supply of water wlll be resisted. It is therefore évident that the requlred 
pressure must be adjusted to meet the volume of gas requlred by any given 
burner. Some of thèse, of course, will consume more gas than others. In 
order to meet thèse varying conditions, the requlred pressure must be as- 
certalned. 

"In constructlng my lamps," says the patent, "after declding on the spécial 
form of burner to be used and determinlng that pressure of gas, with whieh 
it burns best, I make the water tube of sueh length that the mean height 
of the water in the réservoir, added to the length of the tube, wlll afford a 
pressure approximately equal to that whieh the lamp requires. The resuit 
will be that should the pressure in the gas chamber beoome too great, the 
supply of water will be automatlcally shut off, but as soon as the pressure 
in the gas chamber becomes normal or less, the water will drop slowly or 
rapidly as may be requlred." 

Appellant cites three patents In the prior art, vlz. : Patent No. 591,132, 
granted to Handshy, October 5, 1897, for an, acétylène gas lamp; patent 
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No. (338,449, granted to Dolan, December 5, 1899, for an acétylène gas gen- 
erating lamp ; and patent No. 644,910 to Hallows and ïucker, on March 6, 
1900, for a like lami). 

The flrst-named patent calls for a water chamber, a storage or pressure 
chamber, and a carbide chamber. The partition floor between the two latter 
is a perforated diaphragm, and that between the first two is a flexible dia- 
phragm. The valve whlch controls the tlow of water into the tube which 
supplies water to the carbide rests upon a valve stem which is fastened to 
the floor of the carbide chamber. The water tube through which the valve 
stem extends, dépends from the flexible diaphragm or floor of the water 
réceptacle, in which also is located the valve seat, into the carbide body. The 
valve stem, the patent says, may be secured to the perforated diaphragm 
which séparâtes the gas chamber from the carbide chamber, or it mày be se- 
cured to the top cover of the water réceptacle. It is intended to be rigid in 
any case. To close it, the flexible floor of the water tank must be lifted to 
contact with it by the gas pressure in the gas tank or chamber. There seems 
to be no reason why the flow of water through the water tube would not 
also be stopped by the gas pressure whenever it became excessive, just as 
in the patent in suit. That it could ever become excessive seems doubtf ul, 
slnce the pressure of the gas would operate to close the valve long before 
it would afCect the water in the tube, because the weight or pressure of the 
water in the water chamber would be only a fraction of that obtaining at 
the bottom of the water tube in the carbide chamber. The valve stem is in- 
capable of belng rotated to clear the inner walls of the tube or agitate the 
carbide. The Dolan patent covers a flexible diaphragm, as in Handshy. The 
valve is carried by a fixed stem attached rigidly to a rod which dépends 
from a nut located in the flexible diaphragm which is placed above the water 
chamber. The excess gas is conducted to the space between the water cham- 
ber and the valve carrying diaphragm. This latter being lifted by gas pres- 
sure closes the valve and cuts off the water supply. The carbide chamber 
is rotated at intervais to free the carbide from the lime and other accumula- 
tions. When the pressure of gas is removed, the diaphragm is released and 
the valve Is dropped from its rest. 

The patent to Hallows and Tucker has the water and carbide chambers. 
The water is conducted through tubes or a water .lacket paralleling the sides 
of the two chambers, and next thereto down nnder the floor of the carbide 
chamber, and thence to the tube rising from that floor to the top of the car- 
bide body, the entrance to which is controUed by a plug or valve operated by 
a revoluble stem which terminâtes at the top of the lamp in a milled nut. 
When the plug or valve is rotated out of its seat, the water ascends the tube 
and overflows into the carbide. There is no provision made for the cessation 
of the génération of gas, though it is not apparent why the gas pressure 
would not stay the upward flow of the water in the tube. Accordlng to the 
spécification, when the pressure of gas is excessive, the gas escapes through 
the water supply tubes or jacket at the slde of the chambers, passing up to 
the water chamber, and thence out into the atmosphère. 

Owing to the arrangement, there seems to be no need of a tube cleaner, 
though the rotatable tube is shown In the supply tube in the carbide chamber ; 
its only suggested use being the opération of the water supply plug or valve. 

Appellant's device is substantially that of patent No. 949,349, granted to 
him February 15, 1910, for an acétylène gas generator lamp, and is shown in 
figure 2 of that patent, so far as essential on this hearing. It has the water 
and carbide chambers, the water suppl.y tube governed by a valve carried 
by a stem having a central bore through which passes a needle — both sepa- 
rately operated by extemal handles. In the patent in suit, the needle is 
called the valve stem. Hère the hollow tube carries the valve, which is 
rotated into and out of Its seat at the bottom of the water chamber when 
desired. The needle is said to fit the bore in the valve stem, also the opening 
through the valve body and the feed tube loosely, extending slightly below 
the latter. It is designed to be slid up and down so as to clean the bore. 
The bottom of the water supply tube enters the carbide mass, carrying the 
needle point somewhat in advance of it. The water passes along the needle 
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through the valve stem aud is delivered to the cnrblde from tlie needle point, 
as in the patent in suit. In case of excessive génération of gas, tlie flow 
of tlie water is regulated by tlie back pressure of tlie gas upon the coluinn 
of water in the tube, as in appellee's device. 
ïhe following dravving fairly discloses appellant's lamp: 
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On the hearing liefore the Circuit Court, the prayer of the bill was grant- 
ed, défendant was enjoined from further infriiiging the patents in suit, an 
accouuting was ordered, aud judgment for costs decreed against appellant. 
The cause is now bcfore the court on appeal from that order. The errors 
asslgned are that the court erred in holding that each and ail of the claims 
in suit were valld; that appellant infriuged each of theiu; and in enterlng a 
decree in favor of appellee and refusing to enter a decree in favor of ap- 
pellant. Further facts are stated lu the opinion. 

A. H. Adams, C. E. Pickard, J. L,. Jackson, and A. M. Fitzgerald, 
for appellant. 
M. B. Philipp and James O. Rice, for appellee. 

Before KOHLSAAT and IMACK, Circuit Judges, and SANBORN, 
District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
It was not nevv in acétylène gas lamps to so adjust the pipe and needle 
or Btem running therethrough as that the latter should move auto- 
matically up and down within the pipe, and tbereby clear it from ac- 
cumulations. This was attained in the Handshy patent, where the 
pipe moved up and down the stem, being the reverse of the movement 
of the stem and pipe in suit. 

it was new to claim the régulation of water supply by means of 
gas pressure upon the column of water in the water supply tube. No 
reason is perceived, however, why the same resuit could not hâve been 



BLESEK V. BALDWIN 137 

attained in the Handshy and Hallovvs and Tucker patents, were thèse 
patents not provided with easier means for relief from excessive pres- 
sure. It was also new to secure more complète scouring of the inner 
walls of the water supply tube near its lower end, by bending the 
needle or stem therewithin, so as to give it stiff résilient bearing against 
the inner wall of the tube, and at the same time securing steadiness 
of the valve, in case of jolting or rough handling. None of the pat- 
ents of the prior art disclose a stem protruding from the bore in the 
lower end of the water supply pipe. The patent claims for this a 
better method of distributing or delivering the water to the carbide. 
It sets out that the water should be delivered in small drops or particles 
and asserts that this resuit foUows the use of a sharp pointed stem. 

Inasmuch as the water supply pipe in the first patent in suit delivers 
the water into what is called a foraminous tube, through the meshes 
of which the water passes to the carbide, the advantage of this feature 
does not seem considérable. This patent bas many other éléments, 
but the foregoing are deemed sufficient for the purposes of this suit. 
Taking into considération the features above mentioned, the somewhat 
novel arrangement of the parts, and the presumption arising from the 
grant, we deem the validity of the patent duly established, qualified, 
however, by the disclosures of the prior art as above set out. It is 
évident, however, that it covers no wide fîeld of invention and is not 
entitled to a broad construction with référence to équivalents. The 
second patent in suit is for alleged improvements upon the hrst. 

[2] As above stated, thèse consist in its means for agitating the 
carbide, and the location of the lower end of the water tube and pro- 
truding stem within the carbide mass. The former bas some merit 
of a modest kind. It is new and useful, and. in our judgment, enti- 
tled to récognition as involving some inventive thought. The latter 
is îound in Handshy. As to the tube : even were this arrangement 
thereof not found in the prior art, it falls short of invention. With- 
out it, the other feature is valueless. It is obviously the only thing to 
do, where it is sought to stir up the packed carbide or carbide refuse 
by the use of a stem projecting from the end of the tube. Some 
claim is made that appellant's device discloses a stem, bent near its 
lower end to operate as appellee's does. This is strenuously contro- 
verted by appellant. 

An inspection of Exhibit D, being one of appellant's lamps, alleged 
to disclose a bent stem, satisfies us that the stem is not bent. The 
Bleser patent does not call for it, and the proofs do not justify such 
a finding. Evidentljr. the tube is imperfect, its wall not being uni- 
form in thickness around its perimetcr, thus throwing the needle 
slightly out of truc ; but the évidence f ails to show that there was any 
intention to bend it, nor does there appear to bave been any advantage 
in doing so. We do not deem the position of anpellee in regard to its 
being bent well taken. It follows that ap[)ellant does not infringe 
the second patent in suit, and as to that the bill is dismissed for want 
of equity. Since appellant's needle or stem is so constructed as not 
to bear frictionally against the inner walls of the water supply tube. 
it is not the stem of claims 2, 3, 4, 5, and 6 of the first patent in suit. 
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Claims 2 and 6 set out that the bent stem will prevent rotation of 
the valve stem. Claim 4 functions the stem to prevent rotation of the 
valve itself, while claims 2 and 5 ascribe to the stem the function of 
keeping the inner walls of the water supply tube clean — ail operated 
by a plug which may be manipulated from outside the lamp. The 
subject-niatter of claim 10, which seeks to graduate the height of. the 
Virater column to the requirements of the burner, ^N^iS anticipated in 
the Hallows and Tucker patent, so far as need be hère considered. 
There is no évidence that appellant has appropriated it. Therefore 
none of thèse claims are deemed to hâve been infringed by appellant. 
Appellant's needle, which in some respects corresponds to appellee's 
bent stem, diflfers from it in that it does not carry the valve, is not 
bent, does not operate as a brake, and may be moved up and down, 
and, as seems apparent, rotated without interfering with the water 
supply tube or any other élément of his combination. 

The Bleser patent calls for a needle fitting loosely into the tube and 
other hollow parts of which it constitutes the core. Its function is 
"to clean the tube 4 and remove any obstruction from the end there- 
of." It is clearly the stem of claim 1 of the patent in suit, save for 
the fact that it does not carry the valve member. In other respects 
its mission is the same as that of the stem of claim 1, which claim 
calls in part, for "a plug closing and opening into the réservoir, a stem 
carried by the plug and extending through the réservoir and water 
tube, and a valve secured to or carried by the stem and controUing the 
passage from the réservoir into the said tube, as set forth." With re- 
gard to appellant's lamp, as a complète device, it appears that it has a 
plug closing and opening into the réservoir by means of a séries of 
parts through which the needle extends, a valve secured to or carried 
by those parts arranged to operate as a tube, which valve controls the 
passage from the réservoir into the water supply tube, and a needle 
extending through and beyond the tube, like that of claim 1. Those 
correlated parts, constituting a tube, as above stated, and carrying 
the valve, together with the needle, are the équivalent of appellee's 
stem considering them as an équivalent, and taking into account the 
identity of functions of appellee's stem and appellant's needle from 
the valve down through and beyond the water supply tube, we hâve an 
appropriation of appellee's device by appellant down to that point, 
wanting only the pointed stem or needle, which appellee claims en- 
hances the efficiency of his device. As in Handshy, so in the appel- 
lant's device, the lower end of the water supply tube contacts with 
the carbide mass, therefore the fteed of the movable needle to agitate 
the mass, as well as clear the tube. Does the extension of the needle 
through the water supply tube at the place of contact with the carbide 
mass alter the case? This feature is shown only in the device of the 
second patent in suit, but there the needle or stem protrudes from the 
tube at considérable length, and substantially at a right angle to the 
tube. This has been held above not to be infringed by appellant. Nor 
would the extension of the tube and stem of claim 1 to absolute con- 
tact with the carbide mass change the character of the device of that 
claim. To ail intents and purposes it is in contact with that mass. 
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The intervention of the foraminous tube N, avoids the need for using 
the stem to agitate the carbide. If, however, it should become nec- 
essary, it is fully adapted to that end. The différence between the 
two is net deemed important enough to constitute an essential élément 
of the combination of claim 1. This, taken together with the fact that 
appellant régulâtes the flow of water by gas pressure, a method not 
disclosed in the prior art, leads to the conclusion that his device is but 
an unsuccessful attempt to évade appellee's conception as shown in 
claim 1 of the first patent in suit. This claim présents the minimum 
of patentable novelty, but we deem that little entitled to the protec- 
tion of the statute, and therefore hold it valid and infringed. As to 
claims 2, 3, 4, 5, 6, and 10, of patent No. 656,874, and claims 1 and 
4 of patent No. 821,580, the decree appealed from is reversed and 
remanded with direction to the Circuit Court to dismiss the bill for 
want of equity as to said claims. The order appealed from decreeing 
validity and infringement of said claim 1 of said first-named patent 
is afSrmed. 



CHARLES BOLDT CO. v. TURNER BROS. CO. 

(Circuit Court of Appeals, Seventli Circuit April 23, 1912.) 

No. 1,836. 

1. Patents (§ 43*) — ^Designs — Inventioït. 

Originality and tlie exercise of tlie inventive faculty are as essential 
to the validity of a design patent as of a mechanical patent. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 50; Dec. Dlg. 
I 43.*] 

2. Evi&ENCB (§ 52*) — JuDiciAL Notice — Estect. 

The court may take notice of what is common knowledge In a patent 
case, and the presumption of validity arislng from the grant may be 
overcome as effectually by tacts withln the judicial knowledge, if adé- 
quate, as by the introduction of évidence. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 52.*] 

3. Patents (§ 328*) — Invention — Design ïoe Bottle. 

The Eoldt design patent No. 39,921, for a design for a bottle, is vold 
on its face for lack of patentable invention, 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suîl in equity by the Charles Boldt Company against the Turner 
Bros. Company. Decree for défendant, and complainant appeals. 
Affirmed. 

Appellant brought suit in the Circuit Court to restraln infringement of 
design patent No. 39,921, granted April 20, 1909, to Charles Boldt for a de- 
sign for bottles. The spécification and claim read as foUows, viz.: 

"Be It known that I, Charles Boldt a citizen of the United States, residing 
at Cincinnati, in the county of Hamilton and state of Ohlo, hâve invented a 
new, original, and ornamentai design for bottles, of which the following is a 

«l'or other cases see same toplc & i hvmbeb In Dec, & Am, Digs. 1907 to date, & Bep'r Indexes 
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spéciflcatlon, référence being had to the accompanylng drawlng, formlng part 
thereof. 

"Figure 1 Is a side élévation of a bottle, sbowing my riew design and Fig. 
2 Is a perspective view tliereof. 

"I claim — 

"The ornamental design for a bottle as shown." 

Tbe drawings are sliown as figures 1 aud 2 cow produced: 



_Z^^ 



^l^.i^. 





Appellee interposed a gênerai demurrer, wliich was sustaliied by the Cir- 
cuit Court. Appellant baving elected to stand by Its biU, tbe cause was dis- 
missed by the court for want of equlty, and is now before tliis court on ap- 
peal from that order. The errors assigned are: (1) that the court held the 
patented devlce did not Involve invention and was void; (2) that the court 
held the patent void on demurrer. Other facts appear in the opinion. 

Littleford, James, Frost & Poster, of Cincinnati, Ohio (Walter F. 
Murray and Francis B. James, of counsel), for appellant. 
Lewis M. Hosea and Walter A. Knight, for appellee. ; 

Before KOHLSAAT and MACK, Circuit Judges, and SANBORN, 
District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as aboVe). 
[1] Section 4929 of the Revised Statutes, as amended bjr Act May 
9, 1902, c. 783, 32 Stat. 193 (U. S. Comp. St.; Supp. 1911, p. 1457;), 
under which the patent was granted, reads as follows, viz. : 

"Sec. 4929. Any person ,Tvho bas Invented any new, original, and orna- 
mental design for an article of manufacture, not known or used by others 
In thls country before his Invention thereof, and not patented or descrlbed 
ia any printed publication in this or any foreign country before his invention 
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tliereof, or more than two years prior to his application, and not in public 
lise or on sale in tlils country for more thau two years prior to his appllca- 
tioi!, uuless the same is proved to liave been abandoned, may, upon paymeut 
of tbe fées required by law and other due proceediuKs had, the same as in 
cases of inventions or discoveries covered by section forty-elght bundred and 
eigUty-six, obtain a patent tberefor." 

Section 4929, as it stood before amendment (Act of July 8, 1870, c. 
230, § 71, 16 Stat 209 [U. S. Comp. St. 1901, p. 3398]), so far as 
pertinent hère, is as foUows, viz. : 

"Any persou who, by his own industry, ij;enius, efforts, and expeuse, bas 
invented and produced any uew and original design for a manufacture 
* * * or any uew, useful, and original shape or configuration of any ar- 
ticle of manufacture, the same not haviug iieeu knoviu * * * ujay * » * 
obtain a patent therefor." 

It will be noted that the words of the 1870 statute, viz., "new and 
original design," hâve in the iater act been supplemented by the ad- 
dition of the Word "ornamental," and that the numerous subjects of 
patented protection enumerated in the former act hâve been summed 
up in the language, "of any article of manufacture'' of the Iater act. 
Both acts call for an invention. Says the court in Smith v. Whitman 
Saddle Co., 148 U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 606, a case de- 
cided under the former act : 

"ïbe exercise of the inventive or originative facnlty is re(uiired, and a 
person cannot be permitted to sélect an txisting fomi and siiiijtly put it to a 
new use any more than he eau be permitted to tuke a patent for the mère 
double use of a machine. If, however, the sélection and adaiitatiou of au 
existing form is more than the exercise of tbe imitative faculty and the re- 
suit is in effect a new création, the design may be patentable." 

In Northrup v. Adams, 12 O. G. 430, 2 Ban. & A. 567, 568, Fed. 
Cas. No. 10,328, Mr. Justice Brown, then on the district bench, held 
that the law applicable to design patents did "not materially differ 
from that in cases of mechanical patents," and that "ail the régula- 
tions and provisions which apply to the obtaining or protection of 
patents for inventions or discoveries * * ■' shall apply to pa- 
tents for designs," and that "to entitle a person to the benefrt of 
the act, in either case, there must be originality and the exercise of 
the inventive faculty * * * there must be something akin to 
genius — an effort of the brain as well as the hand. The adaptation 
of old devices or forms to new purposes, however convenient, use- 
fitl, or beautiful they may be in their new rôle, is not invention." 

This doctrine is laid down in Hammond v. Combined Harvester 
Works, 70 Fed. 716. 17 C. C. A. 356, Myers v. Sternheim, 97 Fed. 
625, 38 C. C. A. 345, Pelouze Scale Co. v. American Cutlery Co., 102 
Fed. 916, 43 C. C, A. 52, and very many other cases. Indeed, it is 
difficult to understand how the language of the statute could be other- 
wîse construed. It bas been held that a new and pleasant design 
which enhances the value of the object to which it is to be applied 
is a compliance with the statutory requirement of invention and nov- 
elty. Smith v. Stewart (C. C.) 55 Fed. 481, and Untermeyer v. 
Freund (C. C.)- 37 Fed. 342. It is, of course, extremely difhcult to 
clearly mark the line at which symmetry and attractiveness cease ' to 
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be mère matters of good taste and become touched with a spark of in- 
ventive genius. Indeed, a glance at the décisions which hâve sus- 
tained design patents seems to suggest that there may be of ten more 
inventive genius displayed by the court in finding invention in design 
patents than the inventer disclosed in placing it there. However, the 
statute means something, and when this is comprehended it is the 
duty of the courts to give it effect. 

Courts hâve found invention in designs for chairs, washers, lanip- 
shades, bedsteads, lamps, badges, stoves, harness trimmings, saddles, 
spoons, casing for disinfecting apparatus, grass-hooks, brooches, neck- 
scarfs, bottle-stoppers, sign plates, bicycle saddles, reflectors, lace 
trimming, hose supporters, hat bands, monuments, inkstands, and 
many other devices. In Jammes v. Carr-Lowry Glass Co. (C. C.) 132 
Fed. 827, the Circuit Court for the Southern District of New York 
sustained a patent for a bottle design. The description of that bottle 
covers more than half a page of fine type. It had a neck in "the form 
of a symmetrical perpendicular cylinder * * * terminating at the 
bottom in a rim C, similar to the top rim 'A,' the same being * * * 
in the form of a circle around the bottom of the neck in a horizontal 
plane. * * * " It had concave fluting, a star at the bottom, and 
very many supposedly beautifying features. In the présent instance 
the bottle is described by appellant as follows, viz. : 

"The upper part A oî the bo ly of the bottle Is semispherical. This part 
resembles a half of a globe, which la flattened at the top. Upon this Is set 
the neck, which terminâtes in a circular base or collar B. The neck and 
Its base B hâve the appearance of bearlng flrmly upon the flattened top of 
the globe A. The height of the cyllndrical part D of the body of the bottle 
is equal to the diameter of that part, thus making it symmetrical. The ap- 
pearance made by placing upon this symmetrical cyllndrical body part D a 
semi-globular top A and of restlng upon top of this globe a broad base B 
of the neck, is one of symmetry and strength. This appearance is not the 
resuit of any one feature, but is the combtned effect of the whole upon the 
eye." 

Undoubtedly appellant is entitled to hâve its bottle considered as 
a wTiole — a unitary body. Whether or not the device of a design pat- 
ent satisfies the requirements of the statute is a matter to be deter- 
mined from the impression it makes upon the mind through the eye. 
If it is pleasing, and found to be new and original, upon an inspection 
of the disclosures of the prior art and use, and, in addition, leaves a 
distinct sensation of an unusual and désirable form or arrangement 
of forms upon the mind, while at the same time its suggestions are 
wholesome and proper, then, as a rule, it may be sustained as a de- 
vice within the statute, even though the elusive "spark of genius" may 
hâve assumed the humble luminosity of the glowworm. Certainly, 
if the strict rules which apply to mechanical and process patents are 
to prevail in référence to design patents, there would seem to hâve 
been very little occasion for the enactment of section 4929. Appel- 
lant contends that the question of validity may be tested by the man- 
ner with which the article clothed in the device of such a patent is 
received by the purchasing public. As with mechanical patents, that 
may be taken into considération as a make-weight, but it is never 
determinative of the fact of invention. 
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It is true, as appellant says, that ail patents are granted in order 
to promote the arts or sciences, or both, but the provision of the Con- 
stitution was never intended to grant a monopoly just for the pur- 
pose of stimulating the natural instincts of mankind to make goods 
and merchandise attractive (as provided in the German Petty Patent 
Act of 1891), and therefore salable, without requiring that the concep- 
tion shall display a degree of originality and beauty which bespeaks 
for itself a paternity of inventive thought. Invention calls for more 
than the exercise of a mère désire to please for mercenary ends. "In- 
ventive genius," says Judge Grosscup in Westinghouse Airbrake Co. 
V. Chicago Brake & Mfg. Co. (C. C.) 85 Fed. 794, "has given to 
mankind most of its présent material civilization. The magnificent 
flower of civilization, everywhere surrounding us, has opened from 
germs that were fructified from the brains of inventors." Even in 
the case of design patents this must not be lost sight of . 

Appellant has, with commendable diligence and skill, classified the 
main body of the décisions of the fédéral courts upon the questions 
hère involved, and deduces that, after going through the original 
phase of broad construction, the later phase of narrow construction, 
and again the last and présent phase of broad construction of design 
patents, the courts hâve settled down to the proposition that, if the 
design be new, pleasing, and one which increases the sale of the article, 
it is patentable. The attitude of the courts with regard to design 
patents, during the second or so-called middle phase, was, it is said, 
brought about by a too strict construction of the décision of the court 
in Smith v. Whitman Saddle Co., supra. Neither that décision nor 
the statute hâve, however, been modified as to the significance of the 
term "invention," used in both, and it may be assumed that, notwith- 
standing the construction which appellant claims the courts hâve later 
placed upon them, that term has not become meaningless, and must 
yet be deemed the main feature to be taken into considération in de- 
termining the validity of a design patent. 

[2J The question of how the courts are to arrive at a conclusion 
as to validity or invalidity permits of no fixed or arbitrary dicta or 
course of reasoning. Appellant asks, "To whom must the design be 
pleasing. to be patentable?" and contends that the judge should not 
assume to décide; that it is the public which must be held to be the 
arbiter. Perhaps if there were any conclusive way of ascertaining 
what the public thinks upon the subject, that might illuminate the 
question from an adhominem standpoint. Surely, the multiplication 
of opinions, which must necessarily be divided in such a case, could 
not be relied upon or permitted to override the opinion of those who 
must take the responsibility of deciding. Hère there are none of the 
éléments which, as in mechanical patents, can be elucidated by expert 
évidence. The bottle, as a manufactured article, has no rival in the 
field of public knowledge. Even though the prior art may not be 
produced in évidence, yet if we may call into service what is known 
to ail, and find that the device is, in ail material respects, long since 
anticipated, and in common use, it is difficult to see how further évi- 
dence or opinion could assist us. Furthermore, as in the realm of 
mechanical patents, it does not constitute invention to add two or 
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more éléments together, leaving each to perform the same function 
as before, so it is not invention to do this in a design device. 

In the range of common knowledge, such as is disclosed in works 
of art, especially in the pottery and bottle arts, we find suggestions 
of the bottle in suit. For instance, the lower part of bottle No. 4 of 
Morton and Leed Chemistry, shown in appendix to defendant's brief, 
and the top of the common vase shown as No. 20 in said appendix, 
are both well-known articles, very old and readily recognized. Thèse 
put together make the bottle in suit. The shape is found or suggested 
in numerous old devices in and outside of the bottle art. To repeat, 
it is inconceivable that the facts should be afïected by the interposi- 
tion of further pleadings and évidence. They could avail nothing 
as against the judicial knowledge of the court. That the court may 
call to its service common knowledge in a patent case is held in 
Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200; Slawson v. R. R. Co., 
107 U. S. 649, 2 Sup. Ct. 663, 27 L.Ed. 576; Richards v. Elevator 
Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991, and many other 
cases. 

To be sure, there springs from the grant of even a design patent 
the presumption of validity. That presumption, however, may be 
overcome as effectually by fâcts within the judicial knowledge, if 
adéquate, as by the introduction of évidence, and such we hold to 
hâve been the resuit of judicial knowledge in the présent case. 

[3] The bottle in suit is one of plain surfaces, and has no sug- 
gestion of ornamentation. Its claim for novelty and invention rests 
wholly in its shape. Under the présent statute, the design must be 
ornamental. This may consîst in the matter of outline as well as 
in external ornamentation, but, whether it be in matter of outline 
or imposed or other ornamentation, the statute requires that it em- 
body features of no uncertain originality and beauty. We can dis- 
cover no distinct compliance in the bottle in suit with the requirements 
of the statute. We find in it no degree of invention, nor do we think 
there is in it anything new, original, or ornamental, as those terms 
are used in the statute. Such being the view of the court, it follows 
that there was, in the judgnient of this court, no error in the action 
of the circuit court in sustaining the demurrer and di.smissing the 
cause, on the hearing upon tbe demurrer, for want of equity. 

The judgment of the Circuit Court is therefore affirmed. 

Since writing the foregoing opinion, we hâve been shown the opin- 
ion of tlîe Circuit Court of Appeals for the Sixth Circuit s'jeaking 
through SATER, District Judge, holding that the Boldt bottle lacked 
patentable novelty, and affirming the decree of the Circuit Court dis- 
missing the bill for want of equity. 
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ALEXAXDER v. DE MOULIN BEOS. & CO. 

(Circuit Court of Appeals, Seveiith Circuit. January 2, 1912. 
Rehearing Dcnied May T, 1912.) 

No. 1,803. 

Patents (§ .328*) — Invention — Initiation Appaeaius. 

The De Moulin patent No. 555,49!), for an initiation apparatus for 
secret societles, Is a mère ag^gregation of old and well-known devlces, 
eacii operatlng separately to produce Its own indepcndent resuit, and Is 
void for lack of patentable Invention. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

Suit in equity by De Moulin Bros. & Co. against Lewis E. Alex- 
ander. Decree for complainants, and défendant appeals. Reversed. 

Fred L. Chappell, of Kalamazoo, Mich., for appellant. 

Fritz & Hoiles (C. A. Snow & Co., C. E. Doyle, William Crichton 
Clarke, Albert Saizenstein, of Springfield, 111., and F. W. Fritz, of 
counsel), for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

ANDERSON, District Judge. This is an appeal from a decree 
awarding an injunction and an accounting of profits and damages for 
infringement of claims 1, 2, and 6 of letters patent No. 555,499, March 
3, 1896, to De Moulin, for initiation apparatus for secret societies. 
Claims 1, 2, and 6 are as follows: 

"1. In an apparatus of the class described, the comblnation of a stand In 
the. forni of an open box, a platforin arrangcd within the stand, located at 
and closiug the top thereof, and adapted, vvhen unsupported, to fall precip- 
itately to the bottora of the stand, lockiiig devices for rigidly supporting the 
platform at the top of the stand, alarm mechanism autoniatically operated 
by the falling of the platform and adapted to startle a candidate, and means 
for tripping the platforin, .substantially as descrîbed. 

"2. An apparatus of the class described, comprising a stand, a platform 
arranged within the top of tbe stand, and adapted, when unsupported, to fall 
to the ttbor. means for rigidly supporting the platform at the top of the stand 
and for tripping the sauie by hand, and a fle.xible covering concealing the 
platform and pro.Jecting beyond the edges tbereof, substantially as and for 
the pnrpose described." 

"6. The comblnation of a stand, a platform arranged to fall within the 
stand, means for rigidly supporting and for trii'ping the platform by hand, a 
bell, a bell-hanmier mechanism for actiiating tbe bell-hamnier, and a lever 
conuected with the actuatiug mechanism and holding the same normally ont 
of opération and arranged to be engagad b.v tbe platform lu falling, whereby 
the actnating mechanism is reloased, substantially as and for the piu'pose 
described." 

Appellee's expert, Wolhaupter, says of thèse claims: 

"I flnd that said claim 1 of the patent in suit is not limited to any partlcu- 
lar construction of locking devices for rigidly supporting the platform at the 
top of the stand, nor to any particular kind of alarm mechanism, nor to any 
partieular knid of means for tripping the platform. Hence .'iny construction 
of locking devices capable of rigidly supporting the platform at the top of 

♦For otber ca.Res see same topic & § numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexer 
199 F.— 10 
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the stand, any construction of alarm mechanism, automatically operated by 
the falllng of the platform, and any klnd of means for tripplng the platform, 
would respond to the construction called for and speelfled in sald claim 1. 
* * * I find that the above-recited clalm 2 of the patent in suit is not 
limited to any partieular construction of the means for rigidly supporting 
the platform at the top of the stand, but spécifies that the tripping of thèse 
means is 'by hand.' Aside from thls, daim 2 of the patent in suit introduces 
into the combina tion the additional feature of a flexible coveriug arranged 
to conceal the platform. » * * While the above-reclted claim 6 of the 
patent in suit is not limited by any description of the means for rigidly 
supporting and for tripping the platform by hand, it does describe and call 
for an alarm mechanism, including a bell, a bell-hammer mechanism for 
actuating the bell-hammer, and a lever connected with the actuatlug mechan- 
ism and holding the same normally out of opération, and arraisged to be en- 
gagea by the platform in falling, whereby the actuating mechanism is re- 
leased." 

Appellee in his brief says: 

"The devlce covered by the patent in suit bas become known to the trade 
as a 'ïraitor's Judgment Stand.' It consists of a stand in the form, of a 
box with an open top, one end of the box being provided. with a step to enable 
an initiate of a secret society to step outo the judgment stand. The open top 
of the stand or box is normally closed by a platform, -whlch Is rigidly sup- 
ported by means of any suitable form of looking devices. The loelàng devices 
are arranged to be tripped by some one near the stand, and the platform 
then drops through the stand to the floor, a distance of about one foot or 
eighteen inehes, with the initiate standing thereon. The falling of the plat- 
form is accompanied by alarming noises, such as the explosion of a blank 
cartridge and the ringing of a bell. In the patent in suit, the falling of the 
platform, due to the release of the locking devices for the platform, serves 
to explode the blank cartridge, and the platform in falling brushes past an 
arm which starts the ringing of a spring-operated alarm bell. The drop 
platform of the judgment stand in the patent has a carpet secured thereto, 
the carpet being larger tlian the platform, so as to project beyond the edges 
thereof and cover the upper edges of the stand, as well as the platform." 

And f urther : 

"An examination of the so-oalled prier art, as cited by the Patent Office 
when the application was pending, and as developed by the défendant in 
this suit, and as hereinafter fully discussed, shows that the devlce of the 
patent in suit was a funûamental or pioneer invention. The De Moulin 
traitor'a judgment stand was not an improvement on some other judgment 
stand or Initiation devlce. It was the flrst traitor's judgment stand. The 
patentées dld not put better locking devices on an old judgment stand, or 
provide a flexible covering for a stand which had no covering, or add alarm 
devices to an old construction of judgment stand. There was nothing in the 
prior art to suggest even the idea of the judgment stand. The patentées, 
therefore, had no assistance from the prior art either in conceivlng or Ae- 
veloping their invention. They flrst had to evolve the broad idea of an initi- 
ation devlce provided with a drop platform, alarm devices, and means for eon- 
cealing the character of the apparatus, and then devise and develop means 
for embodylng that idea in a practical and operative structure. The pat- 
entées made no claim that they were the flirst inventors of an alarm bell, by 
Itself, or a cartridge holder, or a platform, or a carpet, or a box ; but they 
dlâ claim that they were the flrst to conçoive the idea of assembling thèse 
devices in the form of an inltation devlce or amusement apparatus, and the 
flrst to embody that idea In a practical and operative structure." 

Thus it appears from the claims themselves, from the testimony 
of appellee's expert, and from the statements of appellee's counsel 
in his brief, that the idea for which novelty or invention is claimed 
is the idea of assembling together, in the form of an initiation device, 
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a number of devices, each of which was old. The daims are not 
limited to any particular forms of thèse devices — any form will do. 
It is only necessary, in order that they respond to the daims, that 
they be the f amiliar and well-known forms of the device ; i. e., a 
platform with a trap floor held in place, a tripping device, a device 
for firing a cartridge, when operated by the falling of the platform, 
and a device for ringing a bell, when operated by the same means. 

In our judgment, this was a mère assembling of thèse devices — a 
mère aggregation — and did not involve invention. There was no new 
resuit reached by this assembling of devices. Each device produced 
its own independent resuit. The attendant pulled the trigger, and 
the trap fell. As the trap fell, it operated (by well-known and f amil- 
iar means) alarming devices. 

Thèse several devices do not act together, and, thus acting, produce 
a new resuit, or an old resuit in a new way. Each acts in the old 
way, and each produces the old resuit. If to produce for the first 
time the platform, concealed with a covering and provided with a 
trigger to drop the candidate, involved invention, and if to produce 
for the first time the operating mechanisms which cause the noises to 
startle him likewise involved invention, it cannot be invention to col- 
lect thèse things in a device which shall both drop and startle him. 
The device for dropping him and the mechanisms to startle him, each 
being old, the patentée did nothing but assemble them in what he calls 
a judgment stand. 

The claims should hâve been held invalid for want of patentable 
novelty. 

Cause reversed, with directions to dismiss the bill. 



EGGLESTON v. MILWAUKEE HEATBR MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

No. 1,852. 

Patents (% 328*) — Validiiï and Infbingement — ^Relief Device foe Wateb 
Systems. 

Tàe .Eggleston patent. No. 838,394, for a relief device for water Sys- 
tems, comprising a pressure and relief attachaient which may be used 
with steam or hot water heatlng Systems, claims 6, 7, and 8 are not for 
the same subject-matter as that abandoned by the cancellation of orig- 
inal claims 2, 3, and 4, but are a more accurate embodiment of the imt- 
entee's conception and cover a new combination of merit and dlselose 
Invention; also held Infrlnged. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Suit in equity by Lewis W, Eggleston against the Milwaukee 
Heater Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Reversed. 

Appellant, hereinafter called complainant, filed his application for a patent 
for a relief device for water Systems, which was granted December 11, 1906, 
as patent No. 838,394, after numerous modifications in its way through the 
Patent Office. 

*f or othei cases see same topic & % numbeb in Dec. & Am. Sigs. 1907 to date, & Kep'r ladexes 
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The patent is distinctly for a relief device, and in no manner involves the 
water .systeni itselt, save as a lueaus for regulatiug it. As ouiginally pre- 
souted, tliere were iiiue claiuis. Clalms 2, 3, and 4, as origiiially preseuted, 
read as tollows : 

"'Z. A relief device for a M-ater systeni, presentiug a l>o\vl eontaining mer- 
cury, a tube open below aud dipping into said luercury, and uieans for 
Connecting said bowl witli said water System to recelve the pressure thereof. 

"o. A relief device for a pressure System, comprising a substantially ver- 
tical tubular body, a centrally disposed tube arranged within said body aud 
adapted to support a niercury coUuuu, and meaus for niaking conuuuniea- 
tion froni said pressure system to said body. 

"'4. A relief device of tlie class described, comprising a substantially verti- 
cal tube, an iuner tube arraugcïd witliiu tlie same, and a sealing lluid at tbe 
iower cxtremity of said tubes, the surface whereof uiay recelve a pressure to 
support a column of said liuid in said tubes." 

They caJl, in substance, for a liov.d eontaining a niercury seal, a ^'ertlcal 
tubular body, an inuer tube arranged witliin the tul)ular body, open below 
and dipping into tiie mercury-bowl at its iower extreudty, and means for 
niakiug connection witli the water system pressuj-e. Thèse clniuis the ex- 
aminer rejected on the (TCi'niaii patent, Xo. 88,332, granted to David Grove 
on October 23, ISiKi, for "heating construction blow-ofC apparatus for steam 
heating and the ]ike." In this device, wheu the pressure in the system ar- 
rives at a predeterniiued point, the mercury seal is lifted thereby into an 
tHilarged tube or chaniber, into the Isottom of which the mercury falls and 
from an outlet pijie extendiug from the top of which tlie steain, air, or water 
escapes into the atmosphère until the pi-essure is reduced, whereupon tlie mer- 
cury is returned through a small tube at the bottoni of the chaniber, to re- 
constitute the seal. The examiner bases his conclusion upon the statement 
tbat it does not involve hivention to substltute tb.e Trane form of seal, or 
(liât of lieynolds, No. 741,54<S. for the Grove seal. Tliese two latter are 
\acuum or low pressure seals designed to etïect the release of air or the like 
from the heating system. Original elaim 1, wliieh called for a relief device 
l'a-esenting a mercury columu supported by the pressure in the system, means 
for the escape of water through the column, and an expansion tank there 
heyond to which the water niight escape, was likewise rejected on the Grove 
liatent, the OJney English patent of .1.S83, and the rurnell British patent, 
,\o. 2,391, with the statement that the tank is not a niaterlal feature of the 
device as claimed. Vresent claim 1 was added February 17, 1900. Original 
claim 5 as amended. which called for a Iower bowl, a horizontally enlarged 
expanslon-head. and a tiibular body extendiug from the bowl to the head and 
attacbed to both bowl and head — a claim wliicli, on a fair construction, iire- 
sents merel.y the exteriuil outline of the device of the patent; was also re- 
,1oc-ted by the examiner on tlie Gro-\-e patent. Complainant's solicitor, before 
tlie examiner, seems to hâve entirely misunderstood the scope of this claim 
when he sought to hâve it construed sis an operative device in his argu- 
ment of September 23, 1900. There can be no doubt, when ail the language 
of the daims and spécification are considered, that this claim was clearly 
détective. 

Présent claim 2 was substituted for original claim 6 by oomplalnant. Orig- 
inal claim 7 became claim 3. Original claim 8 beca me claim 4. and original 
claim 9 is the présent claim 5. Claims (! and 7 were added March 1, 190(1, 
and chiims 8 and 9 were added on April 17, 1900 — ail of the four last nanied 
on the suggestion of the examiner. As thus manipulated, tlie patent issued. 
On Jiuie 15, 19(!iS, complainant iustituted this suit for infringement. 

Appellees, hereinafter ternied defendnnts, made answer denying validity 
of the patent in suit and infringement thereof. and setting up a nnmber of 
patents in the prior art. of which mention need hère be made only of Mott 
and iCdgar patent. A'o. 090,440, granted March 8, 1S98. for "relief device for 
Ilot water heating"; patent Xo. CSO,(i(iO granted to Trane for a "steam heat- 
ing System"; D. F. Morgan patent No. 722,127. granted March 3, 1903, for 
a ".steam heating plant"; patent Xo. 741,548. granted to Revnolds. October 
13, 1903, for "vacuum heating System" ; British letters patent Xo. 1,705, 
granted to Olney April û, 1883, for valves to be used in connection with "hot 
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water apparatus for lieatiiig, etc." ; British letters patent granted to Purnell 
on September 20, 1801, and nunibered 2H01, for "warnilng apparatus"; Brit- 
ish patent No. 4aS)o, grauted October 10, 1881, to Slilelds for ".safety valve 
for domestlc boilers and hot wateu apparatus"; (îernuiu patent to Grove, 
No. S8,H;>2, granted October 2?,, l^'JG, for a blow-oil' apparatus for steam îieat- 
iug and the like. The clainis in suit read as folbnvs, viz. : 

"(>. A pressure and relief attacliiiu^nt for a iiressure hot water lieating 
System, couiprising a receptaeb; containiug a njercury well, a chanilser in 
communication witli said reeeiitaele, a tube extuiding froni said weii to tlu» 
cliamber to allow tbe formation of a mereury column under pressure from 
the sy.stem, tbe arrangement being sucli that a pj-edetermiaed press\u-e niay 
be uiaintained in tbe system, a]id water may pass from and returii to tlie 
System througli tlie mei'cury under sutticient variation from siiid pressure. 

"T. A relief do'.ice of tlie class rlescribed (•(Jiiiiji-ising a tube tu eoiiiain 
a mereury colnum. menus for eonneeting said tube to a water system wbere- 
by the pressure of said system may form and supixjrt said eoluiun and an 
extension beyoad sisid tube into «hicli water niiiy eseape tbrougb said mereury 
eoluinu. aud from wliicli tbe escaped water may rtîturn througli said lucrcury 
columu. 

"S. In a device of the class described. a morcury-cliamlier. a boiler con- 
nection extending laterally from tlie mercury-chamber. a bulb supported above 
the latter, a pipe depending from said bulb into the mercury-cliamber. and 
a tank connection at the upper end of tlio bulb tlie parts beiug so arranged 
as to allow water to pass and repass through tlie mereury." 
— being those claims insei'ted at the suggestion of the examiner. Figs. 1 and 
■.; of the drawings, below set out, sufficiently show the device of tlie patent: 
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Flg. 2 shows a flevlce having two tubes, 10 and 13, In whlcb may be em- 
ployed two mereury columus. The addition of tube 10 was new with com- 
plalnant, and is covered by claims not In suit. It suppléments tube 13, 
alds in the free circulation of the mereury, and results in the attalnment 
of a steadler pressure. The claims in suit, it is contended by complalnant, 
call for only one tube Connecting the Interlor of the two bowls, the lower 
bowl 6 and upper ehamber 5. When the pressure of the System supplied 
through the pipe 2 and the ehamber 8 causes the fluid surrounding tube 13 
and within the tubular body 4 to bear upon the body of mereury contained 
in réceptacle 6, the latter is forced up tube 13 and at length into the head S. 
As soon as the nipple 12 is free from the mereury, the fluld rushes into tube 
13 and by reason of the System pressure, forces its way through the mereury 
which by that time is spread ont in head 5 so as to create a short eolumn, 
and escapes beyond the seal in bubbles or otherwise, and thus relieves the 
pressure of the System. When the latter bas been reduced to atmospheric 
pressure, or less, the mereury passes back into tank S and re-forms the seal. 
In the meantime, the water which bas escaped, is held above the seal so 
that substantially none of it is wasted. Its absence from the System créâtes 
something akin to a vaeuum, whereupon the atmospheric pressure forces it 
through the new-found seal, out of nipple 12 and back into the System. 
The tank 5, together with the pipe 15, and expansion tank 16, are provided 
with space to hold whatever water escapes. Thus the same body of mereury 
forms a seal at tank 6, then when forced up the tube 13, forms a new seal 
in tank 5, and when the pressure is reduced, returns and re-forms the seal 
at tank 6". 

The patents above recited cover either the provision for the high pressure 
relief of the patent in suit or the low pressure or the vacuum-controlled 
return of the water. No one of them eovers both processes. Concretely 
stated, complainant's claim is for a devlce whereby water may be forced 
under the System pressure through the seal without serions loss of tempéra- 
ture or pressure in the System, and then be restored to the System when the 
pressure is reduced, without decrease in volume, ail by the use of one body 
of mereury. In ail thèse heating Systems, it is essentlal that the body of 
water in the System be maintalned substantially intact. Défendants insist 
that the alleged infrlnging deviee is for a différent purpose and applicable 
to a différent heating System. 

It will be seen that complainant's water is in immédiate contact with the 
mereury eolumn. In defendant's devlce the mereury and water are separated 
by a eushlon of air, as in Matt and Edgar and Angrich, so that, in case of 
undue pressure, the air Is made to lift the mereury seal. Other minor dif- 
férences exlst. but In the main the déviées are otherwise similar, and operate 
In the same manner. 

Défendants insist that their devlce is structurally and functionally différent 
from complainant's ; that complalnant avoids blow-outs, while theirs does not : 
and that it Is no concern of complainant's whether their seal permits and 
provides for the return of air Inasmuch as his devlce is limlted to the use 
of water. 

On the hearing, the Circuit Court sustained the patent upon grounds not 
hère In controversy, held that the subjeet-matter of original claims 2, 3, and 
4 was the same as that contended for by complalnant on this hearing; that 
that subjeet-matter had been abandoned when the claims 2, 3, and 4 were 
canoeled; that they could not be recalled; and dismissed the bill for want 
of equity, from which decree this appeal is prosecuted, and the entry of 
which is assigned as error. 

Russell Wiles, Philip C. Dyrenforth, and Charles Turner Brown, 
for appellant. 

Leverett C. Wheeler, for appellee. 

Before KOHLSAAT and MACK, Circuit Judges, and SAN- 
Bf'RN, District Judge. 
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KOHLSAAT, Circuit Judge (after stating the facts as above). 
The substance of the claims in suit, so far as hère involved is a 
pressure and relief attachment for use in connection with a hot wa- 
ter heating system, containing the following éléments, viz. : (1) A 
mercury well ; (2) a chamber in communication therewith ; (3) a 
tube extending from said mercury well to said chamber to allow 
the formation of a column of mercury in response to system pres- 
sure, and a réceptacle enclosing said well, chamber, and tube — ail 
so arranged that water may pass from and return to the system 
through the mercury. 

The original spécification seems to hâve contemplated this com- 
bination, but it remained for the examiner to voice it properly. It 
is défendants' contention that this combination was abandoned 
when original claims 2, 3, and 4 were canceled in response to the 
rejection by the examiner. But a study of the language of those 
claims does net justify this construction. If they were ever in- 
tended by the applicant to cover the substance of the claims in suit, 
they failed of their purpose. The attempt of défendants to read 
into thèse three claims the double feature of passing and return- 
ing the fluid by référence to the then prior art does not commend 
itself. Certainly in dealing with the proceedings in the Patent Of- 
fice the court should not, by any inference, debar an applicant from 
the reward of his diligence in securing the benefits of his inven- 
tion. Especially is this the case whenever it appears that the pro- 
ceedings are not prosecuted with that discrimination and caution 
which a case involving this well developed art should command. 
It is not the spirit of the patent statutes to place the procurement 
of patents on technical grounds, and beyond the reach of ordi- 
narily skillful persons. In rejecting claims 2, 3, and 4 the exam- 
iner held that there could be no invention in substituting the Trane 
seal for the Grove seal. He evidently did not pass upon the ques- 
tion of a high pressure and a low pressure seal in one device and 
employing but one body of mercury. If anything were wanting to 
make this conclusive, we may cite his action in suggesting the 
claims in suit. The court will not assume that the examiner would 
suggest and give to an applicant a patent for a device which he 
knew to hâve been surrendered to the public. It would, in the 
opinion of the court, be straining both the facts and the law to 
hold that claims 2, 3, and 4 were identical with those in suit. Ev- 
ery reasonable intendment should prevail in support of the con- 
trary proposition, and we therefore hold that the applicant did not 
abandon whatever of invention, if any, there is in the claims in 
suit, when he canceled claims 2, 3, and 4, as originally filed. As 
before stated, the claims in suit cover an attachment to a hot wa- 
ter heating system, and not a hot water heating system as such. 
It is évident that it must be treated as an entity, entirely independ- 
ent of the system. It is a device in no manner dépendent upon 
the character of the system pressure, whereby the mercury col- 
umn is lifted. That may be water, air, steam, or gas. It applies 
to any system in which it is désirable to facilitate the relief of 



152 199 FEDERAL EEPOUTER 

pressure afl'ording an avenue of escape under controlled conditions, 
and, when atmospheric pressure is restored, facilitate the return 
of water or air to the System, through the use of mercury seals, ef- 
fected by the use of a single body of mercury. There is no force 
in defendant's contention that it should be hmited to hot water 
heating Systems, or to a device in which the mercury is directl}' 
moved upon by water. Was there any patentalîle novelty in so 
combining the concepts of the two lines of devices of the prior art — 
i. e., those covering the application of a mercury seal to the pro- 
tection of a hot water, hot air, gas, or steam heating system by 
permitting the pressure to be relieved by the escape of fluid or 
other substance when necessary and those which provide for a 
restoration of the fluids of the system to normal conditions under 
atmospheric pressure, when required — as to accomplish both results 
in one device, and with one body of mercury? The Olney patent, 
above cited, accomplished something like this by the use of two 
mechanical valves. There is a marked distinction to be dravvn 
between the mercury seal and a mechanical valve: The former nev- 
er fails to operate; the latter is subject to ail the defects of metal- 
working autouiatic devices. Rust and friction serve to make the 
latter uncertain. 

The Mott and Edgar patent employa for its release of pressure, 
a mercury seal, and for its restoration of éléments to the system, 
an automatic mechanical valve. Nowhere in the prior art do we 
find the combination of the claims in suit. That they call for a 
combination seems clear from the fact that they, by varions skill- 
ful and novel adjustments, secure the combined efifects of the herein 
so-called high pressure and low pressure or vacuum safety and 
restoration devices of the prior art by the use of only one mercury 
column and the élimination of a number of éléments, which would 
be necessarily présent, were the device to constitute an aggrega- 
tion. The idea of a device which would pass out of the system and 
then at the proper time return to the system the water or air re- 
quired to keep it in working order in the condition best acconiplish- 
ing the end in view is both ingénions, useful, and new — not broadly 
new, but to a degree which invades the realni of invention, the 
State of the art considered. The claims in suit are therefore held 
to be valid. 

If the concept of the patent in suit is that of an independent at- 
tachment to a system for hot water or steam or hot air heating, 
and devised only for the purpose of protecting such System, and 
in and of itself a separate and distinct entity, then the fact that de- 
fendants use an air cushion betvv'een their water and mercury col- 
umns has no bearing upon the subject-matter of this suit. 

Thus stripped of everything but the éléments which enter into 
the relief device itself, it is apparent that the defendant's construc- 
tion is practically the same as that of complainant. It is true that 
the defendant's mercury well 6 is comparatively small. If, how- 
ever, it accomplishes the same end as complainant's, and in the 
same way, the size is not material. The idea of each is identical. 
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We conclude that the court erred in dismissing the bill for want 
of eqtiity. 

The decree of the Circuit Court is reversed, with directions to 
proceed further in conformity herewith. 



(JNITED WIRELESS TBLEGRAPH CO. et al. v. NATION.VL ELECTRK! 
"" SIGNÂLING CO. 

(Circuit Court of Appeals, First Circuit. Syptember 10, 1912.) 

No. 933. 

On pétition by appellee for rehearing. Denied. 
For former opinion, see 198 Fed. 386. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

PER CURIAM. On a careful considération of the complainant's 
pétition for a rehearing, we find nothing which leads us to think that 
we hâve in any respect misunderstood the contentions of the com- 
plainant as to the invention disclosed in the Fessenden patent, No. 
706,736. Neither hâve we failed to understand or to recognize in the 
opinion the différence between the mode in which the received energy 
was used by Lodge and Marconi and the mode of use described in 
the Fessenden patent. 

The elaborate discussion by the petitioner of the propriety of the 
use of the terms "voltage" and "current" is largely a question of 
ternis, and of the propriety or sufficiency of certain expressions to 
mark a différence, which is sufiiciently stated in the opinion. The 
pétition for a rehearing disdoses nothing which indicates any mis- 
take of fact or any misunderstanding of complainant's contentions 
that at ail affects our principal fmding that the complainant's varions 
descriptions of Fessenden's invention are unsound abstractions, m 
this: That they omit Fessenden's principle of opération. 

The principal tests of infringements which the complainant pro- 
poses are not fair descriptions of Fessenden's invention as described 
in the patent. Fessenden is not entitled to a patent upon abstractions 
which do not conform to the invention which is set forth in the spéci- 
fication. 

The contention that Fessenden, upon any showing made by the 
com])lainant in this case, shonld be entitled to cover the principle of 
using the received energy itself to produce motion that may be ob- 
served in any way whatever is contrary to that long line of décisions 
which hold that an inventor cannot block the path of improvement 
merely by ingenuity in franiing claims which., in the broadest abstract 
terms, cover ail foreseen possibilities of improvement, but do not 
fairly represent an invention already made. 

As no judge who concurred in this opinion desires a rehearing, the 
pétition for rehearing is denied. 
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MÀCBETH-EVANS GLASS CO. T, ROSENBAUM CO. et al.^ 

(District Court, W. D. Pennsylvanla. August 5, 1912.) 

No. 127. 

1. Patents (S 328*) — Validitt akd iNraiwoEMENT — Design fob TjAUT 

Shade. 

The Erans design patent, No. 41,785, for a design for a lamp shade, 
discloses patentable Invention when compared with the prier art; alao 
held valld as agalnst the claim that the patentée was net the true In- 
ventor, and Infringed. 

2. Patents (§ 252*) — Invention — Designs. 

Whether two designs are Identlcal Is to be determlned by eiamlnlng 
the drawings and the manufactured article. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §| 540-543; Dec. 
Dig. I 252.*] 
S. Patents (5 252*) — Infringement — Designs. 

The test ot Infrlngement af a design patent Is whether the two fle- 
Blgns are so llke as to appear to be identlcal to the eyes of an ordlnary 
observer, and not whether différences can be observed by an expert. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 540-543; Dec. 
Dlg. § 252.*] 
4. Patents (| 252*) — Infbingembnt — Desions — Evidence. 

In detennining the question of Infrlngement of a design patent, fh» 
two articles may properly be compared as they appear when In use. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 540-543 ; Dec 
Dlg. I 252.*] 

In Equity. Suit by the Macbeth-Evans Glass Company against 
Rosenbaum Company and the Jeflferson Glass Company. On final 
hearing. Decree for complainant. 

Paul Synnestvedt and James I. Kay, both of Pittsburgh, Pa., fof 
plaintiff. 

Weil & Thorp and A. M. Neeper, ail of Pittsburgh, Pa., for de- 
fendants. 

YOUNG, District Judge. This is a bill filed by the IVTacbeth- 
Evans Glass Company for infringement of design patent for lamp 
shades No. 41,785, granted to H. S. Evans September 19, 1911, and 
which it is alleged the défendant, the Rosenbaum Company, ha» 
infringed. The other défendant, the Jefïerson Glass Company, was 
allowed to intervene and become a party défendant; it having al- 
leged that it was the manufacturer of the lamp shades used by 
the Rosenbaum Company and which had been sold to that Com- 
pany through Stinson, Kennedy & Co., who had contracted with 
the Rosenbaum Company for the furnishing of the lamp shades. 
It is admitted that the patent in controversy was assigned to the 
Macbeth-Evans Glass Company by H. S. Evans on August 16, 
1911, before its issue. We gather from Fig. 1 of the drawings ac- 
companying the application for the patent that the design consisted 
of a bell-shaped glass shade having a slightly concave curve from 
the neck for a short distance, and then a graduai reverse convex 
curve to the bottom of the shade. Upon this is formed panels and 

'For otber caseï lee wma toplc t ] nvmseb lu Dm. * Am. Dlgs. 1907 to iiX», * Sep'r Indtza» 
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ribs. The whole outward surface îs formed into panels by narrow 
ribs. The ribs are triangular with the body of the shade as a base, 
and reaching an apex above the surface of the shade and the ad- 
jacent panel. The rib, having a pointed end, begins on the bottom 
rim of the shade below the adjacent panel, and gradually narrows 
and retreats from the adjacent panels on either side until it dis- 
appears in a narrowing groove at the neck of the shade. Fig. 2 of 
the drawings shows that the pointed rib is triangular, having for 
its base a segment of the circle passing through the différent points 
of the rim where the panels and ribs hâve a common meeting point. 
The articles manufactured under this patent ofïered as exhibits by 
both complainant and défendant, "complainant's patent shade" and 
"Defendant's Exhibit of Complainant's Shade, January 19, 1912," 
both show that some of the ribs are triangular, reaching an apex 
above the adjacent panels, and some are slightly rounded or flat- 
tened. The shades are manufactured in moulds, and hâve a uni- 
form surface on the entire inside, and the panels and ribs gradu- 
ally increase in thickness from the top of the convex curve near the 
neck to the bottom of the shade. The défenses are, first, nonin- 
fringement; second, invalidity of the patent over prior art; and, 
third, invalidity of the patent on account of the claim that the pat- 
entée, Evans, was not the true and original inventer of the subject- 
matter, but that the same was invented by one Lorin W. Young, 
For the sake of logical considération we shall take thèse up in the 
foUowing order : First, the invalidity of the patent ; second, wheth- 
er Young was the inventor ; and, third, infringement. 

[1] First, as to the défense that the patent is invalid because of 
the prior art. Patent No. 41,785, having been issued to Evans and 
by him assigned to complainant without more, would be a valid 
patent, and the burden was therefore on the défendants to show 
its invalidity in the light of the prior art. Défendants undertook 
to do this by ofïering in évidence, as showing the bell-shaped con- 
tour, the narrow ribs alternating with the broad panels, and the 
scallops at the lower edge, the following patents: Design patent 
No. 26,647, issued February 16, 1897, to E. F. Caldwell; design 
patent No. 37,812, issued July 15, 1905, to O. A. Mygatt; design 
patent No. 37,424, issued May 2, 1905, to K. Booth ; design patent 
No. 40,607, issued April 5, 1910, to O. A. Mygatt; patent 
No. 790,026, issued May 16, 1905, to K. Booth— and the following 
exhibits: Fig. 8,715, p. 31, Pettingell-Andrews Company catalogue, 
filed in the Patent Office February 8, 1909; plate 6, eut P 804, and 
plate 7, eut 800, Pettingell-Andrews Company catalogue, 1904 ; page 
138, eut 4,229, and page 148, eut 4,715, in the Morreau catalogue 4, 
copyrighted 1903; page 30, eut 3,107, in Bauer catalogue, 1904; 
plate 4, eut 6,514y2, and plate 4, eut 6,5171/2, in Phœnix catalogue 
16; pages 589, 595, 597, 626, and 664 of the Electrical Merchandise 
Catalogue No. 12 of Pettingell-Andrews Company — and exhibits 
of manufactured shades as follows: Défendants' Exhibit narrow 
Sheffield design. Défendants' Exhibit wide Sheffield design, and 
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Défendants' Exhibit "Opallux" and "Pheno," designed by Howard 
E. Watkins. 

The question, then, is whether there is identity of design in the 
patent of Evans viewed in the light of the State of the art as shown 
by the prior patents and by the preceding exhibits. We find the 
true test of identity of design laid down in Gorham Co. v. White, 
14 Wall. 511, 20 L. Ed. 731, where Mr. Justice Strong says, on page 
525 : 

"And the tliing iiivented or produced, for whlch a patent is given, is tbat 
which gives a pec-uliar or distinetive appearance to tlie manufacture, or ar- 
ticle to whicli it may be applied, or to wlilcli it gives fonn. Tlie law niaiii- 
festly contemplâtes that giviug certain iievv and original appearances to a 
nianufactured article niay enOiance its salable value, uiay enlarge tlie deiiiand 
for it, and may be a meritorions service to the public." 

An examination of the patents, figures, and manufactured shades 
in évidence sliows that there is a great and substantial différence 
between the shades patented, pictured, and made under prior pat- 
ents and in the prior art and the design of the Evans patent. True, 
they are ail more or less bell-shaped, in that they are narrower at 
the top than at the bottom ; they are ail traversed or eut up by 
ribs narrow or broad ; they are ail more or less scalloped at the 
lower edge, and among those that are moulded or presscd the in- 
side surface is uniform and not broken up or fluted, but the most 
casual and superficial examination of the exhibits in the prior art 
shows that there is in the patent in suit, not only a striking dif- 
férence in the design of the contour of the shade arising from the 
convex and concave curve between the lower edge and the top of 
the shade, but also in the conformation of the ribs and panels, 
where we find the narrow rib alternating with the broad panel. 
The above différences are very apparent to an ordinary observer, 
but thèse différences in construction would not détermine the ques- 
tion of identity of the Evans design with those shown by the évi- 
dence as to the prior state of the art if those différences did not 
produce a différent effect. As is said in Gorham Co. v. White, su- 
pra, 14 Wall. 525, 20 E. Ed. 731: 

"Manifestly the mode in which tliose appearances are produced has vei'y 
little, if auything, to do with giving increased salableuess to the article. It 
is the appearance itself whlch attraets attention and ealls ont favor or dis- 
lilie." 

And again on page 526 of 14 Wall. (20 L. Ed. 731) : 

"We do not say that in determining whether t\Yo designs are suiJstaiitially 
the same, différences in the lines, the configuration, or the modes by which 
the aspects they exhibit are not to be considered; but we thùik the coutrol- 
ling considération is the résultant effect." 

[2] Giving proper considération then to the différences above 
pointed out, we inquire next whether or not the effect produced 
upon the eye of an ordinary observer is the same. Unmistakably, 
if we look at the Evans design, and those other designs offered in 
évidence, we at once see that an entirely différent effect is pro- 
duced. In the Evans design, we hâve a new and pleasurable sensa- 
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tion of symmetrical beauty in contour and configuration entirely 
différent from the sensation of beauty produced by looking at the 
prior designs, and this apart from the impression of beauty pro- 
duced when viewing them in use with electric or other light show- 
ing through them, because we are of opinion that, in determining 
the vaHdity of a patent, whether tvvo designs are identical is to be 
determined b}^ examining the drawings and the manufactured ar- 
ticle, and that it is only in determining the question of infringe- 
ment that we may resort to and consider the design in use. A 
comparison of the drawings in the différent patents with the draw- 
ings in the Evans patent shows this manifest différence in effect. 
A comparison of the engravings in the catalogues offered in évi- 
dence with the drawings in the Evans patent shows the same ap- 
parent différence in effect. A comparison of the shade manufac- 
tured under the Evans patent with the manufactured shade^, "nar- 
row Shefïield," "wide Sheffield," "Opallux," and "Pheno" shows 
the same unmistakable différence in eft'ect, So that from a com- 
parison from ail points of view we arrive at the conclusion that 
the Evans design is différent from ail those preceding it. We 
therefore hold that the patent is valid. 

Second, as to the invalidity of tlie ]iatcnt on the ground that 
the design was invented by Lorin W. Yonng, and not by lîvans, 
the patentée. Patent No. 41,78,S for the invention in contro- 
versy, having been issued to Howard S. h^.vans and the same hav- 
ing been offered in évidence, vvas prima facie évidence of invention 
and of the regularity of the issuance of the patent, l^ailroad v. 
Stimpson, 14 Pet. 448, 10 L. Ed. 535; Corning v. l'urden, 15 PIow. 
252, 14 L. Ed. 683; I51anchard v. Putnam, 8\Vall. 420, 19 L. Ed. 
433 ; Marsh v. Seymour, 97 U. vS. 348, 24 h. Ed. 963. The burden 
is therefore upon the défendant to overcorne the presumption. 
Mitchell v. Tilehman, 19 Wall. 287. 22 E. Ed. 125; Sins-er Mfg. 
Co. V. Brill, 54 Fed. 380, 4 C. C. A. 374. And this must be estab- 
lished, not only by the weight of the évidence, but the evideiice 
must be free from doubt. Forgie v. ()il-V/ell Supplv Co., 58 Fed. 
871, 7 C. C. A. 551 ; Stonemetz v. Brown (C. C.) 57 Fed. 601. Let 
us examine the évidence in the light of thèse principles to déter- 
mine whether or not Young was the inventer of the patent in ques- 
tion. 

Lorin W. Young at the time the patent was aj)plied for and for 
some years prior thereto was eniployed by the ^Tacbeth-Evans 
Glass Company as salesman. His service with them covered a 
period of nine years. That compaiiy was experinienting for the 
purpose of producing the "Alba" glass. It being désirable to pro- 
vide a design which in a lamp shade would bring ont the beauties 
of the "Alba" glass, the design of the lamp shade in controversy 
was made and patented l;y Evans. He testifies that in the fall 
of 1908 he was requested by Evans to get up a design for a shade 
which would bring out the beauties of the "Alba" glass, and that 
he, Young, in a short time produced a sketch showing the shape 
which was afterwards known as Macbeth-Evans No. 3424, and 
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this he handed to Evans, and has not seen it since to his recollec- 
tion; that at the time he started to make the design Evans sug- 
gested that, if possible, there should be embodied in the élaboration 
the ribs and grooves of the "Sheffield" line of goods, at that time 
very popular; and that both he and Evans were very familiar with 
that line. He testifies that in forming this design he tried to em- 
body the gênerai "Sheffield" idea without exactly copying any one 
particular quality or shade then being manufactured by competi- 
tors, although carrying ont the gênerai line of the "Sheffield." He 
testifies that Fig. 1 as shown in the design to the best of his belief 
is the exact reproduction of his sketch. He swears positively that 
Evans was not the sole and original inventor of the design shown 
in patent No. 41,785, issued to Evans, and that he, Young, is, and 
that the invention of the design shown in Fig. 1 of the drawings 
forming part of design patent No. 41,785 was his exclusive inven- 
tion. He further testifies that he had a conversation with Evans 
about the time the application for a patent for the shade was made, 
and that Evans told him that he would apply for the shade patent, 
and that Young should apply for the patent design for lamp shade, 
for which patent No. 41,680 was issued, and called in the évidence 
the "Hémisphère" patent. Young testifies he was the inventor of 
the design of that patent also. The applications for both thèse pat- 
ents were made on December 19, 1910. 

The only witness called by the défendants to testify in support 
of Young being the inventor of the design in controversy was 
Robert C. Kay, an employé of Macbeth-Evans Glass Company, who 
came into the employ of that company in September, 1909. He 
testifies that during September, 1909, Evans pointed out to him the 
line of reflectors manufactured by Macbeth-Êvans Glass Company, 
and in explaining this line of reflectors he showed him No. 3,424, 
and said: 

"This reflector was designed by our Mr. Young, whom I want you to meet, 
and I hope you will become as thorougbly 'Albalzed' as Mr. Young and my- 
self are." 

He further testifies that the shade shown him being Complainant's 
Exhibit "Complainant's Patented Shade," is an exact duplicate of the 
shade known as No. 3,424, exhibited to him by Mr. Evans. He testi- 
fies that it was understood and granted more than once in conversa- 
tion in which Evans, Young, and the witness took part that Young 
was the designer of No. 3,424, this in the office of the company in 
Pittsburgh and at the Electrical Show in Chicago. It is admitted that 
3,424 is the number by which the shades manufactured under the 
Evans patent are known by the complainant company. 

The substance, then, of Young's évidence is that in the fall of 1908, 
while he was in the employ of the complainant company, he was re- 
quested to make a design for a lamp shade; that alone and unas- 
sisted he made a drawing or sketch of which Fig. 1 of the patent is 
an exact reproduction ; that he gave this sketch to Evans, and has not 
seen it since ; and that when the patent was applied for by Evans, al- 
though Young was the inventor, he allowed Evans, upon Evans' re- 
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quest, to take out the patent, he, Young, to take out the other patent, 
known as the "Hémisphère," No. 41,680; Young being also the in- 
venter of that design. 

The inferences we are asked to draw from this évidence are that 
Young is the sole inventer of the patent in dispute, and that the sketch 
was made by Young, given by him to Evans, used by Evans in hav- 
ing the drawing, Fig. 1 of the patent, made, and that Evans knew at 
the time the patent was applied for that Young was the inventer, and 
that Evans was net, and that it was only because Young was an em- 
ployé of the complainant company that he had no objection at that 
time to the application being made by Evans, as requested by Evans. 

Howard S. Evans was called to rebut the évidence of Young, and 
he testified that in the fall of 1908 the "Alba" glass, which theretofore 
had been sold in blown goods, he thought would make a very good 
reflector when properly designed and pressed; that, to get an idea 
of how it looked in pressed form, he gave instructions to the f actory 
at Charleroi to use a gas shade mould, a mould which the complain- 
ant company had made to meet the requirements of the Cuban mar- 
ket; that, when he received the shade thus made, he was convinced 
that a good line of reflectors could be made for "Alba" for "Tungsten," 
and other incandescent lamps ; that he may hâve shown this to Young ; 
that bis recollection is that he, Evans, then sketched a shade, which 
he gave to Miss Lafferty, and from which developed No. 3,424, Com- 
plainant's Exhibit "Complainant's Patented Shade"; that the sketch 
he gave to Miss Lafferty was rather crude, and, as he did not profess 
to be an artist or designer, she drew the design properly, carrying out 
the shape and ornaments of the rough sketch, and then two models 
were made; that, when the models were made, he changed the orna- 
mentation and altered the ribs ; that he had no recollection of asking 
Young to get up a design for a shade, and no recollection of Young 
handing him a sketch of the shade of the patent or anything like it ; 
that Young had no part whatever in the origination of the patent in 
suit that he could recoUect; that Young never claimed he had any 
part in the origination of the design of the patent in suit. There is 
hère, then, a déniai that Young had anything to do with inventing 
the design, or that he made a sketch or gave a sketch to Evans, or 
ever claimed to hâve any part in the designing of the patent, but that. 
on the contrary, he, Evans, was the inventer of the design, based upon 
a moulded shade which he caused to be made, of which he made a 
rough sketch, and which rough sketch, under bis direction, was put in 
more artistic form by Miss Lafferty, and from which two models were 
made, they being suDsequently altered by Evans and the "Alba" shade, 
No. 3,424, being tht shade ef the Evans patent, was finally produced. 

We hâve on the one side the évidence ef Young asserting that he 
is the inventer, with the attending circumstances, and on the other 
side the évidence of Evans asserting that he is the inventer, with the 
attending circumstances. We must, therefere, look for corroberation 
both in the attending circumstances and in the other évidence. It is 
argued that this corroberation is feund in favor of Young by the fact 
that the two patents, No. 41,785, the Evans patent, and No. 41,680, 
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the Young patent, for the same shade, were applied for on the same 
day; that Pig. 1 of the Evans patent is a reproduction of the sketch 
niade by Young. But thèse are not corroborative, for, as to the ap- 
plication being on the same day, that might well be if Evans designed 
the shade of his patent and Young the shade of the "Hémisphère," 
bis patent, both working at the same time, but for différent results. 
The argument that there is corroboration of Young in the évidence of 
Young that Fig. 1 of Evans' patent is a reproduction of his sketch is 
not Sound, because the statement that it is a reproduction dépends 
alone upon his own évidence and rises no higher and is no more con- 
vincing than his évidence that he is the inventor, and it is in no sensé 
corroborative évidence. More than that, we do npt bave his sketch, 
and cannot compare Fig. 1 with it, and therefore there is no corrob- 
oration. But we are required to infer from his évidence that the 
sketch given by Evans to Miss Lafferty was the Young sketch, and, 
as that resembles Fig. 1, we are asked to conclude that Young is cor- 
roborated. We cannot infer that the Lafferty exhibit was made from 
the Young sk-etch because there is no évidence that it was, but, on the 
contrary, the évidence is both by Evans and Miss Lafferty that the 
Lafferty sketch was made from a rough drawing which Evans testifies 
he made, and which Miss Lafferty says shé used under Evans' direc- 
tion. So we fmd nothing iii the attending circumstances to corrob- 
orate Young. 

Do we find in the attending circumstances anything to corroborate 
Evans? We think we^ do in the évidence of Miss Lafferty. As has 
been said, she testifies that Evans gave her, she being the designer 
for the complainant corfipany, a fough sketch shortly after October 
1, 1908; that she used this sketch under the direction of Evans, and 
she produces the sketch which she made at the time, showing the de- 
sign as afterwards reproduced in Fig. 1 of the Evans patent. We 
bave hère Evans corroborated partly by the circumstance of the 
sketch and by the évidence of Miss Lafferty. Were we to décide 
-upon the évidence of Young and Evans alone, benring in mind that 
the burden of proof is upon the défendant and that no doubt must 
be in the mind of the court upon the évidence, and taking into con- 
sidération that Evans is corroborated by the attending circum- 
stances and Young is not, we would be driven to the conclusion 
that the défendants bave not overcome the presumption arising 
from the issuance of the patent. But let us look further for cor- 
roboration of Young and Evans in the évidence given by other wit- 
nesses. It is argued that Young is corroborated by the évidence 
of Robert C. Kay, who testifies that when he came into the em- 
ploy of the complainant company, in September, 1909, Evans point- 
ed out to him shade No. 3,424, the Evans patent, and said that 
Young had designed it; that on numerous occasions he talked with 
Evans and Young, and that whenever "Alba," No. 3,424, was men- 
tioned, it was Understood and granted that Young was the designer 
of that shade; that at thé office of the complainant company in 
the Wabash Building, Pittsburgh, the subject was discussed, and 
also at the Electrical ShbW in Chicago, and that at that time it 
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was understood that Young was the designer of the shade. This 
évidence is very weak as corroborative évidence. The évidence of 
pointing out the shade 3,424 among the samples is weak because 
there were many samples, as many as 250 différent styles in the 
room, and among them some of Young's, who is admitted to hâve 
made designs, and the witness may easily hâve been mistaken. His 
évidence of conversation is weak, also, because he fails to give the 
conversation or any part of it, but gives only his conclusions, as 
that it was "granted" or "understood." So we do not find any 
persuasive corroboration of Young in the only évidence given by 
the only witness offered in corroboration. On the other side, we 
hâve Evans corroborated by the évidence of Miss Lafferty as to 
the sketch, the sketch itself, and that she never heard while in the 
employ of the complainant company that Young claimed to be the 
inventor of the design in question ; by the évidence of Lissfelt, an 
employé of complainant company, who corroborâtes Miss Lafferty, 
testifying that he heard Evans giving instructions to Miss Lafferty 
in making the final drawings of the shade, and who also testifies 
he never heard anybody else, aside from Evans, referred to as the 
originator of the design, never heard Young claim it, nor ever 
heard anybody intimate that Young was the inventor of the shade ; 
by the évidence of Macbeth of the complainant company, who tes- 
tifies he kept in touch with the business, and that no shape or 
design could progress towards the making without coming under 
his supervision ; that he never knew of Young asserting that he 
was the originator of the design shown in Complainant's Exhibit 
"Complainant's Patented Shade." 

We hâve, then, on the one side only the évidence of Young un- 
corroborated by the attending circumstances, and but weakly cor- 
roborated in but one particular, namely, by the pointing out in the 
sample room of the shade in question by the witness Kay, and on 
the other side the évidence of Evans corroborated partly by the 
attending circumstances, by the évidence of Miss Lafferty, Lissfelt, 
and Macbeth. Not only hâve défendants not overcome the pre- 
sumption arising from the issuance of the patent to Evans, but the 
weight of the évidence is so greatly in favor of the claim that Ev- 
ans is the original inventor of the shade in suit that we arrive with- 
out hésitation at the conclusion, and therefore find that Evans is 
the original and first inventor of the design for which patent No. 
4L785 was granted to him. Let us now pass to the last question, 
that of infringement. 

The complainant produced and offered in évidence its manu- 
factured shade made under the Evans patent, and marked "Com- 
plainant's Exhibit Complainant's Patented Shade," and also the 
manufactured shade which it is alleged défendants are manufactur- 
ing and selling, and marked "Complainant's Exhibit, Defendant's 
Construction," and the testimony of many witnesses was based up- 
on a comparison of the Complainant's Exhibit with the exhibit 
produced as the infringing article. Objection is made by defend- 
199 F.— 1? 
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ants to ail this évidence upon the ground that Complainant's Ex- 
hibit "Complainant's Patented Shade," does not embody the design 
described and shown in complainant's patent No. 41,785, and there- 
fore a comparison between it and defendant's construction is irn- 
proper, and the testimony based upon such comparison should be 
suppressed. This question should be determined in limine, because 
it is an important one, and, if the premises are true, the conclusion 
must follow that the testimony be suppressed, which would remove 
from the case much testimony that is necessary to a décision, It 
is alleged that Complainant's Exhibit "Complainant's Patented 
Shade," ofïered in évidence, does not embody the design for the 
lamp shade described and claimed in complainant's design patent 
No. 41,785, in that: 

"(a) The narrow ribs of said exhibit are not of the form and de- 
sign shown in Figures 1 and 2 of said design patent because '(1) 
they are not in the form of prisms having an angular cross-section, 
having the lines of their apexes or ridges prolongea and divided 
at their ends so as to define the terminais of the broad ribs of said 
exhibit as shown and defined in Figure 1 of the drawing of said 
patent; on the contrary, said narrow ribs are rounded in cross- 
section, their upper surfaces being curved instead of angular, and 
said narrow ribs disappear and vanish in the bowl of said exhibit 
without the lines of their apexes being continued to the shoulder 
of said exhibit to define the terminations of the broad ribs thereof 
as indicated above.' " 

An inspection of the exhibit shows that some of the narrow ribs 
are angular in cross-section and some are slightly rounded, but 
this différence is so slight and so probably the resuit of careless 
moulding that it deserves no considération. The narrow ribs do 
disappear in the bowl of the shade at the bottom of the concave 
groove, but an inspection of Fig. 1 of the drawing shows the same. 
There is nothing in the first reason. 

"(2) The terminations of the narrow ribs of said çxhibit and the 
bottom edge thereof are not in accordance with the design shown 
in Figures 1 and 2 of the patent No. 41,785. The terminations of 
the narrow ribs of the exhibit are formed in V-shaped points, with 
the lines at the apexes of the Vs extending radially entirely across 
the bottom edge of the exhibit, while Figure 2 of the drawing of 
said patent shows the apexes and ridges of the narrow ribs or 
prisms stopping short of the bottom edge of the exhibit and ter- 
minating in a half pyramid with no radial line extending across the 
bottom edge of said exhibit. But the points of said narrow ribs 
in the drawings of said patent in Figure 2 thereof terminate in the 
side of said exhibit opposite rectangles which occur in the bottom 
edge of said exhibit opposite each of said narrow ribs or prisms. 
The rectangles just referred to are entirely absent from said- ex- 
hibit." 

Thèse différences are only discoverable by the closest and most 
minute inspection, and in our opinion will afford no ground for ex- 
cluding the exhibits. 
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"(b) The broad ribs of said exhibit do not reach the shoulder 
thereof by considérable distance, but disappear and vanish in the 
bowl of said exhibit without any définition by lines formed by the 
prolongation of the apexes or ridges of the narrow ribs or prisms 
such as are shown in Figure 1 of the drawing." 

An inspection and comparison of the exhibit with the drawing 
Figure 1 of the Evans patent does not reveal to us the difïerences 
claimed. Altogether we are clearly of opinion the exhibit was 
properly received in évidence, and that the testimony founded on a 
comparison of that exhibit with Complainant's Exhibit "Defend- 
ant's Construction," the infringing article, was properly received, 
and should not be suppressed. 

The évidence shows that complainant began the manufacture 
and sale of lamp shades under the Evans patent in the spring of 
1909, and that they became immediately popular, so much so that 
the sales the first year amounted to $100,000, and that they were 
much more so in February, 1912, at the time of the taking of the 
testimony, and that their popularity was not attributable to the 
fact that they were manufactured of "Alba" glass, because the évi- 
dence shows that other lamp shades, seven différent designs, man- 
ufactured out of "Alba" glass by complainant and ofïered for sale, 
some of them for one year and some for three years, were not 
together 1 per cent, of the sales under the Evans patent. The évi- 
dence also shows that in the spring of 1910 the Jefïerson Glass 
Company, one of the défendants, manufactured and put upon the 
market a similar glass called "Luceo," and which is shown by the 
évidence to be manufactured by that company through a secret 
formula and process belonging to the complainant company, and 
from which it manufactured the "Alba" glass, the use of which 
formula and the disclosing of which has been prohibited by the 
courts of Allegheny county in this district; both the Jefïerson 
Glass Company and Harry Schnelbach, who possessed the secret 
process as an employé of complainant's, and carried and disclosed 
it to the Jefïerson Glass Company and who were using it, being 
restrained by an injunction of that court. The évidence also shovi^s 
that the Jefïerson Glass Company manufactured, put upon the mar- 
ket, and sold lamp shades made of the "Luceo" glass and called 
"Luceo," under a patent granted to Harry A. Schnelbach Febru- 
ary 6, 1912, applied for September 23, 1911, and numbered 42,151, 
and that thèse lamp shades were installed in some places for dém- 
onstration and in other différent places, stores, and buildings for 
lighting, and that the défendant, the Rosenbaum Company, entered 
into a contract for the installation of electric lights with Stinson, 
Kennedy & Co., and that on September 12, 1911, that company 
ordered from the Jefïerson Glass Company for that contract a large 
number of their lamp shades, and that on September 14, 1911, the 
Jefïerson Glass Company shipped to Stinson, Kennedy & Co., for 
the Rosenbaum Company contract, many dozens of their "Luceo" 
lamp shades of the value of $362.92, which were received by Stin- 
son, Kennedy & Co. and installed in the store of the Rosenbaum 
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Company; the lamp shades of complainant being removed as they 
at that tinie were installed there. The évidence thus clearly shows 
the fact of infringement if the lamp shades manufactured and soîd 
by the Jefiferson Glass Company, one of the défendants, and bought 
and used by the Rosenbaum Company, the other défendant, are 
an infringement of the Evans patent. 

[3] The principles upon which we may détermine this contro- 
versy as to infringement are the same as those we hâve referred to 
for the purpose of determining the validity of the patent, except 
perhaps as to the use of expert testimony and observation of the 
manufactured article in use. The leading case upon this question 
and which clearly establishes the principles which must anply in 
this case is that of Gorham Co. v. White, 14 Wall. 526, 20 L. Ed. 
731, supra, where Mr. Justice Strong says: 

"We are now prepared to inquire what Is the true test of identity of de- 
sign. Plainly It must be sameness of appearanee ; and mère différence of 
Unes in the drawlng or sketch, a greater or smaller niimber of lines, or slight 
variances in configuration, if sutlieieiit to change the effect upon the eye, 
will not destroy the substantlal identity. An engraviug whicli bas many 
lines may pres?nt to the eye the same picture and to the mind the same idea 
or conception as another wlth mueh fower lines. The design, however, would 
be the same. So a pattern for a carpet or a print may be made up of wreaths 
of flowers arranged in a particular manner. Another carpet may hâve simi- 
lar wreaths, arranged in a like manner, so that none but very acute observ- 
ers could detect a différence. Yet in the wreaths upon one there may be 
fewer flowers, and the wreaths may be placed at wider distances from each 
other. Surely In such a case the designs are alike. The same conception 
was In the. mind of the designer, and to that conception he gave expression. 
If, then, identity of appearanee, or (as expressed in McCrea v. Holdsworth) 
sameness of effect upon the eye, Is the main test of substantlal Identity of 
design, the only remaining question on this part of the case is whether it is 
essential that the appearanee should be the same to the eye of an expert. 
The court below was of opinion that the test of a patent for a design is not 
the eye of an ordmary observer. The learned judge thought there could be 
no infringement unless there was 'substantlal Identity' 'in view of the ob- 
servation of a person versed in designs in the particular tradè In question — 
of a person engaged in the manufacture or sale of articles containlng such 
designs — of a person accustomed to compare such designs one wlth another, 
and who sees and examines the articles containlng thein side by side.' There 
must, he thought, be a eomparison of the features which maUe up the two 
designs. Wlth this we eannot conçut. Such a test would destroy ail the 
protection which the act of Cougress Intended to give. There never could 
be piracy of a pateuted design, for human ingenuity has never yet produced 
a design, in ail its détails, exactly like another, so like that an expert could 
not dlstlnguish them. No countevfelt bank note Is so identical in appearanee 
wlth the true that an experlenced artist eannot dlscern a différence. It Is 
said an engraver dlstingilishes impressions made by the same plate. Ex- 
perts, therefore, are not the persons to be decelved. Much less than that 
whleh would be substantlal identity in their eyes would be undlstinguishable 
in the eyes of men generally, of observers of ordlnai>y acuteness, bringing 
to the examinatlon of the article upon which the design has been placed that 
degree of observation which men of ordlnary intelligence give. It is persons 
of the latter class who are the principal purchasers of the articles to which 
designs hâve glven novel appearances, and If they are mlsled, and induced 
to purchase what Is not the article they supposed It to be, if, for example, 
they are led to purchase forks or spoons, deceived by an apparent resemblance 
Into the béllef that they bear the 'cottage' design, and therefore are the pro- 
duction of the holders of the Gorham, Thurder, and Dexter patent, when in 
fact they are not, the patentées are injured, and that advantage of a market 
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which the patent was graiitpfl to secure Is destroyed. The pnrpose of the 
law nnist l)e effectod, if possible; but plainly it caTinot be if, while tbe gên- 
erai appearauce of the design is preserved, niinor difi'erences of détail in tbe 
manner in wbieb tbe appearance is pioduced, observable by experts, but net 
noticed by ordiniiry observers. by tbose who buy and use, are sufiident to 
relieve an iiuilatin^ d(:sign from coudemnation as an iiifringenient. We 
hold, thorefore, fbat if, in the eye of an ordiiiiiry observer giving sueh ntten- 
tiou as a purchaser nsiially gives, two designs are snbstantiaDy the same, if 
tbe resemblance is sueh as to deceive sticli an observer, indncing hiin to pur- 
cbase one supposiug it to be the otber, the first one patented is iufrlnged by 
tbe otber." 

This case has been followed from that time to the présent and 
repeatedly cited as authority in manv cases. Ripley v. Elson (C. 
C.) 49 Fed. 927. In Hutter v. Broome (C. C.) 114 Fed. 655, in 
this circuit, Judge Gray stated the principles as follows : 

"A careful inspection, howover, of the design patent and of the exhibits 
of tbe defendnnfs stoîjper, eonvinces me that thi>se différences, wbetber be- 
tweeu the drawing of the desiv'n in tbe patent and eoui])!ainant's actual 
structure or between eitber of tbose and défendant'» structure, are too mi- 
nute and unin!i)ortant to overconu- the charge of infringenient. The design 
of the patent ai;d the alleged imitation uiu.st be viewed as wholes, and judged 
by tbe impression niade iipon the eye of an intelligent observer not unaccus- 
toined to observe the sauie. If to sueh an eye, for instance, that of a dealer 
In the articles in question, or one interested commereiaily in tlieir use, tbe 
appearance of tbe tvvo articles is so siinilar as that one could readily be mis- 
taken for tbe other, ground for alleging infringenient niay be snid to exist. 
And this is so notwithstauding that real, but minute, dilïerences of outline, 
not affecting the gênerai contour and form as apparent to t)ie ordinary ob- 
server, niay bave been discovered by expert exuniiners. 'i'iie testiniouy of 
several witnesses, aocustonied to handie sueh goods, estaljlislies sueh sub- 
stantial siniilarity between the design of complainant's stopper as protected 
by his patent, and that of defendant's stopi^er, as to justify and support the 
charge of infringenient." 

In Friedberger-Aaron Mfg. Co. v. Chapin (C. C.) 151 Fed. 264, 
in this circuit, Judge Ilolland said: 

"There is an Identity of appearance or saïueness of effect upon the eye, 
and this resemblance we thinli is so close that it woidd readily deceive the 
ordinary observer or purchaser, and this is sutlicient to estahlish the claim 
of the complainant that the défendant has infringed the design patented, 
It is very easy to distinguish between the two designs vvhen brought together, 
but they are so near alike in appearance that the ordinary observer, giving 
sueh attention as a purchaser usuully gives, woald undoubtedly be deceived 
l'V the respinblanee of f*'e defendai't's des'"" to thnt of the eonn-'-i'nanfs. 
This resemblance is so close as to deceive sueh an observer and sufficient to 
induee him or her to purehase one, supposing it to be the other, a resuit held 
to be the test of the question of infringetuent Gorhain Co. v. ^\Tiite, 81 U. 
S. 511, 20 L. Ed. 7;il." 

In Scof^eld v. Browne, 158 Fed. 305, 85 C. C. A. 556, Judge Dal- 
las, speaking for the Circuit Court of Appeals for this circuit, said : 

"It is not for us to say that this 'most délicate monster' does not 'please 
the eye of the beholder,' for the proofs show tiiat it has enhanced the salable 
value and enlarged the demand for the trinliets it was Intended to adorn. 
Walker on Patents, § 22. And as to Infrlngetnent there can be no reasonable 
doubt. The head of the défendants does not materially differ from that of 
the patent, being distinguishable from it only by the absence of the ray-lilie 
members, 'e' ; and we cannot suppose that the removal of thèse appendages 
waa at ail liliely to be observed by an ordinary purchaser. Gorham Co. y. 
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WMte, 14 Wall. 511, 20 L. Ed. 731. The two designs are certalnly very much 
allke In gênerai appearance. Eaeh is 'an ornainental head,' and both, if 
either, may be regarded as that of 'a camlvorous animal,' and eacli bas tlie 
mouth open to expose the teeth, and, 'llke tbe toad, ugly and venomous, 
wears yet a precious Jewel in bis head.' The only différence worthy of men- 
tion, as bas been noted, is In what may be called tbe whlsker portion of the 
face, and it is not possible to believe tbat tbe intention of tbe défendants in 
creatlng tbis différence was to make a design 'so varions tbat tbe mind of 
desultory man, studious of change and pleased with novelty, migbt be in- 
dulged.' " 

Graff et al. v. Webster (C. C. A.) 195 Fed. 522, décidée! March 
11, 1912, is the last citation of Gorham Co. v. White brought to 
our notice, and there Judge Coxe, sitting in the Circuit Court of 
Appeals for the Second Circuit, says : 

"Tbe défendants do not contend tbat the prior art renders the patents to- 
tally Invalld, but they contend tbat, in view of tbat art, the designs show 
only a sligbt variation of old compositions or arrangements, and t'he clalms 
must be construed to eover 'the spécifie éléments there employed and their 
spécifie arrangement.' In otber words, it is their contention tbat only a 
Chinese copy wlll Infringe. We cannot agrée with tbis contention. It is true 
tbat a number of dishes made of china, sllver, and plated ware are produced, 
together with drawlngs and engravings of otlier dishes, each bearlng certain 
features In common with the designs of the patents, but possessing such 
marked dlsslmilarities tbat even an ignorant or nonobservant purchaser 
could not mlstake the one for the other. There is no reason, therefore, for 
limiting the patented designs to the Identical structures shown and described. 
If the ordinary observer would purchase the défendants' dishes, believlng 
them to be those of the complainant, it is enough. Tbis is tbe rule laid 
down in Gorham Co. v. White, 14 Wall. 511, at page 528 (20 L. Ed. 731). The 
court says: 'Tbe purpose of the law must be effiected If possible ; but plain- 
ly it cannot be If, while the gênerai appearance of the design is preserved, 
minor différences of détail in the manner in whlch the appearance is pro- 
duced, observable by experts, but not noticed by ordinary observers, by those 
who buy and use, are sufficieut to relieve an imitating design from condem- 
nation as an infringement. We hold, therefore, tbat if, in the eye of an 
ordinary observer, giving such attention as a purchaser usually gives, two 
designs are substantially the same, if the resemblance is such as to deceive 
such an observer, inducing hlm to purchase one, supposing it to be the other, 
the first one patented Is infringed by the other.' " 

The principles which we deduce from thèse cases as applicable 
to the case at bar are distinctly stated by Tudge Blatchford in Jen- 
nings V. Kibbe (C. C.) 10 Fed. 669, 20 BÎatchf. 353, thus : 

"In Gorham v. White, 14 Wall. 511 [20 L. Ed. 731], the Suprême Court con- 
sidered directly the question of identity in regard to a patent for a design. 
It held that the true test of identity of design is sameness of appearance, 
in other words, sameness of effect upon the eye, that it is not necessary that 
the appearance should be the same to the eye of au expert, and that the test 
is the eye of an ordinary observer, the eyes of men generally, of observers of 
ordinary aeuteness, bringing to the examination of the article, upon which 
the design has been placed, that degree of observation which nien of ordinary 
intelligence give." 

[4] The true tests of identity are therefore, first, sameness of 
appearance; second, the eye of an ordinary observer, an observer 
of ordinary aeuteness, bringing to the examination of the article 
upon wrhich the design has been placed that degree of observation 
which men of ordinary intelligence give. As much testimony is 
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based upon a comparison of defendaiit's infringing shade with com- 
plainant's patented shade, while both were illuminated by electric 
lights within, and, as objection was made to this évidence, we are 
required to détermine whether such comparison is allowable. This 
was clearly settled, not only in accordance with sound reason, but 
authoritatively for this circuit in the case of Phœnix Knitting 
Works V. Hygienic Fleeced Underwear Co. (C. C. A.) 194 Fed. 
696, where Judge Gray says, on page 699: 

"It seems somewhat absurd to claim i3uch configuration as part of an orna- 
mental design whidh Is only visible when the article to wliich it pertalns Is 
not in nse. When in use, it is the surface ornamentation alone that appeals 
to the eye, and the Connecting neck band might be supplied in other ways 
than by a narrowed portion of the materlal of which the scarf is made. The 
design must be ornamental when the scarf Is on the neck of t<he wearer, and 
not be such as to only fulfiU its purpose as an ornamental design when it is 
lying flat upon a table." 

The évidence shows that both the infringing shade and the Ev- 
ans shade were exhibited for sale while lighted, and it is while 
lighted that the proposed purchaser will observe them. The évi- 
dence, therefore, based upon such a comparison was proper. The 
évidence in this case was given both by experts and by ordinary 
observers. We hâve carefully read ail the évidence, hâve examined 
Complainant's Exhibit "Complainant's Patented Shade," and Com- 
plainant's Exhibit "Defendant's Construction," and hâve compared 
the one with the other. There are différences which are easily seen 
when one's attention is called to them. The narrow ribs of com- 
plainant's shade are triangular; those of the défendant, rounded. 
The narrow ribs of the former disappear in the bowl. Those of the 
latter continue through the bowl to the neck. The panels of the 
former are only slightly defined by the narrow ribs from the top 
of the convex curve to the neck; while those of the latter are well 
defined from the bottom of the shade to the top. The narrow ribs 
of the former at the lower terminal extend beyond the scallops of 
the broad panel, and are pointed ; while those of the latter at their 
bottom terminal ail round do not extend beyond, but stop short of 
the scallop of the broad panel. The concave curve of the former 
at its junction with the convex curve is more acute than in the 
latter. Thèse are différences which are easily observable when 
pointed out. 

There are some other points in which the two do not resemble 
each other pointed out by the expert. But it is not by the eye of 
the expert that we are to détermine, but it is in the eye of the ordi- 
nary observer we must look for the resemblance. As pointed out 
above, we observe the points of différence referred to by a compari- 
son of the two exhibits placed before us, and not in use or lighted 
up. The évidence in the case shows that thèse points of différence 
were observed by the nonexpert witnesses, who testified when their 
attention was called to them, and they were pointed out by the 
expert witnesses who testified; such experts being persons en- 
gaged in the illuminating business. We are well satisfîed not only 
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by the évidence, but by our own examination, companson, ana ob- 
servation, that the différences would not be observed by an ordi- 
nary observer of ordinary acuteness, giving the attention which 
such a purchaser usually gives, but the resemblance would be such 
as to deceive such an observer, inducing him to purchase one sup- 
posing it to be the other, ail this upon either an inspection of the 
shades separately or upon a comparison of one with the other. But 
in use and while lighted up for démonstration or installed for the 
purpose of illumination the resemblance is most striking. The con- 
tour then of the two shades appears the same. The reflection from 
both is alike. The broad panels diffuse the light exactly the same. 
The narrow ribs cause the narrow dark band between the lighter 
broad panels, just alike from the bottom to the top of the shades, in 
complainant's the darker band being carried to the holder by the 
groove and in the defendant's by the rib. The évidence shows 
that, not only did the resemblance appear to ordinary observers, 
but that those engaged in the business, and therefore looking with 
expert and trained eyes upon the shades, easily mistook one for the 
other. 

From ail the évidence we hâve no difficulty in arriving at the 
conclusion that, not only would the ordinary observer proposing 
to purchase and giving that attention to the article he intended to 
purchase as such a purchaser usually gives see a resemblance such 
as to deceive him and induce him to purchase one supposing it 
to be the other, but that persons were deceived and purchased one 
believing they had purchased the other. Employés of complainant 
Company, engaged in selling complainant's shades, were deceived, 
supposing those they saw illuminated were the "Alba," when, in 
fact, they were the "Luceo." Under the évidence, therefore, the 
patent granted to Evans, No. 41,785, is infringed by the patent 
granted tô Schnelbach, No. 42,151, and the défendants, the Rosen- 
baum Company, and the Jefferson Glass Company, hâve infringed 
the rights secured to complainant under the Evans patent, and said 
complainant is entitled to an injunction restraining défendants 
from further violation of complainant's rights and further infringe- 
ment of said patent, and is entitled to hâve such further relief as 
is prayed for in its bill of complaint, including an accounting. 

The défendants hâve insisted that the complainant has not mark- 
ed shades in accordance with the requirements of the act of Con- 
gress (section 4900). As this only affects the question of dam- 
ages, it might well be passed until an accounting is under consid- 
ération ; but, as the évidence establishes that the Rosenbaum Com- 
pany upon Oçtober 10, 1911, were notified of the complainant's 
patent, and a copy of the patent enclosed with such notice, it 
would seem that damages may be recovered for infringement, if 
proof is made that the défendants were duly notified of the in- 
fringement, and continued after such notice to use the article so 
patented. 

Let a decree be drawn in accordance with this opinion. 
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GRKERAL ELECTRIC CO. v. ALLIS-CHxVLMERS CO. 
(District Court, D. New Jersey. July 30, 1912.) 

1. Patents (§ 1G5*) — Limitation— Description op Invention. 

Under Rev. St. § 4888 (U. S. Comp. St. 1901, p. 3.-583), which reqnircs 
an applicant for a patent to particularly point out and distliictly clalm 
tbe part, iinprovement, or combiiiatlon which he clalms as his Invention 
or discovery, the claim is the measure of the patentee's inonopoly, and 
he is entitled only to that which he particularly points out and dis- 
tinotly elalms. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. 
§ 165.*] 

2. Patbnts (§ 328*)— Validity and Infeingement— System of Electbical 

Distribution. 

The Steinmetz patent, No. 559,913, for an alternating current System 
of electrical distribution, claim 2, which relates to a three-wire, three- 
phase System having a fourth or equallzing wire, construed, and held 
not Infringed. 

In Equity. Suit by the General Electric Company against the Allis- 
Chalmers Company for infringement of letters patent No. 559,913, 
for an alternating current System of electrical distribution granted 
to Charles P. Steinmetz May 12, 1896. On final hearing. Decree for 
défendant. 

Kerr, Page, Cooper & Hayward, for complainant. 
Edwards, Sager & Wooster, for défendant. 

RELIvSTAB, District Judge. The bill is in the usual form for in- 
junction and accounting. It charges the défendant vvith contributory 
infringement of the patent in suit by reason of its manufacture and 
sale to the United States government of apparatus embodying the im- 
provement of said patent, which were installed at Minodoka, Idaho, in 
what is known as the "Minodoka Project of the United States Réc- 
lamation Service." 

The défenses are, first, invalidity by reason of lack of novelty; 
second, noninfringement. 

In the spécifications Steinmetz describes the object of his inven- 
tion as follows: 

"Jly invention relates to the distribution of alternating eurrents, par- 
ticularly to polyphasé distributions. It has Ils most Important application 
to three-phase Systems, but others are not excluded. It has for its object 
to provide a means of equallzing the voltages upon the several sides of 
the System, or of 'balancing the liues,' as It is often called. 

"It has been proposed to coimect transformers wound for three-phase 
worlv with the Y sj'stem of connection, and to run a neutral wire from tlie 
common junction of the coils back to the geuerator. Where the secoudaries 
are also connected with the Y System, thls neutral wire ou the prlmary 
slde is a necessity, bccause, although a neutral may also be run from the 
secondary slde, thls will not ecpiallze tlie load, but with an unecpial distribu- 
tion of load the three secondary voltages will beeome unbalaneeJ and great- 
ly unequal. Nothing holds them at an equality, but, on the contrary, they 
change and adjust themselves so as to be proportioned to the three secondary 

•For other cases see same topic & § nWmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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curreiits. The neuti-alizing wire on the prlmary side running from the gen- 
erator to the transformer must necessarily be of suflacient cross-sectioni 
to equalize the load, and still It is nornially an idle wire. This is, of 
course, objectionable, and deprives the three-phase System, when so in- 
stalled, of one of its characteristic advautages, to wit, economy in copper 
cost. The generator also must be specially constructed where this is done, 
inasmueh as an addltional sliding contact must be provided for the neutral 
wire. 

"To obviate the difliculties thus pointed ont, I hâve dèvised my invention, 
whlch consists in winding the primaries of the trausformers witli delta con- 
nection and the secondaries with Y connection and using a neutral or equal- 
izing wire on the secondary side of the System only, and I bave found that 
by this arrangement so long as the primary voltages are constant the sec- 
ondary potentials also are constant, irrespective of the balance of load up- 
on the secondaries. * * * 

"I thus not only obtain the advantage In transmission of current at long 
distance of eonfining the equalizlng wire to the secondary distribution only, 
but, inasmueh as this may be conneoted to flxed terminais upon the mo- 
tors, I avoid the additional sliding contacts already referred to." 

It will be observed that, while the patent deals with Systems wherein 
alternating currents of electricity are generated, transmitted, and dis- 
tributed for use, it involves the distribution of such currents only in 
what is called the three-phase System. It deals specifically writh trans- 
former connections between the generator and the distribution cir- 
cuit, in combination with the use of a fourth wire in such distribution 
circuit, in three-phase Systems wherein the problem is how the trans- 
former shall be connected in system so as to obtain the beSt results in 
the distribution of energy and avoid the troubles due to overloading 
one or more of the three-phases. 

The improvement is purposed to produce a three-phase system 
which shall permit unequal loads in the distribution circuit having 
four wires, without the attendant unbalancing of voltages in the 
System. 

Only a brief description of such system and the devices used therein 
is hecessary for présent purposes, which is as foUows : The trans- 
former consists of an iron core, a coil of wire wound around the core, 
called the "primary," which receives the electrical energy to be trans- 
formée, and a second coil of wire also wound around such core, 
called the "secondary," which delivers the transformed energy. This 
transformed energy may be delivered in any desired voltage ; the dif- 
férence in voltage depending upon the relative convolutions of the 
primary and secondary coils. In the earlier days the generator de- 
livered current directly to the transformer in the immédiate neigh- 
borhood of the consumption or translating devices, but in case of 
long distance transmission, as greater economy resulted by transmit- 
ting a higher voltage than it is practical to produce by a mechanical 
generator, trausformers called "step up transformers" are introduced 
near the generator whereby the low voltage currents developed by 
such generator are converted into currents of high voltage for trans- 
mission, which are reconverted into low voltage suitable for the opér- 
ation of such consumption or translating devices, by other transform- 
ers called "step down transformers" located in the vicinity of sUch 
devices. 
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Many alternating current Systems involve only a single pair of 
supply wires, and are known as single-phase Systems. Others utilize 
more than one current, and are known as polyphasé Systems. The 
three-phase System uses three transmission wires in which exist three 
phases of currents. Thèse currents, however, do not attain their 
maximum value synchronously, but are displaced, or eut of phase, se 
that their maximum values are successively attained. In the three- 
phase System, the combining of the three wires avoids the necessity 
of having two separate wires for each circuit, any one being capa- 
ble of serving as a conductor for the return current in the other 
two as long as the load carried — current strength — in each circuit 
is substantially equal. 

In combining thèse wires, two methods of connection are ordi- 
narily used, known as the "delta" and "star" or "Y" windings. In 
the delta, the coils are connected end to end, forming a closed cir- 
cuit, a line conductor leading off from the junctions between each 
two adjacent coils ; while in the star, or Y, three ends of the coils 
are connected to a common point, the opposite or outer ends be- 
ing connected respectively to the line conductors. The form of the 
Y connections permitted the use of an additional wire running from 
the common point referred to. The equalizing of the loads, how- 
ever, is not always commercially feasible or désirable, and when 
the demand upon one circuit is greater than upon the others, and 
an inequality in current strength ensues, the whole System is likely 
to be upset, unless some spécial means are used to correct it. This 
upset is due to the going down of the voltage in the circuit carry- 
ing the greater load with a corresponding increase in the voltage in 
the other circuits, causing a choke effect in that primary or those 
primaries of the transformer which hâve the lesser demand for 
current made upon them, due to the law governing the action of 
the transformer; for, adopting the summary of Expert Thomas' 
testimony set forth in complainant's brief — 

"the most sallent characterlstic of the transformer is that current cannot 
flow in one of Its windings unless there is also a flow of current in cor- 
responding quantity in its other windiug. Current cannot flow in the pri- 
mary, for example, unless a corresponding current is flowlng In the sec- 
ondary; nor can current flow in the secondary as for feeding an eleetrie 
lamp, unless there is also a corresponding flow of current in the primary. 
Assume, for example, that the secondary circuit Is open so that no current 
flows therein — that Is, that no use is being made of the transformer — then 
no current will flow in the primary except a certain small amount which 
serves to magnetlze the core, because of the existence of a reactive effect 
known as self -induction which sets up a counter electromotive force or volt- 
age in opposition to that which is impressed upon the circuit through the 
primary from the generator or other source. 

"Suppose, however, that an eleetrie lamp be connected to the secondary 
circuit, drawlng current therefrom. Then a corresponding current must 
flow through the primary. Thus the primary current withdraws ehergy 
from the generator In exact proportion to the energy dellvered to the lamp 
In the secondary. Of course, it will be readlly understood that the présence 
of a current in the primary of a transformer is essentlal to the existence 
of a current In the secondary, as the latter résulta from the iBductlve ac- 
tion of the former." 
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Mr. Thomas, in testifying in this behalf, referred to a sketch hère 
reproduced, 





Thomas Fi^. /. 



concerning which he said: 

"In this flîîure, (J represents the generator snpplying three siugle-phase 
currentfî to tlie wires a, 6, c, connoctecl to tlie priuiary coils of a transformer 
wltli a Y windiiig. The seconrlary coils of the transformer are shown as 
connected in delta and supplyins three single-phase eurreuts to the wires 
d, c, f. It will be midcrstood thtvt the primury coils 1, 3, 3 are properly 
assouiated in intiniate inductive relation with the secondary coils designated 
by corresponding numerals. * * * 

"Assuming that the lamp L is connected across the circuit d, e, a corre- 
sponding aniount of current for operating this lanip should flow through 
the circuit including It, the wires d, e, and the secondary eoil 3 of the trans- 
former. B'ut this coll canuot supply such current aud hâve Its voltage main- 
talned, for the reason tliat, if current flows in this secondary wlndlng 3, 
current must also flow in the corresponding primary winding 3. But, whlle 
current can pass from the generator O through the wlre c to the primary 3, 
it cannot return to the generator to com])lete its circuit, without traversing 
one or both of the primary windings 1 and 2. But thèse primary windlngs 
J and 2 cannot carry current because their corresponding secondaries 1 and 
2 are not carrying current, for the reason that under the assumption of the 
case no lampis or other means of utlUzing current are connected to the Une 
wires d, f, aud e, f, with which said coils are connected. The resuit is that 
the voltage of the primary coil 3 is no longer maintained, and that of the 
secondary coil 3 must correspond with the primary. In short, the current 
which should reach the primary coil 3 in order to support the flow of cur- 
rent in its secondary winding 3 meets an obstruction in the other primary 
windings which it must traverse in order to complète its circuit to the 
generator. It is évident, however, that if an equal number of lamps be 
place<i upon the circuits d, f, and e, /, then equal currents will be required 
In the secondaries 1, 2, and 3, and consequently the prlmaries 1, 2, and 
S, and the blocking effect of the unbalanced condition will be eliminated." 

It was this practical requirement of unequal quantifies of cur- 
rent in the several distribution circuits that presented the gênerai 
problem dealt with in the Steinmetz patent ; the particular problem 
being the one that arose when a fourth wire was introduced in the 
distribution circuits connected to the neutral point of the Y con- 
nected secondaries. The system of connection to be improved by 
the patent iîl suit as pointed out by it was the one that connected 
the primaries of the three-phase transformers in Y and ran a neu- 
tral wire from the common junction of such connection back to the 
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generator. The change contemplated by such patent was to wind 
the primary of the transformer in delta instead of Y, and to run 
the neutral wire from the common junction of the Y connected 
secondary, instead of between the Y connected primary transfor- 
mer and the generator. 

Claim 2- alone is involved, which is as follows: 

"2. A generator of three-pliaso eurrcnts. Unes leading thcrofroiii, a tnms- 
former having Its iiriniary connected In delta between tlie Unes, a second- 
ary for tlie transformer having the coils connected in Y, and an eqnal- 
Izing wire exteuding from the oomnion junction of tlie secondary coils." 

Ail thèse éléments are admittedly old. The complainant, hovv- 
ever, contends that the combination disclosed and claimed and the 
results obtained are new. 

This précise combination is not shown in the cited ])rior art. This 
conclusion, however, does not dispose of the question of novelty, as 
the art prior to the advent of the patent in suit taught that the several 
éléments used by Steinmetz will perform the functions which he util- 
ized in his System. Is the Steinmetz arrangemicnt and combination of 
thèse old éléments anything more than mère mechanical sélection ; 
that is, such adaptation and readjustment as would occur to an ordi- 
riaril}' skilled mechanic having the knovvledge taught by this particular 
art, andi seeking to correct the imbalancing likely to take place in 
using a fourth wire in the distributing circuit of a three-phase System " 

Wienstrom's British patent No. 5,423 of the year 1890 shows delta 
or Y windings of generators, transformers, and motors in a three- 
phase System ; also, that current may be used directly from the gen- 
erator or stepped up one or more tiiues by transformers before it 
reaches the place of utilization. It also teaches the use of a fourth 
conductor or neutral or equalizing wire connected to the neutral points 
in the generators, transformers, or motors in which the currents are 
generated or utilized. 

In the Lauffen Frankfort System described in the issue of the Lon- 
don Electrician of September 18. 1891, the voltage was stepped up 
and down by transformers, in both of which the primary and second- 
ary windings were connected in Y. In Dr. Duncan's (defendant's 
expert) sketch of this System, acquiesced in by complainant's expert, 
the secondary circuit from the step down transformer shows a fourth 
or neutral wire running parallel with the three line wires, thus con- 
stituting a four-wire Y connected distribution circuit. In this System, 
however, a fourth or neutral wire is shown running from the common 
junction of the step up transformer back to the generator, a method of 
carrying back an unequal loading disclaimed by the patent in suit, and 
furnishing the very condition sought to be changed by the System 
pointed out in claim 2. 

This disclosure also shows that the neutral points of the Y connec- 
tions of both windings of both step up and step down transformers 
and those of the generator and motor are ail connected to the earth 
for reasons of safety. A like secondary circuit is shown by E. Hos- 
pitalier in the book "Polyphased Alternating Currents," published as 
early as 1893, whereJn the consumption devices are connected in vari- 
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ous relations to such four wire distribution. If this, as contendedi by 
défendant, is a description of the Lauffen Frankfort System, it falls 
within said disclaimer, and, if not, it fails as a disclosure, as the ex- 
hibit does not trace the current back to the generator. 

In the System described in the Electrotechnische Zeitschrift, in its 
issue of May 27, 1892, shown in Dr. Duncan's Fig. 3, reproduced hère. 
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while the two step down transformers supplying respectively motor 
and lamps had their primaries connected in delta and secondaries in 
Y, with a fourth or neutral wire in the distributing circuit supplying 
the lamps, extending from the neutral point, between which neutral 
wire and the other three lines of such circuit the lamps were con- 
nected, such neutral being used as the common return condluctor, the 
step up transformer at the generating station had its primaries con- 
nected in Y and its secondaries in delta. If this step up transformer 
were not présent, or its delta connections were the équivalent of a 
generator winding as regards maintaining balanced voltages, a com- 
plète anticipation would exist. Its présence cannot be disregarded, 
however, as regards anticipation, for claim 2 of the patent in suit 
calls for a generator and lines leading therefrom between which lines 
the delta primaries of the transformer are connected. This puts 
complainant's transformer, whose secondaries are connected immedi- 
ately with the distribution circuit across which the translating or con- 
sumption devices are connected, in direct relation with the generator. 
Nor are such delta connected secondaries of the step up transformer 
of this Zeitschrift disclosure, the équivalent of the generator^ as con- 
tended by défendant. The function of transformers is not to gener- 
ate, but to transform energy. They may raise or lower a voltage al- 
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ready generated, but it is very clear that they cannot of themselves 
maintain or support any definite voltage, for, adopting Expert Thom- 
as' testimony in this behalf — 

"by the law of the transformer, the voltage of a priinary winding must al- 
ways hâve the same ratio to the voltage of its secondai-y winding, for ex- 
ample, if this ratio be established as 100, then, if the primary voltage of 
the transformer is 10,000, the secondary voltage must be 100. If the pri- 
mary voltage be raised to 20,000, the secondary voltage will become 200. 
If the primary voltage drops to 5,000, the secondary voltage will then drop 
to 50. This is true both of the step up and step down transformers. Agaln, 
in any transformer the voltage of the primary winding must be the volt- 
age of the circuit to which it is connected and from which it receives its 
energy. From this it follows that the voltages of the secondary winding 
of the step up transformers of Duncan's figure 3 dépend directly on the 
voltages of the corresponding primary windings, which, in turn, is the voltage 
wliich the winding receives from the circuit. Thus the voltage of the second- 
ary of the step up transformer of Duncan's figure 3 cannot be determined 
without traclng back the circuits from the primary windings to the generator 
and finding what voltage is impressed upon thèse primaries. • * * 

"Consider for a moment that ouly the right-hand lamp of the three 
shown in the llghting circuit at the upper right-hand portion of the diagram 
is connected. Curreut fed thereto by the lower right-hand secondary wind- 
ing will require current in its corresponding primary winding, which we may 
take as the lower right-hand primary, which would require current in the 
wires 6, c. Now the lower right-hand secondary of the step up transformer 
at the left cannot supply curreut to thèse wires, since its corresponding 
primary winding, which we may take as the lower winding at the left, must 
be fed through one or both of the other primary windings. ïhese other 
primary windings hâve no currents in their respective secondary windings, 
and thus cannot transmit the necessary current, leading to the same un- 
balancing that has been found and fuUy explained in the other circuits with 
similar conditions of supply." 

That the unbalancing of the distributing circuit shown in Duncan 
figure 3 was but slight and could afïect the voltages but slightly does 
not change the function or opération of the Y connected primary of 
this step up transformer. The demand of such unequally loaded cir- 
cuit upon the supply v^^ires would always tend, more or less, to choke 
the inducing primaries connected in Y, and prevent the unbalancing 
from being carried back to the generator. That the unequal loading 
of the circuit was not always serions enough to produce a serions un- 
Ibalancing of the voltage does not make such Y delta connected trans- 
former the équivalent of the delta Y connected transformer of the 
patent in suit; nor is the delta connected secondary of the former 
transformer, the équivalent of the generator. 

Moody patent No. 508,898 issued November 14, 1893, and Rice 
patents Nos. 508,838 issued November 14, 1893, and 516,836, issued 
March 20, 1894, show a delta Y connected winding of a step up 
transformer. Thèse, however, do not show or use a fourth wire. 

None of thèse références, except the Lauffen Frankfort System, 
discloses any means for carrying an unbalanced load back to the 
generator or indicate that such a problem or function was consid- 
ered, and in the excepted citation such carrying back was, as al- 
ready noted, performed by the method disclaimed by the patent in suit. 

Afe the date of the Steinmetz application, therefore, Connecting 
the coils of either the generator or the transformer, or of either 
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the primary or secondary of the transformers, whether step up or 
step down, in either delta or Y, or any or ail in both delta or Y, 
was well known, as was the fact that différent results followed 
from employing delta or Y connections. It was aiso known that, 
if the unequal loading of the différent circuits of the three-wire 
System were carried back to the generator, the disturbing effect 
upon the System would be remedied. Accordingly, when the Y 
delta connected primary of the transformer was used and the cur- 
rent strength was unequal in the distribution circuits, it was cus- 
tomary to run a neutral wire from the common junction of the 
Y connected coils of the transformer primary to the common junc- 
tion of the Y connected coils of the generator. It was also known 
that the introduction of a fourth wire in the distribution circuit 
by Connecting it to the common junction of a Y connected trans- 
former secondary gave the system greater fîexibility, such a four- 
wire System giving not only an additional return for the current 
under certain conditions, but two sets of voltages for supplying the 
translating or consumption devices connected therewith one value 
between the main lines and another, viz., ^^/ton thereof between 
each of any of such main lines and such fourth wire. 

Taking care of an unbalanced load being known in the art, Stein- 
metz' System, if it be more than merely carrying forward the teach- 
ings of the art in that behalf, is, at best, but an improvement, the 
same éléments being used to accomplish the same purpose, but in 
a différent way. Assuming such combination to be invention, it 
was entitled to only the range of équivalents permitted to second- 
ary invention — a more restricted range than is accorded patents 
of a primary character. Continental Paper Bag Co. v. Eastern Pa- 
per Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

The spécification of the patent in suit is meager in its descrip- 
tion of the apparatus which it claims will overcome the objection 
to the referred to System and of correcting the injurious effects of 
carrying an unbalanced load; but, read in the light of the prior 
art, it is apparent that the alleged invention consists, not in using 
or placing a fourth wire in the distribution circuit, nor in obtain- 
ing two différent voltages in such circuit by the use of such wire 
therein, but in Connecting such an arranged distribution circuit 
directly with the generator through a transformer which has its 
primary windings connected in delta, by which connection and ar- 
rangement an unbalancing of voltages through an unequal loading 
of such four wire distribution circuit is prevented. I say directly 
connected to the generator, as it is évident from the patentee's 
own disclosure of the condition which kis arrangement is to im- 
prove that he contemplated but one transformer between the gen- 
erator and the translating or consumption devices. He states at 
the beginning of his description that his "invention relates tp the 
distribution of alternating current, particularly to polyphasé dis- 
tribution." A distinction is hère made between distribution and 
transmission circuits, which was then recognized in the art. 
Whether a step up transformer was interposed between the gênera- 
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tor and the distribution circuits was a matter of préférence, de- 
pending principally upon whether the distributing circuit was far 
removed from the generator. In either case the lines between the 
generator and the step down transformer were called "transmission 
lines," as distinguished from those proceeding from the secondaries 
of the step down transformers, and with which the translating de- 
vices were connected. This distinction conforms to the ordinary 
understanding of the terms and to the disclosed purpose of the 
patent, for we note that the patentée further on in his description, 
in pointing out the plan which prior to his invention had been rec- 
ognized as a means of overcoming the disturbing eiïect of unequal 
loading on the distributing circuit, refers to the system as having 
a primary side and a secondary side, and in which the transformer 
is connected directly with the generator by running the neutral 
wire from the common junction of the Y connected coils. 

In the mind of Steinmetz the main objection to this method of 
correcting the unbalancing is the great copper cost incident to the 
use of this fourth wire between the generator and transformer. 

As step up transformers were usually placed near the generator, 
this objection of depriving "the three-phase System of one of its 
characteristic advantages, to wit, economy in copper cost," would 
hâve but little force if only the cost of the wire between the gen- 
erator and the nearby step up transformer were referred to. The 
saving in the cost of copper hère intended was not that which re- 
sulted from dispensing with such short wire, but that which re- 
sulted from dispensing with the longer one that existed when no 
step up transformer was interposed, and which ran from the gen- 
erator to the step down transformer. Again, in his disclosure of 
the method of overcoming such objection, the patentée states that 
the "neutral or equalizing wire" is to be used "on the secondary 
side of the System only," and in summarizing the advantages to 
be derived from his arrangement he says that they are obtained by 
"confining the equalizing wire to the secondary distribution only," 
which can only mean, as far as a saving of copper cost is con- 
cerned, that the objectionable longer fourth wire is taken out of 
the transmission side — i. e., between the generator and the trans- 
former — and a shorter fourth wire placed in the distribution side 
of the System, where the translating or consumption devices are 
connected. Furthermore, in the claim in suit but one transformer 
is made an élément. That élément on its primary side is directly 
connected to the three wires leading from the generator; and on 
its secondary side with the four wire circuit. The only combina- 
tion claimed in claim 2 has one transformer. This combination, 
read in the Hght of the description, plus the state of the art into 
which it entered, présents a complète operating system, viz., means 
for transmitting electrical energy of one voltage from the generator 
directly to a transformer, by which such voltage is lowered and 
distributed directly to the translating or consumption devices. To 
hold otherwise would not only be contrary to the terms of the 
claim but to the disclosures of the patent, and would make the 
190 F.— 32 
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device incomplète. If an intermediary transformer was to be in- 
cluded, it should hâve been claimed. 

[1] The patent law not only requires a full and clear description 
of the manner of making and using an invention, but also that the 
part improved or combination should be particularly pointed out 
and distinctly claimed. R. S. § 4888 [U. S. Comp. St. 1901, p. 3383]. 
The claim is the measure of the patentee's monopoly. He is not 
entitled to ail that he invented, but only to that which he partic- 
ularly points out and distinctly claims. Greene v. Buckley, 135 
Fed. 520, 68 C. C. A. 70; Harder v. United States, 160 Fed. 463, 
87 C. C. A. 447. 

It is to be read in the light of his disclosure in the spécification 
and tested and construed by the state of the art. Johnson v. John- 
son (C. C.) 190 Fed. 20-22. 

With the art before him disclosing, inter alia, a step up trans- 
former, Steinmetz chose to confine his claim to a System excluding 
such character of transformer and to a particular winding in a step 
down transformer intermediate to the generator and the utilization 
circuit containing the fourth or neutral wire. But if this limitation 
to a single transformer should be disregarded, and such restrictive 
language be held to embrace a step up transformer on the theory 
that the art taught the use of such transmission of energy to the 
distribution or utilization circuit, and that the claim should be con- 
strued as having implied référence thereto, the necessary resuit would 
still be to confine the fourth wire to the circuit where the energy is 
to be utilized, for the introduction of such step up transformer sim- 
ply extends the circuit of transmission, and does not impress upon 
the lines carrying the higher voltage the character of a distribution 
circuit. The invention relates to the utilization as distinguished from 
transmission of currents and the particular connection of the trans- 
former windings which was to combine with the four wire distribu- 
tion circuit was limited to that transformer which stepped down the 
impractical high voltage — made high for transmission only — to a 
voltage capable of immédiate utilization. 

[2] To include under this claim a step up transformer between 
the generator and the distribution circuit would be merely to extend 
the transmission lines, and would in no way permit a placing of the 
fourth wire in such transmission circuit; so that whether the claim 
be construed strictly and limited to one transformer to be directly 
connected with both generator and utilization circuit, as I think it 
must, or broadly permitting the interposition of a step up trans- 
former between the generator and the step down transformer sup- 
plying the current for immédiate utilization, before an infringement 
can be declared, the complained of System, in additi.on to the use 
of such a connected transformer, must also use a fourth wire in its 
distribution or utilization circuit, or so combine its foUrth wire with 
a like connected transformer as to amount to an équivalent. 

Turning n,ow to the complained of system (hereinafter called the 
defendant's system). This comprises a three-phase generator, from 
which proceeds three wires running to a step up transformer ; both 
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generatorand transformer being installée! at the power station. This 
transformer lias its primary connected in delta, and its secondary 
coils in Y. From the free ends of thèse secondaries run the line 
wires for a distance of 15 to 20 miles to the center of distribution, where 
step down transformers are located, of which the primary coils are 
connected in Y and the secondary coils in delta. From thèse second- 
aries proceed three distributing wires supplying current for various 
purposes. The neutral point of the Y connected coils at both the 
step up and step down transformers is connected to the earth by a 
wire, the former at the generating or power station, the latter at the 
distribution stations. 

The similarities in this System and that of the patent in suit are, 
first, the delta Y connections of the transformer windings, the prima- 
ries of which are connected with the generator — a physical similarity; 
and, second, the ability of carrying an unbalanced load from the dis- 
tribution circuit back to the generator — a functional similarity. The 
dissimilarities are, first, the introduction of a step up transformer 
between the generator and the step down transformers, a long dis- 
tance high tension System of three wires running between the step 
up and Step down transformers, the use of three instead of four wires 
on the secondary side of the step down transformer, and the Con- 
necting of each of the neutral points of the Y windings of both trans- 
formers with separate wires running to ground — physical dissimilari- 
ties; second, inability to obtain différent voltages in utilizing the 
current on the secondary side of the step down transformers and 
safeguarding the entire System by the grounding wires — functional 
dissimilarities. 

Does this System infringe that of the patent in suit? Are the dis- 
similarities in means and opération substantial, or are they but the 
équivalents of complainant's ? 

Steinmetz' System contemplâtes the four-wire distribution circuit. 
Its spécial advantages in giving a set of two voltages has already 
been referred to. This introduction of the fourth wire, however, 
according to the testimony of complainant's expert Beam, called to 
explain the disclosure of the patent in suit (X-Qs 23, 73, 74 and 75), 
had a tendency to bring about an injurious unbalancing which, how- 
ever, was corrected by the delta Y windings of the transformer. 
X-Q. 75 and his answer thereto summarizes his testimony in this 
behalf, and is as follows: 

"X-Q. 75. Vo you mean that when motors, lights, transformers, etc., ar^ 
connected in the distributing circuit of the patent in suit in any arrange- 
ment whateVér with the conductors g, h, i- — that is, some with two of sald 
conductors in différent orders, and some with three — that the unbalancing 
of voltages is prevented? A. I could not assent to that as a gênerai prop- 
osition, éspeclally if the fourth wire were présent in the System. If the 
fourth or neutral wire were entirely eliminated, the unbalanc-ing of voltages 
contemplated by Steinmetz would not be présent. As long as the fourth 
or neutral wire is présent, somebody is liable to use it as a conductor, svith 
tendency to produce unbalancing in the System." 

In the defendant's System there is no fourth wire in the load 
carrying circuits; and therefore no provision is required to correct 
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any injurious effects resulting from the présence of such a wire. 
Complainant's expert Thomas admits that in the three-wire three- 
phase System known to the prior art the voltages on the Une re- 
mained balanced, though the load on the secondary coil was unequal, 
as appears from the following question and answer: 

"X-Q. 28. Now, as I uiiderstîuid you, the art, prior to February 5, 180(5, as 
evldeneed by the Moody putent 508,898, Uice patent .î08,838, aiid t)ateiit 
51(i,886, and other publicatious, imderstood well und knew how to conKcruct 
and operate a geuerator of three-phase onrrents, Ihies leading therefrom, a 
transformer havhig its prhnary connected In delta between the linoa and 
having its secondary colis connected In Y and arransed to sapply low tension 
voltages by nieans of three secondary Unes for feedlng lainps, motors, and 
the llke; and, Inrther, the art nnderstood that in snch an arrangement 
the voltages on the Une remalued lialanced, eveu thongh the load on the 
secondary coils was iine<!nal. Is thls correct? A. This is correct, if the 
question refers to the System shown in the Moody patent altered by the use 
of a lower voltage in the Unes connected to the secondary vvindings of the 
traustonner 7', such as may juake the supiily of lanips and such translat- 
iug devices practicable." 

Assuming, however, as seems to be contcnded by such expert not- 
withstanding such admission, that an injurious eltect upon the vohages 
may be had from the unbalancing of the loads on the three wire load 
carrying currents, and as the connections of the windings of the trans- 
former in combination with the groundings of the neutral points of 
such connections and the conch.ictivity of the earth in tlie System com- 
plained of, are undoubtedly means of carrying an unbalanced load 
back to the generator without disturbing the voltage of such System, 
the question of equivalency ariscs. The delta Y connected step up 
transformers and the Y delta connected step down transformers used 
in such System are shown in the cited Moody and Rice patents, and 
the grounded connection from the neutral points of such Y connection 
are shown in the Lauffen Frankfort transmission System. Défendant 
hadi a right to use, not only the spécifie means shown in thèse Systems, 
but ail they taught, and, if the spécifie combination produced in the 
complained of system is within the teaching of such références, it is 
not an infringement. If, however, such system, is not within the 
teaching of such références, but is new and \.ithin the patent in suit, 
it constittites infringement. 

Assuming that the defendant's system contemplâtes an unbalancing 
of the load carried in the distribution circuit, and that the grounding 
of the wires in such system, in addition to providing safety for the 
entire system, also opérâtes as a return for the unbalanced load back 
to the generator and prevented any disturbance of the voltage, how 
can it be said that this shows such an identity of funcfion and means of 
performing it with those of the Steinmetz method as to amount to 
equivalency? The utilization of two sets of voltages is not the ob- 
ject in defendant's system. The correction of any unbalancing due to 
the use of four wires in any part of its system, or by the présence of 
a f ourth wire in the loadi carrying circuit, is not sought or accom- 
plished. Avoiding the choke in the windings having the lesser demand 
made upon them by the loads carried is effected not by Connecting neu- 
tral points of the Y windings by a neutral wire running from point to 
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point, and through which the current finds a return outlet, but by 
using for such purpose the earth in connection with such grounded 
wires, a well-known means for returning the current. Complainant's 
contention that the grounding of the neutral points of the high ten- 
sion lines at the generating and consumption points 15 to 20 miles 
apart is the eqvnvalent of the Steinmetz equaHzing wire in his distri- 
bution circuit has no substantial basis. 

There is no proof in th.e record that the defendant's System is in- 
tended to carry, or does carry, such unequal loading as might tend to 
produce any unbalanccd voltages. As grounding for safety was ad- 
mittedly well knovvn before the patent in suit, and as the grounding 
in the defendant's system is in the long high tension transmission cir- 
cuit, and serves as a safety <!evice against a breakdown in the System, 
it will be presumed that such means are for such purpose, until the 
facts show otlierwise. The mère possibility that such grounding can 
and would under certain conditions of unequal loading also serve to 
maintain a proper balance of the voltages, or the further possibility of 
a fourth wire Connecting translating devices between one of the main 
line wires of the high tension transmission circuit and the ground, will 
not make such grounding the équivalent of the complainant's fourth 
wire, either as an equalizing wire or the producer of two sets of volt- 
ages. 

The attempted forcing into the defendant's System of unpurposed 
and unused functions is no more permissible to constitute infringe- 
ment than to read undisclosed functions into the teachings of the 
Moody and Rice patents and the Lauffen and Frankfort system, and 
Zeitschrift publication, to show lack of novelty in the Steinmetz Sys- 
tem. Giving the physical and functional différences between the Stein- 
metz and defendant's Systems their normal purposes, the defend- 
ant's System cornes within the teaching of the prior art, not that 
which is novel in the Steinmetz disclosure, and is therefore no in- 
fringement. Furthermore, the method of reasoning employed to dé- 
clare infringement, viz., that the four wire circuit of the defendant's 
System— between the step up and step down transformers — corre- 
sponds to the four-wire circuit of Steinmetz, which is in the dis- 
tributing circuit leading from the secondaries of the step down trans- 
former, and that the unequal currents or loading on the three-wire 
distribution circuit of defendant's system is applied from the trans- 
lating devices connected therein through the step down transformers 
to such four-wire system, and thence through to the generator by 
means identical in their mode of opération to those of the patent in 
suit, if applied to the system shown in the Lauffen and Frankfort 
transmission system, would make the four-wire circuit between the 
generator and the step up transformer, and the connections interme- 
diary to the four-wire distribution circuit of this system an anticipa- 
tion of complainant's combination ; for, by the Lauffen and Frank- 
fort combination, the unequal currents or loading of the four-wire 
distribution circuit, corresponding to the like circuit of Steinmetz, is 
applied from the translating devices connected therewith through 
the step down and step up transformers and their connection back to 
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the generator, and, under the "tliat which infringes if later will an- 
ticipate if earlier" rule, would invalidate the claim in suit as lacking 
patentable novelty. 

Each of thèse several Systems, however, are distinct combinations. 
If that of the défendant is not anticipated by that of Lauffen and 
Frankfort, it certainly is not by Steinmetz, as the latter's range of 
équivalents is more restricted than that of Lauffen and Frankfort; he 
being at most but an improver. 

The cited art does not appear to hâve engaged the attention of the 
examiner in the Patent Office on the considération of the Steinmetz 
appHcation for the patent in suit; the file wrapper containing no 
référence thereto. The effect of this is to considerably weaken the 
presumption of patentable novelty that attends the grant of a patent. 
Westinghouse Elect. & Mfg. Co. v. Toledo, P. C. & L. Ry. Co., 172 
Fed. 371, 97 C. C. A. 69. That the Steinmetz method of "equaliz- 
ing the voltages upon the several sides of the System" is such an ad- 
vance on the art as amounts to invention is not free f rom doubt, but, 
as I hâve reached the conclusion that the defendant's System does not 
infringe the combination of the claim in suit, I find it unnecessary to 
pass upon the validity of such claim. 

The bill is dismissed on the ground of noninfringement. 



GAMEWELL FIRE ALARM TELE6RAPH CO. V. HACKENSACK 

IMPROVEMENT COMMISSION. 

(District Court, D. New Jersey. May 20, 1912.) 

1. Patents (§ 314*) — Infeingement — Preliminaby Injunction — Issue. 

Where a patent has been held valid In prior lltigation, and défendant, 
in a suit for infringement, relies on a prior use to invalidate the pat- 
ent, and in dolng so pleads a défense which was not presented in the 
cases wherein the patent was sustained, the only matter which can be 
considered on an application for a prellminary injunction is the ques- 
tion of infringement and whether the évidence of prior use is such 
that, had It been before the court in the case in which the patent was 
sustained, the court would probably hâve reached a différent conclu- 
sion. . 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 550-553; Dec. 
Dig. § 314.*] 

2. Patents (§ 312*) — Infeingement— Pbeliminaey Injunction— Btjbden of 

Pboof. 

Where, la a suit for infringement of a patent, sustained in prior 
lltigation, défendant pleaded prior use not previously presented, the 
burden was on défendant to show that the prior use was such as, if 
previously presented, would probably hâve caused a différent décision; 
every reasonable doubt being resolved agalnst it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §| 543-549; Dec. 
Dig. 8 312.*] 

In Equity. Suit by the Gamewell Fire Alarm Telegraph Company 
agaihst the Hackensack Improvément Commission for patent in- 
fringement. On motion for preliminary injunction. Granted. 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Edmonds & Edmonds, for the motion. 

Charles K. Offield and Albert H. Graves, opposed. 

CROSS, District Judge. The application for a preliminary in- 
junction in the above-entitled cause is founded upon a bill of com- 
piaint which allèges that the défendant is about to install and use, 
in connection with its fire alarm System, certain fire alarm or signal 
boxes which infringe complainant's patent to one Ruddick, No. 
553,873, recently sustained by this court after an arduous and pro- 
tracted contest in a cause between the complainant herein and the 
mayor and common council of the city of Bayonne. 194 Fed. 147. 
That action was admittedly defended, as is also the présent one, by 
the Star Electric Company, the manufacturer of the alleged infring- 
ing boxes. The complainant's patent will expire within a few months. 
The rule to show cause why a preliminary injunction should not is- 
sue, pursuant to the prayer of the bill, was supported by a number 
of ex parte affidavits, to which opportunity was afforded the défend- 
ant to reply. No direct reply thereto was made, but it was agreed 
by counsel, at the argument of the rule to show cause, that certain 
affidavits and exhibits used by the défendant in the case above men- 
tioned, wherein the complainant's patent was sustained, on an ap- 
plication by it for a rehearing, might be considered on this applica- 
tion as fully as if the same were made and entitled herein. 

[1, 2] The défendant relies upon a prior use to invalidate the pat- 
ent in suit, and in doing so sets up a défense which was not presented 
in the case wherein the patent in suit was sustained. The rule ap- 
plicable to this case in its présent situation is that the only matters 
which can be considered are the question of infringement and whether 
the évidence of prior use is of such a conclusive character that, had 
it been before the court in the case in which the patent was sus- 
tained, the court would probably hâve reached a différent conclusion. 
The burden of proof in this respect is upon the défendant, and every 
reasonable doubt must be resolved against it. Elite Pottery Co. v. 
Dececo Co., 150 Fed. 581, 80 C. C. A. 567. The rule just referred 
to is fully stated and confirmed by numerous authorities in Edison 
Electric Light Co. v. Beacon Vacuum Pump & Electrical Co. (C. C.) 
54 Fed. 678, wherein Judge Coït says: 

"The gênerai rule is that where the valldity of a patent has been sus- 
tained by prior ad.1udication, and especlally after a long, arduous, and ex- 
pensive litlgation, the only question open on motion for a preliminary in- 
junction in a subséquent suit against another défendant is the question of in- 
fringement ; the considération of other défenses being postponed until 
final hearing. Brush Electric Co. v. Accumulator Co. [C. C] 50 Fed. 833 ; 
Robertson v. Hill, 6 Fish. Pat. Cas. 465 [Fed. Cas. No. 11,925] ; Carv v. 
Domestlc Co. [C. C] 27 Fed. 299; Coburn v. Clark [C. C] 15 Fed. 804; Mal- 
lory Manufacturing Co. v. Hickok [C. C] 20 Fed. 116; Green v. ïYeneh, 4 
Ban. & A. 109; Blanchard v. Reeves, 1 Fish. Pat. Cas. 103 [Fed. Cas. No. 
1,515] ; Goodyear v. Rust, Blatc-hf. 229 [Fed. Cas. Xo. 5,584] ; Cary v. 
Manufacturing Co. [C. Cl 24 Fed. 141 : Sargeiit Manufacturlng Co. v. Wood- 
ruff, 5 Biss. 444 [Fed. Cas. No. 12,368] ; Ivirliy Bnng Manufacturing Co. v. 
White [O. C] 1 McCrary, 155, 1 Fed. 604; Putnam v. Bottle Stopper Co. 
[C. C] 38 Fed. 234; Consolidiited Bungiug Apparatus Co. v. Peter Sehoeii- 
hofen Brewing Co. [O. C] 28 Fed. 428; Kewall v. Wilson, 2 De Gex, M. & 
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G. 282 ; Davenport v. Jepson, 4 De Gex, F. & J. 440 ; Eovill v. Doodier, 35 
Beav. 427. 

"ïhe only exception to this gênerai riile seems to be where the new évi- 
dence is of such a conclusive character tliat, i£ it had been Introduced in 
tlie former case, it probably would liave led to a ditt'ereut conclusion. The 
burden Is on the défendant to establlsh this, and every reasonabJe donbt 
must be resolved against bim. Ladd v. Canicrou [C. C] 25 E'ed. 37; Can- 
trell V. Walliek, 117 U. S. eS9, 6 Sup. Ct. 970 [29 L. Ed. 1017] ; Wiiians v. 
Eaton, 1 E'ish. Pat. Cas. 181 [Fed. Cas. No. 17,801]; Machine Co. v. Adams, 
3 Ban. & A. 96 ; Spring Co. v. Hall [C. C] 37 Fed. 691; Locliwood v. Fa- 
ber [C. C] 27 Fed. 63 ; Glaenzer v. Wiederer [C. C] 33 Fed. 583 ; Cary v. 
Spring Bed Co. [C. C] 26 Fed. 38." 

The above rule was followed by the Circuit Court of Appeals of 
this circuit in Philadelphia Trust Safe Deposit & Insurance Co. v. 
Edison Electric Light Co., 65 Fed. 551, 13 C. C. A. 40. See, also. 
Tannage Patent Co. v. Adams (C. C.) 77 Fed. 191, and Woodard v. 
Ellword (C. C.) 68 Fed. 717. No question has been made herein that 
tlie boxes which the défendant proposes to install infringe the patent 
in suit. The only matter, therefore, requiring careful considération, 
and such it has received, is whether the alleged prier use has been 
sufficiently shown by clear and convincing évidence to mal<e it prob- 
able that, had it been introduced into the original case, it would hâve 
changed its décision. 

Defendant's affidavits may fairly be said to raise a doubt, but that 
alone is insufficient. Cohen v. Stephenson & Co., 142 Fed. 467, 73 
C. C. A. 583. I am satisfied that they do not meet and satisfy the 
requirements of the rule. I am unable to say that, had the facts dis- 
closed by the defendant's affidavits been introduced in the original 
case, they would probably hâve led to a decree invalidating the patent. 
Reasonable doubt exists as to whether the use referred to was two 
years prior to Ruddick's filing his application for the patent in suit, 
and as to whether the box ofïered in évidence was identically like 
those which, it is alleged by the défendant, constituted the prior use, 
and as to whether, if it was, it covered ail of the claims now in issue. 
There is also doubt as to whether the alleged prior use was not ex- 
périmental. There is some évidence that it was. In the above and 
other respects, the affidavits are not so conclusive as reasonably to 
satisfy me that the alleged défense jvill be maintained at iinal hear- 
ing. It is sufficient to say, and that without prejudging the merits of 
the défense, that it must be further developed, and the doubts novir 
apparent therein resolved, before it can properly be made the basis 
of judicial action. It must stand over until final hearing. 

As the défendant is a municipal corporation, I shall require the 
complainant to give a bond of indemnity to it, in the usual form in 
such cases, in the pénal sum of $1,500, whereupon a preliminary in- 
junction will issue, pursuant to the prayer of the bill of complaint. 
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GAMEWBLL FIRE ALARM TELEGEAPH CO. v. STAR ELECTRIC CO. 
(District Court, N. D. New York. September 25, 1912.) 

1. Patents (§ 328*)— Validity and Infeinoement— Fire Alakm Apparatu.s. 

A preliuiinary injunctlon against infringement of the Riiddick patent 
No. 553,873, for a nouliiterfering signal apparatus, douied, where the 
validity and seope of the patent and infringement were ail in issue, the 
patent would expire in six months, and the défendant was financially 
responsible. 

2. Patents (§ .303*) — Suits eob Infbingement— Pheliminaby In,tunction. 

In an infringement suit, the complalnant's case should be reasouably 
free from doubt on every question necessary for him to estiblish in or- 
der to obtain the relief demanded, to entitle him to a preliminary In- 
junction, and should be established other than by ex parte affidavits, 
where their essential allégations are eontroverted by others of the same 
charaeter and substantlally equal credibillty. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 406-498; Dec. 
Dig. 8 303.*] 

In Equity. Suit by the Gamewell Fire Alarm Telegraph Company 
against the Star Electric Company, On motion for preliminary in- 
junction. Denied. 

See, also, 199 Fed. 188. 

Edmonds & Edmonds, of New York City (Samuel Owen Edmonds 
and Dean S. Edmonds, both of New York City, on the brief), for com- 
plainant. 

Hinman, Howard & Kattell, of Binghamton, N. Y., and Ofifield, 
Towle, Graves & Offield, of Chicago, 111., for défendant. 

RAY, District Judge. The complainant in its bill of complaint al- 
lèges infringements by the défendant of two patents owned by the 
complainant for noninterference fire alarm signal boxes, viz., patent 
No. 553,873, dated February 4, 1896, applied for June 28, 1890, for 
"noninterfering signal apparatus," issued upon the application of John 
J. Ruddick, and known as the "Ruddick" or "later Ruddick" patent, 
and patent No. 553,839, issued upon the application of Frederick W. 
Cole. The bill of complaint charges, as do the moving papers, that 
the défendant bas made two types of infringing boxes. The defend- 
ant's reply papers assert that the défendant bas made but one of thèse 
two types of boxes. For the purposes of this motion, therefore, the 
complainant accepts this assertion, and presses the motion for a pre- 
liminary injunction with respect to the type of box which the défend- 
ant admits it bas made and sold. As this type of .box is claimed to 
infringe the Ruddick patent, No. 553,873, only, the complainant now 
bases its motion upon the validity and alleged infringement of said Rud- 
dick patent only. This Ruddick patent, as well as the Cole patent re- 
ferred to, were adjudged valid in a suit between the Gamewell Fire 
Alarm Telegraph Company, the présent complainant, and Mayor and 
Council of City of Bayonne, N. J., défendants, January 25, 1912 (see 
194 Fed. 147), and both patents were held infringed. It is not denied 
that the then existing Star Electric Company, of Binghamton, N. Y., 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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assumed, took part in, and managed the défense of that action; but 
it is denied, and I think the papers show, that the présent Star Elec- 
tric Company, of Binghamton, N. Y., the défendant hère, had no part 
in the défense of that action, and therefore is in no way bound by the 
decree in that action. 

In another action for infringement of the said Ruddick patent, 
brought by the same complainant against the Hackensack Improvement 
Commission (199 Fed. 182), Judge Cross again held the patents valid 
and infringed, and it is contended on the part of the complainant hère 
that the présent défendant assumed the défense in that case, and ad- 
mitted infringement of the Ruddick patent by making and selHng the 
fire alarm signal box now complained of. The défendant hère, the 
présent Star Electric Company, absolutely dénies this, and by an 
amended answer has put this question squarely in issue, as well as 
the validity of the said Ruddick patent, if construed so broadly as to 
cover the structure complained of and also dénies infringement. The 
validity pî the said Ruddick patent is in issue, as well as, the ques- 
tion of infringement, and after carefully considering affidavits pre- 
sented' on both sides I cannot hold that this défendant has ever ad- 
mitted the validity of the Ruddick patent or infringement, or that there- 
has been any adjudication whatever against this défendant in favor of 
this complainant to the efïect that the Ruddick patent is valid, or that 
the structure complained of is an infringement thereof, if valid. 

[1] The complainant's printed brief on this motion contains 122 
printed pages. The defendant's brief filed on this motion after two 
days' argument contains at least 300 typevvritten pages, équivalent tO' 
more than that number of printed pages. Thé affidavits and other 
papers filed and uscd on the motion are correspondingly lengthy, and 
I am not prepared to say that either the nioving or answering papers 
or brief s of counsel contain extraneous matter. There is absolute 
conflict between the complainant and the défendant both on the ques- 
tions of the validity of the Ruddick patent in suit and the proper con- 
struction thereof and the question of infringement. I am not inclined 
to décide thèse questions at issue between the parties on conflicting af- 
fidavits. The présent défendant. Star Electric Company, is the suc- 
cessor of a former corporation of that name ; but its stockholders and 
officers are wholly différent, or substantially so, and it may not be 
bound by either of the decrees in the former litigations referred to. 
It is contended, however, by the complainant, that this court should 
accept and follow the décision of the District Court in the District of 
New Jersey on both questions, even assuming that the présent défend- 
ant was not a party or privy in those cases. 

In this case the défendant corporation was organized in July, 1910^ 
to purchase, and did purchase, the assets of the old corporation. 
Star Electric Company, which became a bankrupt, and has been 
in busifie-ss ever since. There is no claim or prêteuse that it is in- 
.solvent, or that it is or will be unable to respond to any judgment 
or decree for damages, or profits, or both, that complainant may 
secure against it. The Ruddick patent will expire in February, 
1913. An injunction is not of paramount importance to the cora- 
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plainant. If granted, it would resuit in shutting down and clos- 
ing the defendant's business; and, if it should turn out tliat the 
complainant is not entitled thereto, vast and irréparable damage would 
be donc the défendant, while, on the other hand, if refused at this 
time, and complainant succeeds in the action, it will be fully com- 
pensated in damages. The défendant can be compelled to keep an 
account of ail boxes made, and of ail made and sold, so that dam- 
ages and profits will be of easy ascertainment. I entertain the 
highest respect for Judge Cross and the soundness of his judg- 
ment; but the défendant contends that it has presented new facts 
and new évidence, not presented to or considered by that learned 
judge in the cases referred to, and also contends that really the 
question whether the type of box now in controversy infringes was 
never considered by him. I think this is true, as the complainant 
avers that in the Hackensack Case the infringement was conceded 
by this défendant, while this défendant dénies that allégation. 

Conceding the patent to be valid, we still hâve the question of its 
proper construction, and whether or not it covers the device now 
made and sold by the défendant, and hère there is great doubt in 
any event. In Scott v. Lazell (C. C.) 169 Fed. 661, it was held 
that a preliminary injunction to restrain alleged infringement of a 
patent should not be granted, when the question of infringement 
is in serions doubt. And in Wright Co. v. Ilerring-Curtiss Co., 180 
Fed. 110, 103 C. C. A. 31, reversing the order of the Circuit Court, 
177 Fed. 257, it was held that a preliminary injunction against an 
alleged infringer of an unadjudicated patent should not be granted, 
when the question of infringement is concededly one of fact as to 
the opération of defendant's device, and the showing is entirely by 
ex parte affidavits, which are conflicting. Hère there has been an 
adjudication as to the validity of the patent in suit in two cases, 
but both by the same judge, and one of thèse cases is now pend- 
ing and tmdetermined on appeal to the Circuit Court of Appeals. 
There was no real question presented to the court in either of those 
cases for its détermination whether the device now in question con- 
stitutes an infringement. 

[2] My opinion is that preliminary injunctions should not be 
granted, when the validity of the patent is conceded, but there is 
serious doubt as to the existence of the infringement alleged. A 
party is not entitled to an injunction for the reason he has a valid 
patent, but for the reasons he has a valid patent and that the de- 
fendant plainly infringes his rights thereunder and protected 
thereby. When there is serious doubt of the existence of both 
thèse facts, or either, a preliminary injunction should not be grant- 
ed. In short, the complainant's case should be reasonably free 
from doubt on every question necessary for him to establish, in 
order to obtain the relief demanded, and the case should be es- 
tablished other than by ex parte affidavits, where their essential 
allégations are controverted by others of the same character and 
of substantially equal credibili'ty. In Wright Co. v. Herring-Cur- 
tiss Co. et al. (C. C. A. 2d Circuit, Lacombe, Coxe, and Noyés, JJ.) 
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180 Ped. 110, 103 C. C. A. 31, the court, in reversing the order for 
a preliminary injunction, said : 

"In this record, upou tbe question of faet above stated, there is a sharp 
coiifllct of évidence ; numerous attiants testifying. Ail their statenients are 
ex parte affldavits, made without an opportunity to test tlieir prohative force 
by cross-examination. Under such circumstances, it seems to us, irrespective 
of any of the other questions in the case, that infriugement was net so clearly 
established as to justlfy a preliminary in.iunction. See décisions of this 
court in Westinghovise v. Montgomery, 1?A) Fed. 8(J8. 71 C. C. A. 582; Hall 
Signal Co. v. (ieneral IJaihvay Co., 153 Fed. 007, S2 C. C. A. 653. The order 
is reversed, vvith costs." 

The motion is denied, on condition défendant keeps an accnrate 
account of ail sig-nal boxes made, and of ail sold, with name of 
purchaser, and date when sold, and priée for which sold. 

So ordered. 



(lAMEWELL FIIU': ALARM TEL13GRAPII CO. v. STAR ELECTRIC CO. 
(District Court, X. D. New York. September 25, 1912.) 

lK.JUiNCT10N (§ 20*) — yUl'lS FOli InFIUNCEMENI— InJUKCIION to IlESTnAIX 
l'KOSECUTlON. 

In View of tbe rlght given by statute to the owner of a patent to 
bring suit agaiust every user of an alleged infriuging devlce, a court 
shoiild not interfère by injunction with the exercise of that right. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 24-49, 5-4-Cl ; 
Dec. Dig. § 20.*,| 

In Equity. Suit by the Gamewell Pire Alarm Telegraph Company 
against the Star Electric Company. On motion by défendant for in- 
junction. Denied. 

See, also, 199 Fed. 185. 

Edmonds & Edmonds, Sanmel Ovven Edmonds, and Dean S. Ed- 
monds, ail of New York City, for complainant. 

llinman, Howard & Kattell, of Binghamton, N. Y., and Offîeld, 
Towle, Graves & Offield, of Chicago, 111., for défendant. 

RAY, District Judge. The défendant, Star Electric Company, is 
making and selling a fire alarm signal box alleged by the complain- 
ant above named to be an infringement of United States letters patent 
No. 553,873, dated February 4, 1896, and which will expire February 
4, 1913. The présent Star Electric Company was organized in July, 
1910, and purchased the assets, etc., of a corporation of the same 
name, which became bankrupt shortly before. That company made 
and put upon the market a fire alarm signal box which was held to 
be an infringement. The défendant does not make that type of box. 
In another suit by the above-named complainant against the Hacken- 
sack Impiiovement Commission (199 Fed. 182) the patent was held 
valid, and an order for an injunction granted, which is now pending 
on appeal. 

•For other cases see same topic & i ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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It is claimed that the apparatus sought to be enjoined in that suit 
is the same as the one involved in the présent suit. The papers show 
that another suit has been brought by the complainant against the city 
of Pittsburgh, a user of the signal box now made by the défendant 
hère. The only suit against the présent Star Electric Company, which 
is the maker and seller of the alleged infringing device, is the one 
now pending, and which has not been brought to a final hearing. In 
this pending suit the plaiutiff moved for a preliminary injunction which 
motion has just been denied; but the défendant is required to keep 
an account of signal boxes made and sold, with names of purchasers 
and dates of sale. There is doubt as to the validity of the patent, 
and doubt whether it covers the structure made b}- the défendant. 
The défendant contends that other suits are threatened against users 
bf the device made by the défendant, and that the défendant Com- 
pany will be compelled to spend large sums of money and be to great 
trouble in defending thèse suits. The défendant also contends that 
the détermination of the présent suit against the Star Electric Com- 
pany will dispose of the whole matter, and that the prosecution of 
suits against users of the alleged infringing device ought to be en- 
joined. Much may be said in favor of this conteiUion ; but I am of 
the opinion, on the whole, that it would be unwise to interfère with 
the complainant in bringing suits, and that it is safe to leave the ques- 
tion of temporary injunctions with the various judgcs who will hear 
applications therefor, if any are made. 

So long as the statute gives the right to the complainant to bring 
suit against every user of the alleged infringing device, it is probably 
unwise for the court to interfère by injunction with the assertion of 
that right. Whether preliminary injunctions shall be granted or not 
must be determined bv the judge who hears the anplication on the 
papers presented, and I doubt not that, in the condition of the présent 
litigations between the ]3arties, thèse judges will exercise thcir dis- 
crétion wisely. and so as to promote justice so far as possible. 

Motion denied. 



brow?;tng lîoOK & eye co. V. ïRi-EYR lîooK & i:;ye CO. 

(Distriet (,'ourt, S. D. New York. Sei)teiul)er 20, 1912.) 

Patents (§ '(28*)— V.\i.idity and Infrixcemkxt— ITook. 

ïhe BrowniiiR patent. Xo. OTS.OOfi. foi- ;t liook to be iispd witTi an 
eye for fasteniiiic Kin'itieiits, lidâ iii>t luiticijintecl, valid, and infrinited 
on motion for a preliminary iTi.iinictioi!. 

In Equity. Suit by the Llrowning Hook & Eye Com])anv against 
the Tri-Eye Hook & Eye Company. On motion for preliminary 
injunction. Motion granted. 

Frank S. Busser, for complainant. 

Redding & Greeley, for défendant. 

LACOMBE, Circuit Judge. The patent in suit is Xo. 678,096 to 
Tillie J. Browning- for a "hook" of the sort that is used in connec- 

•For other casée see same topic & § numebh in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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tion with an eye to fasten garments. It has never beeïi adjudi- 
cated, but is an old patent, issued July 9, 1901, and apparently has 
not been infringed until the comparatively récent appearanee of 
defendant's hooks and eyes. The description is very full, the vari- 
ons objects of invention are clearly pointed out, and thé objection- 
able features of earlier hooks are indicated. Hooks of-this sort 
generally are formed of a continuons pièce of wire bent to form 
two attaching eyes at the rear end of the shank, an upward curve, 
and a rearwardly projecting bill over which the eye slips and usu- 
ally a tongue lying between the two wires forming the shank with 
an upward hump to keep the eye in place. The distinguishing fea- 
ture of Browning's structure is a transverse loop, formed by ad- 
ditional convolutions of the wire, located at the formed end of the 
hook or immediately forward, or back of it and extending across 
from one to the other shank wire. Défendant contends that the 
patent must be restricted to a transverse loop located in the hori- 
zontal plane of the bill. This cannot be done. The pat.entee evi- 
dently considered that such location was préférable, but she did 
not confine herself to it. On page 3, line 10, referring to a modifica- 
tion shown in the drawings she says : 

"ïhe hook l.s also provided with a loop S ; but, unlike In the preferred 
form, the loop is on a level with the shank." 

The prior art shows hooks arranged to be stitched to the gar- 
ment at the forward end, in addition to the main fastening at the 
rear eyes, but not in the way indicated by Browning. In Bâtes 
and Collins (489,520), Shearer (552,783), Malyon (562,314), and 
Macey (Design 30,464) additional attaching eyes similar to those 
at the rear are provided in front, extending laterally beyond the 
shank and unsightly in appearance. In Smith (501,303) there is an 
attaching eye or loop located between the shank wires, but it is 
not at the forward end of the shank, being located halfway back 
from the forward end of the bill and in a position where it cannot 
be sewed to the garment without stitching through both plies of 
the goods. In Killinger (485,389) there is an attaching eye at the 
forward end of the tongue. Of this device the patentée testifies : 

"This loop (attaching eye) has no direct connection with the shank niem- 
ber, and is entirely unsupported exeept by the hump member (ton?ue). 
* * * The upward strain of the engaglng eye would draw up the shank 
and bill relatlvely to the hump member and depress the latter relatively 
below the level of the shank, In which position the hump member would be 
functionless. Worse than that, the shank and bill would be drawn up at 
a considérable angle to the garment to which the hook Is sewed aud 
would thus produce a wide and unsightly gap between the two garment 
sections." 

Examination of the Killinger patent indicates that this criticism 
is well-founded. 

The device of the patent involves a small improvement, but it 
seems to be useful, and, so far as is shown, is not anticipated. In- 
fringement is manifest, since, as is indicated above, the patent is 
not confined to a transverse loop at the level of the bill. It is un- 
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necessary to refer to any of the patents cited on the argument 
which were applied for subséquent to Browning's. 

Infringement is charged of several claims. As I construe the 
patent, the first claim covers defendant's device, and it would seem 
unnecessary on the hearing of a preliminary injunction to go fur- 
ther into the case. It may be however, that the Court of Appeals 
will reach a différent conclusion as to this claim, although they 
might be satisfied that some other claim or claims are infringed. 
But appeal would not bring those other claims before them for 
construction. Therefore, in order that the whole case may go up, 
infringement is found as to ail the claims on which complainant 
relies. The device is so simple and the record hère is so full that 
possibly a décision of the case upon appeal from the order may. 
terminate the litigation without subjecting parties to the expense 
of a trial in court, or final hearing on pleadings and proofs. 

Complainant may take injunction under claims 1, 2, 3, 4, 5, 6, 
14, 15, 17,_and 18. 

Injunction will be suspended for 30 days to allow défendant to 
arrange its business in conformity therewith. 



nSCHBR T. AUTOMOBILE SUPPLY MFG. CO., Inc 

(District Court, E. D. New York. August 29, 1912.) 

Courts (S 351*)— Discovebt (| 88*) — Pleading (§ 367*)— Action tob In- 

FMNaEMENT PeOCEDUBE. 

The défendant, In an action at law for Infringement of a patent, 
held entltled to hâve the complaint made definlte and certain with re- 
spect to the article alleged to be an infringement, but not to an ex- 
amlnatlon of the plalntlfC before answer, nor to hâve plaintiff produce 
for Its examinatlon the alleged infringing article. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dlg. § 924; Dec. Dlg. 
{ 351;* Discovery, Cent Dlg. §§ 113, 114; Dec. Dlg. $ 8S;* Pleading, 
Cent. Dig. §S 64, 1173-1193 ; Dec. Dlg. § 367.*] 

At Law. Action by Charles Fischer against the Automobile Supply 
Manufacturing Company, Incorporated. On motions by défendant 
that the complaint be made more definite and certain and for an exam- 
inatlon of plaintifï. Former motion sustained, and latter denied. 

F. Warren Wright, for plaintifï. 

C. A. ly. Massie and Ralph L. Scott, for défendant. 

CHATFIELD, District Judge. The plaintifï bas sued the défend- 
ant, alleging infringement of letters patent No. 969,660, granted Sep- 
tember 6, 1910, and shown by the record upon this motion to hâve to 
do with a flexible métal tubing or shaft. Infringement is alleged in 
Brooklyn, at the regular place of business of the défendant, at No. 
224 Taafe Place, both since the issuance of said letters patent and 
prior thereto, with intent to so infringe. 

The défendant now makes a motion for a preliminary examination 
of the plaintifï, or for examination of a spécimen of the flexible shaf t- 

*For other caseï see same topic £ S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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ing which the défendant is said to hâve sold as an infringement, and 
for other relief, including secnrity for costs. Upon the argument it 
has asked that the complaint be made definite and certain, ând that it 
be given a bill of particulars, for reasons which will appear hereafter. 

The plaintiff has sued at law and expects to try the case before a 
jury. The procédure, therefore, while based upon jurisdiction in the 
fédéral courts over patent causes, will nevertheless conform, as near 
as may be, to the practice in the state courts, under section 914 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 684). But in spite of this 
the défendant would hot be entitled to an examination of the parties, 
unless its application be brought under the sections of the Revised 
Statutes ïjroviding for the taking of testimony. Hanks Dental Asso- 
ciation V. International Dental Association, 194 U. S. 303, 24 Sup. 
Ct. 700, 48 L. Ed. 989. 

Nor can it hâve an examination of the device in a case like the 
présent. The défendant is not asking that some physical object be 
examined, in order that the évidence may be preserved for the pur- 
pose of trial, or that it may prépare for trial, under section 803 of 
the New York Code of Civil Procédure. It is rather attempting to 
learn what the plaintiff's évidence of infringement against it may be. 
If it is an infringer by sales in the ordinary course of business, then 
the knowledge of whether or not it has made thèse sales is within its 
own possession, and this motion should not be granted. Carpenter 
V. Winn, 221 U. S.' 533, 31 Sup. Ct. 683. 55 L. Ed. 842; Wilson v. 
New England Navigation Co. (D: C.) 197 Fed. 88, decided in this 
court, June 4, 1912. 

But, before answering, the défendant is entitled to a definite and 
■certain complaint, and is entitled to know that with which it is charged, 
so as to détermine whether the information upon which its answer is 
to be drawn is within its own possession. ■ The plaintiff has alleged 
infringement both before and after the letters patent referred to were 
granted. The défendant, in its correspondence and affidavits pre- 
sented upon this motion, allèges the use and sale of no articles except 
those made under the Almond patent. No. 434,748, granted August 
19, 1890, which has already expired, and the Scognamillo patent. No. 
785,523, issued March 21, 1905, and upon the papers it would seem 
that the défendant has the right to operate under thèse patents, unless 
they are the object of attack. 

The plaintiff should be required to particularize sufRciently, so that 
an issue can be raised, and so that the allégations of fact of the com- 
plaint can be definitely made out, for the purpose of framing the issue. 
If the plaintiff herein intends to charge that the gênerai trade output 
of the défendant (viz., of articles made under the patents referred 
to) infringes the patent subsequently obtained by the plaintiff, or that 
the défendant has no right to use those patents, then he should state 
the acts which are alleged to be infringements, with sufiScient definite- 
nessso that the défendant may raise this issue. 

On the other hand,;iif he claims that the défendant has infrïnged 
by the sale of articles differing f rom the patents claimed, or so changed 
that the défendant is not protected by those patents, and is inf ringing 
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the plajntiff's patent thereby, then failure on the part of the défend- 
ant to realize or to avoid the conséquence of vvhat it has been doing, 
or a désire to learn the extent of knowledge on the part of the plain- 
tiff, is not sufficient reason to relieve the défendant from the liability 
of preparing to meet the charge when presented on the trial. 

In other words, the court will not compel the plaintiff to disclose 
its évidence, but the nTotion will be granted to the extent of directing 
the plaintiff to make his complaint more detînite and certain, as to 
whether the infringement is charged by the sale of articles admittedly 
corresponding or équivalent to the devices in the Almond and Scog- 
namillo patents, or whether the devices sold by the défendant are 
claimed to differ from those patents, and to infringe that sued upon 
by the plaintiff. 

The motion, in so far as it asks for other relief, must be denied. 



In re FKIEDRIOH. 
(District Court, D. Minnesota, Thlrd Division. September l."?, 1912.) 

1. BANKRaPTOY (§ 396*) — CkOPS GROWN on Ho^fESTEAD. 

Under tlie statutes oi* exemption of Minnesota, crops and products 
grovvn on land wlilch Is a banltrupt's homestead are not exempt. 

[Ed. Note. — For otlier cases, see Banliruptcy, Cent. Dig. §•§ 059-668, 
670; Dec. Dig. § 306.*J 

2. Bankruptcy (§ 407*) — Préférences. 

Tliat a banlvi-upt made voidable preference.s by paying debts to his 
relatives dld not of itself constitute a conveyance of proporty witb intent 
to delay or defraud creditors, and was therefore not a bar to discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
Friedrich. On objections to the bankrupt's pétition for discharge. 
Sustained. Application denied. 

C. B. Schmidt, of City of St. Paul, Minn., for bankrupt. 

W. L. Converse, of City of South St. Paul, Minn., for creditors. 

WILIyARD, District Judge. The bankrupt filed his pétition for 
a discharge, and creditors representing more than half of the unse- 
cured debts filed their objections to the pétition. The matter was re- 
ferred to a spécial master, and a hearing has been had upon his report. 

The bankrupt adniitted that at the time he filed his pétition and 
swore to his schedules he had in his possession' $185 in cash. This 
sum was not mentioned in the schedules, and no part of it has ever 
been turned over to the trustée. Without some explanation from the 
bankrupt himself or from the surrounding circumstances, this fact 
alone would be sufficient to sustain the objections to a discharge. An 
explanation now given by counsel for the bankrupt is that this sum of 
money was produced from the sale of property which was exempt. 
The only place where this claim appears in the testimony is the an- 

•For otter cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 13 
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swer to the following question: "Q. AU of this personal property 
that you sold you claimed as exempt? A. Yes." 

It appears from the évidence that the bankrupt lived on a tract of 
land about 27 acres in extent, a little south of St. Paul, and that ap- 
parently he was engaged in the business of truck farming. He had 
about 10 or 12 acres in garden, and "raised garden stufï of ail kinds, 
tomatoes, cucumbers, radishes, and ail kinds of things, such stuff 
as is usually raised in a truck garden." He filed his pétition on Au- 
gust 4, 1911. About five weeks prior thereto he sold for $1,200 in 
cash the crops, horses, and set of harness, horse rake, fîve acres of 
corn, and ail the garden stuff. The personal property that he had at 
that time consisted of two horses, one cow, three wagons, one sleigh, 
one plough, one hoe, one mower, four pigs, and his household fur- 
niture. At the filing of his schedules he must hâve had two horses, 
one cow, and the household furniture, for he claimed those as exempt. 

[1] It is thus apparent that by far the larger part of the $1,200 
was paid for the crops and products grown on the homestead, and 
the important question in the case is were such products exempt. The 
question has not apparently been decided in Minnesota. Erickson v. 
Paterson, 47 Minn. 525, 50 N. W. 699; Sparrow v. Pond, 49 Minn. 
412, 52 N. W. 36, 16 L. R. A. 103, 32 Am. St. Rep. 571. Under thèse 
circumstances, the case of In re Sullivan, 148 Fed. 815, 78 C. C. A. 
505, decided by the Circuit Court of Appeals of this circuit, is con- 
trolling upon this coujt. The court there held that the Suprême Court 
of lowa had not decided whether crops raised on a homestead were 
exempt. It accordingly decided the question for itself, and held that 
they were not exempt under the lowa statutes. Those statutes are 
substantially the same as the Minnesota statutes. Among other things 
the court said at page 818 of 148 Fed., at page 508 of 78 C. C. A. : 

"If ail crops growlng on an exempt homestead are ipso fiacto exempt, any 
one may secure a homestead near a large clty, expend much money for seed. 
In fertlllzing the ground, and in growing and harvesting the crops, and in 
that way secure large returns of vegetables and other products, sell them In a 
convenlent and favorable market, accumulât© a fortune, and successfully defy 
hla creditors.^' 

I hold that the proceeds derived from the sale of the crops raised 
upon the homestead were not exempt. The $185 consequently belongs 
to the creditors, and should hâve been turned over to them. It is said 
that the bankrupt is a simple and ignorant person who understands 
English imperfectly, and that he did not hâve any fraudulent intent 
in retaining this money. In the proceedings leading up to his bank- 
ruptcy he showed neither great ignorance, nor great simplicity. Hav- 
ing sold ail of his nonexempt personal property in the latter part of 
June for about $1,200, he paid to his father $400, to his mother $50, 
to his brother $300, and to his uncle $200, claiming that he was in- 
debted to them in thèse amounts. He filed his pétition in bankruptcy 
on the 4th day of August, 1911. He omitted from his schedules a 
debt due him from a brother for about $100, for the reason as he 
now says, that the claim was worthless. So that, when he was ready 
for bankruptcy, his schedules showed nothing whatever for his cred- 
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itors. His only assets were his farm, which he valued at $4,000, sub- 
ject to a mortgag-e of $1,400, his household furniture, two horses, 
and one cow. His largest unsecured liability, $360, was for groceries. 
He owed over $200 for lumber and about $45 for seeds. It is claimed 
by the objecting creditors that thèse payments to his relatives, assum- 
ing that he owed them, were préférences and constituted grounds for 
refusing his discharge. 

[2] That they were préférences is very clear, but I do not under- 
stand that a préférence alone, even if it be a voidable one, is a bar 
to a discharge. It does not constitute a conveyance of property with 
intent to delay or defraud creditors. In re Maher (D. C.) 144 Fed. 
503. 

After due considération of the évidence in the case and of ail the 
circumstances surrounding it, it is now ordered that the bankrupt's 
pétition for a discharge be and the same hereby is denied. ^ 



AMBKICAN CONFECTIONERY CO. y. NORTH BRITISH & MERCANTILE 
— ^~- INS. CO. et al. 

Plstrict Court, M. D. Tennessee. September 13, 1912.) 

No. 1,066. 

1. PLEADiNa (IJ 194, 354, 355*) — Pleas — Insuffioiency — Eemedt. 

Tenn. Code 1858, §§ 2884, 2885 (Shannon's Code, §§ 4C05, 4606), provides 
that, if any pleading In a civil action Is defectlve in showlng a substan- 
tial cause of action or défense, thls shall be ground for demurrer, and 
section 2882 (Shannon's Code, § 4603) provides that any irrelevant plead- 
ing may be strlcken out on motion. Ueldi that, if a plea is of a charac- 
ter entirely inappropriate to the cause of action alleged or constltutes an 
en tire departure therefrom, It may be strlcken out on motion, but, if It 
Is approprlate to the cause of action alleged and is not a departure, but 
fails to State a substantial défense to the déclaration, the remedy is by 
demurrer. 

[Ed. Note.— For other" cases, see Pleading, Cent. Dig. §§ 444-^46, 449- 
452, 1092-1095, 1102-1110; Dec. Dlg. §§ 194, 354, 355.*] 

2. Pleading (|| 194, 355*) — ^Pjleas — Applicability to Cause of Action — In- 

BUFFiciENCT — Remedy. 

Where plalntiff sued for alleged consplracy to defraud, pleas of the 
pendency of a former suit in a State court for the same cause of action, 
and that plaintifC had elected to malntaln a separate suit for the same 
cause in a state court which was then pendlng, were not irrelevant or 
Inappropriate to the cause of action alleged, and therefore any defleiency 
therein must be attacked by demurrer, and not by motion to strike. 

[Ed. Note. — For other cases, see Pleading, Cent. Die. SS 444-446, 449- 
452, U02-1110; Dec. Dig. §§ 194, 355.*] 

At Law. Action by the American Confectionery Company 
agai^ist the North British & Mercantile Insurance Company and 
others. On motion to strike défendants' second and third pleas. 
Overruled. 

The plalntiff sues, in efCeet, to recover damages alleged to hâve accrued to 
it by the acts of the défendants in earrying out an alleged conspiracy to 

*Far other caseï lee same topic & S nvmbsb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexa 



196 .109 FEDERAL KEEORTEB 

defraud It out of moneys due from the défendants under various flre Insur- 
ance polleles. The défendants, la thelr second plea, plead the pendency of a 
former suit pending In the Suprême Court of the State of Tennessee for the 
same cause of action ; and, in their third plea, plead that the plaintilï baviug 
elected to malntain a separate suit for the same cause of action in the State 
court, which is still pending, eannot malntain this suit. The plaintilï moved 
to strike thèse two pleas, on the ground that as a matter of law each of thèse 
pleas is InsulBcient, and if true, does not constitute any défense to the case 
made by the plalntiff's déclaration. 

H. S. Stokes, Pitts & McConnico, and E. J. Smith, ail of Nash- 
ville, Tenn., for plaintiff. 

Stokes & Stokes, of Nashville, and Trezevant, Bartels & Treze- 
vant, of Memphis, for défendant 

SANFORD, District Judge. The ground of the plaintiff's motion 
to strike is that as a matter of law the second and third pleas of the 
défendants are insufficient, and if true do not constitute any défense 
to the plaintiff's déclaration. 

Sections 2884 and 2885 of the Code of 1858 of Tennessee (Shan- 
non's §§ 4605, 4606) provide that in civil actions if any pleading, 
by a fair and natural construction, is defective in showing a sub- 
stantial cause of action or défense, this shall be ground of demur- 
rer. It is well settled that under thèse code provisions the objec- 
tion that a pleading does not state a substantial cause of action or 
défense eannot be made by motion to strike, but must be made by 
demurrer. Mynatt v. Mynatt, 6 Heisk. (Tenn.) 311, 314; Fry v. 
Tippett, 16 Lea (Tenn.) 516, 518. 

lit is true that section 2882 of the Code of Tennessee (Shannon's 
§ 4603) provides that any "irrelevant" pleading may be stricken 
out on motion. And in Sanders v. Young, 1 Head (Tenn.) 219, 
73 Am. Dec. 175, it was implied, at least, without citing this code 
provision, that a pleading which was entirely inappropriate to the 
true gravamen of the action as alleged in the déclaration might be 
stricken out as immaterial. Thus, for example, it would seem that 
if a plea of not guilty were filed in an action on a contract, such 
plea, being entirely inappropriate to the cause of action alleged, 
might properly be stricken out. So, in Iron Co. v. Gaskell, 2 Lea 
(Tenn.) 742, 747, it was held, without citing either the code or 
Mynatt v. Mynatt, supra, that where the défendants were sued in 
their individual capacities alone, pleas filed in déniai of their lia- 
bility as executors were a departure from the déclaration and prop- 
erly stricken out for immateriality. 

[1] Construing the provisions of the Code of Tennessee above 
cited in the light of the foregoing décisions, I conclude that the 
ruie of pleading in Tennessee, which is to be followed in this court 
in civil actions at law, under the provisions of the conformity'stat- 
ute, (Rev. St. [U. S.] § 914 [U. S. Conip. St. 1901, p. 684) is this: 
that although a plea of a character entirely inappropriate to the 
cause of action alleged or constituting an entire departure there- 
from, may be stricken out for immateriality, that is, irrelevancy, 
under Code section 2882, yet, if a plea be of a character not in- 
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appropriate to the cause of action alleged and not a departure 
therefrom, but merely fails to show a snbstantial cause of défense 
to the déclaration, the proper renied}' is by demurrer for insuffi- 
ciency, under Code sections 2884 and 2885, and a motion to strike 
for such insufficiency will not lie. 

[2] Applying this prinçiple to the présent case, as the défend- 
ants' pleas are not of a character inappropriate to the cause of ac- 
tion alleged and are not a departure therefrom, it follows that they 
cannot be stricken out upon motion for insufficiency; but if they 
fail to show a substantial cause of défense the plaintifif's proper 
remedy is by demurrer. 

An order will accordingly be entered overruling the motion to 
strike. 



In re COXEY ISJ.AXD LUMISKU CO. 
(District Court, 1*:. J). Kew Yoriv. Aiigust 29, 1912.) 

BaNKEUPTCY (§ 4H2'--'} — ADMINISiliATlON OF ESIATE — ArTORKEY.y FOB PETITION- 
lAG CErîDlTOnS — Al.LOWANCE. 

Bailla'. Act July 1. 1S9S, c. 541, § Olb, 30 Stjit, 503 (U. S. Comp. St. 
1901, p. .'Î447), iirovidin.sr that oiie allowauce sliall be made to ttie attor- 
Jieys for potitioniiifî creditors l'or prolessioiial ^5el•v^ces actually rendered, 
irrespective of tiie iiumber of attoriieys einployod, uiesiiis tliat oue allovv- 
ance, based on actual value, niay le iiiade for ail .services rendered under 
tlie statute to tlie parties whose riirhts are enihoùied and dépend on tlie 
application of tbe petitiouing creditors, so that, if more thau one attorney 
or set of attonieys render siicb services, tbere must be a division of tbe 
fee, ratlier Iban a duplication or multiplication tliereof. 

[Ed. Note. — For otlier cases, see liankruptcy, C^ut. Dig. §§ 874-STO, 897; 
Dec. Dig. § 4S2.''] 

In the matter of bankruptcy proceedings against the Coney Island 
Lumber Company. On application for an allowance to counsel for 
the petitioning and intervening creditors. 

Williams, Folsom & Strouse, for petitioning creditors. 
Conway, Williams & Kelly, for intervening creditors. 

CHATFIELD, District Judge. The petitioning creditors hâve 
applied for an allowance. Creditors, subsequently intervening, hâve 
objected to the giving of the entire allowance for services rendered 
on behalf of "the petitioning creditors" to the attorneys whp filed 
the pétition. The attorneys for thèse intervening creditors there- 
upon applied for an allowance to themselves, and questioned the 
amount first allowed by the spécial commissioner as unnecessarily 
large. 

A number of questions hâve arisen, and the matter has been re- 
f erred back to the spécial commissioner twice, in order that he might 
hear the various parties interested and report upon the matters as 
a whole, with the resuit that his first allowance to the attorneys for 
the petitioning creditors of $350 was reduced to $275, after due con- 
sidération, but without hearing the parties, and then further re- 

^For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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duced to $175, upon considération of the size of the estate. The 
allowance to the intervening creditors was first fixed at $150, and 
siibsequently, and in contemplation of the size of the estate, reduced 
to $100. The attorneys for the petitioning creditors hâve filed ex- 
ceptions to this report. They contend that no benefit accrued by 
reason of the services of the intervening creditors, that the spécial 
commissioner did not make his report conform to the exact order 
of référence, that he has made his allowance difïerent in amount 
than his statement in open court, that no notice was ever given of 
the hearing upon the application by intervening creditors and no 
hearing actually held, and, finally, that the court has no jurisdiction 
to grant an allowance to the intervening creditors in any event. 

It is apparent that the spécial commissioner has finally accom- 
plished, by the means of several hearings and reports, what the court 
intended in the first place, namely, that the various parties interested 
should be heard, and that their claims should be considered in the 
light of each other and of the size of the estate. His last report 
can be used for the guidance of the court, and no irregularity, which 
is now of conséquence, has resulted from his method of procédure. 

The statute provides that one allowance shall be made to the at- 
torneys for petitioning creditors (section 64b) for "the professional 
services actually rendered, irrespective of the number of attorneys 
employed." This court has frequently ruled (and it has been so 
construed generally) this provision to mean that but one allowance, 
based upon actual value, can be made for ail services rendered, un- 
der the authority of the statute, to the parties whose rights are em- 
bodied in and dépend upon the application of the petitioning cred- 
itors. If more than one attorney or set of attorneys render thèse 
services, there shall be a division of the fee, rather than duplication 
or multiplication. Hence, if one set of attorneys act for the peti- 
tioning creditors and are succeeded by others, or if the court sees 
fît or deems it necessary to allow some of the services on behalf of 
the petitioning creditors to be rendered by other attorneys, this will 
resuit in a division of the allowance, and not increase its amount. 
The provisions of the law must be complied with and the estate pro- 
tected, and the statute is clearly broad enough to justify the court 
in protecting the estate, and in not allowing maladministration, 
through willful neglect, or through unintentional failure on the part 
of one set of attorneys to do what is necessary. 

The services "to petitioning creditors" are prior in time to the 
élection of a trustée. They are for the benefit of the estate, in the 
same way in which the services of the trustée and his attorneys are 
for the benefit of the creditors generally; and no attorney should 
be allowed to receive compensation for work not donc by him, but 
by some one else in his place, under a too strict interprétation of 
the statute; nor should the amount of the allowance be increased 
to satisfy ail the parties at the expense of the estate. 

The iirst report was brought to the court's attention at a time 
when a motion, participated in by the trustée, indicated that the 
work of the various sets of attorneys had produced little resuit and 
that there was but a small estate in bankruptcy. The fact that the 
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attorneys for the intervening creditors had appeared before the court, 
in connection with the examination of witnesses, caused the court 
to investigate as to how many sets of attorneys had participated, 
and a review of the pétitions for allowance would indicate that the 
services rendered by none of the attorneys were difficult or great 
in amount. 

The allowances by the spécial commissioner are much larger than 
this court has been in the custom of granting. A total of $200 for 
ail the services rendered to the petitioning creditors, irrespective 
of the number of attorneys employed in that work, would be ail 
that the court could allow. Of this allowance it would seem that 
$150 to the attorneys filing the pétition, and $50 to the attorneys 
appearing for the intervening creditors and conducting the examina- 
tions, would be proper in amount, and the allowance will be fixed 
at that sum, with disbursements as approved by the commissioner. 



In re R. F. DUKB & SON. 

(District Court, N. D. Georgia. July 10, 1912.) 

No. 3,109. 

Bankrxjptcy (§ 69*)— Adjudication — Individuai, Pbopebty or Paetneb Not 
Adjudicated. 

Where a partnership eommltted an act of bankruptcy, and the flrm 
and ail its members were Insolvent, the estâtes of ail the meinbers were 
drawn into the proceeding for administration, though one of the part- 
ners was not subject to adjudication, because principally engaged in 
farming. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 51-53 ; Dec. 
Dig. § 69.*] 

In the matter of bankruptcy proceedings of R. F. Duke & Son. 
A report of a spécial master advising an adjudication in bankrupt- 
cy was filed, and the bankrupts bring exceptions. Report affirmed. 

James J. Ragan, of Atlanta, Ga., and S. Holderness, of Carroll- 
ton, Ga., for petitioning creditors. 

James Beall and Buford F. Boykin, both of Carrollton, Ga., for 
bankrupt. 

NEWMAN, District Judge. This is an involuntary proceeding 
in bankruptcy. The alleged bankrupts first filed an answer and 
demanded a jury trial, according to section 19a of the bankruptcy 
law of 1898 (Act July 1, 1898, c. 540, 30 Stat. 551 [U. S. Comp. 
St. 1901, p. 3429]). Subsequently they and counsel for petitioning 
creditors agreed on an order submitting the issues raised by their 
answer to Edgar Watkins, Esq., as spécial master; counsel for 
both parties consenting in writing to the order of référence. The 
spécial master heard the case and has made his report, finding that 
the bankrupts committed the acts of bankruptcy as alleged in the 
involuntary pétition, and also that they were insolvent at the time 

•For other cases see same toplc & i NUMBaK in Dec, & Am. Diga. 1907 to date, & Rep'r Indexes 



200 199 FEDERAL HEPORTEU 

of the filing of tlie pétition. The spécial master closes his report 
as follows : 

"From tàe whole case I conclude and flnd that the acts of bankruptcy al- 
leged in the pétition were eonimitted, the flrst act being joined in hy the 
flrm and eaeh of the members thereof ; the f raudulent conveyance being the 
act of R. F. Dulce alone. I further tind that H. F. Dulie & Son, J. H. Dulie, 
and 11, F. Dulse are insolvent. I further find that the firm of R. F. Duke 
& Son and J. H. Duke should be adjudged bankrupts; but I flnd that R. F. 
Duke cannot, because he Is principally engaged in farming, be adjudicatcd 
an Involuntary bankrupt, and that as to him the pétition should be dis- 
mlssed." 

Just before this conclusion the spécial master, having found that 
R. F. Duke was principally engaged in farming and that he could 
not be adjudicated, in his individual capacit}'', as a bankrupt for 
that reason, proceeds as follows : 

"Tliis does not, liowever, prevent the flrm aiid J. H. Duke from being ad- 
judicated bankrupts. Francis v. McNeal, 186 Fed. 4SI, 485, 108 C. C. A. 459. 
Nor does it prevent the administration of the assets of the nonadjudicatod 
partner. Francis v. MeXeal, supra ; Dickas v. Bames, 140 Fed. 849, 72 C. 
C. A. 261, 5 L. R. A. (N. S.) 654; In re Bertenshaw, 157 Fed. 363-378, 85 
C. C. A. 61, 17 L. R. A. (N. S.) 886, 13 Ann. Cas. 986 ; lu re Lattlmer [D. C] 
174 Fed. 824." 

The spécial master served a draft of his report upon counsel on 
May 29, 1912, and gave notice that the report would be settled be- 
fore him on June 3d. No exceptions were filed by the petitioning 
creditors, and it seems that counsel for the bankrupt gave notice 
that, if he desired to file any exceptions, he would file them later. 
Exceptions were filed by counsel for the bankrupt in the clerk's 
office on June 28, 1912. 

The rule which bas been followed in this district, requiring the 
master to certify a draft of his report and give counsel an oppor- 
tunity to except before him, has been complied with, and counsel 
for petitioning creditors move to dismiss the exceptions filed in 
the clerk's office, because of failure to file the exceptions before 
the spécial master. 

Without determining this, I hâve examined the report and the 
évidence, and am thoroughly satisfied that the report of the spécial 
master is sustained by the évidence, and that it is correct so far 
as légal questions are involved. The only doubt I had was as to 
bringing into the bankruptcy court for administration the prop- 
erty of R. F. Duke, who is not adjudicated. Notwithstanding there 
is some différence of opinion in the courts on the subject, I con- 
sider the case of Francis v. McNeal, cited above, decided by the 
Circuit Court of Appeals for the Third Circuit (186 Fed. 481-485, 
108 C. C. A. 459), and reviewing ail the previous cases, as an au- 
thority which should be followed. The conclusion of the court in 
that case, quoting the second headnote, is : 

"Under Eankr. Act .Tuly 1, 1898, c. 541, § 5, 30 Stat. 547 (TT. S. Comp. St. 
1901, p. 3424), a partnership is a légal entity, which niay be adjudged a bank- 
rupt irrespeotive of an adjudication against auy of Its members ; but In an in- 
voluntary proceedhip. wliere the act of bankruptcy charged is one that ia- 
volves insolvency of the partnership, there eau be no adjudication against It, 
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unless it and ail its members are Insolvent, and In sueh a case, though the 
adjudication be against the partnership only, or agaiiist the partuership and 
soiiie, but not ail, of its menibei'.s, the estâtes of ail the merabers are drawn 
luto the proceeding for administration." 

The attorneys in this case, with the approval of the court, se- 
lected a spécial master satisfactory to both, and by their consent 
in writing the case was referred to him. The written order of the 
court in the record shows the consent in writing of counsel for 
both the petitioning creditors and the bankrupt. The effect of the 
report of a master so selected by the parties on the facts is well 
understood. Any error in the report must be clear and manifest, 
at least, and I do not fînd it so hère. 

The report is affirmed, and the clerk is directed to enter an ad- 
judication as to R. F. Duke & Son and J. H. Duke, but not as to 
R. F. Duke. 



UXITED STATES v. TKIPOD PAINT CO. 

(District Court, N. U. Georgla. August 21, 1012.) 

No. 2,2(55. 

ESTOPPEI, (§ 72*) — Peesons Equally Blameless — Wrongful Paysient— Li- 

ABIUÏY OF PaYOR. 

Where défendant paid over inoney in its hands belonging to the United 
States, without légal anthority, to a third person having no right to re- 
ceive the saine, défendant was liable therefor to the governnient, under 
the rule that, wh(>i'e one of two innocent persons niust snffer by the att 
of a third, lie wlio puts it in the povver of the third person to inflict the 
injury must bear tlie loss. 

[Ed. Note.— l'or other cases, see Estoppel, Cent. Dig. § ISS; Dec. Dig. 
i 72.*] 

Action by the United States against the Tripod Paint Company. 
On defendant's motion for a nevv trial. Denied. 

John W. Henley, Asst. U. S. Atty. 

Westmoreland Bros., of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. In this case a verdict was rendered 
in favor of the plaintiff for the sum of $209.11. After hearing the 
évidence and the argument of counsel, the matter was presented by 
the court in the instructions to the jury in two ways. 

In the instructions of the court to the jury, the fîrst question pre- 
sented was whetl:cr they believed, undcr the évidence, that the Tri- 
pod Paint Company, having paid over money in their hands belong- 
ing to the United States, without légal authority, to a third party 
having no right to receive the .':ame, aftervvards tried, as charged in 
the déclaration, to cover the same up by false vouchers, made with 
intent to deceive the quartermaster, and thereby receive payment of 
the same. Believing the affirmative of that, they were instructed that 
the défendant would be liable ; and, believing the négative, it (the 
Tripod Paint Company) would not be liable. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The jury was then instructed that, if they did not believe the de- 
fendant to be liable to the United States under the foregoing in- 
structions, they would hâve the right to apply to the case the law 
as embodied in section 4537 of the Code of Georgia of 1910, which 
provides that, when one of two innocent persons must suffer by the 
act of the third person, he who puts it in the power of the third per- 
son to inflict the injury must bear the loss. 

It was the opinion of counsel for both parties, on the trial, as I 
understood it, and it was the opinion of the court, that this latter 
was a proper principle of law to présent to the jury. Being so re- 
garded, the jury was instructed accordingly. 

It is perfectly clear to my mind that the jury found against the 
défendant on the latter view of the case; that is to say, that it (the 
Tripod Paint Company) placed it in the power of White and Lehn- 
ard to perpetrate the wrong which they did on the government. I 
do not believe that the jury found against the défendant upon the 
idea that it had done anything fraudulent or willfully wrong. They 
found a verdict against the défendant, in my opinion, because they 
did not believe it had exercised that degree of care in dealing with 
the matters in controversy, required under the law and under the 
instructions of the court, in connection with its dealings with 
White and Lehnard. I do not believe, after a full considération of 
the évidence, that it justified a fînding that the Tripod Paint Com- 
pany, or its officers or agents, were guilty of any moral or willful 
wrong, and from the papers put in évidence, and used on the trial, 
it seems that the army officers who examined into this transaction 
did not so regard it. Indeed, the Assistant United States Attorney, 
who represented the government in this case, stated several times 
that he did not charge and did not believe that to be true. 

The other question, as to who was responsible for the wrong done 
the government by White and Lehnard, was purely a question of 
fact for the jury, and with their finding upon that question I do not 
think the court has any right to interfère. 

The motion for a new trial must be overruled. 



In re HIRSHOWITZ. 

(District Court, M. D. Pennsylvania. September 14, 1012.) 

No. 1,543. 

BANKBUPTCY (§ 311*) — PBEFEKENCES — MORTGAGE. 

Claimant Trust Company loaned a bankrupt $1,500 on his own Indorse- 
ment, the note being renewed several tlmes, until it finally fell due No- 
vember 3, 1909 ; and flve days thereafter the bankrupt executed a bond 
and mortgage to the Trust Company for a like amount, which was re- 
corded on the foUowing day. An offlcer of the Trust Company testlfled 
that the considération for the mortgage was delivered and paid in money 
to the bankrupt November 20th, as indicated by a notation on a teller's 
slip from an addlng machine; but how or when the note was paid, if 
at ail, was not satisfactorlly explained. At the time the mortgage was 

•Por other cases seé aame topic & § nvmbek in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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made, It was quite generally known that the bankrupt was in flnancial 
straits. Held, that the giving of the mortgage constltuted a préférence, 
obtained by the Trust Company with at least constructive knowledge of 
the debtor's insolvency ; and that it was therefore not entitled to an 
allowance of the mortgage debt as a secured claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497-500 ; 
Dec. Dig. § 311.*] 

In BankruptC}^ In the matter of bankruptcy proceedings of 
Louis Hirshowitz. On certificate of review of the décision of the 
référée rejecting the claim of the Wyoming Valley Trust Company. 
Affirmed. 

Henry W. Dunning, of Wilkes-Barre, for claimant. 
Abram Salsburg, of Wilkes-Barre, for trustée. 

WITMER, District Judge. This matter is hère on review of the 
décision of the référée rejecting the claim on mortgage of the Wy- 
oming Valley Trust Company to share, on distribution of the fund 
arising from the sale of real estate, as a preferred claim. 

It appears that on January 2, 1909, the bankrupt obtained a loan 
from the Trust Company for $1,500 on his own indorsement. The 
note given as security was several times renewed, until finally it 
fell due November 3, 1909. Five days thereafter, on November 8th, 
the bankrupt executed a bond and mortgage to the Trust Company 
for a like amount, to wit, $1,500, which was duly recorded the fol- 
lowing day. It is contended that the mortgage was obtained as 
security or in payment of the loan, thereby intending to secure a 
préférence when it was known that the bankrupt was financially 
embarrassed and insolvent. It is indeed rarely possible to prove 
by positive testimony the intent of the parties to a transaction of 
this character. Such must usually be inferred from the attending 
circumstances. The trust ofïicer says that the considération for 
the mortgage was actually delivered and paid in money to the 
bankrupt on November 20th, 12 days after the date of the mort- 
gage, an inference which he draws from a notation on a teller's 
slip from an adding machine, the words being written in lead pen- 
cil opposite an item of $1,500, "Hirshowitz Mortgage." How and 
when the note was paid, if at ail, has not been satisfactorily ex- 
plained. 

That a matter of this character should be permitted by a large 
banking house to remain shrouded in mystery does not commend 
itself to this court. If the old note was paid by the bankrupt and 
a new loan efifected, for which the mortgage was given as security, 
it was at the command of the Trust Company to explain clearly, 
and in a satisfactory manner, from their records. The conclusion 
reached by the référée, that the mortgage was given in considéra- 
tion of the note, is amply justified by the évidence. The référée, 
furthermore, found that the bankrupt, at the date of the mortgage, 
was in financial distress, which was then quite generally known, 
and, bearing in mind that a mortgage was obtained as security for 

*For other caees see same topic &i nvmbeb ia Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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a loan theretofore secured by the bankrupt's own note, indicates a 
knowledge on the part of the Trust Company of the financial un- 
certainty of the subséquent bankrupt. The transaction itself, as 
gathered from the testimony, leads to the irrésistible conclusion 
that the Trust Company were endeavoring to secure a préférence 
at a time when their debtor was regarded insolvent. 

The conclusions reached by the référée, and the order made, is 
afnrmed. 



DES JÎOIXES GAS CO. v. CITY OF DES MOIXES et al. 

(District Court, S. D. lowa, C. D. August 21, 1912.) 

Ko. 71— M. 

1. EQUITY (I 40!)*) — REFERENCE — FiNDINGS AND CONCLUSIONS OF MASTETÎ. 

Where au eqiilty cause is ret'erred generally to a mnster, bis fludiugs 
and conclusions tiave every reasonable presumption in their favor, and 
are not to be set aaide or modlJled, unless tliere clearly appears to hâve 
been error or mistalce on his part. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 904, 920-923; 
Dec. Dig. § 409.*] 

2. Gas (§ 14*) — MuNiciPAi, Régulation of Kates — Valuation of Plant. 

In estimatiiig the value of a gas plant, for the purpose of detemiinlng 
the reasonableness of rates established by a city ordinance, the cost of 
reproduction, while it may be taken into considération, does not in itself 
furnish a reliable measure of value, as, for instance, where in Computing 
such cost the experts hâve included inany thousauds of dollars for the 
expense of tearlng up and rei)lacing of pavement, a large part of vv'-hieh 
bas beeu put down since the pipes were laid, and when there is no prés- 
ent need of their renewal, it would be inéquitable to capitalize such sum 
and permit the eompany to earn dividends thereon. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

3. Gas (§ 14*) — MaNiciPAL Régulation of Rates — Valuation of Pkopertst. 

The good will of a gas coiupany, by reasou of the monopoly giveu by 
Its franchise, Is not an item to be included in estiuiating the value of its 
property, for the purpose of deterininiug the reasonableness of rates es- 
tablished by a city ordinance ; but the value of the plant as a "going 
concern" Is proper to be cousldered as an élément of the présent physlcal 
value of the plant. 

[Ifid. Note. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. § 
14.*] 

In Equity. Suit by the Des Moines Gas Company against the City 
of Des Moines and others. On exceptions to master's report. Re- 
port confirmed, and decree for défendants. 

Geo. H. Carr, W. L. Read, and N. T. Guernsey, for eomplainant. 

Robert Brennan, H. W. Byers, and E. C. Carlson, for défendants. 

SMITH McPHERSON, District Judge. A gas plant for lighting 
purposes "was established in Des Moines a number of years ago, and 
now and for several years bas been owned by eomplainant. At one 
time the rates were $1.30 per thousand, then $1.25, then $1.20, $1.15, 

>FoT other cases see same topic à % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexét 
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$1.10, and finally $1. The city council, by ordinance of December 
27, 1910, fixed the rate at 90 cents. Then this action was brought to 
enjoin the enforcement of the ordinance, for the reason, as is alleged, 
that a 90-cent rate will not be remunerative. 

The case was referred to Robert E. Sloan as spécial master, to take 
the évidence, reduce it to writing, and report the same to the court, 
together with his findings of fact and conclusions of law. It is most 
gratifying to the court to learn that counsel on both sides agrée that 
learning, patience, fairness, and ail those qualifications a master in 
chancery should possess are evidenced by nearly one year of work 
by Judge Sloan in this case. And the report of the master now pend- 
ing on exceptions fully warrants the correctness of the compliments 
of counsel as respects the work and report of the master. The court 
deems it appropriate to make of record the statement that the ad- 
ministration of justice has been furthered by the untiring industry 
of the master, whose record in this case is in keeping with his long- 
time service as an lowa judge. 

While counsel on both sides and the court unité on the foregoing, 
no one means to say that the report of the master is not subject to 
criticism and exceptions. Neither party is satisfied with ail of his 
findings. But the real test of judicial action is not in the fact that 
a litigant is not satisfied, nor in the fact that a tribunal in proceedmgs 
to review may otherwise conclude. 

I deem it appropriate to call attention to another phase of this lit- 
igation. The ordinance was adopted within a few minutes from its 
introluction. Quite likely it had been considered by the members in 
their individual capacities. But in open session it received but little 
considération, and without the présence of any one for the gas Com- 
pany. And every member voting to reduce the earnings had a direct 
Personal and moneyed interest in thus reducing the rates. If a judge 
were to so act, his acts would be absolutely void, because of the long- 
time maxim, "No man can be judge in his own cause." And this 
ought to apply to those who act in an administrative or législative 
capacity. This litigation has cost both the gas company and city 
extravagantly large sums, most of which cannot be taxed as costs, nor 
recovered back by the party successful in the end. Much of this 
kind of litigation, and practically ail of the expense, would be avoided 
if lowa, like so many of the other, including some neighboring, states, 
had an impartial and city nonresident commission or tribunal, with 
power to fix thèse rates at a public hearing, ail interested parties prés- 
ent, with the tribunal selecting its own engineers, auditors, and ac- 
countants. Too often we hâve selfish, partisan, prejudiced, and un- 
reliable experts engaged for weeks at a time, at $100 or more and 
expenses per day, exaggerating their importance, and making the suc- 
cessful party in fact a loser. With ail of our boasted advancement, 
lowa is a laggard in this matter, and will continue as such until thèse 
rate makings are taken from the power of city councils. Appeals to 
the courts will seldom be taken from the findings of such a tribunal. 

But at présent the city councils hâve the duty and power to fix 
rates; and when rates are thus fixed by them, there is a presumption, 
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; greater or less, according to the character and metHo'ds oï theîr work, 
that such rates are remunerative. And in any event the corporation 
whose rates are reduced has the burden to show that the rates thus 
fixed are not remunerative, failing in which the rates must be ob- 
served and enforced. And this was the matter referred to the mas- 
ter. He reports that a 90-cent rate is sufficiently high for a sufficient 
return to the gas company. The order appointing Judge Sioan re- 
quired him to take ail the testimony, including exhibits, return the 
same to the court, and make findings of fact with his conclusions of 
law. AU thèse he has donc. Both the city and the gas company hâve 
filed exceptions to the report. 

In many cases courts themselves hâve heard the rate cases under 
rule 67 of the General Equity Rules as amended (29 Sup. Ct. xxxiii). 
But in districts like this, with but a single judge, the time would ail 
be devoted to such cases, with other litigation at a standstill. And 
the Suprême Court has said that it is a seemly and orderly and com- 
mendable course to refer such cases to a master. Railroad v. Tomp- 
kins, 176 U. S. 167, 20 Sup. Ct. 336, 44 L. Ed. 417; Lincoln Gas Co. 
v. Lincoln, 223 U. S. 349, 32 Sup. Ct. 271, 56 L. Ed. 466. 

[ 1 ] And in case of such a référence the report of the master stands 
for something substantial, and something besides recommendations. 
His conclusions hâve every reasonable presumption in their favor, 
and are not to be set aside or modified, unless there clearly appears 
to hâve been error or mistake on his part. Camden v. Stuart, 144 
U. S. 104, 119, 12 Sup. Ct. 585, 36 L. Ed. 363, and cases therein cited. 
So that it is incumbent on such party to make it clearly appear that 
the report of the master is erroneous as respects the matters covered 
by exceptions. The city has filed several exceptions to the report, 
largely oh questions of fact. But they were not argued orally, nor 
by brief, and the alleged errors are not made clearly to appear. Every 
of said exceptions of the city is denied. 

There are some propositions now so firmly established by the courts 
as not to be longer within the limits of debate. The net earnings, 
according to the duration of the franchise, the earning power of 
money in that vicinity, and the hazards, moral and physical and other- 
wise, should vary from 4 to 8 per cent., besides that set aside for 
dépréciation and maintenance. But there is and can be no rigid or 
inflexible rule as to the per cent, to be thus earned. Stanislaus Coun- 
ty V. San Joaquin Company, 192 U. S. 201, 216, 24 Sup. Ct. 241, 48 
L. Ed. 406; Knox ville v. Knoxville Water Company, 212 U. S. 1, 
29 Sup. Ct. 148, 53 L. Ed. 371 ; Willcox v. Consolidated Gas Co., 212 
U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034; Rail- 
way Commission v. Cumberland Téléphone Company, 212 U. S. 414, 
29 Sup. Ct. 357, 53 L. Ed. 577; San Diego Sand Company v. Na- 
tional City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 1154; Lincoln 
Gas Co. V. City of Lincoln, 223 U. S. 349, 32 Sup. Ct. 271, 56 L. 
Ed. 466; Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655, 32 
Sup. Ct. 389, 56 L. Ed. 594. 

The "good will" and that which the corporation enjoys as being 
the only source from which gas can be obtained is not an élément of 
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value on which profits should be earned in estimating whether the 
rates are remunerative or confiscatory. Willcox v. Consolidated Gas 
Co., 212 U. S. 19, 52, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 
1034. AU concède that the présent value is the basis on which re- 
turns are to be estimated. And with the findings of the master on 
that matter there are but two matters which merit considération. 
And on thèse two questions the great weight of the argument by coun- 
sel has been made. 

[2] One of thèse is what is called the "reproduction theory" as 
determining the présent value. When the gas mains were laid, many 
of the streets were unpaved, but which are now paved streets (21 per 
cent.). To reproduce the system at this time it would be necessary 
to take up something like a yard in width and for the length of 21 
per cent, of the streets, place the mains the proper depth, fiU in with 
earth, and replace the paving. The extra cost on account of the 
paving would amount to $140,000. The master declined to allow this 
sum as forming part of the value of the plant. 

It is claimed the true value of any building, structure, or plant is 
that sum which it takes to reproduce it, less the dépréciation of the 
one to be replaced. But little assistance is obtained from the author- 
ities, although it is claimed the case of Willcox v. Consolidated Gas 
Company, supra, is in point. The opinion does not show this to be 
so. Something of a showing is made in favor of that contention, by 
going to the original record and the assignments of error. But it is 
not easily understood how the Suprême Court in that great case, so 
ably argued, with so much involved, meant to be so understood with- 
out expressly so declaring in the opinion. No one doubts but that 
the cost of reproduction may in many cases be considered, and in 
some cases is a solution of the controversy. 

What makes value, and what is the évidence thereof ? Metaphys- 
ical distinctions as to terms as used with référence to value by po- 
litical economists aid-but Httle. Exchange value, selling value, cost 
value, value for use as an utility, value as to incomes, and so on, 
are too oîten used loosely. But the question is as to its value to- 
day with référence to income. What it may hâve cost is pertinent. 
What it will sell for is to be considered. And if destroyed by any 
agency, such as rust, crystallization, or other forces, what must be 
paid to reproduce it is a subject of inquiry. AU of thèse may be 
considered. In my opinion, those who maintain that what it wUl 
cost to reproduce the plant, less dépréciation, is the true value, in 
many instances confound the real question with one of many évi- 
dences of the real value. Reproducing cost is an évidence of what 
the real value is after subtracting the dépréciation. But what is 
to be donc with the value of stocks and bonds on the reproductive 
theory ? And what becomes of the original cost on the reproduction 
theory? And what becomes of the question of the increase or fall- 
ing off in numbers of consumers? And the same as to increased or 
dim'inished expenses? 

The theory at first thought in ail cases is plausible and attractive, 
but in the end oftentimes utterly iUogical and unreliable, originally 
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adopted as a mère time-saver by mère theorists, and sought to be 
enforced as against substantial and unbending facts.. If the plant 
is to be reproduced, when is it to be donc? If, when reproduced, 
will the streets then be paved, and, if paved, paved with what? Must 
it ail be reproduced at once, or the same covered by a number of 
years? If but gradually reproduced, why should not such cost go 
into either the operating or maintenance accounts? No one can 
State when it must be reproduced, and a material question arises: 
What, then, as compared with the présent, will be the price of labor, 
material, and freight? But fànally and to my mind the conclusive 
reason against the soundness of the reproduction under paved streets 
is that to allow that theory to prevail, and to increase the capitaliza- 
tion now to the extent of $140,000, is to allow such gas rates as 
will pay a dividend on such sum from and after this date. But the 
sum of $140,000 is not put in the capital or value account until the 
plant is reproduced. As of course, streets paved or unpaved make 
no différence in the earning power of the gas plant, and but little, 
if anything, goes more directly and accurately to the question of 
value of any structure or plant than its rental, earnings, or as a 
dividend producer. 

There are niany instances in which the reproduction theory is 
the best of ail methods for getting at the présent value, and in other 
instances the most misleading. And it is deceptive, in my opinion, 
to now add the cost of taking up and replacing pipe under paved 
streets at an estimated cost of $140,000 extra, and does not war- 
rant an increased dividend of $8,400 or some greater sum. Such a 
dividend is a mère paper dividend, and is arrived at, not because 
of increased earnings, not because of increased capital or invest- 
ments, not because of increased operating or maintenance expenses, 
but solely by reason of a supposed necessity of at some time, in 
some manner, under a then some kind of street, on a mère guess 
of what labor and material would then cost. Many of the prin- 
ciples with relation to railway rates are applicable to gas rates. And 
perhaps the latest analysis of the reproduction theory is found in 
the récent case of Louisville R. R. v. Railway Commission (D. C.) 
196 Fed. 800, in an opinion of Judge Jones of the Alabama dis- 
trict. He shows the value of this theory, but likewise shows that it 
is not a hard and fast rule covering ail phases. Finally, pipes under 
a paved strèèt are of very long life, many times longer than if the 
streets were not paved. The theory applied to paved streets is but 
a theory, is illogical and against facts, and was properly denied by 
the master. 

[3] The master finds that the "going concern" value of the plant 
is $300,000; but the gas company, by its exceptions, contends that 
this sum is not in the total of items making $2,240,928, the value 
placed on the entire plant. A "good will" value and a "going con- 
cern" value are often confused and used interchangeably, and I am 
inclined to believe that in some instances the master's report is sub- 
ject to this criticism. But whether this is so or not is not of much 
importance, and it is more of a verbal criticism than a practical one. 
Under the authorities cited, as well as others easily found from 
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those cited, a "good will" value, by reason of being a monopoly, 
such as a gas company bas under an ordinance, is not to be reck- 
oned. The item of $300,000 for "going value" is quite important 
in this case. It is contended that if this $300,000 must be added, 
and the consumption of gas remains the same, and the percentage 
of dividends allowed by the master should stand, there will then be 
a shortage. The authorities already cited, and which in my opinion 
are in accord with good sensé, favor the allowance of a "going 
value." Every kind of business, with no exception, has a value 
known as "going value," and such "going value" is in no way con- 
nected with the monopoly or "good will" value. The gas company 
contends that this "going value" of $300,000 was erroneously omit- 
ted by the master in his totals, while the city contends that the sum 
of $300,000 has already been considered in making up the grand 
total of $2,240,928. I am of the opinion that the contention of the 
city is a correct one. This matter has received from me most 
earnest attention and considération, and I will briefly présent the 
reasons for my conclusion. 

The master fixes the physical value at $2,240,928. He means 
thereby, and to my mind clearly states that as, the value of the 
gas plant. There are but five items making this grand total. Coun- 
sel on both sides and I agrée that "going value" is a part of the 
présent value. The master so held. It would be strange that the 
master would hold that the "going value" of $300,000 entered into 
the actual value, and then by inadvertence omit it. And it would 
be the more strange after considering the items set forth in the 
report. By the report he lists the following : 

1. Woi-kina capital $ 140,000 00 

•2. Real estate 150,000 00 

.'■!. Ori.'iiniî'.ation expenses 6,923 00 

4. Meters in stock 6,603 00 

5. l'resont value of physical properiy, asitle from ubove itonis.. 1,937,402 00 

Evidently, because the master used the word physical, counsel 
seem to conclude that he did not include "going value." If he had 
omitted the word "physical" as an identification, then no one would 
doubt but that he dicî include "going value." But why would the 
master include five items, and omit one that he meant to include? 
But the criticism is too refined and technical to stand as against 
his entire report. After enumerating the four items, he adds, "Prés- 
ent value of physical property aside from above items, $1,937,402.- 
00." This is as though he had said, "Ail other items of value to 
be considered." How can it be said that he meant "junk value"? 
Or "bare-bones" value, as used in some of the cases? It is not fair 
to say that he meant junk value, or bare-bones value. He meant 
that was the value coupled with the preceding items of the gas plant 
— a plant making and selling gas. He meant that, and neither more 
nor less than that. 

If the question were now for décision, I would bave much doubt 
as to the item of working capital, $140,000. The master was lib- 
éral with the gas company by allowing that item. I fail to find sat- 
199 P.— 14 
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isfactory évidence in tliis tremendous record as to that item, al- 
though there is évidence bearing thereon. But every business man 
knows that the gas company daily makes deposits, and daily checks 
out for expenses, and at stated periods for interest on its bonds and 
for dividends. Whether it receives interest on its daily balances 
does not appear, nor does it appear whether it must pay interest 
on its overdrafts, if it has such. And if it has on hand $140,000 
as working capital, why such sum would not earn interest is not 
made to appear. I only mention this to show that the master has 
not borne down on the gas company. 

When the restraining order was issued herein, to be in force pend- 
ing litigation, it was done with full considération. An actual test 
is the highest degree of proof as to some phases, and some phases 
only, of Htigation hke this. But it was made to appear that a very 
large number of gas consumers paid cash without waiting for the 
présentation of bills. This was made easy to do by the meters hav- 
ing annexed thereto a mechanism so adjusted that by dropping any 
sum of métal money through a slot, the requisite amount of gas 
could be used on the basis of $1 per thousand. And the mechanism 
would correctly measure the gas on that basis. As of course, to 
allow the consumer to hâve 1,000 feet of gas at 90 cents, the wheels 
and appliances must be changed. To do this persons famiHar with 
such mechanism must be employed. And it was made to appear that 
it would take more than a month of time to do this, and at much ex- 
pansé. 

Every one of the exceptions of the gas company is overruled. 
The bill of complaint is dismissed, with préjudice, and the inter- 
locutory writ of injunction and restraining order vacated. But the 
vacation of such writs will not be effective for 60 days from the 
decrees this day entered, to the end that such mechanisms may be 
adjusted to the 90-cent rate. And to the further end that if said 
decree by actual test may prove that a 90-cent rate is not remunera- 
tive, the decree, will provide that, after three years of such actual 
test, this case may be reinstated, and the pleadings and évidence 
now on file, used as of full probative force supplemented by such 
additional pleadings and évidence as may be deemed by either party 
advisable. This will so materially reduce the expense as to make 
it almost nominal. In the event of an appeal, a supersedeas bond 
in the penalty of $5,000 will be approved. But such a bond will only 
supersede the payment of the costs. Any other supersedeas must 
be applied for to the appellate court. 

Such will be the decree. 
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CAIN V. SOUTHERN RX. CO. 

(Circuit Court, E. D. Tennessee, N. D. Marcli 10, 1911.)f 

No. 1,604. 

L Commerce (§ 58*) — Emploters' LiIabilitt Act — Constitutionalitt. 

Employers' Liabillty Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Oomp. 
St. Supp. 1911, p. 1322), belng expressly limited by its terms to common 
carriers while engaged in Interstate or foreign commerce and to injuries 
received by their employés wtiile "employed by sucli carriers in sucli 
commerce," is within tlie constitutlonal powers of Congress and valld. 

[Ed. Note. — For otlier cases, see Commerce, Cent Dig. §§ 77-S6; Dec. 
Dlg. § 58.»] 

2. Death (§ 10*) — Emplotebs' Liabilitt Act — Action ro» Death of Eu- 
PLOTÉ — Damages. 

Tlie rigbt of action for Injury to an employé glven by the fédéral Em- 
ployers' Liabillty Act AprU 22, 1908, c. 149, § 1, 35 Stat. 65 (U. S. Comp. 
St. Supp. 1911, p. 1322), prior to its amendment by Act April 5, 1910, c 
143, § 2, 36 Stat. 291 (U. S. Comp. St. Supp. 1911, p. 1325), did not sujr- 
Tive the death of such employé, and in an action for liis death recovery 
Is limited to the pecunlary injury or loss sustained by the beneficiaries, 
excluding ail considération of punitive éléments, loss of soclety, wounded 
feelings of the survivors, and suffering of the deceased, although the 
Talue of a father's services In attention to and care and sui)erintendence 
of his children and family, in the éducation of his chlldren, of which 
they are deprived by his death, may be considered as an élément ot 
pecuniary damages. 

[Ed. Note. — For other cases, see Death, Dec. Dig. J 10.*] 

8. Death (| 99*) — Employebs' Liabilitt Act — Action foe Death of Em- 
ployé — Damages. 

A verdict for damages returned in an action against a railroad Com- 
pany for the death of an employé, brought under Employers' Liabillty 
Act April 22, 1908, c 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 
1322), held excessive under the évidence. 

[Ed. Note.— For other cases, see Death, Cent Dig. §î 125-130; Dec 
Dig. i 99.*] 

At Law. Action by Laura Gain, administratrix, against the South- 
ern Railway Company. On motion for new trial. Overruled, on 
condition that plaintiff file remittitur. 

Pickle, Turner & Kennerly, of Knoxville, Tenn., for plaintiff. 
Jourolmon, Welcker & Smith, of Knoxville, Tenn., for défendant 

SANFORD, District Judge. [1] 1. The first ground of the mo- 
tion for new trial must be overruled. I am of the opinion that the 
Employers' Liability Act of April 22, 1908, c. 149, 35 Stat. 65 (U. S. 
Comp. St. Supp. 1911, p. 1322), upon which the first count of the déc- 
laration is based, is not subject to the broad construction placed upon 
it by the défendant, but on the contrary is limited by the express 
terms of section 1 to common carriers while engaged in interstate or 
foreign commerce, and to injuries received by their employés while 
"employed by such carriers in such commerce," and that being so lim- 
ited it is not subject to the constitutlonal objections which rendered 

*For otber eaie* m» mme toplc t i mniBiB In Dec. t Am. Digs. 1907 to date. Il Rep'r Indazw 
t IA*ii>oranduiu opinion, publisbed bjr requeat. 
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void the original Act of June 11, 1906 (34 Stat. 232, c. 3073 [U. S. 
Comp. St. Supp. 1911, p. 1316]), as held in The Emplovers' Liability 
Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297, but is, on the 
contrary, a constitutional and valid régulation of such commerce with- 
in the doctrine of those cases. The constitutionality of the Act of 
1908 has been upheld by the Fédéral Courts in well-considered opin- 
ions in Watson v. Railway Co. (C. C.) 169 Fed. 942, an.d Walsh v. 
Railroad Co. (C. C.) 173 Fed. 494, and by the Suprême Court of lowa 
in Bradbury v. Railway Co., 149 lowa, 51, 128 N. W. 1. I cannot re- 
gard as Sound the contrary view expressed by the Suprême Court of 
Connecticut in Hoxie v. Railway, 82 Conn. 352, 73 Atl. 754, 17 Ann. 
Cas. 324. 

[2] 2. I hâve carefully considered the second ground of the motion 
in référence to the amount of the verdict. 

It is clear that under the Act of 1908, which was in force at the 
time this accident occurred in 1909, in case of an injury resulting in 
the death of an employé, no provision was niade for the survival of 
the right of action of the iniured employé himself. Fulgham v. Rail- 
road Co. (C. C.) 167 Fed. 660 ; Walsh v. Railroad Co., supra. And 
see, bv analogv, Chesapeake & O; Ry. Co. v. Dixon, 179 U. S, 131, 
135, 21 Sup. Ct. 67, 45 L. Ed. 121 ; North. Pac. Ry. Co. v. Adams 
(C. C. A., 9) 116 Fed. 324, 54 C. C. A. 196. Such survival of the in- 
jured employé's right of action was expressly provided for by sec- 
tion 2 of the later amendatorv Act of April 5, 1910 (36 Stat. 291, c. 
143 [U. S. Comp. St. Supp. '1911, p. 1325]). This, however, cannot 
enlarge the measure of recovery in the présent case, which must 
be controlled entirely by the provisions of the Act of 1908. 

I also think it clear that under the Act of 1908, before the amend- 
ment of 1910, in an action brought for the statutory beneficiaries to 
recover damages for the death of an employé, the recovery is limited 
to the pecuniary injury or loss sustained by the beneficiaries from the 
death of the deceased, and that the measure of damages is compensa- 
tion for the loss of such pecuniary benefit as could hâve been rea- 
sonably expected to the beneficiaries, as of légal right or otherwise, 
from the continued life of the deceased, excluding ail considération 
of punitive éléments, loss of society, wounded feelings of the survivors 
and suflfering of the deceased. See, in part, Fulgham v. Railroad Co., 
supra; and by analogy, Baltimore & P. R. Co. v. Mackey, 157 U; S. 
72, 92, 15 Sup. Ct. 491, 39 L. Ed. 624; In re Humboldt Lbr. Mfrs. 
Ass'n (D. C.) 60 Fed. 428; The Dauntless (D. C.) 121 Fed. 420; 
Hirchkovitz v. Railroad Co. (C. C.) 138 Fed. 438; Swift & Co. v. 
Johnson (C. C. A., 8) 138 Fed. 867, 71 C. C. A. 619, 1 L. R. A. (N. 
S.) 1161; Chicago, P. & S. h. R. Co. v. Wooldridge, 174 111. 330, 
51 N. E. 701; 8 Am. & Eng. Enc. Law (2d Ed.) 914; 13 Cyc. 362. 

Thus, in Baltimore & P. R. Co. v. Mackey, supra, it was held that 
under a statute of the District of Columbia providing that one caus- 
ing the wrongful or négligent death of another should be liable to an 
action of damages for such death, to be assessed "with référence to 
the injury * * * resulting to the widow and next of kin of such 
deceased person," it was not error to charge the jury that in estimât- 
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ing the damages they might take into considération the âge of the de- 
ceased, his health, strength and capacity to earn money, as disclosed 
by the évidence, who his family were and of what they consisted, and 
from ail the facts and circumstances make up their minds how niuch 
the family probably lost by his death, that is, how much they had a 
reasonabie expectation of receiving if he had not been killed. 

However, it would seem under the weight of authority, that the 
value of a father's services in attention to and care and superintend- 
ence of his children and family and in the éducation of his children, 
of whiçh they are deprived by his dcath, is also to be considered as an 
élément of pecuniary damages. 8 Am. & Eng. Enc. Law (2d Ed.) 915, 
916, and cases cited. 

It is, however, expressly provided by section 3 of the Act of 190S, 
that if the deceased employé was guilty of contributory négligence, 
the damages otherwise recoverablc for the beneficiaries are to be 
diminished by the jury in proportion to the amovmt of négligence at- 
tributable to him. 

[3] After careful considération of the facts in this case in the light 
of the foregoing principles, without reciting the évidence in détail, I 
cannot avoid the conclusion that the jury in returning a verdict of 
$10,000 bave assessed the damages at a sum which, in the light of ail 
the proof fairly represents fuU compensation to the beneficiaries for 
the loss of such pecuniary benefit as they could hâve reasonably ex- 
pected from the continued life of the deceased — as distinguished from 
the damages which might hâve been recovered if his own right of ac- 
tion had survived — and without adéquate déduction for the contrib- 
utory négligence of the deceased himself, which, under the undisputed 
facts, was of such character as would, at common law, hâve entirely 
barred recovery, under the rule stated in Elliott v. Railroad, 150 U. 
S. 245, 248, 14 Sup. Ct. 85, 37 L. Ed. 1068, and that under ail the cir- 
cumstances of this case, just compensation to the beneficiaries, under 
the limited measure of recovery permitted by the Act of 1908, should 
not exceed the sum of $7,500; the verdict, in so far as it exceeds this 
sum, being, in my opinion, against the plain weight of the évidence 
and excessive. 

3. An order will accordingly be entered providing that if the plain- 
tiff shall, w^ithin ten days from the filing of this opinion, remit $2,500 
of the amount of the verdict, the defendant's motion for a new trial 
will be overruled and judgment entered for the remaining $7,500 as- 
sessed by the verdict, with interest from the date of the verdict; but 
if the plaintiff shall not make such remission within such time the 
verdict will be set aside and the motion for new trial granted on the 
ground that to such extent the verdict is excessive and against the 
clear weight of the évidence. North. Pac. R. Co. v. Herbert, 116 U. 
S. 642, 6 Sup. Ct. 590, 29 L. Ed. 755 ; Arkansas Cattle Co. v. Mann, 
130 U. S. 69, 73, 9 Sup. Ct. 458, 32 L. Ed. 854; Koenigsberger v. 
Min. Co., 158 U. S. 41, 52, 15 Sup. Ct. 751, 39 L. Ed. 889; Buston v. 
R. R. Co. (C. C.) 116 Fed. 235. 

The Clerk will at once notify counsel for both parties of the filing 
of this opinion. 
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In re THOMAS. 
(District Court, N. D. New York. August 5, 1912.) 

1. HUSBAND AND WlFE (§ 22*) — WlFE AS AGENT. 

A wife whose husband condueted a livery and sale stable, and who 
durlng Lis temporary absence at différent times acted for him, had no 
implled authority after he had absconded to sell hls property, unless 
in the usual course of business. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dlg. §§ 140, 
141 ; Dec. Dig. § 22.*] 

2. Pbincipal and Agent (§ 22*) — Evidence of Authority — Déclarations 

OF Agent. 
The authority of an agent cannot be proved by his own déclarations. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. § 40; 
Dec. Dig. § 22.*] 

3. BANKKUPToy (§ 145*) — Rights or Trustée — Conversion of Pkopebty. 

After a debtor absconded a nunaber of his creditors appolnted a com- 
mittee, who, in connection with his wife, who had no authority thereto, 
sold a large part of his property, pald certain lien claims, and retained 
the remainder of the proceeds for future disposition. It did not appear 
that the debtor ratlfied the sale, or knew of it until after hls adjudica- 
tion as a banbrupt. Held, that the action of the committee constltuted 
a conversion, and the bankrupt's trustée had the right to follow the 
property, or sue the committee for its value. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 205, 230- 
232, 234 ; Dec. Dig. § 145.*] 

4. Bankruptcy (| 145*) — Rights or Trustée — Conversion of Property. 

Such committee surrendered certain carriages to a carriage company 
from which the bankrnpt purchased them, and which elaimed the right 
to reclaim them, but such claim was not sustained by the évidence. 
Beld, that the committee were accountable for the value of the carriages, 
but that the trustée was entitled only to such proportion of the value 
as wouid pay its share of the expense of administration and dlvldends 
to such creditors as did not join In the appointment of the committee, 
the others belng bound by its action; also, that the committee was ac- 
countable to the same extent for a sum pald from the proceeds of the 
property to one claimlng a chattel mortgage thereon, which was invalld' 
as to creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 205, 230- 
232, 234; Dec. Dlg. § 145.*] 

5. Bankruptcy (§ 188*) — Liens — Chattel Mobtgage — Right of Trustée tO' 

AvoiD — Failube to Oomply with Becordinq Statute. 

Under Lien Law N. Y. (Consol. Laws 1909, c. 33) § 235, which provides 
that a chattel mortgage, although flled, shall be Invalld "as against cred^ 
Itors of the mortgagor" after the expiration of the flrst or any succeed- 
tng term of one year, unless within.30 days precedlng the expiration of 
any such term a statement is flled showlng, Inter aUa, the Interest of the 
mortgagee or his successor tn the property, as construed by the Court of 
Appeals of the state, the fallure to ûle a renewal statement complying 
with such requirement renders the mortgage invalld as against the gên- 
erai cïeditors of the mortgagor, and as against his trustée in bankruptcy, 
who for the purposes of the statute represents such creditors. ' 

[Ed. Note. — For other cases, eee Bankruptcy, Cent. Dlg. S§ 270, 28ft- 
295; Dec. Dig. § 188.*] 

*Ft>r otttelc Ëaséi see eamâ tosic & i nvhses in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Bakkbuptcy (§ 188*)— Validitt— Considération Paid bt Othee Than 

mobtgagee. 

The fact tliat a chattel mortgage made by a bankrupt, reeiting that It 
was given to secure a loan from tlie mortgagee, was, in fact, made to 
secure a présent loan from a bank to which it was asslgned on the day 
it was made and recorded, or that the assignment was not recorded for 
some time afterward, held not to invalidate the mortgage, in the ab- 
sence of any statute requiring the asslgunient to be filed, or any évidence 
that credltors of the mortgagor were mlsled to their préjudice. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
295; Dec. Dlg. § 188.*] 

7. Bankkuptcy (§ 188*) — Title or Trustée — Liens. 

A trustée in bankruptcy does not take the estate subject to liens which 
are invalld as against gênerai creditors, although they may be valid as 
to the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
295; Dec. Dig. § 188.*] 

8. Bankruptcy (§• 180*)— Voidable Teansfers — Mortgage Made to Hinder 

AND Delay Creditors. 

Under Bankr. Act July 1, 1898, c. 541, § G7e, 30 Stat. 564 (U. S. Comp. 
St. 1901, p. 3449), which makes void as against creditors transfers made 
by a bankrupt withiu four months prior to his bankruptcy "with the 
intent and purpose on his part to hinder, delay or defraud his creditors 
« * * except as to purchasers in good faith and for a présent falr con- 
sidération," a mortgage given by a bankrupt within four months, when 
he knew himself to be insolvent and was preparing to abscond wlthout 
paylng his debts, to secure money previously advanced hlm by the mort- 
gagee, a bank, was not given for a présent considération, and is void as 
against his trustée, although given pursuant to an oral agreement made 
before or at the time the money was advanced. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § 252; Dec. 
Dig. § 180.*] 

9. Bankruptcy (§ 166*) — Voidable Préférence — Reasonable Cause to Be- 

lieve Insolvency. 

Said mortgage also held voidable as a préférence under Bankr. Act 
Julv 1, 1898, c. 541, § eOb, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445) 
as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. 
St. Supp. 1911, p. 1506) the bank having had knowledge that nearly ail 
of the property of the mortgagor, including that mortgaged, was pre- 
viously heavily incumbered, and having refused him further crédit ex- 
cept on receiving both such mortgage and a chattel mortgage. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dlg. § 166.*] 

In the matter of John B. Thomas, bankrupt. Review of order 
and décision of référée directing and refusing to direct certain pay- 
ments. Order modified. 

Dunmore & Ferris, of Utica, N. Y., for Taber and others. 
Martin & Jones, of Utica, N. Y., for the trustée. 

RAY, District Judge. This review involves four distinct mat- 
ters which for brevity may be spoken of as the Ames-Dean claim, 
Marshall mortgage claim, Addy mortgage claim, and Citizens' 
Trust Company mortgage. The Marshall and Addy claims involve 
chattel mortgages, and the other is a real estate mortgage. 

♦For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'p Iadez.es 
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General Facts. 

Prior to the month of Mardi, 1910, the bankrupt, John B. Thom- 
as, a married man, had conducted the business of running a livery 
and sales stable in the city of Utica, N. Y. During his temporary 
absences his wife had acted for him, presumably with his author- 
ity, but there is no proof that she liad a gênerai power of attorney 
or authority to act for him. If agent at ail, her agency was spécial. 
It does not appear that Thomas ever objected to or repudiated any 
of her acts done in his absence. 

At some time in February, or early in March, 1910, said Thomas 
left the city of Utica, and for some considérable time his where- 
abouts were unknown to his creditors and the gênerai public. It 
does not appear that he has returned, and his évidence in the bank- 
ruptcy proceedings was taken at some place in Ohio. He left his 
wife and a considérable part of his property behind. Shortly be- 
fore leaving Utica, Thomas purchased a car load of horses in Can- 
ada, and gave his check for the purchase price drawn on a bank 
in Utica, but same was not paid when presented; there being no 
funds to his crédit. He took thèse horses with him to New York 
City, where he disposed of them, and then spent the money in 
ways which he has refused to disclose. 

After the departure of Thomas from Utica and on his failure to 
return or disclose his whereabouts, it being known that he was 
heavily in debt, and some time in the latter part of March, 1910, 
quite a large number of his creditors, representing probably about 
80 or 90 per cent, of same in amount, held a meeting and discussed 
the situation, and in writing appointed a committee, the purpose 
of which is shown thereby, in part at least. It reads as follows : 

"The subscribers, creditors of John B. Thomas, of Utica, New York, hereby 
desiguate and appoint William I. Taber, Charles D. Thomas, Arthur W. JIc- 
Laughlin, Patrick T. Fitzgerald, and Joseph T. White as a committee to rep- 
resent and act for us, and for us with the assistance of Katharine R. Tlionius, 
wife of said John B. Tliomas, to take sueh course with référence to convert- 
ing the assets of said John B. Thomas into cash, as in their judguient shall 
be for the best interests of ail the creditors and to divide and distribute the 
proceeds among ail the cre<litors of said Thomas ratably after pu y ment of 
liens, upon the amount of their respective claims. 

"Uated, Utica, N. Y., March 21st, 1910. 

"Creditors Amount of Claim." 

A large number of thèse appointments were signed, and I as- 
sume some were sent to and signed by various creditors who were 
not présent at the meeting, and some are signed by one, some by 
two, and others by several of the creditors. However, they were 
duly signed. Something like 10 or 15 per cent, of the creditors 
never signed or assented thereto. This committee consented to 
act, and did act. William I. Taber, one of the nurriber, acted as 
treasurer of such committee. Some one had prepared an inventory 
of the property belonging to Mr. Thomas. After the appointment 
of the committee, and I am taking thèse facts from the testimony 
of Mr. Taber, the members thereof, except Mr. White, went to the 
stables, conferred with creditors as to how the matter should be 
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handled, and considered the question of feeding and caring for the 
horses, and, in fact, purchased feed for them until sold. The com- 
mittee had talks and conférences with Mrs. Thomas, the wife of 
the bankrupt, and she exhibited the books. This committee later 
made an auction sale of the property, and sold most pf same. Dur- 
ing the sale Mrs. Thomas billed eut and receipted for the larger 
articles such as horses. Taber says : 

"The committee acted in the course of disposliig of property sclling' at 
private sale or auction sale as they could get best priées." 

Thomas acted as auctioneer. This auction sale commenced 
March 24th, and continued about a week and until enjoined by the 
court. At the beginning of the sale, Mr. McLaughlin resigned from 
the committee. Mrs. Thomas was présent, and assisted at the 
sale. The money received for the sale of certain of the property, 
something like $7,374.59, was deposited in bank by this committee 
subject to its order. There was other property sold by the com- 
mittee to which spécial attention will be called, and the committee 
made certain disbursements as expenses, which expansés are not 
in question hère. Something like $6,000 seems to hâve been turned 
over to the trustée in bankruptcy after his appointaient. April 25, 
1910, said John B. Thomas was duly adjudicated a bankrupt, and 
May 10, 1910, Abram G. Senior was duly appointed trustée of his 
estate, and he duly qualified May 12, 1910. 

Ames-Dean Claim. 

May 3, 1909, said John B. Thomas by written order directed the 
shipment to himself of certain property, including four carriages. 
The property was shipped and delivered, and the four carriages 
were in the possession of Thomas at the time of the appointment 
of such committee, and came into their possession. They were 
then worth the sum of $255. The Ames-Dean Carriage Company 
claimed to own same under and by virtue of the terms of such or- 
der, and the committee delivered same to said "The Ames-Dean 
Carriage Company." The said order for such property, including 
said carriages, omitting the description of such property, reads as 
follows ; 

"The Ames-D(>;ui Cnrriage Ce. .Tackson, Jlichigan: 

"Please .sliip the l'ollowiiic; fjcHid.s ou or aliout .won as rcadji of tlie value as 
herein specificd. and for whicli '.ve iiirree to give oui- notes, on your usual 
•■■ornis, ou ryceipt of invoice. Notes payahle as per tenus stated below. Thi.s 
i)rder is uot subject to counteruiaud. 

"Tenus 5% 30 days or 4 niontUs note. Will rpship balance of car. 

"Said vehicles to be made and furuislied accordlus to description in your 
illustrated catalogue, \^'hen not otherwise specitied lierein, warranted to be 
well made and of good material ; aiiy lireakage from defeet of materlal or 
workmanship to be replaced free ol' charge for one year wben not otherwise 
specified. 

"It is agreed that ail goods at any time on haud manufactured by you, and 
tlie proceeds of sales of goods received under this contract, or prior and slm- 
(lar eontracts, also future orders, whether in cash, notes, book accounts or 
ather proceeds, are to be held in trust by me for you and subject to j'our 
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order until I hâve paid in full ail my obligations due or to become.due to you, 
whether for goods sold under this contract or uuder prier and simllar con- 
tracts or future orders. 

"The title to and ownership of ail goods shipped under this contract, or 
prior and similar contracts, also future orders, shall remain vested in you 
until the priées thereof shall be paid and until I hâve paid in full for ail 
goods shipped me, in cash or until ail notes given under this contract, or 
under prior and similar contracts or future orders are paid and nothing in 
this contract shall be deenied as releasing me from my obligations to pay for 
said goods as per the notes hereby conteuiplated. 

"No agreements, verbal or otherwise, are binding on you unless embodled 
in this order which is given subject to your acceptance. 

"[Slgned] J. B. Thomas." 

This was never iiled as a chattel mortgage or conditional sale 
contract. It may be fairly inferred from the évidence that Thom- 
as purchasçd buggies, etc., not only for use in his hvery stable, but 
for sale. He says some were on hand not sold. The vehicles hère 
in question had not been sold, and there is no évidence they had 
been us.ed. Thomas testified he did not purchase them on consign- 
ment, had paid part of the debt in cash, and settled and paid the. 
balance by giving his note; also that he purchased the carriages 
outright, on crédit. The référée finds the committee liable to the 
trustée for the value of said carriages $255. The justice and cor- 
rectness of this ruling is challenged. 

Marshall Mortgage Claim. 

April 3, 1908, said John B. Thomas signed, acknowledged, and 
delivered to James Marshall a certain chattel mortgage covering 
certain horses and other personal property therein described. It 
recites that : 

"I, .lohn Thomas, of Utica, X. Y., being Indebted to James Marshall of 
Utica, X. y., for certain sums of uioney, which indebtedness is secured by a 
certain note or notes bearing date of April 1, 1908, payable to the said. James 
Marshall and signed by me, now," etc. 

This mortgage does not disclose the amount of the indebtedness. 
The note is not in évidence, nor is there any évidence or proof that 
there was a debt or note owing by Thomas to Marshall, when the 
money, the proceeds of certain of the property covered by the 
mortgage, was paid over to Marshall bj^ the committee. In regard 
to this Taber testified as follows : 

"Q. On page 6 of your record (Exhibit B) I note a statement of giving of 
check to Jtiirsball April 6, 1910, for $927. Please state what occuiTed for the 
paymeut of $927 to J. Marshall. A. The Marshall mortgage covered several 
horses, sleigh, wagons, carriages, and harnesses about the place. As horses 
were sold, the money was turned over to Marshall, and, instead of covering 
sepanite list of thèse items, they were credited on regular sales slips and 
check drawn to hlm for $217 which made up the amount, the horses having 
sold for $390, $155, $165 which made $710, check for $217 given for the bal- 
" ance ; the other articles having sold for more than that. 

"Q. In what method did Marshall receive the $710? A. As I remember, 
Mrs. Thomas handled that in the same way as the other horse sales. 

"Q. That is to say, that when those four horses, Honey, Dandy, Bony, and 
Manie, were sold and brought $710, Mrs. Thomas handed that $710 to J. Mar- 
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shall? A. They were billed out to Marshall In tbe regular way. I held that 
rnoney untll April 5tli. 

"Q. You received it, and April 5tli banded It to Marshall? A. Yes. 

"Q. So that besides $710 you also gave to Marshall $217, maklng total of 
$927? A. Yes. 

"Q. (Witness shown paper, a eertified copy of the J. Marshall mortgage.) 
That Is on what you pald the $927 to Marshall? A. Yes. (Paper offered in 
évidence and received as Exhibit E of to-day. Also offered in évidence a eer- 
tified copy of a purported renewal of said chattel mortgage to J. Marshall. 
Received as Exhlblt F of to-day.)" 

The chattel mortgage (Exhibit E) was duly filed in Oneida 
county clerk's office on the 3d day of April, 1908, at 4:55 p. m. On 
the llth day of March, 1909, at 1 :S5 p. m., "a statement of renewal 
of chattel mortgage" dated that day and signed by James Marshall 
was filed in said clerk's office. This renewal reads as foUows : 

"I, James Marshall, of the city of TJtica, state of Nevy York, the mortgagee 
named in a certain chattel mortgage, bearing date the 3 day of April, 1908, 

"Made and executed by John Thomas novi' reslding in the city of Utica, 
state of New York, to James Marshall, and flled in the office of the clerk of 
Oneldà county, state of New York, on the 3 day of April, 1908, at 4:55 o'clock 
p. m. for certain sums ot money which indebtedness Is secured by a certain 
note or notes bearing date of April 1, 1908, payable to the said James Mar- 
shall and signed by me upon certain property then being and sltuate in the 
city of Utica, state of New York, do hereby, pursuant to statute, certify and 
state that there remains unpaid of the amount secured by said mortgage, the 

sum of dollars and cents ($ ■ — ), and Interest thereon from 

the day of — , 19 , which sum is the amount of interest 

in the property described in said mortgage claimed by by virtue 

thereof. 

"Dated the 11 day of March, 1909. James Marshall, Mortgagee." 

Neither the amount to secure which the mortgage was given nor 
the amount then remaining due and unpaid or due or unpaid is 
stated in this renewal. It appears that Marshall was présent at 
the sale made by the committee and assented to the sale. Taber 
took the money and kept it until April 5th, when $710, the proceeds 
of three horses, and a check of Taber's for $217 drawn on the fund, 
was given to Marshall. It may be assumed this is the amount he 
claimed. The référée finds and holds that the said committee 
should pay this sum, in ail $927, to the trustée. This is challenged 
on this review. 

Addy Mortgage Claim. 

On the 14th day of February, 1910, said John B. Thomas signed, 
acknowledged, and delivered to one Frank P. Addy a chattel mort- 
gage on 21 horses, which mortgage was that day duly filed in the 
Oneida county clerk's office. It recited : 

"Know ye, that I, John B. Thomas, of Utica, N. Y., am indebted unto Frank 
P. Addy in the sum of 5,200 dollars ($5,200), being for money advanced for a 
car load of horses, now for securlng tho pay ment of said debt, • • • do 
sell, transfer and assign to the said Frank P. Addy ail," etc. 

Then foUows a description of the property, power of sale, etc. 
On the said 14th day of February, 1910, said Addy executed, ac- 
knowledged, and delivered to the Citizens' Trust Company of Uti- 
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ca, N. Y., an assignment of said chattel mortgage which was filed 
in Oneida county clerk's office March 24, 1910, at 2:25 p. m. 

William I. Taber, one of said committee, and hereinbefore refer- 
red to, was and is the président of said Citizens' Trust Company. 
Further facts will be stated in connection with the real estate mort- 
gage. 

Citizens' Trust Company Mortgage. 

March 1, 1910, said John B. Thomas and Katharine R., his wife, 
executed, acknowledged, and delivered to the said Citizens' Trust 
Company a mortgage on his real estate, bearing date February 19, 
1910, which recites a considération of $1 and "other good and val- 
uable considération," and which, also, after describing the real es- 
tate mortgaged, contains the following: 

"This grant Is intended as and for collatéral sccnrity for the payment of 
any and ail sums of money which the said parties of the first part or elther 
of them owes or which they or either of them may hecoine hereafter indehted 
to the said party of the second part, and as and for collatéral secnrity for the 
payment of any aud ail indehtedness of said parties of the flrst part or either 
of them to the said party of the second part uow existing or which may here- 
after arlse, and especially as and for collatéral secnrity for the payment of 
any and ail notes signed or endorsed by the said parties of the flrst part or 
either of them and owned or discounted by the said party of the second part, 
and for the purpose of securing and Indemnifying the said party of the sec- 
ond part of and from any and ail ïoss, costs, charges, damages or expenses 
by reason of any iudebtedness which now exists or which may hereafter 
exist in its favor against the parties of the flrst part or either of them." 

The real property covered by the said real estate mortgage came 
to the possession of the trustée, and was sold by him, subject to 
ail prior mortgages and liens, but free and clear of the lien of the 
above mortgage to said Citizens' Trust Company, for the sum of 
$250, which money he has subject to the lien of such mortgage, if 
any; the lien by stipulation being transferred to the fund. The 
référée finds that this sum should be paid to the said Trust Com- 
pany. This is challenged on this review. 

The property covered by said Addy chattel mortgage was sold 
by the said committee in the manner described for the sum of $2,- 
025, it is claimed. This money is in the hands of the said commit- 
tee held as a spécial deposit because of the claim of the Utica Trust 
Company thereto. The référée finds that this sum should be paid 
over by the committee to Abram G. Senior, the trustée, but also 
fiinds that the trustée should at once pay same over to the Citizens' 
Trust Company of Utica, N. Y., on such mortgage. This is chal- 
lenged on this review. 

The référée makes no finding of fact whatever as to the real con- 
sidération for such Addy chattel mortgage and real estate mort- 
gage, and when paid, except as recited in such instruments, leav- 
ing it to be inferred that both the Addy chattel mortgage and the 
real estate mortgage were for a présent valuable considération. 

Considération. 

The évidence shows that Thomas was never indebted to Addy; 
that Addy did net advance any money, but that the Citizens' Trust 
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Company did on an agreement that the advances sliould be se- 
cured by a real estate mortgage and a chattel mortgage or mort- 
gages. 

Said William I. Taber, the président of the said Citizens' Trust 
Company, testifies on this subject of thèse mortgages and the con- 
sidération therefor that on or about the 14th day of February 
(1910) he had a talk with J. B. Thomas relative to receiving the 
mortgages. He says: 

"Think it wns day before chattel mortgnge that J. B. Thomas came with a 
note for $5,000, statiiis that he had an order from some New York parties to 
furnish theui horses, aiid, in aiiswer to questions that I raised to advance 
the money hecause of tho fact th.it he hnd promlsed to se!l his stables, he 
said this was an order of horses for buylug and selling and making on the 
market, and, after a good deal of talklng, we decided to funiish that nioney, 
but would require secnrity, socurity uot only in form of chattel mortgage, 
but real estate mortgage, and It was agreed that real estato mortgage should 
cover ail his property subject to prior llen.s, and chattel mortgage should 
cover articles nientloiied therein. Q. Did you thereupon take list of cnattels 
and prépare papers? A. Xes. Q. Is Exhibit C and real mortgage those pa- 
pers? A. Yes." 

(Exhibit C is the chattel mortgage and Exhibit G is the real 
estate mortgage.) He then states that Mrs. Thomas signed the 
real estate mortgage. Mr. Taber's évidence then continues : 

"Q. Did you as matter of fact before the day of the exécution of those two 
mortgages advance any money to Thomas, and, if so, how mucli? A. It cov- 
ered for cheeks and drafts prior to tliis. 

"Q. Before they were exeented? A. Yes. 

"Q. How much money did you take care of in that way? A. $.5,000. 

"Q. lïow much nioney did you advance hira from the lOth to 20th of Feb- 
ruar-y, prior to this talk? A. 1 can't recall exaetly, it was several thousand. 

"Q. Over .?.'î,000? A. Yes; over $4,000. 

"Q. Can you get it fthe amount.]'.' A. Yes. 

"Q. Eetweon .$4,000 and $5,000? A. Yes. 

"Q. That money was advanced before securing of thèse chattel mortgage 
and real estate mortgage after this conversation and prior to making of the 
papers? A. Yes. 

"Q. Thomas lett Utica soon after the exécution of the papers? A. Yes.*' 

Later returning to the same subject, the following questions 
were asked by counsel for the Citizens' Trust Company and Mr. 
Taber, and the following answers given, viz. : 

"Q. On or about the 14th of February yoù had a talk with J. B. Thomas, 
relative to real estate inortgage? A. Yes. 

"Q. Between that day and the 20th of February you advanced him certain 
moneys? A. About the lOth of February that we niade arrangements. 

"Q. You had instructed our oflico to prépare those papers? A. 1 borrowed 
the searches and asked theni to prépare the papers. 

"Q. Mr. Garloek took the matter in hand? A. Yes. 

"Q. Papers were signed on the 19ih? A. The chattel mortgage on the 14th 
and real estate mortgage ou the lOth." 

He then testified as follows as to the financial transactions be- 
tween the Citizens' Trust Company and Thomas between the lOth 
and 20th days of February. 1910: 

"Q. Between the lOth of February after this talk and the 20th of February 
wlU you State how much new money the Citizens' Trust Company advanced 
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to J. B. Thomas between thèse two days. (Objected to by Mr. Martin as 
Incompétent, Immaterial. Objection sustained.) 

"Q. Wlll you State how much the Citizens' Trust Company advanced to 
J. B. Thomas between the lOth aud 20th day of Febniary? A. Five thousand 
dollars glven in form of checks for varions amouuts which will total even 
$5,000. 

"Q. Pending the reeeipt of thèse papers did J. B. Thomas overdraw bis 
account? A. Yes. 

"Q. Give them. A. The 14th $159.65, $10, $99.50, $31.41, $500, $210, $7.50, 
$25.13. $50.75, $465, $2,460, $50, on the 16tb. 

"Q. Go ahead and state what was the total amount of his check you car- 
rled for him each day from the lOth to the 20th. A. B'ebruary lOth $370.35, 
llth $808.56, 16th $3,268.38, 17th $749.26, 18th $133.05 and $88.07, 19th $515. 

"Q. On the 16th you credited item of $5,000 to bis account? A. I did. 

"Q. That was the proceeds of the note which the chattel mortgage and real 
esta te mortgage was given to seeure? A. Yes. 

"Q. Subsequently ail of that $5,000 which was credited to his account was 
paid ont? A. Yes. 

"Q. At the time of the crédit of the $5,000 note on the 16th, what was the 
amount of checks you had paid for him which there was no crédit in the 
bank? A. Four thousand eight hundred nineteen dollars and forty-two cents. 

"Q. So after crédit of $5,000 note It made a balance to his crédit upon 
which he could check of $180.58? A. Yes." 

Cross-examined by Mr. Martin. 

"Q. On the tentb day of Feb. 1910, you had a conversation wlth J. B. 
Thomas about further accommodation? A. That is as I recall it. 

"Q. He had been a customer of the bank? A. Yes. 

"Q. He was there to see about further accommodation? A. Yes. 

"^Q. What did you tell him would be required as you recall it? A. I thlnk 
I hâve testifled as to that. We should require chattel mortgage and real 
estate mortgage as security. 

"Q. Real estate mortgage subject to prlor mortgages? A. Yes. 

"Q. Chattel mortgage on such property as not covered by other chattel 
mortgages? A. Yes. 

"Q. You knew some of his property was covered by chattel mortgage? A. 
Tes. 

"Q. That day by paylng checks the bank let him hâve $370? A. There 
were deposits along during those days, but we paid some checks that day 
amounting to $.370.75. 

"Q. Are you able to state how much the checks you paid that day exceeded 
the balance to his crédit? A. They did not exceed that day. The first day 
that the account was overdrawn was on the 14th. 

"Q. What were the total of the checks paid out for him on the 14th? A. 
Three thousand two hundred sixty-eight dollars and tbirty-elght cents and 
the llth was the flrst overdraft. 

"Q. Can you state how much was overdrawn on the llth? A. Sixty-two 
dollars and two cents. 

"Q. Then there were no more checks paid until the 14th? A. Yes. 

"Q. Can you state how much was overdrawn on the 14th? A. Two thou- 
sand nlne hundred forty-seven dollars and forty-flve cents. 

"Q. On February lôth the checks paid out were $2,887.58, and overdrew 
how much? A. Four thousand five hundred thirty-flve dollars and elght cents. 

"Q. On the 16th? A. Checks $749.26, overdraft left balance ot $224.76, 
17th check of $133.05 left balance of $91.71. 

"Q. On the 16th .T. B. Thomas account was credited on the ledger wlth 
the amount of the $5,000 note? A. Yes. 

"Q. That note bears date the day prevlous? A. Some days prevlous. 

"Q. Thèse checks that were paid and made up this overdraft were mis- 
cellaneous checks that he attempted to draw on his account? A. What do 
you mean? 

"Q. Checks to the order of différent people? A. Yes." 
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It îs évident from the testimony of Mr. Taber that on the lOth da)- 
of February, 1910, Thomas wanted more crédit with the Trust Com- 
pany ; that the Trust Company agreed to extend it on having security 
by way of real estate and chattel mortgage which Thomas agreed to 
give; that neither party waited for the préparation and exécution of 
the papers, but Thomas commenced drawing checks which overdrew 
his account and thèse were paid by the Trust Company. On the lOth 
Thomas drew on his account, but did not overdraw, $370.35. On the 
Uth he overdrew $62.02. On the 14th he overdrew $2,947.45. On 
the 14th the chattel mortgage was given to Addy, and the same day 
assigned to the Citizens' Trust Company. On the 16th the note of 
$5,000 was given by Thomas, and it was credited to his account. On 
that day, prior to this crédit, his account was overdrawn $4,819.42. 
It is évident that the giving of the chattel mortgage to Addy and his 
assignment thereof to the Citizens' Trust Company was a mode of 
securing the overdrafts which at that time seem to hâve amounted to 
$2,947.45, for Mr. Taber says : 

"Q. On the 16th you credited Item of $5,000 to his account? A. l did. 

"Q. That was the proceeds of the note which the chattel mortgage and 
real estate mortgage was given to secure? A. Yes. 

"Q. Subsequently ail of that $5,000 which was credited to his account was 
paid out? A. Yes." 

February 19, 1910, Thomas drew from the Trust Company $515, 
and on that day the real estate mortgage is dated, but it was not ex- 
ecuted or recorded until March 1, 1910, or some 10 days later. There- 
fore this mortgage was given March 1, 1910, to secure a past indebt- 
edness, but pursuant to an agreement to give it, and on the faith of 
which agreement the crédit was extended. 

From the évidence of Thomas we would conclude that notes were 
given from time to time up to the 16th, when the $5,000 note was 
made, and that on that day the old notes were surrendered and the 
large note given in their place as well as for an additional sum. This 
évidence was read into the record, and the Trust Company did not 
dispute it except in the way stated. 

[1] 1. There is no évidence before the court to justify a finding 
that Mrs. Thomas was the agent of John B, Thomas with any power 
to sell or dispose of his property in the mode it was sold and disposed 
of, or to authorize such disposition. If she had any apparent author- 
ity, it was simply to let horses and carriages, collect pay for the use, 
and sell goods in the usual course of business, and collect and pay 
accounts in the usual course of business. This was the full extent 
of her apparent authority so far as anything she had ever done or been 
permitted to do is concerned. And as said in 31 Cyc. 1218: 

"It wiU not be inferred from the fact that third persons thought the agen- 
cy existed, nor because the alleged agent assumed to act as such, nor because 
the conditions and clrcuœstances were such, as to make such an agency seem 
natural and probable, and to the advantage of the supposed principal. Final- 
ly, an implied agency must be based upon facts, and facts for which the 
principal is responsible, and upon a natural and reasonable and not a straln- 
ed construction of those facts. And if, in view of the facts, an implied 
agency is apparent, its extent is limited to acts of a like kind with those 
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from whlch It Is Implled, and Is to be restricted to the purpose for whicîi the 
facts show that It was granted." 

Theref ore the acquiescence of Mrs. Thomas and the assistance ren- 
dered by her in the sales made afïord no protection to this committee. 
"An estoppel cannot be invoked in favor of one who has relied upon 
the alleged agent's déclaration of his authority, and made no further 
inquiry." Buskirk v. Talcott, 96 N. Y. Supp. 714; Morris v. Joyce, 
63 N. J. Eq. 549, 53 Atl. 139; 31 Cyc. 1244; Quay v. Presidio, 82 
Cal. 1, 22 Pac. 925. Hence what she said to them is immateriai. 

[2] 2. Power or authority in Mrs. Thomas to consent to such sales 
or authorize them could not be proved by her déclaration or state- 
ments to the committee. It is settled that agency cannot be estab- 
lished by the proof of the déclarations of the alleged agent, even if 
made in connection with the doing of the acts in question. See author- 
ities cited. 

[3] 3. The title to ail this property, the horses, carriages, etc., was 
in John B. Thomas at the time the committee acted and sold and dis- 
posed of same, and remained in him down to the time of the adjudi- 
cation in bankruptcy. Even the filing of a pétition in bankruptcy does 
not divert the title of the bankrupt. Johnson et al. v. Collier, 222 U. 
S. 538, 32 Sup. Ct. 104, 56 L. Ed. 306, decided January 9, 1912. Title 
to the proceeds of the sales made vested in the said John B. Thomas 
and remained in him down to the time of the adjudication subject to 
his right, on being advised of the truth as to what had been donc, ail 
the facts, to repudiate the transactions, and sue the members of the 
committee. The acts of the committee constituted a conversion of his 
property. There is no évidence that Thomas ever ratified the transac- 
tions, or that he was informed thereof prior to the adjudication in 
bankruptcy. Therefore the trustée, when duly qualified, had the right 
to repudiate and follow the property, or sue the committee for the 
value waiving the tort. 

Ames-Dean Claim. 

[4] If, therefore, the three carriages passed over to the Ames- 
Dean Carriage Company by this committee actually belonged to John 
B. Thomas, vvere his property, the members of the committee who 
acted in the matter are liable for the value thereof to the trustée in 
bankruptcy. As a chattel mortgage the order referred to and recited 
was void as to the trustée because not filed. Skilton v. Coddington, 
185 N. Y. 80, n N. E. 790, 113 Am. St. Rep. 885. But was it void 
as between the Ames-Dean Company and Thomas, so that such Com- 
pany had no right to take possession? 

Assuming that Thomas himself is in error in testifying that he 
purchased ail the carriages outright and paid for same by giving his 
note which was accepted, and assuming that this order covered the 
transaction, but that a settlement was made as to ail of the property 
described therein, a large number of articles and carriages besides 
the three in question, there was only a balance of account, and, if 
that account was settled and the Carriage Company took a note for 
such balance (and ail this is not disputed), then the Ames-Dean Car- 
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riage Company only had a lien good as against Thomas at bést, but 
not as against his creditors, as the order in the nature of a chattel 
mortgage had not been filed as required by law. Skilton v. Codding- 
ton, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885. There is 
no proof that the note or debt was due. If the situation was such 
that the Carriage Company had the right to demand of and take from 
Thomas the possession of thèse carriages, it had the same right as 
against the committee, otherwise not. It is contended that this com- 
mittee did not take possession of this property, but I think the evi- 
idence of Mx. Taber, who was very fair and candid in his testimony, 
together with the authorization signed by the creditors, or about 9Q 
par cent, of them, shows that they did. I think this référée was right 
in finding that this committee should account for the value of thèse 
carriages. However, this does not mean that they must necessarily 
pay over the whole value thereof to the trustée, unless they elect so 
to do, and then receive back the part they are not in fact and equity 
liable for. This committee had authority from (it is stated, I hâve 
not sufficient facts in this record to base the statement on) about 90 
per cent, of the creditors in amount, and some 38 in number, to do 
what they did, and ail of such creditors are bound by their acts. It 
would be most unfair and unjust to hâve the value of thèse carriages 
paid to the trustée and distributed to ail the creditors. That' fund 
is, of course, subject to its share of the expansés of administration, 
including commissions and to be counted in figuring the distributive 
shares of creditors so as to ascertain the just shares therein of non- 
assenting creditors, but so much and so much only can be retained 
by the trustée, and such proportions and such only need be paid over 
to the trustée as will pay its part of the expansés, commissions, and 
distributive shares of nonassenting creditors. 

Marshall Mortgage Claim. 

[5] I do not see that this committee had any justification whatever 
for paying over this $927 to Marshall. As to creditors, his chattel 
mortgage was and is "invalid," for the reason that the statute of the 
State of New York as to refiling or filing a statement had not been 
complied with. True, the transaction took place shortly prior to the 
filing of the pétition in bankruptcy. However, the owner of this 
property, later adjudicated a bankrupt, and actually a bankrupt at 
the time, had left, whereabouts unknown, and thèse creditors, not ail, 
assumed to sell, through this committee, ail his property, and apply 
it to the payment of his debts. True, they were volunteers, but act- 
ing without authority, and they were vvrongdoers as to nonassenting 
creditors and Thomas himself. It is immaterial that Mrs. Thomas, 
the wife, joined in and assented and aided. And it is immaterial 
that Marshall himself took part in and assented to this mode of dis- 
posing of the property. If his chattel mortgage was invalid as to 
creditors, he had no right to the property, and as mortgâgee 
he could confer none. And it is immaterial that this transac- 
tion took place shortly before the filing of the pétition in bank- 
ruptcy, and that the creditors had no judgments or exécutions rcr 
199 F.— 15 
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turried unsatisfied. Their rights were the same as though they had 
obtained judgments, etc., but their remedy was to obtain judgment, 
exécution, etc. The bankruptcy proceedings interfered with this, 
interposed, and thereupon the trustée had the right in the interest of 
ail thèse nonassenting creditors to recover the property or its value. 
Skilton V. Coddington, 185 N. Y. 80, 71 N. E. 790, 113 Am. St. Rep. 
885. This case followed by the Suprême Court of the United States 
and now by the Circuit Court of Appeals in this circuit, and which 
overrules the dicta in Re N. Y. Economical Printing Co., 49 C. C. A. 
133, 110 Fed. 514, is in line with Stephens v. Perrinc, 143 N. Y. 476, 
39 N. E. 11, and Karst v. Gane, 136 N. Y. 316, 323, 32 N. E. 1073, 
and holds that a chattel mortgage not filed as required by statute is 
void as to gênerai creditors who became such prior to actual filing, 
and that the trustée in bankruptcy can, in behalf of ail creditors, avail 
himself of such nonfiling notwithstanding the fact that such creditors 
had not obtained judgments and exécution returned unsatisfied, such 
preliminaries being a matter of procédure merely, and not going to 
the right. Prior to bankruptcy, gênerai creditors with judgment and 
exécution can seize the mortgaged property f rom the mortgagee, even 
if the mortgagee has taken possession, but not from a bona fide pur- 
chaser from such mortgagee, but, after bankruptcy, the trustée may 
seize the property in the hands of the mortgagor or mortgagee, or 
recover its proceeds from such mortgagee who took possession before 
bankruptcy. See Stephens v. Perrinc, supra; Skilton v. Coddington, 
supra; Russell v. St. Mart., 180 N. Y. 355, 73 N. E. 31 ; Karst v. Gane, 
136 N. Y. 316, 323, 32 N. E. 1073. If, therefore, Marshall was noten- 
titled to the property mortgaged for the reason his renewal statement 
was insufficient, he was not entitled to the proceeds of such property, 
and, if he was not entitled to the property or its proceeds, this com- 
mittee which made the sale had no right or authority to pay such 
proceeds, or the proceeds of other property of Thomas to Marshall 
in satisfaction of his alleged lien. As against gênerai creditors, Mar- 
shall had no lien on the property. Thèse gentlemen composing this 
committee had no légal right to sell any of the property of Thomas 
and apply the proceeds to the payment of the debt due and owing 
to Marshall from Thomas, if any. Article 10 of the Lien Law of the 
State of New York, relating to chattel mortgages (3 Consolidated 
Laws of the State of New York, pp. 2170, 2173), in section 230, pro- 
vides that a chattel mortgage, if not accompanied by an immédiate 
delivery and continued change of possession of the mortgaged chattels, 
"is absolutely void as against the creditors of the mortgagor," unless 
the mortgage or a true copy is filed as prescribed in subséquent sec- 
tions, and by section 235 it is provided : 

"Mortgage Invalld after one year, unless statement filed. A chattel mort- 
gage, except as otherwlse pro\Ided in tbls article, shall be Invalid as against 
creditors of the mortgagor, and against subséquent purchasers or mortgagees 
In good faith, after tlie expiration of the flrst or any succeeding term of one 
year; reckonlng from the tlme of the flrst filing, unless, (1) within thlrty 
days next precedlng the expiration of each such terni, a statement containing 
a description of such mortgage, the names of the parties, the time when ànd 
place where; filed, the Interest of the mortgagee or any person who has suc- 
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coeded to hîa Interest In the property claimed by vlrtue thereof, or (2) a copy 
of such mortgage and Its Indorsements, together wlth a statement attached 
thereto or indorsed thereon, showing the interest of the mortgagee or of any 
person who bas sueceeded to hls interest In the mortgage, Is flled In the 
proper office," etc. 

There was no effort to comply with this provision of the statute 
so far as stating tiie interest of the mortgagee in the property was 
concerned, although there were blank spaces to be fiUed. As no 
sum was inserted as unpaid, we might assume nothing was unpaid 
but for the mère fact that the paper was filed as a "Statement Re- 
newal Chattel Mortgage" (Exhibit F), from which we would infer 
a purpose to renew, and we would also infer a want of purpose 
to renew a paid chattel mortgage. In any event, it is not a sub- 
stantial compliance with the statute, and hence the mortgage from 
April 3, 1909 (it having been filed April 3, 1908), was "invalid" 
as against ail creditors of John B. Thomas, and was invalid when 
the committee sold the property and turned over the proceeds to 
Marshall, and the trustée in bankruptcy can foUow the proceeds 
in the hands of Marshall, or hold the parties who took the pos- 
session of the property from Thomas and converted it into money, 
and paid the proceeds over to Marshall even with his assent and 
concurrence. As against creditors, now represented by this trus- 
tée, the mortgage was "invalid." It matters not that this commit- 
tee was acting in good faith. They acted without authority from 
Thomas and certain of his creditors, and as to them their acts were 
wrongful. It is, of course, true, as stated with référence to the 
proceeds of the carriages, that the assenting creditors cannot share 
in the recovery. If their committee, their agents, paid something 
they should not hâve paid or applied money derived from the sale 
to the payment of illégal claims, that is a matter between the com- 
mittee and such assenting creditors for whom they acted. 

It is contended by counsel for the committee that the word "in- 
valid" in the statute does not hâve the effect to make the mortgage 
absolutely void as to the trustée and thèse nonassenting creditors. 
But the word is used in its ordinary sensé and meaning, which is : 

"Not valld ; of no force, weight or cogency, weak. * * * In law, hav- 
ing no valldity or binding force ; wantlng efficacy ; null ; void, as an in- 
valid contract or agreement." Century Dletionary. 

There is nothing in the context of this statute to limit or modify 
the meaning of the word. The statement required as to the inter- 
est of the mortgagee in the property was and is an essential state- 
ment, and its omission made the statement of renewal ineffective 
to préserve the lien of the mortgage. Marsden v. Cornell, 62 N. 
Y. 215, 218, 219; Fish v. Humphrey, 1 Denio (N. Y.) 163; Ely v. 
Carnley, 19 N. Y. 496. This court is without power to repeal a 
plain statutory provision of the state of New York. Really we 
come to the proposition whether or not a number, but not ail, of 
the creditors of an absconding insolvent debtor can get together 
and appoint an agent to take possession of, sell, or dispose of the 
property of such debtor, and after paying liens thereon, if any, dis- 
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tribute the proceeds amongst the gênerai creditors, and whether or 
not such agent can escape liability and accountability to the trus- 
tée in bankruptcy when appointed in proceedings dnly instituted 
for his errors, mistakes, and for payments from the insolvent's es- 
tate on alleged but in fact invalid liens; whether or not in such 
a case the trustée is relegated to an action for the dissipation and 
misapplication of the absconding debtor's property, made in his 
absence and without his authority, against the party or parties re- 
ceiving the property or its proceeds? The question is an impor- 
tant one in the administration of the affairs of insolvent debtors. 
If this can be done, then a minority of the creditors of an insolvent 
absconding debtor can appoint a committee to act as court, mar- 
shal, référée, and trustée, and from its acts, however mistaken and 
contrary to law, there will be no appeal, and for wrongs done not 
willful there will be no remedy except for the trustée when duly 
appointed and authorized by a duly constituted court to follow the 
property and the récipients thereof into possibly far distant states 
(hère, in one case, Ohio), and there contest title in the state courts. 
The time may corne when such tribunals will act as a sort of ap- 
pellate court to right the alleged wrongs done by the courts, but 
they should not, at présent, be recognized as courts of first in- 
stance. I hâve no doubt that thèse creditors and this committee 
appointed by them acted in the utmost good faith and purposed 
to conserve the estate and save expense. However, they acted at 
their péril, and are answerable to the law. There is a duly or- 
ganized constitutional court known as the court in bankruptcy, 
authorized by an act of the Congress of the United States, and 
which has full and plenary power in such cases as this was, and 
there is a course of procédure, the best Congress was able to agrée 
upon, which ought to be followed. I am of the opinion that those 
who do not follow it are answerable to the courts and its duly con- 
stituted and chosen officers for any loss the estate of the insolvent 
sustains by reason of their unauthorized acts. It can be, and is, 
argued that, if Thomas had returned, he could not hâve recovered 
the proceeds of the property mortgaged to Marshall and paid over 
to him by this committee (as he was présent and in point of fact 
and in efïect took possession) from Marshall or the members of 
this committee, inasmuch as the mortgage was valid, whether prop- 
erly refiled or not, as between Thomas and Marshall, and that the 
rights of the trustée in bankruptcy are no greater than those of 
Thomas would hâve been had he returned. This Hne of reasoning 
ignores the fact that the trustée represents the creditors and their 
rights and interests, and that the unauthorized acts of this com- 
mittee placed this property and its proceeds out of the possession 
of the bankrupt, and where it was impossible for the trustée to 
take actual possession as he otherwise could hâve done. In 1 Love- 
land on Bankruptcy, 958, § 474, it is said. 

"It may be observed that a trustée is expressly authorized to avoid a mort- 
gage, as a préférence, which Is valid as between the bankrupt and the mort- 
gagee, or one given within the four mouths' period to hinder, delay, or de- 
fraud creditors, which could not be set aside by the bankrupt, or one which 
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for want of record or other reason is not valid as a Hen as a^alnst Ihe daims 
of creditors, altUough It Is valld as between tlJe mortgagor aiid uiortgagee. 
In thèse ca&es tlie trustée is vested witli tlie riglits of creditors in addition 
to tlie title of the baulirupt." 

It is, of course, unnecessary to say, but, to avoid confusion, may 
be proper to state, that many cases niay be found both in the dé- 
cisions of the Circuit Courts of Appeal and the Suprême Court of 
the United States where unfiled and not properly refiled chattel 
mortgages hâve been held vahd as against creditors and the trus- 
tée in bankruptcy. Whether valid or invalid as against creditors 
and the trustée dépends on the statute of the particuiar state where 
the transaction arose. In New York (Skilton v. Coddington, su- 
pra) they are invalid ; in Kentucky valid as to creditors, unless 
their claims are reduced to judgments prior to bankruptcy. Holt, 
Trustée in Bankruptcy, v. Crucible Steel Co. of America, decided 
by the Suprême Court of the United States April 1, 1912, 224 U. 
S. 262, 32 Sup. Ct. 414, 56 L. Ed. 7.56, and where the whole subject 
is considered and the cases are relerred to. See, also, York Mfg. 
Co. v. Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 U. Ed. 782. 
It follows that this comraittee niust account for and pay over so 
much of the value of this property — that is, .so much of the $927 — 
as may be required to pay to the nonassenting creditors their pro- 
portional share thercof, and also so much as may be required to 
pay its proportional part of the expenses of administration and 
commissions. The trustée cannot take advantage of the situation 
for the benefit of the assenting creditors. 

Addy Chattel Alortgage Claim. . 

[6] The parties handled this matter gingerly in giving the évi- 
dence regarding it. Who Addy was does not appear. There is no 
proof that he personally advanced any money or took or hcld any 
note, except as we rcfer to the recitation in the mortgage. On the 
other hand, Taber says this chattel mortgage was given to se- 
çure the advances made and to be made by the Trust Company 
and some of which were made on the 14th day of February. This 
mortgage was at once assigned to the Citizens' Trust Company, 
but the assignment was not recorded until March 24, 1910, some 
40 days subséquent to the giving and filing of the mortgage. If 
the testimony of Mr. Taber, the président of the Citizens' Trust 
Company, is true that Thomas agreed to give this mortgage to se- 
cure money to be furnished by the said Trust Company, and that 
the Trust Company did furnish it, and that this mortgage was giv- 
en to secure that money so furnished, then it was not given to 
secure any note given to Addy for money advanced by Addy to 
pay for a car load of horses, and the mortgage itself was mislead- 
ing and would operate to deceive and mislead creditors of Thomas 
who, by this circumlocution, would be kept in ignorance of the 
fact that Thomas had no crédit with the Trust Company and no 
account there of any amount except as created by a loan secured 
by this chattel mortgage on his livery stock of horses, and of which 
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fact the creditors were kept in ignorance. As to creditors, ît 
would leave them to suppose that, while Thomas owed Addy for 
money advanced to pay for a car load of horses, he had a large 
account with the Trust Company, and was doing a fair business 
to say the least. If the real transaction was that the Trust Com- 
pany furnished the money on an oral agreement that payment 
should be secured by a chatte! mortgage, and this mortgage was 
given in fulfillment of that agreement, and Addy was to take it 
for the benefit of the Trust Company and assign it to such Com- 
pany and did, and this was a légal and proper way to give a chat- 
tel mortgage to the Citizens' Trust Company to secure the pay- 
ment of such debt, then the Citizens' Trust Company was the real 
mortgagee, and the mortgage and the assignment of same, both 
together, constituted the mortgage to the Citizens' Trust Company. 
If the object or purpose of filing a chattel mortgage is to give 
notice and information to creditors and subséquent lienors that the 
mortgagor owes the real mortgagee a certain sum of money the 
payment of which is secured by a lien on the mortgagor's goods 
and chattels so that inquiry can be made of the mortgagee from 
time to time as to the actual amount of the indebtedness, then this 
transaction failed to comply with the spirit and true intent of the 
statute relating to the filing of chattel mortgages as a material part 
of the chattel mortgage contract was not filed until March 24, 1910, 
three days after the committee was appointed and had taken pos- 
session of the property. The statute requires a chattel mortgage 
and the whole of it to be filed, but there is no statute in New York 
requiring the filing of the assignment of a chattel mortgage. In- 
quiry could hâve been made of Addy and then of his assignée as 
to the amount due on the mortgage. On the trial no inquiry was 
made of Mr. Taber as to the connection of Addy with the trans- 
action, or the reason why the mortgage was given to him. He 
may hâve been an officer of the Trust Company. The true consid- 
ération was open to full inquiry, and it seems to me that this court 
should not assume or infer from this évidence that the connection 
of Addy with the transaction was anything but légal and proper. 
It may be that in some way the Trust Company loaned the money 
through him, and that he became responsible therefor as surety or 
indorser. The transaction, as shown by the proof, créâtes some 
suspicion, but does not establish fraud as matter of fact, and I 
know of no rule that makes such a transaction fraudulent or in- 
valid as a matter of law. I do not approve of such a mode of doing 
business, and possibly it ought to be discountenanced and made 
invalid by législative enactment, but that is not a matter for this 
court to décide. In Hincks v. Field, 60 Hun, 576, 14 N. Y. Supp. 
247, afïirmed 129 N. Y. 633, 29 N. E. 1030, it was held that a debt 
owing by one person may be secured by a mortgage given by an- 
other on his individual property, and that the creditors of such 
person giving the mortgage cannot complain ; that is, it is not nec- 
essary that the considération for a mortgage move from the mort- 
gagee to the mortgagor. In Chafey v. Mathews, 104 Mich. 103, 
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62 N. W. 141, 27 L. R. A. 558, a mortgage securing an indebted- 
ness due to the bank ran to the cashier of the bank in his individ- 
ual name only, but other creditors of the mortgagor knew the pur- 
pose of the mortgage, and were not prejudiced by the form of the 
transaction. In Russell v. Longmoor, 29 Neb. 209, 45 N. W. 624, 
the actual ownership of the money advanced as the considération 
for the giving of the mortgage was held to be immaterial. In Craft 
V. Barndow, 61 App. Div. 247, 70 N. Y. Supp. 364, the name "James 
B. Stead" was inserted as mortgagee in place of "Sylvester B. 
Sage." Stead made no claim. The court held that no reforma- 
tion of the instrument was necessary, and that the mortgage was 
good and valid as between the mortgagor and the person whose 
name should hâve been inserted as mortgagee; he having received 
and filed it. 

Thèse cases do not really cover the proposition hère. However, 
there is no évidence that other creditors of Thomas were misled or 
prejudiced. In the absence of some décision to the contrary, and 
I am not pointed to any, I will hold that as the Trust Company 
concededly advanced or paid the considération for this mortgage, 
some $2,947.45 of it, on the day the mortgage was actually exe- 
cuted and delivered to Addy and filed and assigned by Addy to 
the Citizens' Trust Company, that it was a valid instrument as be- 
tween Thomas and said Trust Company, and created a valid lien 
on the property described therein to that extent, viz., $2,947.45, as 
against Thomas and his creditors and the trustée in bankruptcy. 
There is no évidence that the property mortgaged was worth more 
than that sum, and hence the décision of the référée that the Citi- 
zens' Trust Company is entitled to such sum of $2,025 from the 
trustée when received by him was correct, and is afïirmed. Of 
course, the committee having it in possession or custody must pay 
same to trustée in bankruptcy as he is entitled thereto as against 
such committee. 

Citizens' Trust Company Mortgage. 

As we hâve seen, there was an agreement to give a real estate 
mortgage made on the lOth day of February, 1910, to secure the 
payment of money to be advanced by the Trust Company to Thom- 
as. Thomas was thereupon allowed to overdraw his account, and 
on the 16th his note for $5,000 was given and accepted, and the 
amount thereof credited to his account, and he proceeded to draw 
the balance of the money and ail of it prior to March 1, 1910. On 
the Ist day of March, 1910, Thomas and his wife executed and de- 
livered the mortgage. There was no new indebtedness or indebt- 
edness arising on that day, and no présent considération for the 
mortgage. This was within four months of the filing of the pétition 
in bankruptcy against Thomas and the adjudication which fol- 
lows. It was the giving of a security for the payment of a pre-ex- 
isting debt pursuant to an oral agreement to give it and on the 
faith of which agreement this money was advanced or loaned sev- 
eral days before the security was exacted or actually given. No 
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indebtedness arose at the time of or subséquent to the gîving of 
such mortgage, and nothing was parted with at that time. An 
agreement to give security foUowed at a subséquent time, date, b)' 
giving it pursuant to such agreement, is net the giving or exécu- 
tion of such security on the day or at the time the agreement is 
made. The actual giving of sucii security at such subséquent date 
does not relate back to the date or day of the agreement, even if 
the considération is paid at the date of such agreement or inter- 
mediate the agreement and the exécution and delivery of the mort- 
gage. 

[7, 8] "The rule that the trustée takes the estate of the bankrupt 
in the same plight as the bankrupt held it is not applicable to liens 
which, although valid as to the bankrupt, are invalid as to cred- 
itors." First National Bank of Baltimore v. Staake, 202 U. S. 141, 
149, 26 Sup. Ct. 580, 50 L. Ed. 967. In short, the trustée does not 
take the estate subject to liens which are invalid as to creditors. 
This court has already asserted this in Re Cramond (D. C.) 145 
Fed. 966, 971. Section 67d of the Bankruptcy Act provides as fol- 
lows: 

"Liens given or accepte^ in good falth and not in contemplation of or in 
fraud upon this act and for a présent considération, which hâve been record- 
ed accordlng to law, if record thereof was necessitry in order to impart no- 
tice, shall, to the extent of such présent considération ouly, not be affected 
l>y this act." 

Section 67e provides as follows: 

"That ail eonveyances, transfers, assignnients, or incumbrances of hls prop- 
erty, or any part thereof, made or given by a person adjndged a hankriipt 
under the provisions of this act siibseciuent to the passage of this act and 
within four nionths prior to the flling of the pétition, with the intent and 
purpose ,on his part to hinder, delay, or defraud hls creditors, or any of them, 
shall be null and void as against the creditors of such debtor, except as to 
purchasers in good faith and for a présent falr considération ; and ail prop- 
erty of the debtor conveyed, transfei-red, assigned, or encuuibered as afore- 
said shall, if he be adjudged a bankrupt. and the same is not exempt froni 
exécution and liability for debts by the law of his domicile, be and remaiu 
a part of tlie assets and estate of the bankrupt and shall pass to his sald 
trustée, whose duty It shall be to recover and reclaim the same by légal 
proceedings or otherwise for the benefit of the creditors." 

Section 1 of said act, "Définitions," provides (25) : 

"Transfer shall include the sale and every other and différent mode of 
disposing of or parting with property, or the possession of property, abso- 
lutely or couditionally, as a payment, pledge, mortgage, gift or security." 

This mortgage to the Citizens' Trust Company was a "transfer" 
made by the (now) bankrupt "within four months prior to 'iiling 
the pétition" and if made by Thomas with intent and purpose on 
the part of Thomas, "his part," to hinder, delay, or defraud his 
creditors, or any of them, was and is null and void. If given with 
such intent and purpose on the part of Thomas, it is immaterial 
what the intent and purpose of the Citizens' Trust Company was; 
for, unless it paid or gave a "présent fair considération," the mort- 
gage is void. Good faith alone on the part of the Trust Company 
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does not protect the Trust Company. The considération must hâve 
been à "présent" one. The words "to the extent of^such présent 
considération only" hâve been inserted in section 67d since_ this 
proceeding was instituted, and those words do not affect the rights 
of thèse parties. The subséquent part of section 67e makes trans- 
fers of property void if invalid by the laws of the state where the 
transaction took place, but this has nothing to do with the real 
question presented hère. If Thomas made this real estate mort- 
gage with intent and purpose to hinder, delay, or defraud his cred- 
itoVs, or any of them, it is null and void, unless the Trust Com- 
pany took it in good faith and for a "présent", fair considération. 

It cannot be doubted from the évidence that Thomas intended 
and purposed to hinder, delay, and defraud his other unsecured 
creditors. (1) He was hopelessly in debt and insolvent and knew 
it. (2) He had even then run in debt for a car load of horses 
which he took to New York and disposed of, and used the proceeds 
in ways which he refused to disclose on the ground it would in- 
criminate him to answer. He drew and delivered a check in pay- 
ment which was never paid as he had no funds. He had exhausted 
in other ways ail the money advanced and credited by the Citizens' 
Trust Company. On the 14th of February, he gave the chattel 
mortgage on his livery stock which with other valid mortgages 
was for a sum greater than its value, and he almost immediately 
used ail the proceeds not used up before. He had no crédit with 
the Trust Company where he did his business. His real estate 
was then incumbered to an amount within $250 of its full value. 
Taking ail the évidence and his own admissions, it is plain that 
he had determined to abscond and leave his creditors unpaid ex- 
cept as secured days before he gave this mortgage. The only ef- 
fect and the natural and known effect of giving thèse mortgages, 
and this real estate mortgage on the Ist day of March, 1910, was 
to hinder, delay, and defraud his other creditors. It could hâve 
no other efïect. Thomas, under the circumstances disclosed, is 
presumed to hâve intended the natural, inévitable, and known con- 
séquences of his own acts, which were to hinder, delay, and de- 
fraud his other, or unsecured creditors. He was insolvent, and 
very soon adjudicated a bankrupt. If this section of the Bank- 
ruptcy Act has any validity and is to be given effect in any case, 
it should be given effect in this, where ail the facts are undisputed 
and show conclusively that thcre was no "présent" considération 
for the mortgage, and that it was given by the mortgagor, within 
a short time adjudicated a bankrupt, when insolvent and with the 
intent and purpose on his part to hinder, delay, and defraud his 
other creditors, or some of them. 

To bring this case within section 67e above quoted, it is, of 
course, necessary that the évidence establish a fraudulent intent 
and purpose on the part of Thomas, something more than the mère 
giving of a préférence which will avoid the transfer if at the time 
of the transfer the person making it was insolvent, and the trans- 
fer would then operate as a préférence and the person receiving it 
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then had reasonable cause to believe that the enforcement of such 
transfer, mortgage, would eft'ect a préférence; that is, enable the 
Citizens' Trust Company to obtain a greater percentage of its debt 
than any other of the creditors of Thomas of the same class. Sec- 
tions 60a and 60b as amended. Coder v. Arts, 213 U. S. 223, 242, 
243, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. Hère the 
fraudulent intent on the part of Thomas is a question of fact, to be 
determined on the whole évidence. The mère fact that one cred- 
itor is preferred over another or others, or that the transfer might 
hâve the efïect to secure one créditer and deprive others of the 
means of obtaining payment is not sufficient. Coder v. Arts, su- 
pra; Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, 29 h. Ed. 
329; Huntley v. Kingman, 152 U. S. 527, 14 Sup. Ct. 688, 38 L. 
Ed. 540. There is no actual fraud in merely securing one creditor 
and not others if there be an honest purpose to pay ail, but hère 
we hâve décisive proof that Thomas was getting ail the money 
and property he could into his hands with the intent and purpose 
to abscond, use same for his own purposes, not pay his other cred- 
itors at any time. His acts involved actual wrong, a bad intent, 
and moral turpitude. It must be remembered, aiso, that since Cod- 
er V. Arts, supra, was decided, section 67d has been amended so 
that liens "given and accepted in good faith, and not in contem- 
plation of or in fraud upon this act, and for a présent considéra- 
tion, which hâve been recorded according to law if record thereof 
was necessary in order to impart notice," are not afïected by the 
Bankruptcy Act "to the extent of such présent considération only." 
The last quoted words were inserted by the amendments of June 
25, 1910, after the institution of this bankruptcy proceeding so the 
insertion of the words of the amendment does not afifect this case. 
[9] Is this real estate mortgage voidable by the trustée as a préf- 
érence? Clearly so, I think. So far as Thomas is concerned, he 
knew that he was hopelessly insolvent. The facts proved and with- 
in his knowledge show this. He had lost crédit and obtained it 
with the Trust Company only by mortgaging ail he had. The 
Trust Company is charged with notice that ail his real estate was 
covered by mortgages to nearly its full value, and it insisted on a 
mortgage on substantially ail his personal property not already 
covered by mortgage. He had ofïered his property and business 
for sale, and the président of the Trust Company knew this. Oth- 
er chattel mortgages were on iîle, and Thomas drew the main part 
of the $5,000 loaned after February 10, 1910, by overdrafts and 
before the chattel mortgage and note were actually given, and ail 
of it prior to March Ist. It is inconceivable that Mr. Taber did 
not hâve reasonable cause to believe March 1, 1910, and before, 
not only that Thomas was actually insolvent, but that he intended 
to give a préférence, and it is perfectly plain that the Trust Com- 
pany intended to get a lien in préférence to ail. other creditors of 
Thomas. It was put on inquiry, and under the circumstances of 
this case is charged with knowledge of ail it might hâve learned 
by inquiry. The statement of Mr. Taber shows he was put on 
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inquiry and declined to extend crédit without tlie security prom- 
ised. The transactions between February lOth, and March Ist, in- 
clusive, cannot be regarded as one continuing transaction, so as to 
make, in the eye of the_ law, the money put to the crédit of Thomas 
February 16th, the little that was put to his crédit, a présent con- 
sidération of March 1, 1910. If transactions are to be upheld 
on mère oral agreements to give mortgages, which are not given 
until a subséquent date, on the ground that they are for a présent 
considération, the door is wide open for the grossest frauds, and 
the words of the statute, "for a présent fair considération," are ju- 
dicially legislated out of same. In re Great Western Mfg. Co., 
152 Fed. 123, 127, 81 C. C. A. 341 ; In re Dismal Swamp Contract- 
ing Co. (D. C.) 135 Fed. 415, 417; In re Ronk (D. C.) 111 Fed. 
154; Pollock v. Jones, 124 Fed. 163, 61 C. C. A. 555; In re Sheri- 
dan (D. C.) 98 Fed. 406; Wilson v. Nelson, 183 U. S. 191, 22 Sup. 
Ct. 74, 46 L. Ed. 147. 

In Re Ronk, supra, Judge Baker said: 

"It cannot be suecessfully maintained that the verbal agreement created a 
valid lien as against the claims of the creditors ; and if it did not croate a 
valid lien, then, by the terms of the Bankruptey Act, it cannot be enforced 
as a lien eutitled to priority over other claims. It created no lien — nothing 
but a secret equity, possibly good as between mother and son, but certainly 
not valid and enforceable to the préjudice of the claims of creditors. The 
Bankruptey Act embraces payments for the purpose of giving préférences, 
as well as the giving of securities for such purposes ; and it would hardly 
be contended that a préférence by way of payment, otherwise invalid, would 
be valid because the debtor had agreed at the time it was contracted to pay 
the debt without défalcation on a specifled day. The doctrine contended for 
by the mortgagee would necessarily invite and Inevitably lead to the defeat 
of the Bankruptey Act. It would be easy, In every case where it was desired 
to thwart the opération of the law and to give a préférence to a relative or a 
friend, to make an agreement at the time the money was loaned or the crédit 
glven for a mortgage to be executed in the future. If the law can be thus 
evaded, it would be an open invitation to every person loaning money or giv- 
ing crédit to the bankrupt to enter Into such a verbal agreement vrith him. 
Such agreements, if held valid, would create secret liens upon the bankrupt's 
property, and would enable him In every case to effect the very objects which 
it was the purpose of the bankruptey act to prevent. Such agreements would 
Tindoubtedly be made, in every case where the debtor wlshed to secure rela- 
tives and friends, to the détriment of his other creditors. It would be a 
standing invitation to perjury, and would defeat the declared policy and pur- 
pose of the bankruptey act." 

This is quoted with approval in Re Dismal Swamp Contracting 
Co. (D. C.) 135 Fed. 417. The same proposition is held in Tilt v. 
Citizens' Trust Co. (D. C.) 191 Fed. 441, 449, and Judge Cross 
quotes with approval from In re Great Western Mfg. Co., 152 Fed. 
123, 127, 81 C. C. A. 341, 345. In this case of Tilt v. Citizens' Trust 
Co. the familiar rule to which I hâve referred is also declared: 

"A créditer of a bankrupt who took security withln four months prior to 
the bankruptey with notice of facts whieh would incite a man of ordlnary 
prudence to inquiry as to the solvency of the debtor is chargeable with notice 
of ail facts which a reasonably diligent inquiry would liave disclosed." 

General. 

That the acts of the committee in intermeddling with the prop- 
erty of Thomas after he had absconded, and when they knew he 
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wâs însolvent, constituted a wrong and injury to liis property, and 
that the right to recover therefor passed to the trustée on his qual- 
ification does not seem to demand the citation of authorities, but 
it may be well to do so. 

When a person who lias no right to meddle with the goods of 
another takes them and riemoves them from one place to another, 
he is guilty of a trespass ; but, if he exercises dominion or control 
over them for the benefit of himself or of some other person or 
persons, he is guilty of a conversion. Addison on Torts (4th Eng. 
Ed.) American notes, 393, 394. And ail such rights of action for 
injury to property or property rights pass to the trustée in bank- 
ruptcy. 1 Loveland on Bankruptcy (4th Ed.) § 403; In re Gay, 
182 Fed. 260, 25 Am. Bankr. Rep. 111; Hansen Co. v. Wyman, 
etc., 105 Minn. 491, 117 N. W. 926, 21 L. R. A. 727; Williams v. 
Heard, 140 U. S. 529, 11 Sup. Ct. 885, 35 L. Ed. 550. But a right 
of action for personal injuries does not. Sibley v. Nason, 196 
Mass. 125, 81 N. E. 887, 12 L. R. A. (N. S.) 1173, 124 Am. St. Rep. 
520, 12 Ann. Cas. 938. Says Loveland (volume 1, section 403) : 

"A right of action ex delicto for the recovery of damages ai-ising from the 
unlawful taking or détention of, or injury to, the hanlcrupt's property, is ex- 
pressly vested in the trustée. Whether the right of action to recoi'er dam- 
ages for a tort passes to the trustée in banlircptcy of the Injtired party dé- 
pends upon vvliether the tort is a property tort or a personal tort. If injury 
resulted to the property of the banlcrupt before bankruptcy, the right of ac- 
tion to recover damages passes to the trustée. ïhus, claims for an unlawful 
seizure of property by a foreign goverument, claims agaiiist the United States 
by a citizen, or a résident alicn, pass to the trustée. The trustée, and uot 
the bankrupt, is the proper party to institute a suit to recover for improve- 
ment niade on governnient lauds, or for mouey obtained hy deceit and f raud, 
or against a sheriff for not colleetlng the contents of an exécution, or a suit 
for the infringement of a patent, or copyright, or trade-uiarlî, or for mall- 
cious attachment of property." 

And in section 402 the author says: 

"ïhe Bankrupt Act transfers and vests lu the trustée ail rights of action 
arising upon contracts, or for tlie unlawful taking or détention of, or injury 
to, the baukrupt's property." 

The resuit is that so much of the order of the referce as is under 
review and which directs the payment of the $2,025 to the trustée 
and by him to the Citizens' Trust Company is afSrmed; so much 
of said order as directs the payment by the trustée to the Citizens' 
Trust Company of the sum of $250 proceeds of the real estate is 
feversed; and so much of said order as directs said William I. 
Taber, P. T. Fitzgerald, J. T. White, and Charles D. Thomas to 
pay to said trustée the said sum of $925, the value or proceeds of 
certain property, paid over to said Marshall and the sum of $255, 
the value of the four carriages delivered to the Ames-Dean Car- 
riage Company, is so far modified as to require them to pay over 
to such trustée so much of such sums as will be necessary to pay 
the prôportional parts thereof applicable to the payment of costs 
and expenses of administration, including commissions of référée 
and trustée, and the distributive shares therein of the nonassenting 
cteditors oh the basis that such sums of $925 and $255 belong to 
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the estate for ail purposes, but not such parts of said sums as 
would go to the assenting creditors as dividends in distribution. 
Such order will also provide that ail creditors who signed the said 
appointment of such committee are not to share in such sum of 
$925 and $255. 

There will be an order accordingly. 



CENTRAL R. CO. OF NEW JERSEY v. MAYOR AND Ar.DERJIEN OF 

JERSEY CITY et al. 

(District Court, D. New Jersey. August 10, 1912.) 

1. CONSIITUTIONAL LAW (§ 229*) — CODKTS (§ 282*) — JURISDICTIOX 01'' FEDERAI. 

Courts — Fejieiïal Que.sti ox. 

A systeiiiatie plan, persistently cuiTied out by the assessing offlcers 
of a City, whereby they intentlonally yvossly undervalned tlie real estale 
of otlier owiicrs, in violation of the (."onstitntiou and laws of the state, 
for the purpose of castinj; upon a railroad coiii])any which was a larse 
owner of real pvoperty a .2;reator hurdeu of taxation t'aan its lawt'nl and 
jnst share, anioiints to a deninl of the equal protection of the laws, and 
gives a fédéral court jurisdiction of a suit hy the raiircjad conipany for 
relief, regardless of the cilizenslii]) of the parties or the fact that a 
State court has concurrent jurisdiction. 

[Ed. Note. — For other cases, see (Jonstitutional Law, Cent. Dig. § CS-"> ; 
Dec. Dig. § 229;* Courts, Cent. J)ig. ^ 820-824; Dec. Dig. § 282.* 

Jurisdiction in cases iuvolving fédéral questions, see notes to Bailey v. 
Moshor, 11 C. C. A. .'308; Montana Ore-1'urch. t'o. v. Foston & M. C. C. 
& S. Min. Co., 35 C. C. A. 7; Earnhart v. Switzler, lO.-j C. C. A. 202.] 

2. Municipal. Corporations (§ 979*) — Taxation — Injuxctiox — Adéquate 

Remedy ai Law. 

Where the statutory tribunal created for the etiualization of taxes can 
exercise its power to correct discriminations in vaincs on!y after notice 
to the owners of the alleged undervalued i)roperties to he affected, the 
remedy of the owner of the property alleged to he dlscriniinated against, 
by an appeal to such trihun.al to increase the assessnients of such other 
properties, ruuniug Into the 100,000's, is inadéquate, and does not exclude 
the jurisdiction of equity. 

fEd. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 2120-2123; Dec. Dig. § 979.*] 

Z. Municipai. Corporations (§• 974*) — Judgiiext as Bae — Matters Con- 

CLUOED. 

Where, on appeal by a railroad conipany to the State Board of Equall- 
zation froni au as.sessnient of its property by the taxing offlcers of a city 
on the ground that it was excessive and discriminatory, tlie only ques- 
tion determined «'as whether the company's assessment was excessive, 
the board being without jurisdiction to détermine whether other property 
was undervalued beeause the owners were not parties to the proceeding, 
its judgmeut did not render the question of discrimination res judicata. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
2083-2086; Dec. Dig. § 974.*] 

4- Equity (§ 71*) — Lâches — Grounds and Essentials of Bab. 

Mère lapse of tiuie before briuging suit will not constitute lâches which 
will bar relief in eciuity, but there must be some change of circumstances 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prejudlelal to tlie défendant whlch wlll render the granting of the relief 
inéquitable. 

[Ed. Note;— For other cases, see Equlty, Cent Dig. g§ 204-211; Dec. 
Dig. § 71.*] 

5. Municipal Cobpoeations (| 979*) — Lâches — Delat in Beinging Suit. 

A delay of several years by a rallroad company before commencing 
a suit against a city for unlawful discrimination in the taxing of Its 
property did not constltute lâches which barred it from relief, where, 
during the time, it was lltigatlng the rlght of the city to tax its property 
at ail, and, pending such lltigation, the city did not attempt to enforce 
collection of the taxes. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
2120-2123 ; Dec. Dig. § 979.*] 

6. Equitt (§ 39*) — JuRiSDicTioN — Rétention to Gbant Compi/Ete Relief. 

When jurisdiction in equlty bas properly attached, it extends to the 
whole case and to ail the Issues Involved, and the court will proceed 
to détermine any other equlties existing between the parties conuected 
with the main subject of the suit and grant ail relief requisite to the 
entire adjustment of such subject, provided it is authorized by the 
pleadings. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. §§ lOé-114; Dec. 
Dig. § 39.*] 

In Equity. Suit by the Central Railroad Company of New Jer- 
sey against the Mayor and Aldermen of Jersey City and others. On 
final hearing. Decree for complainant. 

George Holmes and R. V. Lindabury, for complainant. 
Warren Dixon, for défendants. 

RELLSTAB, District Judge. In view of the absence of any évi- 
dence on the part of the défendants, either in contradiction of the 
testimony ofïered by the complainant, or to support their unveriiîed 
answer, a more extended référence to the pleadings than is usual 
is necessary for the proper understanding of this case. Complainant, 
a railroad corporation of the state of New Jersey, in its bill of com- 
plaint filed December 21, 1908, charges, in substance: That in the 
year 1899 and the subséquent years to and including 1906 the de- 
fendant, the mayor and aldermen of Jersey City, a municipal cor- 
poration of said State, by its taxing officers, intentionally and sys- 
tematically undervalued for the purposes of taxation the property 
of individuals and others in said city, except in a few isolated in- 
stances of properties owned by railroad companies and other cor- 
porations immediately adjoining the large railroad yards in said 
city, at rates varying from 45 per cent, to 70 per cent, of the true 
value of the properties assessed, and at the same time overvalued 
that part of the property of complainant known as "third-class rail- 
road property" — i. e., held for railroad purposes, but not yet so ap- 
plied — whereby its said lands were taxed largely in excess of the 
assessment against the property of others contributing to the samè 
common burden of taxation. That the description of lands, the 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inaezei 
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valuations thereof for taxation and the taxes assessed against the 
same as aforesaid are as foUows : 



Year. 

1899 
1900 
1901 
1902 
1903 
1904 
1903 
1906 
1907 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 



Block. 



Lot. 



Location. 



2154 22 Communipaw Avenue 



1497 



New York Bay 



Valuation. 


Total Amouut 




et Tax. 


$1,603,000.00 


$45,525.20 


1,603,000.00 


45,204.60 


1,603,000.00 


44,884.00 


1,603,000.00 


44,563.40 


1,603,000.00 


44,082.50 


1,603,000.00 


43,922.20 


1,803,000.00 


49,221.90 


2,.390,000.00 


59,511.00 


2,937,000.00 


60,189.60 


771,000.00 


21,896.40 


771,000.00 


21,742.20 


771,000.00 


21,588.00 


500.000.00 


13,900.00 


500,000.00 


13,750.00 


500,000.00 


13,700.00 


550,000.00 


15,015.00 


1,125,000.00 


28,012.50 


1,450,000.00 


28,315.00 



That from the assessment for the year 1899 complainant ap- 
pealed to the State Board of Taxation of New Jersey, which board 
had power to review and ascertain the true value of ail property as- 
sessed for taxation throughout the state, except that levied against 
property used for railroad purposes by the State Board of Assessors 
of said State, and that said board after a hearing confirmed the 
valuation for such year. That on the application of complainant 
reviews of the legality of such taxes were successively made by the 
Suprême Court of the state of New Jersey and the Suprême Court 
of the United States, on the ground, among others, that said lands 
were not within the jurisdiction of Jersey City, nor within the juris- 
diction of the sovereignty of New Jersey for the purposes of taxa- 
tion. That- in the year 1908 the United States Suprême Court de- 
cided that said lands were within the jurisdiction of said state and 
its taxing authorities for the purpose of taxation, the mandate of 
said court bearing date the Ist day of June, 1908. That the com- 
plainant in each of the years 1900, 1901, and 1902 appealed to said 
State Board from the said assessments for said years, respectively, 
on said lot 22, and that said board confirmed said assessments. That 
in each of the years 1906 and 1907 complainant appealed from the 
said assessments made on said lot for said years, respectively, to 
the State Board of Equalization of Taxes of New Jersey, said board 
having superseded the State Board of Taxation with ail its said 
powers, and that said board, after taking évidence, determined the 
true value to be $1,603,000 and $1,743,000 for said years respectively. 
That in each of the years 1900 and 1901 complainant appealed to 
said State Board of Taxation from said assessments for said years, 
respectively, on said lot 1, and that said board reduced said assess- 
ments to $500,000, and that said lot was assessed that sum in the 
years 1902, 1903, and 1904. That in each of the years 1906 and 1907 
complainant appealed from said assessments made on said lot for 
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said years to said State Board ôf Equalization of Taxes, who deter- 
mined the true value of said lot for each of said years to be the sum 
of $747,820, and reduced the said assessments to said sum. That 
thèse two lots, 22 and 1, consist partly of upland and partly of land 
under the waters of the Hudson River, the greater part being still 
under water. That lot 22 comprises 448 acres of which 6 acres are 
occupied and used for railroad purposes, and that during ail of said 
years such 6 acres were taxed by the state of New Jersey, through 
its State Board of Assessors, which bas the exclusive power to tax 
such lands. That such taxes, so assessed by the state authorities, 
hâve been paid, and that under the laws of said state the taxes levied 
by Jersey City thereon are unlawful and void. That pending the 
review in the state and United States courts, respectively, of the 
right of Jersey City to tax said lands, no attémpt was made by said 
city or its officers to enforce the collection of any of said taxes, and 
that from such détermination in the United States. Suprême Court 
until October 27, 1908, complainant was negotiating with certain of 
the officers of said city to get a fair settlement of ail of said taxes, 
on which date such negotiations were broken off. " That complain- 
ant bas exhausted ail the remédies afforded by the laws of the state 
of New Jersey in respect to the correction of said valuations and 
assessments and to prevent thé enforcement thereof. That by the 
statutes of such state, as "interpreted by the décisions of its courts, 
the only remedy afïorded to a taxpayer vyhere property is assessed 
at a larger rate than other property in the taxing district, but not 
in excess of its true value, is to apply to said State Board of Taxa- 
tion, or to the said Board of Equalization in éach year, to increase 
the assessments upon property undervalued for the purposes of 
taxation, and that such increase can only be made after due in- 
vestigation and upon notice to the owners of each parcel of property 
so underassessed. That the number of parcels of real estate in the 
city of Jersey City so underassessed during the years 1899 to 1906, 
inclusive, amounted to at least 160,000 separate parcels owned by at 
least 60,000 separate owners; and yoûr orator charges and insists 
that riôt only would it bave been impossible within the time af- 
forded by law to hâve given notice to éach owner and proved the 
underassessment of each parcel upon a hearing, but that the cost of 
such a proceeding would hâve been absolutely prohibitive, and that 
such remedy afforded no remedy at ail." That it bas no adéquate 
remedy at law to correct said discriminations, or to prevent the en- 
forcement thereof, or to recover back the taxes so assessed in case 
it pays them in order to prevent the sale of its said property, as no 
législative remedy bas been provided to meet such cases. That, if 
a remedy to recover back any part of the taxes so paid exists, "it 
would involve a multiplicity of suits, because part of the said taxes 
when côUected are paid over by the city authorities to the state, the 
county collector of Hudson county in said state, and the other part 
is retained by the aforesaid city." That the true value of said lots 22 
and 1 in each of said years did not exceed $1,603,000 and $500,000, 
respectively, and that the total taxes on such sums at the rate 
charged b^the city during said years amounts to $495,635.04. That, 
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to place complainant on an equality with said owners of other prop- 
erty in said city, it should pay but $297,381.02, that being 60 per 
cent, of the last-stated sum. That said sum of $297,381.02 was ten- 
dered to the city collecter (the other named défendant) on Decem- 
ber 19, 1908, in payment of said taxes, and that such payment was 
refused. That the said city collecter has advertised said property 
for sale to enforce the collection of such taxes, and that, if such 
sale be made, complainant will be deprived of its said property with- 
out due process of law, in violation, not only of the Constitution 
of the state of New Jersey requiring that property be a.ssessed 
for taxes by uniform rules and according to the true value, but also 
of the fourteenth amendment of the Constitution of the United States 
of America. 

The complainant, after tendering itself ready to pay such sum for 
taxes as the court shall direct either to Jersey City or into court, 
prays that this court détermine the amount of taxes which the com- 
plainant should pay for said years, that the excess of such taxes be 
canceled, and that the défendants be restrained from collecting by 
the sale of said lands or otherwise any taxes in excess of the sum 
that shall be finally decreed to be due to such municipality. It also 
contains the usual prayer for gênerai relief. 

The answer, unverified, so far as is pertinent to the questions raised 
on this record (the défendants, as stated, not having oiïered any évi- 
dence either in contradiction of complainant's case as made by the 
pleadings and its proofs), in substance, dénies that the suit is of a 
civil nature in equity, arising under the Constitution of the United 
States; that the taxes assessed by Jersey City on the 6 acres of lot 
22 are unlawf ul and void ; that complainant has no adéquate remedy 
at law for any of its alleged grievances; that complainant's property 
is to be taken without due process of law ; and that it is denied the 
equal protection of the law in violation of the fourteenth amendment 
of the Constitution of the United States. It asserts that the United 
States Courts hâve no jurisdiction in the subject-matter of the suit; 
that complainant has a full and adéquate remedy at law ; that the 
New Jersey Court of Chancery affords the same relief as this court 
where the remedy at law is not adéquate ; that, if the facts set out 
in the bill constitute any ground of action, it is cognizable by the 
courts of New Jersey; that complainant is not entitled to any relief 
in the courts of equity of the United States ; "that the validity of the 
imposition of the taxes stated in the bill of complaint has been af- 
firmed by the Suprême Court and the Court of Errors and Appeals 
of New Jersey and by the Suprême Court of the United States in a 
controversy between the same parties involving the same subject-mat- 
ter; and that the matters stated in said bill of complaint are res judi- 
cata, and that the said complainant is guilty of such lâches as to bar 
it of any relief under said bill." 

The gravamen of the bill of complaint is the intentional and sys- 

tematic discrimination against complainant's properties in the matter 

of taxation by overvaluing them and undervaluing the other properties 

comprised in the same class. The complainant concèdes that, so far 

199 F.— 16 
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as the valuations of its own properties are concerned, ît îs concluded 
by the judgments of the state tribunals. The results of the several 
appeals made to such tribunals are shown by the following table : 



Year. 


Block. 


Lot. 


Original Àssessment* 


Reduced to. 


1899 


2154 


22 


$1,603,000 


affirmed. 


" 


1497 


1 


771,000 


affirined. 


1900 


2154 


22 


1.603,000 


aflSrmed. 


" 


1497 


1 


771,000 


$500,000 


1901 


2154 


22 


1,603,000 


affirmed. 


a 


1497 


1 


771,000 


$500,000 


1902 


2154 


22 


1,603,000 


affirmed. 


** 


1497 


1 


500,000 


affirmed. 


1903 


2154 


22 


1,603,000 


affirmed. 


'* 


1497 


1 


500,000 


affirmed. 


1906 


2154 


22 


2,390,000 


$1,603,000 


" 


1497 


1 


1,125,000 


$ 747,820 


1907 


2154 


22 


8,720,000 


$1,743,000 


<t 


1497 


1 


1,750,000 


$ 747,820 



[1] As to the imdervaluation of other properties. The manner of 
défendants' déniai of complainant's charge of designed and systematic 
undervaluation is significant. While they in their other déniais of 
complainant's charges unequivocally contradict them and directly put 
them in issue, they, in this behalf, merely deny an intentional and 
systematic discrimination in the method of assessing the properties of 
complainant and those of other owners in said city. Such a manner 
of taking issue is not a déniai of the charge of intentional and sys- 
tematic undervaluation of the properties other than complainant's, but 
only that t^.ie method employed was discriminatory, leaving it to be 
inferred that such undervaluation was gênerai, and hence is an ad- 
mission of a designed and continued discrimination between complain- 
ant's and such other properties. Atchison, T. & S. F. Co. v. Sullivan, 
173 Fed. 456, 97 C. C. A. 1. The failure of défendants to introduce 
any opposing évidence to that ofifered by complainant avoids the ne- 
cessity of any extended summary of that ofïered. As to it, it is suffi- 
cient to say that it clearly established a well-defined, a systematic, plan 
persistently carried out by the city assessors, whereby they intentionally 
grossly underassessed the property of others within the city, and cast 
upon complainant a greater burden of taxation than its lavirful and 
just share. This practice was in disregard of the constitutional man- 
date that "property shall be assessed for taxes under gênerai laws and 
by uniform rules according to its true value" (N. J. Const. art. 4, 
§ 7, par. 12), and the gênerai laws framed to efïect such tax laws (3 
Gen. Stat. N. J. 1895, pp. 3282, 3344, and P. L. 1903, p. 394), and is 
such a déniai of the equal protection of the laws guaranteed by the 
fourteenth amendment to the Constitution of the United States as to 
require this court to take jurisdiction and relieve the complainant from 
the unjust part of the proposed tax, regardless of the absence of di- 
verse citizenship, or that a state court of equity has jurisdiction in 
the premises (Cohens v. Virginia, 6 Wheat. 264, 5 L. Ed. 257 ; Cum- 
mings V. National Bank, 101 U. S. 153, 158, 25 L. Ed. 903; Pitts- 
burgh, Cinn., Ch. & St. L. R. Co. v. Backus, 154 U. S. 421, 14 Sup. 
Ct. 1114, 38 L. Ed. 1031; First National Bank of Toledo v. Treas. 
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Lucas Co. [C. C] 25 Fed. 749; Taylor v. Louisville & N. R. Co., 88 
Fed. 350, 372, 31 C. C. A. 537; Louisville Trust Co. v. Stone, 107 
Fed. 305, 46 C. C. A. 299; Chicago Traction Co. v. Raymond [C. C] 
114 Fed. 557, affirmed in Raymond v. Chicago Traction Co., 207 U. S. 
20, 37, 38, 28 Sup. Ct. 14, 52 L. Ed. 90; Atchison, T. & S. F. Co. v. 
Sullivan, supra), unless, as contended by défendant, an adéquate rem- 
edy at law exists for the correction of such grievance or the subject- 
matters thereof are res judicata, or the complainant is barred from 
maintaining its suit by lâches. 

[2] As to adéquate remedy at law. The State Board of Taxation, 
established in 1891 (N. J. P. L. 1891, p. 189), and its successor, the 
State Board for the Equalization of Taxes, established in 1905 (N. J. 
P. L- 1905, p. 123), were the statutory tribunal? created by the state 
for the equalizing, revising, and enforcing of taxes. Thèse were ap- 
pealed to by the complainant to correct said discriminations. The 
powers of thèse boards to reduce individual assessments to true value 
when they exceed the same is undoubted, and was so decided (Central 
R. R. V. Newark, 74 N. J. Law, 1, 65 Atl. 244), and complainant is 
bound by this adjudication as to the assessments levied upon its prop- 
erties. In Jersey City v. Board of Equalization of Taxes, 74 N. J. 
Law, 753, 67 Atl. 38, the Court of Errors and Appeals declined to ex- 
press an opinion whether this board was authorized to investigate the 
value of several or many distinct properties at one time. It held, 
however, that, whether it dealt with only a single pièce of property or 
with more than one, such power could be exercised only upon notice 
to each individual taxpayer afifected by such proceeding. With this 
construction placed upon the statute of 1905 by the highest court of 
the State, and which, in matters of this kind, is binding upon this court 
(Forsyth v. Hammond, 166 U. S. 506, 519, 17 Sup. Ct. 665, 41 L- Ed. 
1095 ; Adelbert Collège, etc., v. Wabash R. Co., 171 Fed. 805, 96 C. 
C. A. 465, 17 Ann. Cas. 1204), how can it be said that the remedy at 
law is an adéquate one? When the jurisdiction of a court of equity 
is disputed on the grounds that a remedy at law exists to justify the 
court in declining jurisdiction, it must appear that such remedy is nei- 
ther doubtful nor obscure, and also that it will correct the whole mis- 
chief and secure to the injured party his whole right in a perfect 
manner. 1 Story, Eq. Jur. § 33. The remedy at law must be as prac- 
tical and as efficient to the ends of justice and its prompt adminis- 
tration as the remedy in equity. Boyce v. Grundy, 28 U. S. (3 Pet.) 
210, 7 L. Ed. 655 ; Bank of Ky. v. Stone (C. C.) 88 Fed. 383 ; Atchi- 
son, T. & S. F. Ry. Co. v. Sullivan, supra. 

The highest court of the state having in effect questioned the power 
of this statutory tribunal to correct the abuses of undervaluation when 
carried on on as large a scale as is proven in this case, to tum the com- 
plainant out of this court, and require it to seek redress before such 
tribunal would be to compel it to (in the language of the complain- 
ant's brief) "not only assume the risk of finding at the end of the 
litigation that the Board of Equalization had no power to relieve its 
difficulty, but would be obliged to give notice to each of the individual 
property owners whose assessment was too low. As there are 165,- 
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625 parcels of real estate in Jersey City, and there vvere in 1905, ac- 
cording to the census of that year, 248,458 inhabitants of the city 
among whom the same are distributed, it is manifest that it would be 
practically impossible for any taxpayer to give the notice and con- 
form to the practice held essential by the court of errors." What- 
ever may be said of the character of the remedy thus afforded by an 
appeal to the State Board of Equahzation of Taxes, it is certainly not 
an adéquate one. Furthermore, as charged by the bill of complaint 
and admitted by the answer, the taxes, when collected, are in part 
retained by Jersey City for its municipal purposes, and in part paid 
over to the county for county purposes, and in part paid to the state 
for State purposes. Assuming that suits for the recovery of such 
taxes, if paid under protest, would lie against the state, city, and 
county, a multiplicity of suits would be necessary, a recognized head 
of equity jurisprudence. The right to institute suits against such 
municipalities has not been shown, and, as no statute authorizing them 
exists, the maintenance of such suits is doubtful. Moreover, it is 
fundamental that the state cannot be sued without its consent, and, as 
to the part of the taxes received by it, no remedy at ail exists. 

[3] Is the subject-matter under revieia res judicata? The appeals 
made by the complainant to the state boards raised the matter of 
complainant's property being assessed relatively higher than the other 
])roperties. On none of thèse appeals except that involving the taxes 
for the year 1906 did the state boards enter upon the review and dé- 
termination of the charge of undervaluing such other properties ; their 
judgments as to such other years dealing only with the charge of 
overvaluation of complainant's properties. Concerning the taxes of 
1906, however, the board did examine into such charge of underval- 
uation, and determined that such charge was well founded, and or- 
dered the tax commissioners of Jersey City to make a reassessment 
of ail the real estate assessed by them for the year 1906. This judg- 
ment on review by the state courts was reversed by the Court of Er- 
rors and Appeals in Jersey City v. Board of Equalization of Taxes, 
supra, in which case the court, without deciding that the board had 
power to enforce a reassessment where the alleged undervaluation 
was gênerai, held that the board had not obtained jurisdiction over 
the necessary parties to such a proceeding. 

It is essential to res judicata that the judgment pleaded as a 
bar should be rendered by a court not only compétent to try the 
question, but one that obtained jurisdiction over the subject-mat- 
ter or point in controversy, and in the présence of the necessary 
parties, investigated and determined the controversy on its merits. 
2 Black on Judgments, §§ 504, 693, 713, 719 : St. Romes v. Cotton 
Press Ce, 127 U. S. 614, 8 Sup. Ct. 1335, 32 L. Ed. 289. In none 
of the appeals before the state boards were the parties necessary 
for conclusive détermination of the question of undervaluation 
présent. The only judgment rendered by such boards on that ques- 
tion was in complainant's favor, but this was held ineffective, and 
therefore incoHclusive because of the lack of necessary parties. 
This infirmity applies to àll the appeals; and, as the necessary par- 
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ties to permit of a binding investigation and détermination of the 
question of undervaluation were net présent in any of such appeals, 
no adjudication had in such statutory tribunals or in the state and 
United States courts, so far as that question is concerned, is res 
judicata. 

[4] As to lâches. To constitute lâches as a bar to relief in eq- 
uity, something more than mère lapse of time is necessary. There 
must be some change of circumstances from the time the suit might 
hâve been brought rcndering it inéquitable to grant the relief 
sought. Where the défendant has not l^cen prejudiced, and there 
is a reasonable excuse for the delay, the suit is not barred. Delay 
pending other proceedings has frecjuently been held excusable, not 
only where the termination of such proceedings was necessary for 
the ascertainment of facts involved in the later suit, but also where 
the former suit had a similar object, but proved unavailing. 16 
Cvc. 152, 162, 167, 175; O'P.rien v. Wheelock, 184 U. S. 450, 493, 
22 Sup. Ct. .354, 46 L. Ed. 636; Galliher v. Cadwell, 145 U. S. 368, 
12 Sup. Ct. 873, 36 L. Ed. 738: Old Colonv Trust Co. v. Dubuque 
L. & T. Co. (C. C.) 89 Fed. 794. 

[5] Complainant from 1899 to 1908 was litigating in the state 
courts and the United States Suprême Court the right of the city 
to enforce any tax upon the property in question, and during the 
pendency of such suit it was not chargeable with lâches for not 
follovv'ing up its protests to the taxing authorities of the city for 
its discrimination in values and the appeals to the state board for 
redress against such discrimination, with equity proceedings to 
prevent the enforcement of such discrimination. The city was at 
ail times in a position to invoke the légal machinery to enforce the 
collection of any of such taxes assessed after 1899, and thus force 
either the payment thereof or an appeal to the courts restraining 
such collection pending the judicial review of the very right to im- 
pose a tax. The refraining by the city authorities during thèse 
years to enforce the collection of the unpaid taxes by sale of the 
properties, a remedy given by the state statutes, reflects the normal 
attitude towards the subject of such a taxation, viz., awaiting dé- 
termination of the court of last resort of the right to impose such 
taxes before taking any further action. In my judgment, neither 
the failure of the complainant nor of the défendants to take ad- 
ditional steps pending such litigation savors of négligence, an es- 
sential élément in lâches. Nor does the time that elapsed between 
the issuing of the mandate ont of the United States Suprême Court 
formally ending the litigation concerning the right to tax at ail, 
and the filing of the bill in this cause (about seven months) in 
view of the then pending negotiations between the complainant 
and the city authorities to efïect an adjustment of such taxes, con- 
stitute lâches. 

Intentional and systematic discrimination in the assessments as 
well as the court's power to grant, and the complainant's right to 
obtain relief having been conclusively established, it only remains 
to détermine the character of complainant's relief and upon what 
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terms it should be granted. The percentage of valuations and as- 
sessments imposed upon the other properties below true value 
varied. The évidence satisfies me, however, that the gênerai pur- 
pose of the city assessors in valuing such properties was to assess 
at seventy per cent, of the true value, though much of it was as- 
sessed below that figure ; and the court will accept that percentage 
as the basis of valuation in determining the amount of taxes that 
should be paid. The city assessors having included in lot 22 six 
acres of land actually used for railroad purposes, and which were 
lawfully taxed by the state of New Jersey through the State Board 
of Assessors as first or second class railroad property, under ex- 
clusive législative authority (4 Comp. Stat. N. J. p. 5260, §§ 445,. 
447), the assessed value of such six acres must be deducted from 
the total valuation of such lot. 

[6] This déduction should be made in this suit, notwithstanding 
that such erroneous taxation does not présent a fédéral question, 
and that the injustice arising from such double taxation is remedi- 
able at law, upon the well-recognized principle controUing in mat- 
ters cognizable in equity courts, that, when jurisdiction has prop- 
erly attached, it extends to the whole case and to ail the issues in- 
volved, and that the court will proceed to détermine any other 
equities existing between the parties connected with the main sub- 
ject of the suit, and grant ail relief requisite to the entire adjust- 
ment of such subject, provided it be authorized by the pleadings. 
16 Cyc. 107; Gormley v. Clark, 134 U. S. 338, 10 Sup. Ct. 554, 33 
L. Ed. 909; Vreeland v. Vreeland, 49 N. J. Eq. 322, 24 Atl. 551. 

The défendant Jersey City, however, having been successful in 
the litigation over the basic right to tax such properties, and hav- 
ing been deprived of the moneys represented by the taxes that it 
could lawfully impose thereon, and the complainant having had the 
use of such moneys pending^such litigation, it is but équitable that 
the complainant should, in addition to the principal of such tax, 
pay interest thereon at the rate of 6 per centum per annum. It 
follows that, as the amounts paid by complainant on the granting 
of the rule to show cause and the allowance of the preliminary in- 
junction herein do not equal the principal of the tax payable on 
such seventy per cent, basis of valuation, it is required to pay such 
différence and also interest as aforesaid on the whole amount of 
taxes based on such reduced valuation from the dates that taxes 
imposed upon similar properties in Jersey City were due and de- 
mandable in such years respectively, less interest at the same rate 
calculated on the sums already paid on account of such taxes from 
the respective dates of such payment. 

Upon the payment of such taxes, principal, and interest, the re- 
mainder or excess of the taxes assessed by Jersey City shall be 
canceled of record upon the tax duplicates and other books of such 
city, and the défendants perpetually enjoined from collecting or 
attempting to coUect any of such excess taxes. If the parties are 
unable to agrée on the amount to be paid in conformity with the 
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détermination hère reached, either may on five days' notice apply 
for a référence to ascertain such amount. 

The complainant may enter a decree in accordance with this 
opinion, with costs to be taxed. 



In re DOYLB. 

(District Court, W. D. New York. September 16, 1912.) 

No. 3,036. 

1. Bankbuptct (§ 91*) — Pbefekential Tbansfers — INSOLVEMCY — Evidence. 

Evidence held to sustain a referee's flnding that tlie banlcrupt was in- 
solvent at tlie time he made a preferential transfer of certain of bis 
property to bis wlfe. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

2. Banketjptcy (§ 408*) — Dischabge — Denial — False Oath. 

A banlcrupt's discbarge would not be denied on the ground tbat be 
made a false oatb, tbat be did not in tbe year 1908 transfer any property 
to bis wlfe, wbere it appeared that betore tbe eompletlon of bis examiua- 
tion, be explained tbat «be bad testified inadvertently and mistakenly re- 
garding sucb transfer, and that it bad not been bis intention to testlfy 
falsely. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 
759, 762, 7<J3 ; Dec. Dig. | 408.*] 

3. Bankbtjpicy (§ 408*) — Dischab&e — Concealment of Assets. 

Wbere, after adjudication, the bankrupt contimied hls business as 
agent for bis wife, and the receiver sold hlm some of tbe stock on tiand, 
and there appeared a tacit acquiescenee by the receiver that the bank- 
rupt sbould use certain wax paper, cartons, etc., with tbe understandlng 
tbat the wife should pay therefor, the bankrupt would not be denied a 
discbarge on the ground tbat be bad concealed such materlal from bis 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 
759, 762, 763 ; Dec. Dig. § 408.*] 

4. Bankkuptcï- (I 408*) — ^Disohabge — Concealment of Assets. 

A bankrupt, on the day betore the fillng of hls pétition in bankruptcy, 
assigned bis equity in certain pledged collaterals to hls attorney, and 
thèse and certain money on deposlt in a bauk were not scbeduled. The 
pledgee satisfied its claim out of a part of tbe collaterals, and afterwards 
the attorney tendered a conditlonal assignmeut to the trustée. Held, 
tbat the bankrupt's explanation that tbe assignment was made merely 
to enable the attorney to collect the surplus after satisfying the pledge 
was iusufflelent to relleve hlm from the charge of concealment of assets, 
whlch was sufficient to bar bis discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-730, 
759, 762, 763 ; Dec. Dig. § 408.*] 

5. Bankkuptcy (§ 180*) — Teansfeb of Assets — Pbefehekce — Fbaud. 

Wbere a bankrupt transferred to bis wife an undlvided Interest in cer- 
tain warehouse property witbiu four months of bankruptcy to secure 
her as a créditer, tbe transfer would be regarded as preferential, as dis- 
tinguished from a fraudulent transfer, to whicb latter the élément of 
intent to defraud is essential. 

[IM. Note. — For other cases, see Bankruptcy, Cent. Dig. § 252; Dec. 
Dig. § 180.*] 

•For other cases see aame toptc & | numbeh lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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6. Bankktjptct (I 414*) — Fbaudulent Tbansi-eb — Dischasse — "Conceal." 

Evidence held to sustaln a referee's finding that a tracsfer by tbe 
bankrupt of certain stock In a corporation to his wlfe was antedated and 
was fraudulently made with Intent to conceal tlie stock from his trustée, 
justifying déniai of a discharge, the word "coiic.^:al" with référence to 
the concealment of assets by a bankrupt in Bankr. Act July 1, 1S9S, c. 
541, § 1, subd. 22, 30 Stat 544 (U. S. Comp. St. 1901, p. 3419), being given 
a broad meanlng. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 720-722; 
Dec. Dig. § 414.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1377-13S4.] 

7. Bankbuptct (§ 414*) — Dischabok — Offenses — Weight of Evidence. 

Whiie a bankrupt cannot be eonvicted of an offense involving punlsh- 
ment by imprisonment, as provided bv Bankr. Act July 1, 1898, c. 541, 
S 29, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), except on évidence es- 
taliU.s'hing his guilt beyond a reasonable doubt, a fair prépondérance of 
évidence is sufficient to establish a frauduleut concealment of assets to 
bar the bankrupt's discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. § 414.*] 

8. Appeal and- Eebob (§ 1019*) — Findings of Master — Review — Conflict- 

IMG Evidence. 

Findings of fact by a spécial master on confllcting testimony, uninflu- 
enced by mistaken conclusions of law, should not be disturbed, though 
the court, but for such llndlngs, might hâve reached a difCereut conclu- 
sion. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dlg. §§ 4008- 
4010; Dec. Dig. § 1019.*] 

In Bankruptcy. In the matter of Michael Doyle, doing business 
under the name of Michael Doyle & Ce, bankrupt. On spécifications 
of objection to a bankrupt's discharge. Sustained in part. 

James M. E. O'Grady, of Rochester, N. Y. (George P. Keating, 
of Buffalo, N. Y., of counsel), for bankrupt. 

Harlan W. Rippey, of Rochester, N. Y., for trustée. 

Lewis, McKay & McMillan, McGuire & Wood, and Harlan W. 
Rippey, ail of Rochester, N. Y., for objecting creditors. 

HAZEL, District Judge. Spécifications in opposition to the dis- 
charge of Michael Doyle, the bankrupt herein, were filed by the 
trustée and varions creditors, and, following the usual course, réf- 
érence was had to a spécial master to ascertain the facts, and to 
report them with his opinion thereon to this court. The contest 
over the discharge of the bankrupt included eight spécifie objec- 
tions in relation to each of which much testimony was taken ; most 
of it, however, bearing upon the claim that the bankrupt trans- 
ferred and concealed his property with intent to hinder, delay, and 
defraud the creditors of the bankrupt estate. At the beginning of 
the hearings before the spécial master, a number of preliminary ob- 
jections were made on behalf of the bankrupt, but such objections 
in their entirety hâve not been seriously pressed. In any event, I 
think they are without substantial merit, and are therefore over- 
ruled. 

•For other cases see same topic & S numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Upon proceeding to the merits of the controversy, the évidence 
shows that the bankrupt and one Gebbie jointly engaged in the 
mille business a niimber of years ago at Rochester, N. Y., and that 
in 1895 the partnership was incorporated as the Mohavvk Con- 
densed Milk Company, and lias at ail times conducted a large and 
lucrative business. The bankrupt was bookkeeper as well as treas- 
urer of the company, and originally owned 275 shares of its cap- 
ital stock which number of shares together with additional shares 
he is claimed to hâve owned at the period of his bankruptcy. 
Along in about the year 1903 there was discovered a shortage in 
the accounts of the bankrupt as treasurer of the Milk Company, 
and in making good the indebtedness and liability he is claimed 
by the objecting creditors to hâve become insolvent, though he 
continued carr^'ing on a separate business as an extensive dealer 
in fruits, dealing in domestic and foreign markets under the name 
of Michael Doyle & Co., and owned securities in various corpora- 
tions and enterprises to the date of bankruptcy. 

The évidence shows that in the year 1904 and in following years 
the bankrupt transferred to his wife insurance policies and se- 
curities, consisting of shares of stock in différent corporations, 
amounting to a large sum of money. In 1906 he conveyed to lier 
their homestead in I^ake avenue, but the deed was not recorded un- 
til just before bankruptcy. He claims that several years prior 
thereto, while solvent, he a.ssigned to her 270 shares of the capital 
stock of the Mohawk Condensed Milk Company, and also depos- 
ited large amounts of money in banks at différent times in her 
name. In May, 1908, it was ascertained that Doyle had used in his 
individual business mone}^ that had come into his possession as 
treasurer of the Mohawk Condensed Milk Company, amounting in 
the aggregate to $192,621.95. It appears that from the time he 
first transferred securities to his wife he concededly signed her 
name on withdrawai checks and deposits made by him in her name, 
and in ail his dealings with référence to crédits and deposits and 
business transactions generally had her complète sanction. She 
herself gave no attention to her husband's affairs, and was willing 
that he should use as he saw fit the securities and money he had 
assigned or given her. She owned no property whatsoever save 
that which had been given her by her hnsband at différent times 
during a period of 20 years anterior to the bankruptcy. The gên- 
erai claim of the objecting creditors is that the bankrupt bas been 
msolvent since 1900, and that the various assignments of securities 
to his wife were made pursuant to a scheme by which she was to 
hold title thereto in order to withhold them from his creditors and 
from his trustée in the event of his adjudication as a bankrupt. In 
support of the contention that he was the personal owner of such 
assigned properties, it is pointed out that in his original schedule 
of assets and liabilities filed in this proceeding the 270 shares of 
stock of the Alohawk Condensed Milk Company are specified as 
an asset and subject to the lien of Belding Bros, for advances, 
and that subsequently he assigned such shares of stock to his wife 
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antedating the assîgnment ten years and eight months, to wit, De- 
cember 24, 1897. 

In May, 1908, at a meeting of his creditors held at the office of 
his attorney, the bankrupt practically admitted his insolvency, and 
at his request a committee of his creditors was appointed to ex- 
amine into his affairs with a view to extending the time for pay- 
ment of his debts if his business affairs and his ownership of prop- 
erties, real and personal, so warranted. Afterwards the committee 
made a report to the creditors recommending a two years exten- 
sion of time for payment, with the understanding that Doyle should 
transfer to the committee in trust ail the real property and eq- 
uities in personal property which he then claimed to own, and 
which concededly were of large value. He assented to the pro- 
posed arrangement on condition that the amounts realized on the 
sale of shares of stock, etc., over and above the amounts for which 
they were pledged might be used by him in the conduct of his busi- 
ness. However, on August 12, 1908, the committee of creditors 
further reported that, as a few of the creditors had put their claims 
in judgment, the existing negotiations for settlement had been 
abandoned, and that they had determined to file a pétition in bank- 
ruptcy, which pétition, by the way, had already been filed on the 
previous day by the attorney for the bankrupt who acted for the 
committee of creditors and the petitioning creditors. Importance 
is attached to the fact that the bankrupt and one of the petitioning 
creditors who was in his employ actively interested themselves in 
securing from différent creditors proxies with an intention of elect- 
ing a friendly trustée, and that at the creditors' meeting the chal- 
lenge of the right to vote such proxies was sustained by the réf- 
érée who then appointed the trustée herein. It is claimed that, 
wben the bankrupt failed in his attempt to elect a trustée nomi- 
nated by him, he filed for his wife in the bankruptcy court a claim 
amounting to $76,000. 

The conclusions of the spécial master are principally based upon 
inferences drawn from the acts and conduct both before and after 
the bankruptcy of the bankrupt, whose déniais of an intent to cheat 
and defraud his creditors the spécial master elected to disregard as 
unworthy of credence. It would not be worth while to review at 
length the varions grounds of opposition to the discharge of the 
bankrupt, or to détail the évidence more fully, inasmuch as the 
master in an exhaustive opinion has stated his reasons for his con- 
clusions and drawn spécifie attention to the proofs, were it not 
that, on motion to affirm his report, it was asserted that he had" 
shown violent préjudice against the bankrupt. 

In the détermination of the spécifications, it is of the utmost im- 
portance to first ascertain whether the bankrupt was insolvent with- 
in the meaning of the Bankruptcy Act when the asserted trans- 
fers and assignments of properties to his wife were made. 

[1] In an action brought by the trustée against Mrs. Doyle to re- 
cover a préférence — i. e., the conveyance on or about July 1, 1908, of 
the White Street property — it was held by the trial court that at such 
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time and from March 1, 1908, the bankrupt was actually insolvent, 
and his insolvent condition known to the transférée. Was such his 
condition at a period earlier than that found by the trial court? The 
spécial master found that the bankrupt was insolvent in 1900, and con- 
tinued in that condition throughout the years preceding the bank- 
ruptcy. His fruit business, before 1907, is claimed by him to hâve 
been fairly successful, although always uncertain from year to year 
as to profits, and he claims to hâve accumulated a substantial property 
from his investments from which he frequently not only assigned to 
his wife securities, stocks, etc., but aiso gave her money in various 
sums aggregating many thousands of dollars. Aside from his ovvn- 
ership of shares in the Mohawk Condensed Milk Company and the 
fruit business, he was the owner of a large number of shares of stock 
in a Street railway enterprise in New England continuing therein from 
1891 to the time of the bankruptcy. He was also a stockholder in 
the Manitou Beach Railroad to the amount of about $100,000, which 
interest, owing to the destruction of the railroad by a severe storm 
in the spring of 1908, terminated in the complète loss of the invest- 
ment. While he was perhaps ignorant of his insolvency, as that term 
is defined by the Bankruptcy Act, and beHeved himself financially re- 
sponsible a short time before the pétition herein was filed, yet the 
excessive book values of his property, real and personal, the incum- 
brances thereon including outstanding accounts and items which, in- 
stead of being cîeared off, were carried on his books from year to 
year as assets of his business, would seem to indicate his insolvency 
at an earlier period than found by the state court. On this subject 
it may briefly be stated that in the latter part of the year 1901 the lia- 
bilities of the bankrupt exceeded his assets by $47,820.09, and that 
such condition continued in increasing amounts in the following years, 
so that in the year 1908 there was a déficit of $73,381.70. 

The conclusion, however, of the spécial master on this point is at- 
tacked as unfair to the bankrupt, as it is claimed that there was clear 
errer in the major premise upon which it was based, in that the bank- 
rupt did not carry upon his books as an asset an item of indebtedness 
to a Rotterdam firm of $84,673.77, and it is denied that his books 
were incorrect or false in this particular. The bankrupt contends that 
the claim of Vanderhoven Bros, was not in fact carried as an asset, 
that in 1904 the debt was compromised by the payment of $16,000 
and his liability accordingly decreased, so that there was a saving to 
the business of $68,783, and not the claimed loss of $100,000. The 
witness Tylee, an expert accountant who for a period of four or five 
years prior to the bankruptcy was a bookkeeper for the bankrupt, 
substantially testified that the books carried the account of Vander- 
hoven Bros, as an asset and failed to show a settlement prior to 1904. 
It appears, true enough, that the ledger carried the account as a lia- 
bility, yet there was no corresponding crédit to the merchandise ac- 
count prior to October 21, 1904. While it is not thought that the évi- 
dence establishes intentional falsification of the books, yet that they 
show large losses in the business from year to year and the insolvency 
•of the bankrupt for a period of four or five years prior to the bank- 
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ruptcy is sufficiently demonstrated, and in reaching this conclusion I 
hâve net omitted to consider the claim of the bankrupt that various 
properties, including Brighton real estate, were not sufficiently taken 
into account by the spécial master. 

[2] As to the spécifications: The spécial master found as estab- 
lished spécification 2 which relates to a false oath made by the bank- 
rupt, in that he testified that he did not in the year 1908 transfer any 
property to his wife. I think, hovvever, that in view of the bankrupt's 
explanation before the completion of his examination that he had tes- 
tified inadvertently and mistakenly regarding sucli transfers of securi- 
ties, and that it was not his intention to falsely testify négatives any 
intention on his part to make a false oath in this proceeding. 

[3] Nor do I regard the third spécification, relating to the conceal- 
ment of wax paper, cartons, etc., should bar his discharge. It appears 
that, after his adjudication, the bankrupt continued his business as 
agent for his wife, and that the receiver sold him some of the stock 
on hand, and that correspondence was aftervvards exchangea between 
the bankrupt and the receiver relating to the purchase by the bankrupt 
of additional property that had been left in his possession. The évi- 
dence falls short of showing that there was a fraudulent concealment 
of the property within the meaning of the Bankruptcy Act. In fact, 
there seems to hâve been a tacit acquiescence by the receiver, who was 
entitleci to take the property into his possession, that the bankrupt 
should use such raaterials witli the understanding that Mrs. Doyle 
would pay therefor. 

[4] The fourth spécification relates to the transfer by the bankrupt 
to his attorney of his equity in certain securities which were not sched- 
uled and of money on deposit in the National: Bank of Commerce. 
The assigned securities had been pleaged as collatéral security for pre- 
vious loans and advances to the bankrupt, and, though the bank has 
since satisfied its claim out of part of the collatéral pledged to it, the 
assignée, Mr. O'Grady, has not realized anything on the remaining 
securities or on the amount realized on the sale by the bank, nor taken 
the same into his possession under his assignment. Since the argu- 
ment he has tendered to the trustée the delivery of an assignment of 
his interest in the securities, but, according to the reply brief, such 
assignment was conditional and in the opinion of counsel for the trus- 
tée nécessitâtes bringing an action against the bankrupt to recover the 
equities. ,Such conditional assignment will not now relieve the bank- 
rupt from the conséquences of his acts, or be considered to négative 
his obvious intention to conceal his equities in such property, which, 
according to the évidence, amounted to about $900. The assignment 
to his attorney was made on the day before the filing of the pétition 
in bankruptcy, and was delivered to the bank holding the securities 
in pledge after the adjudication. The explanation of the bankrupt 
that the assignment was made merely for the purpose of enabling his 
attorney to collect the surplus after satisfying the pledge seems espe- 
cially incredible in view of the fact that he was thoroughly f amiliar 
with the bankruptcy proceedings which were then imminent, and his 
omission to schedule his interest in the said securities indicates an 
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intentional concealment of his property and an utter disregard of his 
duty to surrender it to his creditors. 

[5] By the seventh spécification, the bankrupt is charged with hav- 
ing deeded to liis wife an undivided one-half interest in the ware- 
house on White street. It is shown that in an action in the Suprême 
Court of this State by the trustée against Mrs. Doyle it was decided 
that the conveyance to her was to secure her as creditor to the amount 
of $10,000, but, as the conveyance was made within four months of 
bankruptcy, a préférence had been given his wife by the bankrupt 
over other creditors of the same class, and by decree of the court 
such deed was canceled and annulled. The learned court expressed 
the opinion that the said transfer was not f raudulently made, but that 
it was made in the belief that the bankrupt was still solvent. The spé- 
cial master, however, beheved that the évidence before him disdosed 
a fraudulent concealment by the bankrupt of his property under sec- 
tion 14b of the Bankruptcy Act. Inasmuch as the Suprême Court ex- 
pressly found that $10,000 was borrowed by the bankrupt from Mrs. 
Doyle a number of years before the conveyance, it may fairly be ac- 
cepted I think that the transfer was in the nature of a preferential 
payment to Mrs. Doyle, a creditor, as distinguished from a fraudulent 
transfer to which latter the élément of an interit to defraud is essen- 
tial. Githens et al. v. Shiffler et al. (D. C.) 112 Fed. 505 ; In re Maher 
(D. C.) 144 Fed. 503. 

[6] The fifth spécification charges a transfer by the bankrupt while 
insolvent of 270 shares of the capital stock of the Moliawk Condensed 
Milk Company of the par value of $27,000. The bankrupt testified 
that he transferred thèse shares of stock to his wife on December 24, 
1897, the considération therefor being his love and affection for her, 
and that later, on January 6, 1908, he assigned to her five additional 
shares which were not included in the earlier exhibit assignment. He 
claims to hâve been clearly solvent at thèse times, and, indeed, there 
is no évidence to show that that was not the situation at the date of 
the earlier assignment. 

The ramifications of this stock wdiich is now held by the Genesee 
Valley Trust Company as a pledgc for advances to the bankrupt, 
and which is valued at $60,000 over the amount pledged, need not 
be dwelt upon. Its fraudulent concealment concedcdly dépends 
wholly upon whether or not it was actually assigned by the bank- 
rupt to his wife in the year 1897. It was scheduled by the baid^;- 
rupt as an asset, and at the time of the bankruptcy was held by 
Belding Bros, of New York City as collatéral security, being after- 
wards pledged to the Genesee Valley Trust Company. It appears 
that because of his ownership thereof Doyle in 1908 became enti- 
tled to receive 812 shares of increased stock in the Mohawk Con- 
densed Milk Company of the value of $81,200. Ail of the stock 
was issued to the bankrupt save one-half of the said increased 
stock, which was issued to Mrs. Doyle at the suggestion of the 
Bank of Commerce for the purpose of securing a k^an of $40,000 
made to her after a refusai of the same to the bankrupt. The bank- 
rupt testified that he had assigned the original shares to his wife. 
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and the purported assignment was offered in évidence. No claim 
is made that Mrs. Doyle took title to the stock, or that it was trans- 
îerred to her on the books of the company. Her testimony as to 
her ownership was indefinite and contradictory. Her version of 
the transaction is that in 1905 a friend advised her to hâve this 
stock put in her name, and that, shortly afterwards, she received 
270 shares, and within a year or two 5 additional shares, while the 
purported assignment was dated ten years before the transfer of 
the latter shares. She also testified that the assignment was made 
to secure advances to her from the Genesee Valley Trust Company 
and Belding Bros, for and on account of her husband, but the évi- 
dence clearly shows that she borrowed for Mr. Doyle after the 
bankruptcy proceedings were instituted, and not before. Subsé- 
quent to the bankruptcy the bankrupt prevailed upon Mr. Badger 
to give his note to the Genesee Valley Trust Company for $88,855.- 
92, the amount for which the stock was pledged to Belding Bros., 
and which was then held by the Trust Company as collatéral to 
the Badger note, together with other shares owned by Curtice 
Bros. At such time there was delivered to the Trust Company an 
agreement between Mrs. Doyle and Mr. Badger reciting that Mrs. 
Doyle was the owner of 275 shares of stock in the Mohawk Con- 
densed Milk Company, and that, on payment of the Badger note, 
such number of shares would be transferred to her. 

The theory of the objecting creditors is that at the time the 
bankrupt scheduled such shares of stock subject to the claim of 
Belding Bros, he believed the trustée would accept his view that 
there was no equity therein, but that, failing in the élection of a 
friendly trustée, he attempted to conceal his equities by the pur- 
ported assignments in évidence, and the recitation of ownership in 
Mrs. Doyle, contained in Exhibit 47. The spécial master fully con- 
sidered the circumstances in their entirety. Rejecting the testi- 
mony of the bankrupt and his wife in relation to the assignment 
of the shares of stock, he credited the testimony of the witness 
Hamilton, a handwriting expert, who testified that in his opinion 
the purported assignment was executed in the fall of 1908, and not 
in December, 1897, as claimed by the bankrupt. The opinion was 
based upon a comparison of the signature of the assignment with 
the admitted handwriting of the bankrupt in 1897 and 1908 and up- 
on a chemical test of the ink used, but such expert testimony was 
contradicted by another handwriting expert, the witness Osborn, 
who asserted that in his opinion it was impossible to state the 
month or year of the exécution of the assignment, though he ad- 
mitted that the handwriting of the bankrupt had changed from 
1897 to 1908. Testimony of handwriting experts, the use of the 
microscope to make a test of disputed handwriting or of the par- 
ticular ingrédients of the ink used, is at times of undoubted assist- 
ance in determining whether or not the writing under considéra- 
tion was donc at a purported time ; but, in view of the contradic- 
tory testimony of the expert witnesses, I do not ascribe very much 
value to the testimony of the witness Hamilton, and would not 
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on that testîmony alone discrédit the assignment, but the many pe- 
culiar circumstances in the case support that view and persuasively 
indicate that such stock at the filing of the pétition herein was 
really the property of Doyle subject only to the pledge of Belding 
Bros. 

[7] No one would perhaps wish to convict the bankrupt of com- 
mitting an offense punishable by imprisonment under section 29 
of the Bankruptcy Act on such a showing, but, to bar a bankrupt's 
discharge, it is enough, I think, that the évidence by a fair prépon- 
dérance establishes a fraudulent concealment, and proof thereof 
beyond a reasonable doubt is unnecessary. In re Leslie (D. C.) 
119 Fed. 406; In re Delmour (D. C.) 161 Fed. 589; In re Dauchy 
(D. C.) 122 Fed. 688; ColHer on Bankruptcy (9th Ed.) 339. 
In disregarding the testimony of the bankrupt and his wife, the 
spécial master acted clearly within his rights ; the conclusion 
reached by him being that the évidence was so coniîicting that it 
could not be safely considered to négative the presumption of fraud 
follow^ing from the conduct of the bankrupt. The fact that at the 
outstart the bankrupt scheduled such shares as an asset would seem 
to strongly négative the bona fides of the assignment. His ab- 
solute control over the stock from the time it was issued down to 
the bankruptcy to the positive exclusion of his wife, his varions 
pledges thereof to banks and Belding Bros, without informing the 
pledgees until after the bankruptcy of his assignment to his wife, 
his assumed ownership, the failure of himself and wife to assert to 
Gebbie during the complications with the Milk Company the wife's 
ownership of the stock, the failure to transfer the same on the 
books of the company, are ail circumstances which to my mind in- 
dicate the absence of an intention to legally transfer the stock to 
Mrs. Doyle. The purported assignments standing alone, without 
the delivery of the property therein described or without some af- 
firmative act indicating Mrs. Doyle's ownership thereof, do not 
persuade me of the legality of the assignments, or that the bank- 
rupt actually divested himself of title thereto. As said by Judge 
Ray in Re Leslie, supra, in passing upon the question of the weight 
of the testimony : 

"Courts are not compelled to accept the bald statements of interested wlt- 
nesses, or of any wltness when his statements are laden with ioconsistencies, 
or burdened with inhérent improbabilities, or discredited by incriminatiug 
confessions." 

From ail the circumstances preceding and following the bank- 
ruptcy, it is difficult to escape the conclusion that the bankrupt de- 
signed to save as much as possible out of the financial wreck, and, 
having reason to believe that the stock was of much more value 
than the amount for which it was pledged, attempted to conceal 
the same. 

[8] To permit its disposai by fraudulent methods would obvi- 
ously prevent a just administration of his estate, and I am there- 
fore constrained to hold that the findings of fact by the spécial mas- 
ter upon conflicting testimony, uninfluenced by any mistaken con- 
clusions of law, should not be disturbed, even though this court 
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but for such findings might hâve reached a différent conclusion. 
Such is the rule enunciated in Re Harr (D. C.) 16 Am. Bankr. Rep. 
213, 143 Fed. 421, and in numerous other cases. 

Another spécification, the ninth, dealing with an intent on the 
part of the bankrupt to conceal his true financial condition, as 
shown by his failure to keep bocks of account from which his finan- 
cial condition could be ascertained, has been sustained by the spé- 
cial master, but I think it would serve no useful purpose to ex- 
plicitly pass upon such spécification. Enough has been stated to 
show that the bankrupt intentionally concealed certain portions of 
his property to hinder, delay, and defraud his creditors ; such con- 
cealment not being avoided by the mère scheduling of the 275 
shares of stock as an asset, for the word "conceal" by subdivision 
22 of section 1 of the Bankruptcy Act is given a broad meaning. 
and the subséquent acts of the bankrupt, and the évidence gen- 
erally, showing that he bas attempted to keep such property or 
the equities therein from the possession of his trustée is control- 
ling of the question of whether or not there was a concealment 
thereof to hinder, delay, and defraud creditors. 

My conclusion is that spécifications 2, 3, and 7 are overruled, 
while spécifications 4 and 5 are sustained. It follows that the dis- 
charge of the bankrupt will be denied. 



STROMBERG-CARLSON TELEPHONE MFG. CO. v. SIMMONS. 
(District, Court, N. D. Georgia. August 29, 1912.) 

1. Eeformation of Instruments (§ 19*)— Gkounds— Mutu^vl Mistake. 

Wliere a preliiuinary eontract by vvliicli défendant was to exécute to 
coniplalnant a séries of notes, some of whicli were to run a numlier of 
years, clearly provided tliat tbey sliould contain a provision makiug tlie 
entire debt due ou default in the payment of any note or interei-'t, but 
such provision was omitted by niutual lulstalce, coiuplainant is entltled 
to liavo the notes reformed by its insertion. 

[Ed. Note. — For otlier cases, see Keformation of Instruments, Cent. 
Dig. §§ 74-78; Dec. Dig. § 19.*] 

2. REFERENCE (§ 99*) REFERENCE BY COKSENT— FiNDINGS OF MaSTEK. 

Where an entire case is referred to a master by consent of the par- 
ties, his findings of fact are entitled to the weight of the verdict of 
a jury. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. §§ 148-15C; 
Dec. Dig. § 99.*] 

3. Action (§ 62*) — Peematube Commencement— Extension of Debt. 

Pledges of additional collatéral by a debtor after defaults in meet- 
ing partial payments held, under the évidence, not to hâve been inade 
under an agreement, express or implied, for an extension of the time 
of payment, so as to render a suit brought by the créditer several 
months afterward prématuré. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 718-723 ; Dec. 
Dig. §62.» 

Prématuré conimenceinent of actions, see note to American Bonding 
& Trust Co. v. Gihson County, 76 O. 0. A. 159; City of Trinidad v. 
Holvasona, 102 C. C. A. 424.] 

•For other cases see same topio & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the Stromberg-Carlson Téléphone Manufactur- 
ing Company against C. Jérôme Simmons. On exceptions to report of 
spécial master. Report confirmed, and decree for complainant. 

See, also(C. C.) 185 Fed. 211. 

The follovving is the report of John M. Slaton, spécial master: 

By order of your honor of date Aprll 6, 1911, the above case was referred 
to me as spécial master, to make and report my findings in accordance with 
the ternis of said order, vvhich report I lierewith submit: 

The complainant was engaged in the business of nianufacturing téléphones, 
supplies, etc. The respondent was interested In the Atlanta Téléphone Com- 
pany, having been its président. The indebtedness constitutiug the subject- 
matter of this litigation was for borrowed money. The bonds, stocks, etc., 
pertained to the Atlanta Téléphone Company. 

The complainant flled a bill against the respondent, averrlng that certain 
notes exccuted by him to complainant failed, through error of the scrivener, 
to contain an accélération clause making the whole debt due, which clause 
was inteuded by both parties, in accordance with a preliminary contract be- 
tween them, to be included. Further, said bill averred that certain collatéral 
pledged to secure said notes was Improperly described theroin as "first-mort- 
gage bonds," instead of "gold niortgage bonds." Complainant prayed a refor- 
mation of the notes, a decree in its favor for the principal and interest of 
said notes against said respondent, and a decree for the sale of the security 
pledged, aud for gênerai relief. 

ïhe respondent filed an answer admltting the indebtedness, but denied the 
right of tUe complainant to reformation as prayed, and claimed that the debt 
was not due for reasons hereiiiafter stated. He further cUarged that ineq- 
uitalvle conduct on the part of complainant lu preventing him froui realizing 
on the pledged seeurities should debar the complainant froni prevailing In 
this case. 

Reformation. 

The flrst question is the right of reformation. The whole case centers about 
a contract datod .Tuly 11, 1907 (Kec. p. 20). That contract, made between 
complainant aud respondent, clearly couteini)lated a pledge of "gold mortgage 
bonds," and, in fact, the complainant bas in its custody as pledged "gold 
mortgage bonds." Mr. i^Immons himself testities: "Now I knew that the 
Stromberg-Carison Company were to hâve for my debt gold bonds." The 
évidence shows beyoud dispute the right to reformation in this particular. 

The contract of July 11, 1907 (Kec. p. 20), provided that the indebtedness 
should be put in "note form," aud that said note shonld run through a period 
of 14 j'ears, interest to be paid at certain times, and the principal to be re- 
duced at certain iutervals, lu default of compliance with which the whole 
debt should be due. Mr. McCanue, represeuting complainant, did not prépare 
the notes until January, 1908. The delay was occasioned by preliminary 
steps essential to carry out the contract His testimony is to the efCect that 
he had before him the contract of -July 11, 1907, and endeavored to foUow It. 
As a forui for guidance, he utilized a blank eniployed by the trust company 
with which he dealt. Eltlier bis eye overlooked one Une in dictatiug to the 
stenographer, or the stenographer made the error of oraitting from the note 
the words: "This whole obligation shall immediately beconie due and pay- 
able." This acceleratlve clause had been inserted at the suggestion of a 
member of the executive committee of complainant, when the form prepared 
by Mr. McCanne for a payment of the entire debt in one and two years was 
modified so as to allow a longer extension. This acceleratlve feature was 
fully explained to Mr. Simmons (page 624). The embarrassed condition of the 
Téléphone Company, the long number of years through which the indebted- 
ness was to run, the helpless situation of the complainant without it, ail 
emphasize its importance. 

It is true that Mr. McCanne, in foUowing the form of pledge for express- 
ing the contract of .Tuly 11, 1907, put into the note the provision, not called 
for by said contract, that the seeurities might be sold without notice and 
199 F.— IT 
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bought în by the pledgee. Also two notes were executed Instead of one, 
which Is manifestly iœmaterlal. Eut, when Mr. McCanne returned the notes 
to Simmons, he aceompanled them witU a letter statlng: "We now inclose 
notes prepared for you to exécute in accordauce with the terms of the pre- 
liminary agreement of July 11, 1907." Mr. Simmons says he examined the 
notes and found the acceleratiug clause omitted, but thought the change of 
the notes was intentional. I think that, under the circumstances, Mr. Sim- 
mons was estopped from objeeting to the reformation of the notes. 

Mr. Simmons' recollection about the matter is admittedly hazy, for he tes- 
tifies, In explanatlon of his subséquent letters, inconsistent with his knowl- 
edge of the omission of the aceelerative clause, that he had forgotten about It. 

In fact, every letter and document In the case shows an insistence upon the 
contract of July 11, 1907, and no documentary évidence in the case is con- 
sistent with any theory except the présence of the aceelerative clause In the 
notes. Mr. Simmons and his son differ from Messrs. McCanne, Kodclf , Wolf, 
and Conklln, but every letter from Mr. Simmons, every paper signed by him, 
every letter to him containing pertinent communications undenied by him, 
ail establlsh that he believed the complainant had the right to déclare the 
entire debt due. 

The circumstances of the case show no lâches. The letter to Mr. Simmons 
containing the notes said they were executed in accordauce with the contract 
of July 11, 1907, and Mr. McCanne had the right to rely on his attention be- 
tng called by Mr. Simmons to any variance therefrom. Mr. McCanne unin- 
tentlonally omitted the aceelerative clause, and, finding the facts as above 
stated, I flnd in favor of the reformation of the notes in that particular. 

Dld the deposit of other securities operate, under the facts, to postpone 
the default or to render the suit prématuré? 

Under the contract of July 11, 1907, certain "flrst-mortgage bonds" were 
to be exchanged for "gold mortgage bonds," which were to be pledged for the 
indebtedness i of Mr. Simmons to complainant No payment on the notes, 
elther as interest or in réduction of tUe principal, was made subséquent to 
February, 1908. Mr. Simmons was begging for time, explalning the dépres- 
sion in business and loss of téléphones by reason of the panic. Being in 
arrears and being pressed for payment (page 95), Mr. Simmons on October 
28, 1908, wrote to Mr. McCanne, representing complainant, suggesting that 
he take about $80,000 in bonds (which turned out to be $69,000), and which 
were not covered by the contract of July 11, 1907, and that Mr. McCanne 
sell them, paying up Simmons' arrearages (page 96). Instead, McCanne took 
the $69,000 in bonds as additional securlty (page 97), and made a spécifie 
written agreement (pages 101, 102) that said bonds are to be held under the 
agreement of July 11, 1907, varying only in the provision that more bonds 
on account of payments shall be returned of the $69,000 lot than of those 
pledged in the July 11, 1907, agreement. 

Mr. Simmons, falling to make any payment on his indebtedness, was visitea 
In Atlanta by Mr. McCanne on February 19, 1909 (page 102), and again Mr. 
Simmons signed a spécifie pledge agreement for a deposit of $13,000 more 
gold bonds (pages 103, 104), expressly providing that they should be held 
under the contract of July 11, 1907, differlng only in the proportionate with- 
drawals on réductions of the debt. 

It will be observed from the original contract of July 11, 1907, respbndent 
was obllgated to exchange flrst-mortgage bonds for gold mortgage bonds, and 
he had not efCected exchange of but about $40,500 of thèse bonds (see also 
page 113). Complainant Insisted that thls should be done (page 119). The 
unexchanged bonds seemed to hâve been pledged for indebtedness vrith some 
Atlanta créditer. The complainant insisted (page 121) that respondent either 
pledge with It as additional security the $6,000 of bonds held by him, or that 
they should be utillzed in effectlng the exehange of bonds above mentloned. 
On October 31, 1909, Mr. Simmons adopted the former alternative, and 
pledged with complainant the $6,000 of bonds under a spécifie agreement that 
they should come under the July 11, 1907, agreement. The pledge specifically 
provided that thls pledge of the $6,000 of bonds should be released if the ex- 
change of the bonds named in the pledge were made by Siuunons. Otherwlse, 
they should "be held uncondltlonally." 
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There are the three deposits of bonds on which respondent clalms an Im- 
plied indulgence which would render the suit prématuré. In one Instance, 
Mr. Simmons testlfies (page 264) that Mr. McCanne did not say "in so many 
words, 'we will indulge you.' " He said: " 'We are indulging you.' " 

Doubtless the deposits were made with the hope of Indulgence, and Mc- 
Canne thought such was the hope of Simmons. But MeCanne dénies any 
promise of indulgence, and the express terms of the pledge exclude indul- 
gence. In his brief respondent claims a right of indulgence of five years. 
But the deposit of bonds is followed up to the very date of suit by letters 
from Mr. Simmons admitting the right of complainant to sue for the eutire 
indebtedness, and negativing the possibility of reliance by respondent ou any 
Indulgence. The very last deposit of the $6,000 of bonds was for the purpose 
expressly of forcing an exchange of bonds as provided by the agreement of 
July 11, 1907. 

I must hold that the deposit of bonds created neither expressly nor im- 
plledly any right of indulgence or extension of time of paynient. 

Clipping Coupon Agreement. 

The Atlanta Téléphone Company had sufEered reverses, and was badly in 
need of rehabilitation. Complainant owned a large number of bonds as did 
Mr. Simmons. Recelvership was threatened under foreclosure. Therefore an 
agreement was made on June 5, 1909 (pages 113, 114), that ail the bondhold- 
ers who could be persuaded should clip their coupons, thus enabling the 
Company to use interest money for needed repairs, etc. This was equally 
bénéficiai to complainant and respondent. This agreement provided that, 
if the rehabilitation did not progress satisfactorily to the committoe named, 
a foreclosure might be brought on by them. Respondent claims that Mr. 
McCanne Induced hlm to consent to this, thereby deprlving him of means 
to meet his indebtedness to complainant, upon the promise of postponing his 
indebtedness. 

In the first place, it will be observed that on .Tune 5, 1909, the date of the 
agreement, many defaults had taken place on the part of respondent. He 
was equally Interested with complainant in the reconstruction of the prop- 
erty and the avoidance of foreclosure. Even with this seeurity against fore- 
closure its avoidance was not assured. The testimony of Mr. Simmons was 
vague (pages 269, 350-354), and expressed his understanding as to extension 
rather than express language. His agreement (page 113) did not eonvey any 
such idea. His letters subsequently recognized tliat his entlre indebtedness 
was due. If the additional bonds were deposited as claimed, then there was 
no need of extension. I am forced to flnd that no indulgence can be predi- 
cated on the clipping of the coupons. 

Bad B'aith. 

It Is further claimed by respondent that complainant should not prevail in 
this suit because it interfered in bad faith with his sale of tUe téléphone 
properties, thereby disabllng him from paying his indebtedness. 

The évidence totally fails to sustain this défense. 

Conclusion. 

While there is conflict In the memorles of witnesses ou »everal points at 
issue, the situation and surrounding circumstances are with the complainant. 

Beyond this, however, the master must report that every letter, agreement, 
and document in the case, signed by either party to this litigation, is in favor 
of complainant, and consistent only with its contentions. The claims of com- 
plainant are asserted in numerous letters to respondent, and nowhere is 
there a déniai or dissent on his part. 

I therefore recommend that complainant be granted, by appropriate decree, 
the relief prayed in its bill. 

I recommend as foUows: 

The notes should be reformed so as to describe the bonds pledged as "gold 
mortgage bonds," instead of "first-mortgage bonds," and reformed further to 
provide that if respondent, C. J. Simmons, should default in any payment 
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eitbef of interest or the annual réduction of the principal of sald notes, the 
whole obligation siiall Immediately become due and payable. 

That respondent C. J. Simmons be decreed to pay fortbwith to complainant 
the sumof $139,921.57 principal, witli interest at 6 per cent, per annum from 
February 1, 1908, said decree to hâve the effect of a gênerai judgment against 
respondent. By stipulation of complainant and respondent there are to be 
eredited on the interest the siim of $6,562.50 of date Augnst 1, 1911, and the 
further sum of $6,562.50 of date February 1, 1912. 

That complainant bas tbe right to immédiate foreclosure against and sale 
of ail the collatéral seeurities held by it, and described in the pleadings in 
this case and that complainant bas a spécial lien thereon to the amount of 
thls decree. 

Hardeman, Jones, Callaway & Johnston, of Maçon, Ga., for com- 
plainant. 

Andersen, Felder, Rountree & Wilson, and Robert C. & Philip H. 
Alston, ail of Atlanta, Ga., for respondent. 

NEWMAN, J. This case is now heard on exceptions to the re- 
port of the spécial master. The report shows the character of the 
case, the questions involved, and the facts necessary to an under- 
standing of thèse questions without restating them. 

[1] There are but two questions involved as the case now stands. 
The first question is the right of complainant to hâve a reformation 
of the notes given to it by the défendant Simmons and an accel- 
erating clause added, which it is alleged it was the intention of 
both parties at the time the notes were made to embody in the 
same. The second is made by the contention of the défendant that 
this suit was prematurely brought. The master found against the 
défendant on both of thèse questions. As to the first question, that 
is the right of reformation, there can be no doubt of the duty of the 
court to confirm the report of the master. The issue was one largely 
of fact with some conflict in the évidence, and it can hardly be ques- 
tioned, it seems to me, that there was évidence to sustain the master's 
report. 

[2] The spécial master's finding, he having been selected by the 
parties and appointed by consent, is entitled to the weight of the ver- 
dict of a jury. The parties agreed on Mr. Slaton, an able lawyer, as 
spécial master, and the case was referred to him. In efifect, I think 
the language of Mr. Justice Field, in Kimberly v. Arms, 129 U. S. 
S12, 9 Sup. Ct. 355, 32 L. Ed. 764, is applicable hère. It is as fol- 
lows : 

"But when the parties consent to the référence of a case to a master or 
other ofBeer to hear and décide ail the issues therein, and report his iind- 
ings, both of fact and law, and such référence is entered as a rule of 
court, the master is clothed with very différent powers from those which 
he exercises upon ordinary références, without such consent ; and his dé- 
terminations are not subject to be set aslde and disregarded at the mère 
discrétion of the court. A référence by consent of parties of an entire case 
for the détermination of ail its issues, though not strictly a submission of 
the controversy to arbitration, a proceeding which is govemed by spécial 
rules, is a submission of the controversy to a tribunal of the parties' own 
sélection, to be governed in its couduet by the ordinary rules applicable to 
the administration of Justice in trlbunals established by law. Its iindlngs, 
like those of an independent tribunal, are to be talien as presumptively cor- 



SÏKOMBEEG-CAELSON TELEPHONE MFG. CO. V. SIMMONS 261 

rect, subject, Indced, to be re^iewed imder tlie resei'vation eontaiiied in tSio 
consent and ordcr of tlie court, wlien tliere bas been nianifest error in tho 
considération given to tbe évidence, or in tbe application ot tlie law, but not 
otberwise." 

Even if it be not such a référence as there conteniplated, error on 
the master's part must be plain and nianifest. 

The simple question was, Did the parties, by niutual mistake, 
omit the accelerating clause from the notes? And the master, after 
a full hearing (jf ail the évidence which could throw light on the 
question, decided that they did. There is no légal ground for disturb- 
ing his finding, 

[3] The conclusion of the master on the next question is stated 
by the master as foUows: 

"There are lliree dciiosiis ol' bonds on wbicli respondeiit daims an iniplied 
Indulgence whicii woind rendei- the suit premaliire: !f( 9.000 of bonds not 
covered by tlie contract of Jniy 11, 1007, or the notes sued on, transfer- 
red as additional seciirity to coniplainant on Aovembcr 17, 1908 (see page 
101 of the iuaster's reiiort of tlie évidence); Sl.'3,000 of l;onds pledged in 
J'ebruary, 1009 (see pa^e 101 of the master's reijort of eviileiiee) ; -¥0,000 
of bonds transferred to coniphiinant Octol;er 11. 3909 (see page 124 of the 
jnaster's rei)ort of evideiice). Doultlcss the doposlts were luade with the 
hope of indulgence, and Jlct'anne tl)ought such was the hope uf i^iiuirions, 
but McCaune dénies any iironiise of indulgence, and the express terms of 
the pledge exclude indulgence. In his brief respoudent claiins a rlght of 
indulgence for tive yeai's, but the depesit of bonds was f.?ll>i\ved up to th..; 
very date of the suit by lettons troui i\lr. .'^imnions, adniitting the right of 
the eomplaiiiii]!); to sue for the entire indebtednoss and iji'nati'. hig tbe pos~ 
siblllfy of reliance by respondent on any indulgence. ïlic v'oiï l:ist deposiî. 
of $6,000 of bonds was tor the purpose exiJressly of toreiiig an excUange 
of bonds, as provid<Hl by the agreenient of .]uly 11, 1907. I must hold that 
the deposit of bonds created, neitUer espressly nor impliedly, any right of 
indulgence or extejisiou of tinie of paynient." 

The facts found by the master on this subject, as will be seen, are: 
(1) The three deposits of bonds, $69,000; $13,000 and $6,000, ag- 
gregating $^8,000 ; (2) the further fact that Simmons made thèse 
deposits with the hope of indulgence by reason thereof; (3) that 
McCanne, acting for the complainant company, knew that Simmons 
hoped for such indulgence, but denied any promise of indulgence, 
and that the express terms of the pledge excltide indulgence ; (4) 
and, finally, that letters written by Simmons, up to the very date of 
the suit, négative the possibility of his having relied on such indul- 
gence. 

This States succinctly the case made by the master's report, and I 
am satisfied that there is sufficient évidence to justify and sustaiti 
this finding. There was clearly no express agreement for. an exten- 
sion, and the master seems to be supported by évidence in finding 
that there was nothing from which an agreement to extend could be 
implied. Assuming that the master has found the facts correctly, 
under the law there would be no right to postponement. I do not 
discuss the numerous authorities cited pro and con, but they are quite 
fully collated in 7 Cyc. 894, 895. It may be proper to remark, how- 
ever, that there was some indulgence of Mr. Simmons by the com- 
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plainant, because the last deposit of bonds was in October, 1909, and 
suit was not brought until May 17, 1910. 

Very able and earnest arguments were made by both the counsel 
arguing this case for the défendant on this feature of the case, and 
I was very much impressed by them, and hâve consequently given 
the évidence and argument careful examination and much thought; 
but in any proper and reasonable view of the facts I am constrained 
to hold that the spécial master was justified in finding that there was 
no légal obligation, expressed or implied, on the part of the com- 
plainant to forbear suit at the time the suit was brought. What oc- 
curred in connection with the coupon-cHpping agreement adds nothing 
to the right of the défendant in this respect, so far as I can see. I 
am compelled to overrule the exceptions to the master's report, and 
to confirm the same. 

A decree of reformation will be entered in accordance with the 
master's report, and also a decree for the sum named therein, less 
the amount to be credited by reason of the récent receipt by com- 
plainant of interest, which, in a stipulation filed by it with the court, 
it is conceded amounts to $13,125. 



DONAHOB et al. v. FRANK S. 

(District Court, a D. of Pennsylvania. September 14, 1912.) 

No. 625. 

1. Specifio Pebfobmance (I 101") — Répudiation op Contbact — ^Tendes — 

ExcusR. 

It is not a prerequlslte to specittc performance of a contract for the 
sale of real property that a tender be made of property or money where 
the opposite party bas expressed a purpose not to eomply with, but to 
repudlate the contract. 

[Ed.. Note. — For other cases, see Spécifie Performance, Cent. Dig. §| 
290, 295, 311-317; Dec. Dig. § 101.* 

Necesslty of tender of performance of contract, see note to Hosmer v, 
Wyoming Ky. & Iron Ce, 65 C. C. A. 91.] 

2. Specifio Perfoemance (§ 66*) — RiaiiT of Vendor. 

Where a vendee may maintain a suit in equity for spécifie performance 
of a contract for the sale of land, the vendor may also maintain a bill 
for spécifie performance of the vendee's agreement to pay the purchase 
money. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. | 
19T; Dec. Dig. § 66.»] 

3. Speoific Performance (§ 58*) — Contract — Constetjction — "Rktained." 

A contract for the sale of certain real property provided for payment 
of $500 cash on the maklng of the contract and the balance on a specifled 
date, when the deal was to be closed. It then declared that, if the ven- 
dee should make default in paying the balance as provided, the $500 pay- 
ment should be forfeited to the vendors and "retained" by them as liq- 
uidated damages for breach of the contract, and for the failure of the 
vendee to pay the balance of the considération. Held, that the -word 
"retained" could not be construed to mean "accepted," and that the $500 
payment should be regarded as security only for the performance of the 

•For other cases see same topic & % ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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contract by the vendee, and its rétention by the vendors on the vendee's 
refusai to perform dld not preclude them from maintaining a suit for 
spécifie performance of tbe vendee's obligation to pay ttie balance of the 
price. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent. Dig. |§ 
179, 180 ; Dec. Dig. § 58.* 

For other deflnitions, see Words and Phrases, vol. 7, p. 6196.] 

In Equity. Suit by John Donahoe and another against Byron Franks 
for spécifie performance. On final hearing. Decree for complainants. 

Linton Sattertiiwaite, of Trenton, N. J., for complainants. 
Willis G. Kendig, of Lancaster, Pa., for respondent. 

THOMPSON, District Judge. A bill was filed by the plaintiflfs for 
spécifie performance by the défendant of a contract for the purchase of 
certain lands at Trenton, N. J. The suit was based upon an agree- 
ment in writing as follows: 

"Articles of agreement, made and entered into the first day of June, A. D., 
nineteen hundred and ten, between John Donahoe (and Mary Donahoe, his 
wife) and Thomas Nolan, (and Laura Nolan, his wife) of the city of Trenton, 
In the county of Mercer and state of New Jersey, parties of the flrst part 
and Byron Franks, of the same place, party of the second part, -witnessetb; 

"The said parties of the flrst part, in considération of the sum of nine 
hundred dollars an acre, to be paid as hereinafter provided, hereby agrée 
to sell unto the said party of the second part, his heirs and assigna, ail the 
certain lot, tract or parcel of land, situate in the city of Trenton, aforesaid, 
bounded and described as follows, to wit: [Hère follows description of the 
land.] 

"And Jt is mutually agreed by and between the parties hereto that the 
said party of the second part shall, at or before the ensealing of thèse prés- 
ents, pay to the said parties of the flrst part the sum of flve hundred dollars 
($500), and that the balance of said considération, to wit, the sum of twenty 
thousand, nine hundred and twenty dollars ($20,920), shall be paid by the 
said party of the second part to the said parties of the first part, at ten 
o'clock of the forenoon of the flrst day of September, A. D. nineteen hundred 
and ten, at the ofiice of William M. Jamieson, in the Forst Richey building at 
the corner of Warren & Sfcate streets, in said city of Trenton, at which time 
and place the said parties of the first part wlll deliver to the said party of 
the second part a good and sufllcient deed In the law for said premises. 

"And it is mutually agreed that the said parties of the flrst part shall sup- 
ply to the said party of the second part fuU searches In référence to said 
premises, and that the said deed of conveyance shall be a gênerai warrant 
deed containing full covenants. 

"And the said parties of the flrst part covenant and agrée to and with the 
said party of the second part, that the said premises shall be free and clear 
of any and ail encumbrances. The quantity of the land in said tract to be 
determined by a compétent surveyor to be chosen by both parties. 

"It Is mutually agreed by and between the parties hereto that ail clays on 
said premises that hâve been mined or plled and ail clays on the parts of 
said premises where the surface thereof has been broken in order that clay 
may be taken therefrom for the purposes of the manufacture of bricks, that 
the said parties of the first part may hâve the privilège of removing ail 
such clays off and from said premises at any time between the date of thèse 
présents and the flrst day of November, nineteen hundred and ten, notwith- 
standing that an absolute deed of conveyance therefor may bave been made 
and dellvered to the said party of the second part as aforesaid. 

"And It is mutually agreed by and between the parties hereto that if the 

♦For other cases eee same topic & i numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sàid party of the second part should default In the payraent of the sait! 
balance of said considération at the time and place fts af orosaid, that the sald 
paymeut of flve hundred dollars ($500) so niade by the said party of the sec- 
ond part to the said parties of the flrst part shall be forfeited to the said 
parties of the first part and retained by them as liquidated damages for the 
breach of this contract, and for the fallure of the said party of the second 
part to pay the said balance of the said considération money as aforesaid. 

•'In wituess whereof, the said parties of the flrst part with thelr respective 
wlves, and the said party of the second part hâve hereunto set their hands 
and seals the day and year first above written. 

"John Donahoe. [Seal.] 
"Mary Donnhoe. [Seal.] 
"Thomas Nolan. . [Seal.] 
"Laura Nolan. [S^eal.] 
"Byron Franks. [Seal.] 
"Signéd, sealed, and dellvered in the présence of Wm. M. Jamleson." 

The agreement was duly acknowledged before a master in chan- 
cery of New Jersey. Under the agreement the purchase was to be 
completed September 1, 1910. The bill sets forth that the plaintiffs, 
at the request of the défendant, executed in writing on August 31, 
1910, an agreement to extend the time for performing the contract 
by the, défendant from the Ist day of September, as expressed in the 
contract,. until the 3d day of October, 1910; that the défendant had 
the premises surveyed by Cari Rickey, civil engineer and surveyor 
selected by him, who reported the quantity of land in the tract to be 
23.42 acres; that the purchase price of tke premises at $900 an acre 
in accordance with the survey amounted to $21,078, which amount the 
plaintiffs agreed to accept in lieu of the $21,420 named in the agree- 
ment; that the sum of $500 was paid by the défendant at the time 
of the escecution of the agreement, and there remained unpaid the 
sum of $20,578; that on October 3, 1910, pursuant to the agreement 
of extension, the plaintiffs were présent at the place mentioned in 
the agreement with a deed executed by plaintiffs and their respective 
wives, conveying the premises clear of incumbrances, the deed being 
a gênerai warranty deed with covenants against ail incumbrances or 
defects in the title, and that they tendered themselves ready to deliver 
the deed atid full searches showing the premises to be free from ail 
incumbrances, but that the défendant failed to appear at the time 
and place agreed upon to pay the balance of the purchase money, 
and to receive delivery of the premises. The bill further averred 
that the plaintiffs had since that time frequently requested the défend- 
ant to perform his contract and pay the balance of his purchase price, 
and were, at ail times ready to deliver the deed and searches to the 
défendant on his paying the remainder of the purchase price, but the 
défendant had always refused to perform his part of the contract, 
and to pay thé balance of the purchase price and accept the deed. The 
défendant in his answer admitted the exécution of the agreement. 
and denied— 

" * * ' * however, tliat by the f;aid agreement he agreed to purchase the 
premises therein desCribed, but avevs that the said agreement was an op- 
tional agreement for the purchase of the said premises, and that it was un- 
derstood by and betvveen ail pf the parties thereto that the 'said agreement 
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should be so held and construed, and that the fallure of the said défendant 
to exercise the rights granted to him by the sald agreement shonld not ol)- 
ligate him beyond the forteiture of the suni of flve hmidred ($500.00) dol- 
lars paid by him, the said défendant, ro the said iilaintiiïs, ou the date of 
the exécution of the said agreement." 

He further denied the exécution of the extension agreement at his 
request, and averred that while he had requested of William M. Jamie- 
son, Esq., attorney for the plaintiffs, that he procure for him an exten- 
sion of the agreement, he had been advised by Mr. Jamieson that the 
plaintiffs had refused to make any such extension, whereupon he had 
notified Mr. Jamieson that it would be impossible for him to exer- 
cise the rights granted to him by the agreement. He further denied 
that he had had a survey made of the premises, or that he had ac- 
quiesced in the survey of the civil engineer, or that there had ever been 
Eubmitted to him a change in the purchase priée by reason of the 
quantity of land being less than that set forth in the agreement. He 
admitted the payment by him to the plaintiffs of the sum of $500, 
and averred: 

'■ * * * That the said sum was. by mutual agreement of ail parties to 
the said agreement, to be forfeited by him to the said plaintiffs under the 
ternis and conditions of the said agreement, and that it has been retained by 
tliem as liquidated damages for the failure by him, the said défendant, to 
v^xercise the rights granted to him thereunder. The said d(;fendant dénies 
that he is obligated to the said plaintiffs iu the said sum therein mentioned, 
viz., twenty thonsand five hundred and seventy-eight (-$20,578.00) dollars, or 
any other sum or snms of moncy, and avers that the rétention by the said 
plaintiffs of the said sum of flve hundred ($.500.00) dollars is, and was stip- 
ulated in said agreement, full compensation for any and flll loss or damages 
suffered or sustaiued liy the said plaintiffs by reason of the failure of the 
said défendant to exercise the said agreement, as providod in the last para- 
graph of the same, more fuUy set forth at the foot of page four of said bill." 

He averred that he had received no notice either directly or indi- 
rectly of the agreement of extension, and no notice, directly or indi- 
rectly, that the plaintift's were to meet at the place specified in the 
agreement of extension on October 3, 1910, or at any other place or 
time for the purpose of tendering to him, the défendant, the deed and 
searches for the premises. 

The allégations of the bill are amply sustained by the testimony of 
the witnesses for the plaintiffs, and no évidence was introduced on 
behalf of the défendant. It is shown by the testimony that on June 
4, 1910, three days after the exécution of the agreement, the défend- 
ant entered into an agreement in writing with Martin Fitzgerald, by 
which the parties were to work mutually together for the best interest 
of both parties in the sale and improvement of ail the land secured 
from Donahue and Nolan, and to share in aîl the profits of whatever 
nature from the property, PVanks to receive 70 per cent, and Fitz- 
gerald 25 per cent. The défendant, through Mr. Fitzgerald, had the 
land surveyed and marked out iu lots by Cari H. Rickey, the civil 
engineer, in June, 1910. The survey showed the acreage to be 23.42 
acres, instead of 23.8 acres, and this acreage with the équivalent 
diminution in the purchase price was agreed to by the défendant per- 
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sonally with Mr. Jamieson, attorney for the plaintiffs. On August 
30, 1910, the défendant wrote Mr. Fitzgerald as follows : 
"Room 5, Blmore Building, 

"Trenton, N. J., Aug. SOtli, 1910. 
"Martin T. Fitzgerald, Trenton, N. J. 

"My Dear Sir: I hâve a party In Buffalo that I think I can sell the lots 
to If you can get an extension of even 30 or 40 days and I will dlvide the 
profits with you, if we eau sell to him we can make a good thing out of 
it. You say you can get an extension now do so, this is to your interest as 
well as mine. Yours respt. [signed] Byron Franlss." 

Under the authority of the above letter, Mr. Fitzgerald obtained an 
extension to October 3, 1910, and Mr. Fitzgerald then notified the 
défendant by the foUowing letter that the extension had been secured : 

"141 East State Street, 

"Trenton, N. J., Aug. 31, 1910. 
"Mr. Byron Franlîs, Lancaster, Pa. 

"Dear Sir: I hâve secured the extension you asked for and I trust you 
will soon be In position to take over the property. I advised the owners that 
you vvould surely be in position before the time was up on the extension so 
now you must get busy on this. 

"ïours very truly." 

The défendant then wrote Mr. Fitzgerald as follows: 
"Boom 5, Elmore Building, 

"Trenton, N. J., Sept. Ist, 1910. 
"Martin T. Fitzgerald, Trenton, N. J. 

"My Dear Sir: See L. C. Case In regard to Buffalo party, he Is in communi- 
cation with him. Yours respt. [Signed] Byron Franks." 

The extension agreement was prepared by Mr. Jamieson, attorney 
for the plaintiiïs, and delivered to Mr. Fitzgerald, who took it to 
the plaintiffs' place of business, where it was signed by them and de- 
livered to Mr. Fitzgerald as agent for the défendant. Mr. Jamieson, 
at the request of the plaintiffs, procured searches against the property, 
and prepared a deed in conformity with the terms of the agreement 
which was executed and acknowledged by the plaintiffs and their 
respective wives, conveying the land in fee simple to the défendant. 
The plaintiffs on October 3, 1910, were présent at the office of Mr. 
Jamieson, as agreed in the original contract and extension thereof, 
ready to deliver the deed and searches, but the défendant failed to 
appear and to pay the balance of the purchase money and to com-. 
plete the sale. Whereupon Mr. Jamieson wrote the défendant, who, 
on October 7, 1910, replied as follows: 

"Boom 5, Elmore Building, 

"Trenton, N. J., Oct. 7, 1910. 

"William M, Jamieson, Bsq., Trenton, N. J. 

"My Dear Sir: In reply to your letter will say. In the contract I signed 
with Donahue & Nolan there was spécifie liquidated damages, a forfelt of 
$500. I am the loser. Thanking you for any favors you hâve done me, I 
remain, Respt. yours [signed] Byron Franks, I^ancaster, Pa." 

[1] It is apparent that Mr. Fitzgerald in securing the extension 
was acting under the authority of the défendant, and whether the 
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défendant was notified by Mr. Fitzgerald of the time when the 
plaintiffs were présent at Mr. Jamieson's office to tender the deed 
and searches is immaterial, as it is not a prereqiiisite to spécifie 
performance that a tender be made of property or money where 
the opposite party has expressed a purpose not to comply with, but 
to repudiate, the contract. Blanton v. Kentucky, etc., Co. (C. C.) 
120 Fed. 318; Pollock v. Brainard (C. C.) 26 Fed. 732; Cheney v. 
Libby, 134 U. S. 68, 10 Sup. Ct. 498, 33 h. Ed. 818; McCullough 
V. Sutherland (C. C.) 153 Fed. 418. 

[2] It is well established that, where a vendee may maintain a 
suit in equity for spécifie performance of an agreement of sale of 
lands, the vendor may maintain a bill for the spécifie performance 
of the vendee's agreement to pay the purchase money. "The right 
of a vendor to corne into a court of equity to enforce a spécifie 
performance is unquestionable. Such subjects are within the set- 
tled and common jurisdiction of the court." Mr. Chief Justice 
Marshall in Cathcart v. Robinson, 5 Pet. 264, 8 L. Ed. 120. See, 
aiso, Raymond v. San Gabriel, etc., Co., 53 Fed. 883, 4 C. C. A. 89 ; 
McCullough V. Sutherland (C. C.) 153 Fed. 418. "The granting 
of the équitable remedy of spécifie performance is, in the language 
ordinarily used, a matter of discrétion, not an arbitrary, capricious 
discrétion, but of a sound, judicial discrétion, controlled by es- 
tablished principles of equity, and exercised upon a considération 
of ail the circumstances of each particular case. Where. however, 
the contract is in writing, is certain in its terms, is for a valuable 
considération, is fair and just in ail its provisions, and is capable 
of being enforced without hardship to either party, it is as much a 
matter of course for a court of equity to decree its spécifie perform- 
ance as for a court of law to award a judgment of damages for its 
breach." Pomeroy's Equity, § 1404. 

[3] The défendant contends, however, that the agreement is al- 
ternative in its terms, and is, in efïect, an option upon his part ei- 
ther to pay the purchase money and take the land, or to forfeit the 
$500 paid down at the time of the exécution of the agreement as 
liquidated damages, relying upon the final paragraph of the agree- 
ment, which is as follows : 

"And It Is mutually agreed by and between the parties hereto that If the 
said party of the second part should default In the payment of the sald bal- 
ance of sald considération at the time and place as aforesaid, that the sald 
payment of flve hundred dollars ($500) so made by the sald party of the 
second part to the said parties of the first part shall be forfeited to the sald 
parties of the first part and retained by them as liquidated damages for the 
breach of this contract, and for the failure of the said party of the second 
part to pay the said balance of the said considération money as aforesaid." 

The question is whether the sum provided to be forfeited as 
"liquidated damages" was intended as security for the performance 
of the contract, or whether under the clause quoted above the con- 
tract is to be construed as an option by which, at the élection of 
the défendant, he could pay the purchase money and take the land, 
or refuse to take the land and lose the money which had been paid. 
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The fact that the sum is stated to be "liquidated damages" is im- 
material unless the contract is to be construed as an option, and 
the forfeiture of the sum named is to be substituted for the pay- 
ment of the purchase money at the defendant's élection. 

"The différence between penalty and liquidated damages Is, as regards tlie 
cotnmon-law remedy, most materlal ; for aceording to eoumiou law, if the 
sum named is not a penalty, but the agreed amouut of liquidated damages, 
the contract is satisfled either hy its performance or the payment of the 
money. But, as regards the équitable remedy, the distinction is unimportant ; 
for the fact that the sum named is the amount agreed to be paid as liqui- 
dated damages is, equally with a penalty strietly so called, inefïectual to pre- 
vent the court from enforcing the contract in specie." Fry's Spécifie Per- 
formance, § 140. 

"The simplest illustration of this is the ordinary case of a stipulation on 
the sale of real estate that if the purchaser fail to comply with the condi- 
tion he shall forfeit the deposit, and the vcndor shall be at liberty to resell 
and recover as and for liquidated damages the deflclency on such resale and 
the expenses. Such a condition has never been held to give tlie purchasers 
tlie option of réfnsing to perform the contract if he choose to pay the pen- 
alty, nor to stand in the way of spécifie performance of the contract." Id. 
§ 147. 

"Notwithstanding the contract stipulâtes for the payment of liquidated 
damages in case of failure to perform, the court niay decree spécifie perform- 
ance, unless an option for payment instead of performance be giveu In the 
contract." Waterman on Spécifie Performance, § 22. Hull v. Sturdlvant, 
46 Me. 34. 

"If the agreement be construed as giving to the party the option to do the 
aet or pay a certain sum, equity will not interfère. In determining the ques- 
tion, the court will hâve regard to the whole agreement, and not merely look 
at the language expressing the pénal sum. It may treat the word 'penalty' 
as meaning liquidated damages, or the. words 'liquidated damages' as mean- 
ing a penalty. It may do this, notwithstanding the contract be alternative 
in its form, if the court can clearly see that the contract is to perform one 
of the. alternatives." Waterman on Spécifie Performance, § 2-3. 

The language of the agreement is sufhciently plain to be con- 
strued without taking into considération any extrinsic évidence as 
to the intention of the parties as to its construction. It is clear 
that what the parties intended as set out in the agreement was that 
the plaintiffs should sell to the défendant the tract of land in ques- 
tion, and that the défendant should pay the sum of $500 down and 
the balance upon the delivery of the deed. There is nothing in 
the language of the contract which indicates that the défendant at 
his élection should pay the purchase money and accept the deed or 
forfeit the $500 deposited and avoid the completion of the con- 
tratt. The penalty by way of liquidated damages was intended as 
security for the performance of the contract by the défendant. The 
contract is for the sale of the land, and the damages are for its 
breach, and equity will enforce the contract against the party in 
default, and not permit a party to pay the damages and refuse to 
perform. Brown v. Norcross, 59 N. J. Eq. 427, 45 Atl. 605 ; O'Con- 
nor V. Tyrrell, 53 N. J. Eq. 18, 30 Atl. 1061. In both of the cases 
last above cited the parties were bound by an agreement with a 
stipulation for liquidated damages in case of failure to perform, 
and the stipulation was construed to be intended to secure the per- 
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formance of the contract. In the latter case — O'Connor v. Tyr- 
rell — Chancellor McGill held that under such a contract it was not 
optional with the defaulting party to perform or to pay the sum 
named, and that damages did not become a factor in the considéra- 
tion of the remédies iintil there had been an honest effort to per- 
form and a failure, and he decreed spécifie performance. 

The agreement to pay liquidated damages in the présent case I 
think must be construed in accordance with the foregoing author- 
ities. It clearly was not the intention of the parties that the de- 
fendant should, at his élection, accept the deed and pay the pur- 
chase money, or refuse to perform and forfeit the deposit money, 
and the stipulation for liquidated damages must therefore be con- 
strued as a security for performance. The défendant, however, 
contends that the agreement has been carried to completion by 
both parties because the défendant agreed to pay and the plaintiff 
agreed to accept a sum of money as liquidated damages, and the 
défendant did pay, and the plaintiffs did accept, the same. He 
relies upon the décision in iloss v. Wren, 102 Tex. 567, 113 S. W. 
739, 120 S. W. 847, where a stipulation was contained in the con- 
tract that, upon default, "the purchaser shall forfeit the amount 
paid hereon to seller, and the same shall be paid to seller by said 
trustée and accepted by said seller as and for liquidated damages 
for such injury and damages as the seller may suffer by reason of 
the nonperformance of this contract on the part of the purchaser," 
and where it was held that, inasmuch as the vendor had agreed 
to "accept" the sum as liquidated damages, the court would not 
decree spécifie performance, but hold him to his contract to accept 
a certain sum in lieu of performance. It is urged by the défend- 
ant that the language in the last paragraph of the contract provid- 
ing that the $.500 shall be "retained" should be construed as though 
the word "retained" read "accepted." I do not think the language 
will bear that construction. The word "retain" means to hold 
back. The money was deposited in the hands of the plaintiffs, and 
they are no doubt entitled to hold it back pending the disposition 
of the çontroversy, but holding it back is not in any sensé équiva- 
lent to accepting it in lieu of the performance of the contract. The 
deposit was made as security for the performance of the contract, 
and its rétention by the plaintiffs surely puts them in no worse po- 
sition than if it had not been made at the time, but it had been 
agreed that the amount should be paid in the future on failure to per- 
form. 

I am of the opinion that the plaintiffs are entitled to the relief 
prayed for, and a decree may be entered accordingly. 
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MODERN WOODMBN OF AMERICA v. HATFIELD et ai? 

(District Court, D. Kansas. August 26, 1912.) 

No. 1,313. 

1. CotTBTS (§ 292*) UNrAIB COMPETITION USE OF COBPOBATB NAME SUIT 

BY FoEEiGN Corporation. 

A fraternal beneflciary soclety ineorporated under the laws of a state 
may maintain a suit lu equlty In a fédéral court in another state to en- 
join citizens of the latter state from formiug a corporation under Its 
laws for conducting the same business of Insuring the lives of its mem- 
bers, and having a name similar to complainant's for the fraudulent pur- 
pose of deceiving complainant's members and the public and unlawfuUy 
appropriating complainant's business and. good wlll. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 834; Dec. Dlg. 
I 292.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 0. C. A. 165 ; Lare v. Harper & Bros., 30 C. O. A. 
376.] 

2. Insurance (§ 692*) — Benepit Insubancb Societies — Incorporation — Kan- 

BAS STATUTE. 

Gen. St Kan. 1909, §§ 4303-4318, governing the organization of fra- 
ternal beneflciary societies, whlch in section 4309 provides that on the 
flling wlth the Superintendent of Insurance of a certlficate stating the 
names of the applicants, and, Inter alla, the "proposed corporate name 
of the association, which shall not too closely resemble the name of any 
similar association," if he shall find that its provisions are in accord- 
ance wlth section 4303, he shall Indorse hls approval thereon, and the 
certlficate, when recorded, shall constitute the articles of association, 
do not vest in the superintendent a discretionary power to détermine 
whether or not the name too closely resembles that of another associa- 
tion, but that question Is one which may be determined by the courts 
In the flrst instance. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1832; Dec. 
Dig. i 692.*] 

In Equity. Suit by the Modem Woodmen of America against 
Rodolph Hatfield and others. On demurrer to bill. Overruled. 

Ferry, Doran & Dean, of Topeka, Kan., for complainant. 
Rodolph Hatiîeld, of Wichita, Kan., and J. G. Johnson, of Pea- 
body, Kan., for défendants. 

CAMPBELL, District Judge. In this case the question now is 
on demurrer to the bill. It appears from the bill that complainant 
is an Illinois corporation, a fraternal beneflciary society, having 
for its purppses fraternal relations among its members and finan- 
cial aid to their beneficiaries upon their death ; that it has been, 
and is now transacting business in this state under due authoriza- 
tion since 1883, has about 80,000 members, has paid out to beneficiaries 
of deceased members more than $100,000,000, and is now paying out 
$11,000,000 per annum. Its organization as to head camp and sub- 
ordinate officers is then set out, and the tacts that the organization 
extends to 35 states of the Union and portions of Canada, and that 

■For other caset lee same toplc & i numbsb in Dec. t Aim Diga. 1907 to date, & Rep'r Indexe* 
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its revenues are derived from dues and assessments comprising 
gênerai and benefit funds. It is then alleged : 

"That the complainant bas fixed laws, raies, and régulations whlcà are 
passed aud adopted by tlie Head Camp of the society; that, under thèse 
laws, rules, and régulations, the society is controlled and managed and its 
funds collected and distributed ; that thèse laws, rules, and régulations, and ail 
forms adopted by the Head and Local Oamps thereunder, are the property 
and assets of the complainant society, that they are distinctive and well 
Isnown to its membership and to the gênerai public ; that the local camps of 
the State of Kansas are known as 'the Kansas Woodmen,' and hâve been so 
known for mauy years ; that the Modem AVoodmen of America is known to 
be a strong, safe, well managed, fraternal beneflciarj' society, and that as 
sueh its name and the component parts thereof hâve a good will and property 
value ; that the word 'Woodmen' Is the principal part and the essence of the 
complaiuant's name ; that the good will thereof bas been established at great 
expendlture of tlme and money ; and that as used in complainant's name it 
Is a descriptive word, and that the public ia in the habit of designating the 
complainant society by that name." 

The défendants are alleged to be citizens of Kansas, and the 
amount in controversy is alleged to exceed $3,000, exclusive of in- 
terest and costs. 

It is then alleged: 

"That at a meeting held in January, 1912, the complainant, through its 
Head Camp, or lawinaking body, deemed it wise, and for the best Interest 
of the society and its members, to increase the rates of assessments, and at 
said meeting lawfully increased the same, said Increase to become effective 
January 1, 1913 ; that the défendants herein, and others acting with them, 
whose names are to the complainant unkno^^^^, and are too numerous to be 
hère inserted, If known, confederated and conspired together, and are now 
«onfederating and conspiring under the prétest of opposing said Increase of 
rates, to fraudulently and unlawfully appropriate to themselves and their 
alleged new society, the name, title, insignia, désignations, laws, rules, régu- 
lations, and property of the complainant. Modem Woodmen of America; 
that in consummation of said unlawful conspiraey and fraudulent acts said 
défendants hâve flooded the Kansas membership of the Modem Woodmen of 
America, and the public, wlth letters, writlngs, and articles issued through a 
publiclty bureau created by them, urging said Kansas members of the Mod- 
em Woodmen of America to désert said society and to enter and become 
members of an alleged new society under the name of 'The Kansas Fraternal 
Woodmen,' and are also soliciting the publie to become members of said al- 
leged new society ; that in further consummation of said unlawful and fraud- 
ulent purposes said défendants hâve made application to the charter board 
of the State of Kansas for charter for theIr said alleged new society under 
the name and title of 'the Kansas Fraternal Woodmen' ; that said défend- 
ants hâve Incorporated In the proposed name of their new society the word 
'Woodmen' for the purpose and with the intent of misleading and deceiving 
the members of the Modem Woodmen of America, and the publie, and of 
thus appropriatlng the good will and flxed property rights of the complainant, 
by leading and causing said membership of the Modem Woodmen, and the 
public, generally, to believe that the new society is in truth and in fact a 
branch or part of the Modem Woodmen of America, well knowing that the 
Kansas members of said organization are known, and bave for many years 
been known, as 'The Kansas Woodmen.' " 

This, complainant charges, is fraudulent and unlawful, in that 
ît is an attempt to appropriate its name and good will and mis- 
lead and deceive its membership and the gênerai public, and is in 
violation of the state statutory prohibition against the adoption of 
a name too closely resembling that of a similar association. The 
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recitations of the bill are further ampHfied by setting forth détails 
not necessary hère to repeat. It is charged that the use of the 
name "the Kansas Fraternal Woodmen" will tend to and will mis- 
lead and deceive complainant's members and the gênerai public, 
and will lead to confusion and to the great and irréparable injury 
of the complainant, and that, unless enjoined, the défendants will 
apply to the state superintendent of insurance for a certiiîcate of 
authority to do business in the state under the name of "the Kan- 
sas Fraternal Woodmen." 

The prayer is that défendants be enjoined from soliciting mem- 
bership or distributing literature in the name of "the Kansas Frat- 
ernal Woodmen," or attempting to procure or procuring from the 
state charter board a charter in such name ; or from the State Su- 
perintendent of Insurance a certificate of authority to do business 
in such name, or from using complainant's form of organization, 
etc.,.of complainant's funds, property, or good will. 

The demurrer raises two questions: (1) That a foreign corpora- 
tion doing business in a state only by license has no standing in 
a United States court of equity to question the right of citizens of 
the state granting it the license to take any necessary steps under 
the statutes of the state in which the court is located for the créa- 
tion of a corporation bearing the same or similar name as the for- 
eign corporation. (2) That complainant, a foreign corporation, 
cannot învoke a United States court of equity, sitting in Kansas, 
by injunction, to restrain or enjoin thèse défendants from apply- 
ing to duly constituted tribunals, clothed with limited judicial and 
discretionary powers, for a charter and permission to do business 
in the state. 

[1] In support of the first proposition, the défendants cite Le- 
high Valley Coal Co. v. Hamblen et al. (D. C.) 23 Fed. 225, and 
Continental Ins. Co. v. Continental Fire Ass'n, IGl Fed. 255, 41 
C. C. A. 326. In the former case it was held by the Circuit Court 
for the Northern District of Illinois, Judge Gresham presiding, that 
as the complainant was a foreign corporation, doing business in 
the state only by comity, and at the sufferance of the state, the 
complainant had no standing in the fédéral court to procure an 
injunction restraining the défendants from receiving stock sub- 
scriptions or taking any other steps necessary to be taken under 
the statute in the création of the new corporation. It is to be 
noted that the défendants in that case, under a peculiar provision 
of the state law, were acting as commissioners to open books for 
subscriptions to the capital stock of the corporation, and are held 
by the court to perform a function under the laws of the state, if 
not as officers, at any rate as instrumentalities employed by the 
state. The court further held that, in view of the Illinois law pro- 
hibiting the issuance of a license to commissioners to receive stock 
subscriptions in the name of a corporation, the same as that of 
one or more other existing corporations, the question was prima- 
rily one for the Secretary of State. But the court does not hold 
that the foreign corporation, complainant in that case, is without 
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redress in the fédéral court against the défendants, acting not as 
State instrumentalities, but as officers of the corporation, for he 

says : 

"I do not say what may be done if the défendants succeed iiv creating tlieir 
corporation liearing the complalnsint's name, and a suit sliall be brought by 
complainant to prevent individuals claiming to be officers or managers of 
such corporation t'rom interfering with the complainanfs business as already 
stated." 

But subsequently, in the case of Peck Bros. & Co. v. Peck Bros. 
Co., 113 Fed. 291, 51 C. C. A. 251, 62 h. R. A. 81, the Circuit Court 
of Appeals for the same circuit decided the question in favor of the 
right of the foreign corporation to such relief, saying in référence 
to a contrary décision by an Appellate Court of the state : 

"We are compelled, with déférence, to dlffer with the learned court, If it 
intended to hold that incorporation under the la^^•s of the state of Illinois pro- 
tects one from the conséquences of his own wrong. In a certain limited sensé 
the sovereigiity of the state had conferred the name. There is, however, In 
the tenu 'sovereignty' no magie to conjure by. It can confer upon individuals 
no right to perpetrate wrong. Nor do we think that the sovereignty of the 
state of Illinois sought to do that. It has a gênerai law of incorporation, 
by which auy body of mon comhining for the purpose of business niay in- 
corporate under any name they may sélect. The name is not iraposed by the 
law, but is choseu by the incorporators. With that sélection the sovereignty 
of the state has nothing to do. The act of sovereignty allowing incorpora- 
tion is permissive, not mandatory. It sanctions the act of incorporation 
under the name and for the business proposed, if that name and that busi- 
ness be otherwise lawful. The sovereign by the act of incorporation adjudges 
neilher the legality of the business proposed, nor of the name assumed. That 
is matter for Judieial détermination by a court having jurisdiction of the 
sul'.lect when tlie legality of the business or of the name is called in question. 
If one may not use the name imposed upon hini in iuvitum so that it shall 
work wroîig to anotiior. by what token may he beeome iucorporated under 
a name selected by himself to etïeet like wrong? And hov^' is the sovereignty 
of a great state impugned by the déniai to incorporators of a right to per- 
petrate such a wrongV Is it possilile that a sovereignty of a state can be 
fhus invoked to perpetrate a fraudV If it may be, then indeed vi'ill that 
sovereignty stand for oppression, and not for justice. Then could one who, 
in connection with a Ijusiness to which his name had been attached and had 
given vaine to it, having disposed- of their right to use that name to another, 
and so by the law i)rohi))ited from nsing it in connection with a like business 
under circunistanees that wonld work a fraud, be enabled to elïect the fraud 
by simply becomiiig incorporated under that name under the sovereignty of 
tiie state of Illinoi.s. We cannot bend our juclgment to the conclusion that 
a sovereign state desitnied thus to confer imiuunity for wrong. » * * 
With respect to the déniai by the Suprême Coijrt of Illinois of the right of a 
foreign corporaUon to coiitePt in the courts of that state the right of a do- 
jnestie corfwration to the corporaie name given it liy the state in its articles 
of incorporation, evon if that v.mue lie selected in fraud and be used to per- 
petrate a wrong, we are not concerned. The state of Illinois has the un- 
donlited right to regulate its own courts in its own way, and. If it so will, 
to turn a deaf car to a demand for justice. A fédéral court, however, is or- 
ganizpd in part to listen to complaints of citizeiis and corporations of one 
state against citizens or corporations of another state, and its doors may not 
be closed by any ruliiig of a state triliuual. We study the décisions of the 
highest court of a state with respectful deferen.ce, but cannot be concluded 
thereby in snch a case as the présent one, when the ruling involced, in our 
judgment, works a grievous wrong. We cannot foUow the décision in the 
Hazelton Case. The doctrine of the Illinois court, as we conceive, Is not in 
accord with the décisions of the fédéral and of other state courts. Celluloïd 
Mfg. Co. V. Cellonlte Mfg. Co. (C. C.) 32 Fed. 94 ; Eogers Co. v. Rogers Mfg. 
199 F.— 18 
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Co., 17 ce. A. 576, 70 Fed. 1017; PubllsMng Co. v. Dobblnson (C. C.) 72 
Fed. e03 ; HIggins Co. v. Hlggins Soap Co., 144 N. Y. 462, 39 N. E. 490, 27 
L. R. A. 42, 43 Am. St. Rep. 769 ; Holmes, Booth & Hayden v. Holmes & At- 
wood Mfg. Co., 37 Conn. 278, 293, 9 Am. Rep. 324." 

In the second authority cited, Continental Insurance Co. v. Con- 
tinental Fire Association, supra, there is not a distinct holding that 
a foreign corporation is without redress in such case. The court 

says : 

"As under and In accordance wlth the laws of the state of Téxaa the de- 
fendant was incorporated under the spécifie name of the 'Continental Fire 
Association,' It has a prima facie right, certalnly, under that name, to carry 
on In the state of Texas the business for which it was Incorporated ; and 
it would seem that a foreign corporation, with no such franchise, and doing 
business In the State of Texas only by license, is without standing to ques- 
tion the right of the défendant to use in Its business the name granted and 
authorized by the State of Texas" — cltlng Boston Rubber Shoe Co. v. Boston 
Rubber Shoe Co., 149 Mass. 436, 21 N. E. 875. 

The court then states that in the cases coming under its ob- 
servation (citing them) the controversy has generally been be- 
tween corporations of the same state. The court further observes 
that it has found no such case in which a foreign corporation has 
been heard to complain, and cites and quotes from Coal Co. v. 
Hamblen, supra. The weight of the court's observations upon this 
question as an authority is, however, considerably afifected by the 
latter part of the décision, which holds that, however ail this may 
be, if it is assumed that the corporate name of a business corpora- 
tion is practically its trade-mark, and that equity will deal with it 
in a proper case on principles analogous to those governing the 
use of the trade-marks, still the facts in the case do not sustain 
plaintifï's contention. 

In the case of Peck Bros. Co., supra, in which is cited Celluloïd 
Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 32 Fed. 94, Mr. Justice 
Bradley, then of the United States Suprême Court, is quoted as 
observing in the latter case : 

"As to the imitation of the complalnant's name, the fact that both are cor- 
porate names is of no conséquence In this connection. They are the business 
names by which the parties are known, and are to be dealt with preclsely 
as if they were the names of private firms or partnerships. The défendants 
name was of Its own choosing, and, if an unlawful imitation of the com- 
plalnant's, is subject to the same rules of law as if it were the name of an 
unincorporated flrm or eompany. It is not Identical with the complalnant's 
nanie. That would be too gross an Invasion of the complalnant's right. Slm- 
ilarity, not identity, is the usual recourse when oue party seeks to beneflt 
hlmself by the good name of another." 

And from Hopkins on Unf air Trade : 

"Where the défendant is a corporation whose coiporate name includes a 
proper name, and was selected by the ineorporators with the intent and for 
the purpose of deceiving the public into the bellef that its goods are the 
goods of the plaintiff, such frauds will, of course, be enjolued." 

The right of a foreign corporation to équitable relief by injunction 
against the fraudulent use of the same or similar name by a domestic 
corporation in the state and fédéral courts is further supported by the 
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following authorities: U. S. L- & H. Co. of Maine v. U. S. L. & 
H. Co. of N. Y. (decided by the U. S. C. C. for the Southern Dist. 
of N. Y. in 1910), 181 Fed. 182; Phila. Trust, Safe Dep. & Ins. Co. 
V. Phila. Trust Co. (U. S. C. C, Dist. Delà.) 123 Fed. 534 (decided in 
1903) ; Knights of Maccabees of the World v. Searle et al. (decided 
by the Suprême Court of Nebraska in 1905) 75 Neb. 285, 106 N. W. 
448; Atlas Assurance Co. v. Atlas Ins. Co. (decided by the Suprême 
Court of lowa in 1907) 138 lowa, 228, 112 N. W. 232, 114 N. W. 609, 
15 L. R. A. (N. S.) 625, 128 Am. St. Rep. 189. As will be observed, 
one of the above cases involved a fraternal beneficiary association. 
That such associations, especially when incorporated, although not sole- 
ly business corporations organized only for profit, may so protect them- 
selves from in jury resulting from the fraudulent use of the same or 
similar names by other like organizations, is supported by the fol- 
lowing authorities : Knights of Maccabees of the World v. Searle, 
supra ; Intern. Com. of Y. W. C. A. v. Y. W. C. A. of Chicago, 194 
111. 194, 62 N. E. 551, 56 L. R. A. 888; Daughters of Isabella Nb. 
1 V. National Order of D. A., 83 Conn. 679, 78 Atl. 333, Ann. Cas. 
1912A, 822. 

If, as charged in the bill and admitted by the demurrer, so far as 
the présent considération is concerned, the use of the name "the Kan- 
sas Fraternal Woodmen" is for the purpose of misleading and deceiv- 
ing complainant's members and the gênerai public, and of injuring 
and destroying the complainant, and of appropriating its business and 
good will and the use of such name in the manner and for the purpose 
charged will tend to and will mislead and deceive complainant's mem- 
bers and the public, leading to confusion and conséquent in jury to 
complainant in the benefit and good will attaching to its name, then 
no reason is conceived why the défendants may not be now enjoined 
from proceeding to perfect the organization, rather than wait until 
it is perfected, and then enjoin them from engaging in the business 
for which the organization is contemplated, unless that reason be 
found in défendants' second contention. 

[2] Under the second contention, it is urged that the statutes of 
Kansas governing the organization and opération of fraternal ben- 
eficiary societies (General Statutes of 1909, §§ 4303 to 4318, inclusive) 
confer upon the State Superintendant of Insurance and possibly upon 
the State charter board, when considered in connection with the law 
creating that board, the duty and authority to détermine whether the 
name proposed to be used by the défendants does or does not too 
closely resemble the name of complainant. Section 4303 is a légis- 
lative définition of a "fraternal beneficiary association," as that term 
is used in the act. The complainant and the proposed organization 
of the défendants come clearly within its terms. Section 4304 per- 
mits the continuance in business of ail foreign associations coming 
within the définition in the preceding section, and then doing business 
in the state, and provides that they shall thereafter be governed by 
the act, and shall make reports and designate the State Superintend- 
ent o£ Insurance as agent for service of process as provided by the 
act. This, under the allégations of the bill, applied to complainant. 
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Section 4305 has référence to such foreign associations as may there- 
after corne in. Section 4306 provides for annual reports by every su:h 
association in answer to 25 stipulated questions and certain additional 
inquiries which the Superintendent of Insurance is authorized to 
make. 

Section 4307 requires tlie appointment of the Superintendent of In- 
surance by foreign associations doing business in the state as agent 
for service of process. 

Section 4308 provides for the issuance of permits by the Superin- 
tendent of Insurance to existing foreign associations doing business 
in the state. 

Section 4309 provides in- détail for the organization of such asso- 
ciations within the state, requiring that they shall file with the Super- 
intendent of Insurance a certificate in writing, stating (a) the names 
and places of résidence of the applicants ; (b) proposed corporate 
name of the association, which shall not too closely resemble the name 
of any similar association; (c) its objects, purposes, etc.; (d) location 
of principal office; (e) number of directors, etc. The section then 
proceeds : 

"Wlien sald certificate has been duly sisned and acknowledged by tbe pro- 
posed incorpora to)>, it shiUl be flled witli the iSuperinteudeiit of Insurniice of 
this state, and, in case the Superintendent of Insurance shall find that its 
provisions are in accoi'dance with section 1 of this act, he shall issue to said 
incorporators duplicate copies of said application, with his certificate in- 
dorsed thereon that said corporation has been duly authorized to couduct 
the business provided for in its said application according to the provisions 
of this act. When one of said certifled copies shall hâve been filed for rec- 
ord In the office of the reglster of deeds of the county in which the principal 
office shall hâve been established, tUe remalning copy shall constitute the 
articles of association of said corporation. Provided, that said Superintend- 
ent of Insurance shall not issue said certified copies until said incorporators 
hâve paid him a fee of $25.00, and shall hâve satisfled him that there hâve 
been obtained loua flde applications for nienibership and Insurance in said 
proposed association froni at least 500 applicants, and that a beneflt fund 
has been established, and cash deposlted tlierein to an amount at least equal 
to twice the amount of the lowest certificate proposed by said association, 
and the proposed by-laws, beneflt certificate, and application hâve been sub- 
mitted to said Superintendent of Insurance, and found by him to be not in 
conflict with this act." 

It is conceded by counsel, and I think properly so, that the terni 
"application," where last above used, has référence, not to the applica- 
tion for permission to organize, but to the apphcation which a pro- 
posed member of the organization must make to initiate the process by 
which hé may become a member. 

Section 4310 provides, among other things, that an association or- 
ganized under this act shall be a body corporate and politic by the 
name adopted in the certificate of organization, with certain powers 
therein stated. Of the rei±iaining sections only 4317 appears to hâve 
any relevancy to this inquiry. That section provides: 

"None of.tbe provisions of tUis act shall be construed as vestlng discretion- 
ary power in the Superintendent of Insurance, but his construction of and 
décision tinder any section of this act shall stand and be binding on ail par- 
ties in interest until reverse^ by a court of compétent jurisdictlon in an acT 
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tlon in the nature of an action In mandamus, to be prosecuted at hls or its 
own cost, by any person or association dissenting froni sneh construction or 
décision." 

It is noted that this section first provides that the power lodged in 
the Superintendent of Insurance by the act shall not be construed as 
discretionary. Ordinarily, without such a saving clause, or provision 
for appeal, the décision of such a tribunal in a matter within its lim- 
ited jurisdiction is final, and it was evidently to prevent such finality 
attaching to the Sui)erintendcnt's décisions that this provision was 
incorporated in the act. If the question as to whether the name of 
defendant's proposcd corporation too nearly resembles that of com- 
plainant is properly one primarily for the considération of the Super- 
intendent of Insurance, then the complainant should first make its 
contention before him, and, if unsuccessful there, nuist then avail 
itself of the reniedy provided by the act. But is that a question which 
the Superintendent of Insurance is empowered to consider and déter- 
mine? llis jurisdiction as to stich organization is spécial and limited 
by the ternis of the act. It is true it is provided that his construction 
of and décisions under any section of the act shall stand and be bind- 
ing upon ail parties in interest until reversed as provided. But this 
must be construed as confined to such constructions and décisions as 
the act in other sections empovvers him to make. If by the terms of 
the act he must issue the certificate if he find in favor of the appli- 
cants as to other features, regardiess of the fact that in his judgment 
the name too closely resembles that of another association, then a 
décision by him of that cjucstion is futile. When the certificate of the 
proposed corporation setting forth the several things required by the 
act, duly signed and acknowledged, is filed with the Superintendent of 
Insurance, if he shall find that its provisions are in accordance with 
the first section of the act, he is required to issue his certificate. pro- 
vided the requisite fee is paid, the requirements as to applications for 
membership and insurance and cash deposit complied with, and the 
proposed by-laws, benefit certificate, and application bave been sub- 
mitted to him, and found to be not in conflict with tliis act. A consid- 
ération of the question as to whether the provisions of the certificate 
are in accordance with the first section does not involve the question 
of similarity of names, nor do I find that it is involved in the finding 
which the Superintendent of Insurance must make under the proviso. 

From a considération of the entire act, I conclude that, vvhile the 
act provides against the use of a name too closely reseml:iling that of 
another association, it does not repose in the State Superintendent of 
Insurance the power to détermine that question, but, as suggested in 
the Peck Bros. Case, supra, leaves it for the détermination of the 
courts in a proper action. It follows that the Massachusetts author- 
ities cited by demurrants do not apply hère as to the Superintendent 
of Insurance (Gregg v. Mass. Médical Society, 111 Mass. 194, 15 Am. 
Rep. 24, and the Scottish Clans Case, 151 Mass. 558, 24 N. E. 918, 
8 L. R. A. 320) for the reason that there it appeared that the ques- 
tion was one primarily for the spécial state tribunal or board. If it 
be true, 35 suggested, that possibly in view of the statute creating a 
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State charter board, organizations, such as we are now considering,. 
must also apply to that board for a charter or permission to do busi- 
ness, which ï think doubtful, the only duty imposed by the statute 
upon that board which could possibly give it jurisdiction to détermine 
the question of too near resemblance of names is the provision that 
it shall détermine the "good faith" of the proposed organization. 
That, in my opinion, has référence to the honest intention of the or- 
ganizers to actually and in good faith carry on the business indicated 
in their proposed articles of incorporation, but does not include a con- 
sidération of the question as to whether the proposed name too closely 
resembles that of some other. 

In view of the foregoing considérations, I find that the demurrer 
should be overruled ; and it is so ordered. 



In re FAIRLAMB et al. 

(District Court, E. D. Pennsylvania. August 30, 1912.) 

No. 3,871. 

Bankbuptct (§ 336*) — Pkoof or Claim — Amendmbnt. 

Wtiere the trustée of a banlirupt circulated a paper containlng a prop- 
osition for settlement among the creditors for their signatures, wlth a 
statement by each of the amount of his claim, and it was signed by ail 
and returned and fiied with the référée within a year, it constituted a 
sufflcient claim to be amendable after the expiration of the year by a 
créditer which signed it in tbe belief that proof of claim. was not re- 
quired, but without whose assent the settlement could not hâve been 
effèeted. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 523, 524; 
Dec. Dig. § 336.*] 

In Bankruptcy. In the matter of R. Crosby Fairlamb and others, 
copartners trading as the P. H. Fairlamb Company, bankrupts. On 
certificate of référée relating to order allowing amendment of claim 
by the Western National Bank. Affirmed. 

Julius C. Levi, of Philadelphia, Pa., for Western Nat. Bank. 
Peter M. MacLaren, of Philadelphia, Pa., for objecting creditor. 

THOMPSON, District Judge. An adjudication in bankruptcy was 
entered November 11, 1910. On April 27, 1912, the référée, upon 
pétition of the Western National Bank, entered a rule upon the trus- 
tée to show cause why the bank should not be allowed to amend its 
proof of claim and file a formai proof of claim nunc pro tune, and 
on May 22, 1912, the référée made the rule absolute, and ordered 
that the Western National Bank be granted leave to file an amended 
proof of claim nunc pro tune. 

A short time after the adjudication in bankruptcy at a meeting 
of creditors, a proposition of settlement was submitted by which a 
corporation was to be formed to be called P. H. Fairlamb Company, 
Inçorporated, to which the assets of the P. H. Fairlamb Company, 

*For other caees eee same topic & S ^tombhr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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bankrupt, were to be transferred, and a committee of creditors was 
appointed to secure the consent of ail the creditors in writing to accept 
stock of the proposed corporation and certain securities in settlement of 
their claims against the bankrupt. Within a year after adjudication, 
the signatures of ail the creditors, including the Western National 
Bank, were obtained to an agreement, the essential clause of which is 
as follows: 

We, the underslgned, liereby agrée to accept In settlement of or on account 
of our claims the said eommon stock of the P. H. Falrlamb Company and 
the stock of the sald Bell-Union Coal & Coke Company In the amounts of 
each set opposite our respective names without préjudice to our claims in the 
event of the sald proposition not belng accepted and settlement effected, and 
for the balance of our claim will accept certlficates of the trustées holding 
the "Trust I^und," 

The following is the form of signature arranged on the paper: 

Name of Amount of Amount of Amount Common Stock Trustee's 
Créditer. Claim. Coal Stock. P. H. Falrlamb Co. Certlficates. 

The bank in signing the paper set out the amount of its claim, 
to^ether with the amount of coal stock, the amount of common stock 
of the P. H. Fairlamb Company, and the amount of trustee's certlfi- 
cates which it agreed to accept. Creditors to the amount of about 
$200,000 filed with the référée within the year formai proof s of claim, 
while creditors in amount of approximately $100,000, among whom 
was the bank, did not file such proofs. The trustée of the bankrupt 
Company wasi to be trustée under the trust deed, to be manager of 
the P. H. Fairlamb Company, Inccrporated. He was active in ob- 
taining the settlement and signatures to the agreement, and the agree- 
ment was delivered to him and remained in his possession as trustée. 
The bank claims that its signature having been obtained to the agree- 
ment by the trustée in bankruptcy and committee of creditors, and 
it having signed the agreement to accept stock in the new corporation 
in payment of its claim against the bankrupt estate, and being unrep- 
resented by counsel, it was under the impression that a settlement had 
been made, and no further steps were necessary upon its part. Its 
position is that its signature to the agreement, fîled with the trustée 
within the year and setting out the amount of its claim, is sufïicient 
in substance as a proof of claim to empower the court to permit it 
now to file an amended proof of claim setting out the formai re- 
quirements under section 57a of the Bankruptcy Act.* The contention 
of the petitioner for review is that the mère signing of the agreement 
setting out the amount of its claim filed with the référée within the 
year was not in substance a sufficient claim for the bank to base an 
amendment upon, and further relies upon the fact that the trust deed 
contains a clause providing that the funds of the P. H. Fairlamb 
Company, Incorporated, should be distributed among the creditors 
"who had filed claims duly allowed by the référée in bankruptcy," 
and its contention appears to be that the failure of the bank to file 
its formai claim within the year is évidence of its abandonment of 
any assertion of its claim under the settlement agreement. 

I do not think that this clause in the trust deed will bear the con- 
struction which the petitioner desires to put upon it. If the signa- 

1 U.S. Comp. st. 1901, p. tua. 
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ture to the agreement and statement of the amount of the bank's claim 
filed with the référée is sufficient upon which to base the amended 
claim, the due allowance by the référée may be made at any time 
prior to final distribution. The "proof" of a claim must not be con- 
fused with the "allowance" of the claim. Those are two distinct acts 
or proceedings, and the allowance, absolute or conditional, may or 
may not resuit from and follow the proof of the claim. Hargadine- 
McKittrick Dry Goods Co. v. Hudson, 122 Fed. 232, 58 C. C. A. 596. 
10 Am. Bankr. Rep. 225 ; In re Hornstein (D. C.) 122 Fed. 266, 10 
Am. Bankr. Rep. 308. 

It was conclusively settled in the case of J. B. Orcutt Co. et al. v. 
Green, 17 Am. Bankr. Rep. 72, 204 U. S. 96, 27 Sup. Ct. 195, 51 L. Ed. 
390, that a claim delivered to the trustée in bankruptcy within the year 
is sufïiciently filed within the meaning of section 57 of the Bankruptcy 
Act. It remains to be determined whether there was sufficient in sub- 
stance in the agreement to constitute an amendable claim. 

In the case of In re Kessler, 25 Am. Bankr. Rep. 512, 184 Fed. 
51, 107 C. C. A. 13, the bankrupt firm had made an assignment for the 
benefit of creditors. A creditor firm in Paris sent to the assignée 
an account in détail of its transactions with the assigner showing a 
balance owing to the creditor. The account was accompanied with 
a letter stating that it was an extract of account of the firm showing 
a débit balance of Fr : 140720, and adding that a firm of New York 
attorneys were authorized to represent the creditor in the matter. 
There was no vérification under oath, nor any statement whether any 
security was held as collatéral therefor. Thereafter a pétition in bank- 
ruptcy was filed, and a receiver was appointed, who was afterwards 
elected trustée. The assignée turned over to the receiver, among 
other things, the letter and account of the Paris creditor. It was held 
by Judge Lacombe, following the case of Orcutt Company v. Green, 
that the présentation and delivery of claims to the trustée within the 
year was sufficient, and that the creditor's claim contained "enough 
by which to amend," and, in view of the circumstances, the amend- 
ment vi'as allowed. See cases cited in Judge Lacombe's opinion and 
in footnote. The courts hâve been extremely libéral in permitting 
amendments to proofs of claim where the amendment does not affect 
the substance of the claim. 

In the case of In re McCallum & McCallum (D. C.) 11 Am. Bankr. 
Rep. 447, 127 Fed. 768, Judge McPherson said: 

"If the proof of a rlght tliat Lad alroady been asserted in substance should 
thereafter (after the year) be found to laek form or précision, ordinarlly, I 
suppose, such defect misht still be remedied; but, as .Tudge Archbald sriid in 
a similar case — his opinion was afterward adopted by the Circuit Court ol' 
Appeals — 'the gênerai right to amend, regardless of the time which Uns 
elapsed, Is abundantly sustained hy the authorities. * * * But to do so 
it is plaln there must be in the record as it stands the substance of that 
which is aslied for. ïhe right to amend can go no further than to bring for- 
ward and malce effective that which in some shape is already there.' Re 
Mercur [D. C] 8 Am. Bankr. Rep. 275, 116 Fed. 655; Id., ou appeal, 122 
Fed. 384, 58 G. 0. A. 472." 

In that case (McCallum & McCallum) a creditor, having proved his 
claim against the bankrupt firm, sought to amend it after the year 
had expired, so as to add to it a claim against one of the partners 
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individually as indorser upon a firm note to the order of the partner. 
It was held that the daim against the partner was a separate contract, 
and not in substance part of the original claim, and could not be tacked 
on to the original claim bv amendment. 

In the Case of Roeber, 'il Am. Bankr. Rep. 464, 127 Fed. 122, 62 
C. C. A. 122, in commenting upon the allowance of amendment, the 
court said : 

"Bankruptcy courts hâve tbe usiial powers of courts of justice upou mo- 
tion and for good cause to allow aineudments. Ail parties were advised of 
the claim witliiu the year. l'here is no dispute that the aniouut claiuied Is 
justly owing from the banlirupt. The amendment was iu furthei'ance of jus- 
tice and within a legitimate exercise of the power of amendment." 

In the présent case ail the creditors signed the agreement within 
the year, and ail creditors and the trustée were advised in writing 
upon the agreement filed with the trustée of the claim by the Western 
National Bank and its amount. The settlement under the agreement 
could not hâve been consummated unless the bank had signed the 
agreement. As was said by Judge McPherson in the Northampton 
Portland Cernent Co. Case (D. C.) 25 Am. Bankr. Rep. 565, 185 Fed. 
542, where a similar plan was under considération : 

"It seems clear that such a plan cannot be Imposed upon unwilliug credi- 
tors. * * * In my opinion a bankruptcy court has not been empowered 
to embark in enterprises of thls kind. They may be désirable, but the credi- 
tors must détermine that for themselves. ïhe usual course of administration 
may be certain to resuit iu heavy loss, but the court nmst pursue that course 
unless the act has authoriKed the use of exceptionul nieans." 

To quote the language of the référée in this case : 

"The equities of the clainiant to file an amendod proof of claim in the case 
In hand is muoh stronger than that in the case of lu re Kessler. The signa- 
ture to the paper was solicited by the trustée in bankruptcy, and the agree- 
ment was to receive distribution from tUe compauy to be formed who would 
settle with the creditors not directly ont of the bankrupt's funds, but in stock 
of the said compauy. The creditors were naturally misled into the delusion 
that they would receive this distril)ution by virtue of their signature to the 
paper without further ac-tion on their part. The corporation organized to 
niake this settlement, of course, were not bouud to accept the amounts for 
which the creditors signed as flual détermination of the actual amount duo 
the créditer, but the paper having boen prepared for the signatures of ail 
creditors, and requiring the siguutures of ail creditors to niake it valid, the 
creditors had good ground to talce it for granted that the amounts for which 
they signed not having been in .Tny way disputed were aecepted as proper 
claims." 

I am of the oinnion that the agreement filed with the référée, signed 
by the bank, setting out the amount of its daim and the securities 
which it agreed to accept, under the circumstances of this case, was 
sufificient in substance to constitute an amendable daim, and that it 
would be inéquitable to permit the petitioner to enjoy the fruits of 
a settlement, which could not hâve become effective without the bank's 
assent, and to largely increase its dividend by forbidding the bank to 
be put in the position of having its claim allowed when the petitioner, 
together with ail other creditors, was fully advised of the amount of 
the bank's claim. 

The order of the référée of May 22, 1912, is affirmed, and the 
pétition for review dismissed. 
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In re CHIN K. SHUa^ 
(District Court, D. Massachusetts. January 26, 1912.)^ 
No. 575. 

1. CusTOMS DuTiEs (§ 126*) — Search Wareaiît — Removal or DOCUMENTa. - - 

A search warrant Issued to a customs inspecter, authorlzing hlm ta- 
search a partleular place for merchandise fraudulently introduced luto 
the United States, and to seize such merchandise, if found, did not jus- 
tify the removal of letters, books, and papers from the premlses, and 
such removal constltuted a trespass, for whlch the offlcers were llable 
to prosecution by the ordinary remédies. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dlg. §§ 290- 
295; Dec. Dig. § 126.»] 

2. CoNTEMPT (§ 11*) — Abuse or Mandate — Seakches and Seizukes — Cus- 

toms DVTIES. 

A United States comralssloner, In issuing a search warrant authorlzing 
a customs inspecter to search certain premlses for Merchandise fraudu- 
lently introduced into the United States, and to seize the same, if found, 
as provided by Rev. St. | iiOtie, dees not act judlcially ; and hence the 
warrant, when so Issucd, is not to be regarded as issued under the au- 
thorîty of the court. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 23-26; Dec. 
Dlg. § 11.*] 

3. Contempt (§ 10*)— Acts or Officees — Customs Inspectob — Misube ci* 

l'ROCESS — l'UNIBUMENT. 

Where a customs Inspecter, assisted by an inspecter of the Department 
of Commerce and Labor, entered petitioner's premlses pursuant to a 
search warrant, Issued by a United States commlssloner, authorlzing 
the cutoms Inspector and hls assistant to search for merchandise fraud- 
ulently liitroducefl into the United States, and to seize the same, It 
found, and witiiout authority removed certain letters and other docu- 
ments and records, whlch they refused to retum, they in so dolng wére 
not aoting as oflicers of a fédéral court, and therefore were not subject 
to be proce^ded afain^t for contempt in a fédéral court, under Judlcial 
iode (Act Mnrch 3, 1911, c. 231, 36 Stat. 1163 [U. S. Comp. St. Supp.. 
1911, p. 237]) i 208, authorlzing such courts to punish for contempt any 
of their offlcers for mlsbehavior in officiai transactions, etc. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 19-22; Dec. 
Dig. § 10.'] 

Pétition by Chin K. Shue for an order compelling William H. 
Tighe, customs inspecter for tlie Massachusetts district, and Richard 
Taylor, an inspecter of the Department of Commerce and Labor, tcy 
return certain letters and documents taken from petitioner's place of 
business pursuant to a search warrant, and to punish them for alleged 
abuse of process. Denied. ~ - " 

Thomas J. Barry and Harry J. Jaquith, for petitioner. 
William H. Garland, for respondents. 

DODGE, District Judge. December 14, 1911, a United States com- 
missioner for this district issued a search warrant under Rev. St. U. S. 
§ 3066, as amended April 25, 1882 (22 Stat. 49, c. 89 [U. S. Comp. 
St. 1901, p. 2008; 1 Supp. Rev. St. p. 337]), to William H. Tighe, a 
customs inspecter for this district, autherizing him, with necessary and 
proper assistants, to enter premises at No. U Harrison avenue, in Bos- 

•For otlier caees see aame toplc & S numbeb In Dec. t Am. Dlgs. 1907 to date, & Rejji'r Indexe» 
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ton, to search there for merchandise fraudulently introduced into the 
United States, and to seize such merchandise, if found. The inspector 
has indorsed the warrant : 

"Recelved Dec. 14, 1911. I executed sald warrant the same day. No viola- 
tion o£ the law found." 

The présent pétition was filed December 22, 1911. The petitioner 
is a member of a firm of Chinese merchants, which carries on business 
in the premises which the warrant describes. He allèges that Tighe 
entered the premises, with the warrant, on December 14th, with several 
assistants, one of whom was Richard Taylor, an inspector in the De- 
partment of Commerce and Labor ; that Tighe and his assistants, hav- 
ing completed their search, knew that no violation of the law had been 
discovered; that under cover of the warrant Tighe and Taylor took 
and carried away from the premises certain articles there found by 
them, without any lawful right; that some of the articles so taken 
away hâve been returned, but that others bave been retained by Tighe 
and Taylor, among them certain letters to customers of the firm, ad- 
dressed in its care, and being held by the firm for delivery to the ad- 
dressees ; that said letters were sealed when taken away ; that Tighe 
and Taylor hâve returned some of them, but ail had been opened 
before they were returned; that demand has been made upon Tighe 
for the articles not returned, but that he still retains them ; that the 
taking away of said articles was an abuse of the process of the court, 
and violated the petitioner's rights under the fourth and fifth amend- 
ments to the Constitution. 

The petitioner asks the court to direct the commissioner to certify 
the proceedings before him, and that Tighe and Taylor show cause 
why they should not be ordered to return ail property and papers 
taken as above, and why they should not be punished for contempt in 
exceeding their authority under the warrant. 

[1] The commissioner has filed a certificate showing the issuance 
•of the warrant and its return as above. The évidence at the hearing 
showed that several warrants similar to the one above mentioned were 
issued to Tighe at the same time, authorizing searches of diflferent 
premises in Boston; that the search at 11 Harrison avenue was 
made by persons employed by Tighe as his assistants, of whom Tay- 
lor was one; that letters, books, and papers belonging to the peti- 
tioner were taken away from the premises by them while making the 
search ; and that Taylor, though he has since returned some of thèse, 
still retains certain letters and account books so taken away. 

The warrant obviously afforded no justification for the removal 
of the letters, books, and papers thus taken away from the premises. 
Whoever so took them away committed a trespass, for which the 
petitioner has the usual remédies, or of which he has the right to 
complain to the department whereof the persons guilty of the tres- 
pass were officers. The question hère is: Were Tighe and Taylor 
at the time officers of the court, within the meaning of section 268 
of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1163), which 
re-enacts Rev. St. § 725 (U. S. Comp. St. 1901, p. 583)? Unless they 
were, the court is without power to deal with their acts as "misbe- 
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havior" of its officers "in their officiai transactions," and adjudge 
them in contempt as this pétition asks. 

Section 3066 entitled Tighe to the warrant primarily because of the 
f act that he was one of the customs officers mentioned in that section. 
Title 34 of the Revised Statutes, in which section 3066 is contained, 
consista of the laws regulating the collection of duties upon imports. 
Elsewhere in the same title are prescribed the duties of each cus- 
toms officer mentioned in section 3066 and the manner of his ap- 
pointment. Neither in connection with his duties nor with his ap- 
pointment is any référence made to the courts. If, therefore, he is 
to be called in any sensé an officer of the court, it is only by virtue 
of the fact that this warrant was issued to him. The duties which 
he undertook to perform under the warrant appear rather to be stat- 
utory duties required of him as a customs officer than duties imposed 
upon him by any court or magistrate. It is not claimed that the war- 
rant was improperly issued or was invalid for any reason. The claim 
that Tighe or his assistants were officers of the court involves the 
assumption that it was valid. 

[2] Whether or not the warrant can be said to hâve issued under 
the authority of the court is the next inquiry. It makes no mention 
of the court, is neither signed by its clerk nor under its seal, and it 
does not by its terms purport to clothe the customs officer with any 
authority of the court. Unless the commissioner was exercising the 
authority of the court in issuing it, I do not see how the court can 
be said to hâve authorized it in any sensé. Elsewhei'e in title 34 there 
are provisions that the judge may issue warrants of similar character 
required in administering the customs law. See section 3091. War- 
rants under that section are to issue to the marshal, who is the officer 
by whom service of process issued by the court is regularly to be 
made, and are, therefore, warrants issued by the court's authority. 
Warrants under section 3066 are not issued to the marshal, and the 
judge is only one of several magistrates empowered to issue them. 

Commissioners are officers appointed by the court (Act May 28, 
1896, c. 252, § 19, 29 Stat. 184), but it does not follow that they 
are officers of the court for ail purposes. Regarding them it is said 
that, "though not strictly officers of the court," and "to a certain ex- 
tent independent in their statutory and judicial actions," they are, 
"so far as relates to their administrative action," subject to the court's 
control. U. S. v. Allred, 155 U. S. 591, 595, 15 Sup. Ct. 231, 233 (39 
L. Ed. 273). While in proceedings before the commissioner, which 
are preliminary to or in aid of proceedings before the court, he may 
be said to act under the court's authority, as when he causes the ar- 
rest of alleged offenders, and imprisons or bails them for trial under 
Rev. St. § 1014 (U. S. Comp. St. 1901, p. 717), there are other things, 
which the statutes elsewhere authorize or require him to do, wherein 
no proceedings before the court are contemplated. No reason ap- 
pears for saying that he acts by the court's authority in performing 
such functions. His authority to perform them cornes froni the stat- 
utes, independently of the court which appointed him. 

Justices of the peace were the only magistrates authorized by sec- 
tion 3066 to issue search warrants to customs officers before the 
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amendment of that section in 1882. As then amendée! it now gives 
the same authority to any "district judge of cities, police justice, or 
any judge of the Circuit or District Court of tlie United States, or 
any commissioner of the United States * * * court." Justices 
of the peace are state officers, who do not, merely as such, exercise 
any judicial functions. Rcv. Laws Mass. c. 161, § 5. In issuing 
such a warrant, thcrefore, the commissioner is exercising the same 
authority which a judge may exercise, and neither exercises any 
greater authority than may be exercised by a justice of the peace. 
Thèse provisions afford little support to the conclusion that a com- 
missioner acts under section 3066 by the authority of the court. The 
section, indeed, cannot be said to afford much scope for the exercise 
of any function, properly called judicial, by the magistrale, whoever 
he may be. Probable "cause to suspect" on the customs officer's part 
is ail that is required to be shovvn, not reasonable cause to believe. 
Nor is it provided that the magistrale "may" issue the warrant; the 
language is that the customs officer "shall be entitled" to it. 

, [••3] Even upon the theory that this warrant issued under authority 
from the court, further difficulties oppose the conclusion that the cus- 
toms officer entitled to it becomes upon receiving it an officer of the 
court within the meaning of section 268 of the Code. As has been 
said, the court has had nothing to do with appointing him. Mer- 
chandise seized by any customs officer under such a warrant as this 
he holds for the collector of customs, in whose custody section 3086 
(U. S. Comp. St. 1901, p. 2015) places it pending adjudication. Sec- 
tion 3086 was enacted in 1866. Before its enactment, the goods seized 
were to be in the marshal's custody pending adjudication, and this 
would hâve been the custody of the court. When in the custody of 
the collector under section 30S6, and after the collector has pro- 
ceeded against them in court for forfeiture, the collector's custody is 
regarded as the court's custody for some purposes. The G. G. King 
(D. C.) 16 Fed. 921. But there would seem to be little reason to sup- 
pose that, in making the seizure and in dealing with the goods before 
the collector proceeds against them, the customs officer acts as an 
officer of the court. 

The only authority cited in support of the pétition is In re Eird- 
song (D. C.) 39 Fed. 599, 4 L. R. A. 628. In that case a state officiai 
was treated as an officer of a fédéral court for the purposes of Rev. 
St. § 725 (U. S. Comp. St. 1901, p. 583). But he comrnitted the act 
there regarded as a contempt while actually executing a sentence 
imposed by the court upon a fédéral prisoner comrnitted to the state 
jail whereof he was keeper. 

In view of ail that has been shown bearing upon the questions 
raised, I am not satisfied that Tighe and Taylor, or either of them, 
or their assistants, were, wdiile making the search of thèse premises, 
officers of this court in such sensé as empowers it to direct them, 
upon pétition, to return the property removed or be adjudged in con- 
tempt, or in any way to deal with them under section 268 of the Judi- 
cial Code. 

The pétition must therefore be dismissed. 
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TTNITED STATES v. RIDGWAT et al. 

(District Court, W. D. Washington, N. D. August 8, 1912.) 

Nos. 2,168, 2,169. 

1 Indictment and Infobmation (§ 99*) — Fobm — Diffebent Coxjnts — Incltt- 

SION BY ReFEKENCE. 

Wliere an indictment contained several counts for using tlie post office 
establisliment in furtlierance of a lottery or similar sclieme, and the flrst 
count described tlie sctieme in full, it was sutlleient that subséquent 
counts included a description of tlie scheme by référence to tlie flrst 
count thereof, and tliey were not rendered invalid because tlie offense 
described la the first count was barred by limitations. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 270, 270V2 ; Dec. Dig. § 99.*] 

2. Post Office (§ 34*) — Offenses — Use of Mails in Fuetherance of a Lot- 

tery OK Similar Scheme — Statutes. 

Crlminal Code (Aet Marcb 4, 1909, c. 321, § 213, 35 Stat. 1129 [U. S. 
Comp. St. Supp. 1911, p. 1652J), probibiting the use of the mails In fur- 
theranee of a lottery or similar scheme, superseded Rev. St. § 3894 (U. 
S. Comp. St. 1901, p. 2659), relating to the same subject. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 54; Dec. Dig. 
§ 34.*] 

3. Indictment and Information (§ 131*) — Offenses — Joindeb — Pklony — 

Misdemeanob. 

Under Rev. St. I 1024 (U. S. Comp. St. 1901, p. 720), providing that 
where there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions of the same class of 
offenses or crimes, which may be properly joined, they may be joined in 
a single indictment in separate counts, charges of misuse of the maUs 
In furtherance of a lottery or similar scheme were properly joined in a 
single indictment in separate counts, though some of the counts charged 
a misdemeanor and others a felony. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 424; Dec. Dig. § 131.*] 

4. Post Office (§ 48*) — Misuse op Mails — Lotteby — Indictment — Scienteb. 

An indictment for misuse of the mails in furtherance of a lottery or 
similar scheme, charglng that défendants "did then and there willfully, 
knowingly, unlawfully, and felonlously deposit • * ♦ a certain let- 
ter and circular concerning a certain scheme" prevlously described, suf- 
flciently charged that défendants knew that the letter deposited by them 
concemed the scheme; and, It being also alleged that détendants de- 
vised such scheme, the indictment was not objectionable for failure to 
allège a sufficlent scienter. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

5. Post Office (§ 48*) — Misuse of Mails — Lotteby Scheme — Indictment. 

Criminal Code (Act March 4 1909, c. 321, § 213, 35 Stat. 1129 [U. S. 
Comp. St. Supp. 1911, p. 1652]), prohibits the use of the mails in further- 
ance of a lottery or similar scheme offering prizes dépendent in whole 
or in part on lot or chance. Held, that where an indictmeut, after fully 
describing a scheme to dispose of certain lots of unequal value by means 
of a drawlng, alleged that défendants did willfully, etc., deposit in the 
post office a certain letter and circular concerning such scheme which 
was described as one offering prizes dépendent in whole or in part on 
lot or chance, such allégation cured a prier gênerai averment that it 
was "a scheme dépendent on lot or chance" as distinguished from "a 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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scheme offering prizes dépendent on lot or chance" described in the 
statute. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 67-80; Dec. 
Dig. § 48.*] 

6. Post Oftice (§■ 34»)— Misxjse of Mails — "Lotteby ob Similae Soheme." 
An iudictment charglng mlsuse of the mails In furtherance of a lot- 
tery or similar scheme charged that défendants, having acquired certain 
land, conceived the idea of platting it into lots of unequal value and on a 
certain number of the lots erectiug houses, renderiug the inequality 
greater, then selling the lots at .Ç140 each, the particular lot seeured by 
a purchaser, however, not to be knovvn or identifled at the tlme of pur- 
chase, but that, after ail the lots were sold, there was to be a drawing 
imder défendants' supervision by which the lots were to be parceled out 
by lot or chance to each purchaser and deeded in aeeordauce with the 
diawing. Held, that such scheme was in ail respects similar to a lot- 
tery, and that the furtherance thereof by means of letters and cireulars 
sent through the Post Office Department constituted a violation of Crim- 
Inal Code (Act March 4, 1909, c. 321, § 213, 35 Stat. 1129 [II. S. Comp. 
St. Supp. 1911, p. 1652]), prohlbiting the use of the mails in furtherance 
of a lottery or similar scheme. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 54 ; Dec. Dig. 
§ 34.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4245-4252; 
vol. 8, pp. 7710-7711. 

NonmailaWe œatter, see note to Timmons v. United States, 30 C. C. A. 
79 ; McCarthy v. United States, 110 C. C. A. 548.] 

W. A. Ridgway and another were indicted for using the post of- 
fice in furtherance of a lottery, and they demurred to the indict- 
ment. Demurrer overruled, except as to counts 1 and 5. 

W. G. McLaren, of Seattle, Wash., for the United States. 
Kerr & McCord and Hammond & Hammond, ail of Seattle, Wash., 
for défendants. 

CUSHMAN, District Judge. This matter is now before the 
court upon demurrers to the indictments in the above numbered 
causes. 

The first count of the indictment in cause No. 2,169 is as follows, 
to wit: 

"That heretofore, to vpit, on or about the 9th day of April, 1910, one W. 
A. Ridgway and one R. E. Glass, at the clty of Seattle, eounty of King, state 
of Washington, withln the Western District of Washington and withiu the 
jurisdictlon of this court, then and there being, did then and there will- 
fuUy, knowingly, unlawfully, and feloniously deposit and cause to be depos- 
ited In the post office in the United States of America, at said city of Seattle, 
to be sent and delivered by the post office establishment of the United States, 
a certain letter and circular concerning a certain scheme dépendent upon lot 
or chance, then and there being operated and conducted withln the Western 
District of Washington by a certain corporation called 'Jovita Heights Com- 
pany,' and which said letter and circular were then and there Intended for 
the purpose of promoting, aiding, and furthering the carrying on of the busi- 
ness of said scheme, and which said letter, omitting the letter head, was in 
words and figures as foUows, * » • and which said letter and circular 
were contained in a certain sealed envelope, then and there addressed and di- 
rected as foUows, to wit: * * * " 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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And whîch said scheme hereinbef ore ref erred to was as follows : 

•'That tlie sald W. A. Ridgway and R. E. Glass should acquire in the name 
«f the Jovlta Helghts Company, a corporation, certain vacant, unimproved 
lands williin King county, in the Western District of Washington, whlch they 
shonld plat and cause to be platted Into lots and blocks under the name of 
Jovita Helghts, which said lots should be of difCerent and uuequal values; 
and it was further a part of sald schéma to buUd houses of difCerent values 
upon twenty-four of sald lots, thereby renderlng ssiid lots of more value than 
the other lots whlch were unimproved by buildings of any kind ; and it was 
a part of sald plan of said défendants to offer said lots for sale to persons 
throughout the United States and to enter into contracts viflth said purchas- 
ers, whereby said lots were to be sold to them for the sum of one hundred 
and forty ($140.00) dollars each, but at the tlme of such sale the lot or lots 
so purchased should not be identifled, but after ail of said lots were so sold 
and contracted to be sold, a drawlng should be had by which sald lots should 
be parceled ont to each purchaser by lot and chance, which said drawlng was 
to be conducted ou said property under the supervision of said W. A. Ridg- 
way and R. E. Glass and thelr agents and employés, and that, after said 
drawlng, a deed or deeds should be Issued to each purchaser conveying to 
him the lot or lots so drawn by him ; contra ry to the form of the statute In 
such case made and provided, and agaiust the peace and dignity of the United 
States of America." 

The other counts are of similar import, but are based upon and 
describe différent letters and circulars as the subject-matter of the 
mailing. There are 11 counts in the indictment in cause No. 2,169 
and 10 counts in indictment No. 2,168. The indictments not only 
embrace charges of violations of section 3894, R. S. (U. S. Comp. 
St. 1901, p. 2659), but of section 213 of the Criminal Code of 1910 
(Act March 4, 1909, c. 321, 35 Stat. 1129 [U. S. Comp. St. Supp. 
1911, p. 1652]). The plaintiff admits that prosecution for any of- 
fenses charged in co -ts 1 to 5 in indictment No. 2,168 is now bar- 
red by the statute of limitations. 

[ 1 ] The first point urged in défendants' demurrer is that the 
only count in this indictment which sets forth and describes the 
"scheme" is the first count. The other counts incorporating the 
allégations describing the "scheme" by référence to the first count, 
and the first count being barred by the statute, the others fall with 
it. This position cannot be sustained. 

"One count niay refer to matter in a previons count, so as to avoid un- 
necessary répétition ; and, if the previons count be defectlve or is rejected, 
that cireumstauce wUl not vltiate the remainlng counts, if the référence be 
sutTieieiitly full to jiicorporate the matter comlng before wlth that in the count 
in which the référence is made. Blitz v. U. S., 153 U. S. 308-317 [14 Sup. 
€t. 924, 38 Ij. Ed. 725]." Craiu v. U. S., 162 U. S. 625, 16 Sup. Ct. 052, 40 
L. Ed. 1097-1099. 

[2] It is further urged that the indictments are demurrable for 
the reason that there is an improper joinder of ofïenses, in that 
counts 1, 2, 5, and 7 of indictment 2,168 are under section 3894, 
R. S., providing a maximum imprisonment of one year, and the 
remainder of said counts are under section 213 of the Criminal 
Code, providing a maximum imprisonment of two years ; it being 
contended that a felony and misdemeànor cannot be joined in the 
same indictment. Section 213 of the Criminal Code of 1910 super- 
sedes section 3894 of the Revised Statutes. They treat of the same 
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offenses, to wit, using the mails in furtherance of a lottery or sim- 
ilar scheme. Section 213 is somewhat more comprehensive than 
section 3894. Tiie offenses described are not only of the same 
class, but they cover the same ground. 

[3] Section 1024 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 720) provides : 

"Where thcre are several charges agalnst aiiy person for the same act or 
transaction, or for two or more acts or transactions connecled together, or 
for ttco or more acts or transactiona of the same elass of offenses or crimes, 
vjMch ntny lie properly joined, instend of having several indietnients, the whole 
may be joined in one indictment in separate counts : and if two or more in- 
dietinents are found in such cases, the court niav order tbeui to be Consoli- 
dated." 

See, also, 10 Encyc. PI. & Pr. p. 550; 22 Cyc. 402, and cases 
cited. Supporting the text of the latter, U. S. v. Spintz is cited — 
(C. C.) 18 Fed. 377 — in which décision it is said : 

"Counts in an indictment under sections 3022 and 3024 Revised Statntes 
[U. S. Comp. St. 1901, p. 26831 may be properly joined under section 1024, 
although the former be a misdemeanor and the latter a felony." 

[4] The next objection made is that there is no sufficient scien- 
ter; that it is not charged that tlie défendants knew that the let- 
ter deposited was concerning a "scheme" offering prizes. A de- 
murrer was, by this court, sustained to a former indictment against 
thèse parties which charged that the défendants "did tlien and 
there willfully, knowingly, unlawfully, and feloniously deposit and 
cause to be deposited in the post office of the United States of 
America a certain sealed envelope, * * * and contained with- 
in said envelope was a letter" ; the court holding that this was not 
a sufficient allégation that the letter was knowingly mailed. The 
charge in the présent indictment is that the défendants "did then 
and there willfully, knowingly, unlawfully, and feloniously deposit 
* * * a certain letter and circular concerning a certain scheme." 
This is a sufficient charge that the défendants knew that the letter 
deposited by them concerned the scheme, and, as it is charged that 
the défendants devised this scheme, it cannot but be presumed that 
they knew its nature. 

[5] It is further objected that the indictment falls short of 
charging the necessary scienter in another particular. That por- 
tion of the statute involved in this case — section 213 of the Crim- 
inal Code of 1910 — condemns the sending of a letter concerning 
"a lottery * * * qj- gimilar scheme offering prizes, dépendent 
in whole or in part upon lot or chance." Section 3894 reads: 
"Other similar enterprise offering prizes, dépendent upon lot or 
chance." The objection is that the language does not cover the 
statute; that "a scheme dépendent upon lot or chance" is not "a 
scheme oft'ering prizes dépendent upon lot or chance." If the lan- 
guage quoted is unaided by any other language in the indictments, 
the objection is good, and the indictments are defective; but the 
fîrst count closes as follows : "and which said certain scheme here- 
199 F.— 19 
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inbefore referred to was as follows: * * *" Then proceeds 
to describe the scheme as above set out. The counts other than the 
first conclude: "And which said scheme was the scheme herein- 
before described in the first count of this indictment, commencing 
with the words : * * * " With this express référence to the 
"scheme" mentioned in the last part of each count, it will be suf- 
ficient to cure the loose language used in the beginning of the 
count, provided the scheme described in closing the count is one 
"ofïering prizes dépendent in whole or in part upon lot or chance." 

This brings us to the final objection urged by the défendants, 
which is décisive of both questions ; that is, it is contended that in 
the "scheme" as described no prizes are offered dépendent upon lot 
or chance. 

[6] By the indictment above quoted it is charged that the lands 
to be acquired by the défendants were to be platted and the lots 
were to be of unequal value, and upon a certain number of them 
houses were to be erected, rendering the inequality in value still 
greater. The lots were to be then sold at $140 each ; but the lot 
secured was not to be known or identifîed at the time of the pur- 
chase. After ail were sold, there was to be a drawing, under the 
supervision of the défendants, by which the lots were to be par- 
celed out by lot or chance to each purchaser and thereafter deeded 
to each in accordance with the drawing. This arrangement was 
certainly a scheme similar in ail respects to a lottery. If, in place 
of lots of land, there were to be taken a large number of envelopes, 
mostly empty, but in 24 of which money was placed and chances 
on the drawing of the envelopes sold at $1 a chance, the fact that 
it was such would be more clearly apparent ; but the principle oî 
the scheme would be the same. 

It may be, as contended by counsel for défendants, that, after the 
purchase of lots, there is no law against the owners apportioning 
the property by drawing lots. Among other cases cited, as sup- 
porting the demurrer, is that of Chancy Park L,and Co. v. Hart, 
104 lowa, 592, 73 N. W. 1059. In that case the court expressly 
pointed out that, "without a scheme or plan to distribute by chance 
on the part of the promoters, the vital part of the lottery was lack- 
ing." In the case at bar it is charged that there was such a scheme 
on the part of the promoters, the défendants, a scheme not devised 
after the purchase of the property in common, to identify and seg- 
regate the holdings of the owners, but a scheme devised in ad- 
vance, presumably to stimulate the gambling instinct and induce 
the buyers to take a hazard, in hopes of a reward largely in ex- 
cess of the investment. 

The demurrers are overruled, save as to counts 1 to 5, above in- 
dicated. 
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BALDWIN V. PACIFIC POWER & LIGHT CO. et al. 

(District Court, D. Oregon. September 23, 1912.) 

No. 5,589. 

Eemovai of Causes (§ 111*) — Right to Kemove — (jommeîîcement of Suit. 
Under JudieiaJ Code (Act Mareh 3, 1911, c. 231, 36 Stat. 1094, 1101) 
§§ 28, 51, providing tiiat a suit conimeneed in a state court is not re- 
movable to the fédéral court, unless it is one which plaintiffi could hâve 
brought in such court by original process, and where jurisdiction is 
founded solely on diversity of citizensliip, suit in the fédéral court can 
be brought only in the district of the résidence of either the défendant 
or the plaintiff, a fédéral court cannot acquire jurisdiction by reinoval 
of an action conunenced in a state court by a citizen of another state 
against a nonresident défendant, whethcr a corporation or an individual, 
who Is a citizen of a state other than that of plaintiiï, unless plaintiff is 
an alien, even by consent of both parties. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 
237, 239; Dec. Dig. § 111.*] 

CouBTs (§ 276*) — Fedebal Courts — Jurisdiction — Citizensiup — Rési- 
dence — Waiver. 

The right of a défendant to be sued in a fédéral court in a district 
In which either the plaintiff or défendant résides is personal and Is 
waived by a nonresident défendant, in an action brought in a state 
court, filing a pétition for removal and by a nonresident plaintiff filiug 
an amended coiuplaint in the fédéral court after removal and signiug a 
stipulation giving défendant tinie in which to plead thereto. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. § 
276.* 

Waiver of right as to district in which suit may be brouglit, see note 
to Memphis Sav. Banli v. Houchens, 52 C. C. A. 192 ; McPhee & McGinnity 
Co. V. Union Pac. E. Co., 87 C. C. A. 634.] 

. Removal of Causes (§ 86*) — Foreign Corporation — Résidence. 

Where défendant, a Maine corporation doing business in Oregon, was 
sued in the Oregon state courts, and filed a pétition for removal, alleg- 
Ing that it was not a résident or inhabitant of Oregon, it was estopped 
to claim, in support of its right to remove, tliat, haviug coinplied with 
the laws of Oregon regulating foreign ; corporations by appointing a 
résident agent on whom service of process might be uiade in suits against 
it in either the state or fédéral courts, it became for the purpose of 
fédéral jurisdiction a résident or inhabitant of the district in which it 
was doing business. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. § 86.*] 

. Courts (§ 274*) — Fédéral Courts — Jubisdiction — CoEroBAiioNS — Citi- 

ZENSHIP. 

The citizenship of a corporation is conclusively presumed, for the 
purposes of fédéral jurisdiction, to be that of the state in which it is 
created; and, while a corporation organized in one state may be li- 
censed to do business in another, its citizenship remains in the state in 
which It was organized, though the local law may déclare that on com- 
plianee therewith it beeomes a domestic corporation, and it cannot, 
therefore, be required without its consent to answer in a fédéral court 
other than that in the district in which it was incorporated to a civil 
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action brought by a citizen of a dlfEerent state, thougb It may be doing 
business in the district where sued, and liave a gênerai agent there. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 814; Dec. Dig. § 
274.* , ■ 

Citizensbip of corporations for purposes of fédéral jurisdictlon, see 
notés to St. Louis, I. M. & S. Ry. Co. v. Neweom, 6 C. C. A. 174 ; Sbipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagliam, 27 C. C. A. 298.] 

At Law. Action by Mary Baldwin against the Pacific Power & 
Light Company and another. On motion to remand. Granted. 

Bennett & Sinnott, of The Dalles, Or., for plaintiflf. 
Wilbur, Spencer & Dibble and Thomas Mannix, ail of Portland, 
Or., for défendant corporation. 

BEAN, District Judge. This action was brought in one of the state 
courts of Oregon against the Pacific Power & Light Company and one 
Bailey to recover damages for a personal injury. The plaintiiï is a 
citizen and résident of the state of Wisconsin. The défendant cor- 
poration was organized and exists under the laws of the state of Maine 
and doing business in Oregon. It presumably has complied with the 
laws of the state governing foreign corporations by executing and 
filing a power of attorney appointing a résident agent "upon whom 
lawful and valid service may be made of ail writs, etc., in any ac- 
tion, suit or proceeding commenced" against such corporation in any 
of the courts of the state or the United States therein. Lord's Oregon 
Laws, § 6726. The défendant Bailey is a citizen and résident of 
Oregon. The cause was removed to this court by the défendant cor- 
poration, alleging that it ia a citizen of the state of Maine, and or- 
ganized, created, and incorporated under the laws of such state, and 
is a nonresident of the state of Oregon, and that Bailey was fraudu- 
lently joined with it as a défendant in order to defeat the jurisdiction 
of the fédéral court. The plaintifl^ joins issue on the question of 
fraudulent joinder, and moves to remand because (1) the défendant 
Bailey is a citizen and résident of the state of Oregon and properly 
made a party ; and (2), if this is not so, the défendant corporation is 
a nonresident, and not entitled to a removal. The first question may 
be passed as the latter is determinative in the matter. 

[ 1 ] A suit commenced in a state court is not removable to the féd- 
éral court unless it is one plaintifï could hâve brought in such a court 
by original process. Section 28, Judicial Code; Tennessee v. Bank, 
152 U. S. 454, 14 Sup, Ct. 654, 38 L- Ed. 511; Cochrane v. Mont- 
gomery, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Ca,s. 
451; Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264. And, where jurisdiction is founded solely upon diversity of 
citizenship, suit in a fédéral court can be brought only in the district 
of the résidence of either the défendant or the plaintifï. Section 51, 
Judicial Code (Act March 3, 1891, c. 231, 36 Stat. 1101). It was con- 
sequently held by the Suprême Court in Ex parte Wisner, supra, that 
under sections 1, 2, and 3 of the act of March 3, 1887, as corrected by 
the act of August 13, 1888 (chapter 866, 25 Stat. 433 [U. S. Comp. St. 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1901, p. 508]), which are snbstantially the same as the provisions of the 
Judicial Code referred to, a court of the United States could net acquire 
jurisdiction by removal of an action commenced in a state court by a 
citizen of another state against a nonresident défendant who is a cit- 
izen of a state otiier than that of plaintiff, even by consent of both 
parties, and tliis doctrine was follovved by the Court of Appeals of 
this circuit in Yellow Aster M. & M. Co. v. Crâne, 150 Fed. 580, 80 
C. C. A. 566. 

[2] It was, however, subsequently modiiied by the Suprême Court 
in Re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 52 h. Ed. 904, 14 Ann. 
Cas. 1164, to the extent that the right to be sued in the district in 
which either the plaintiff or the défendant résides is personal to the 
parties and might be waived, and was waived by a nonresident de- 
fendant in an action brought in the state court fihng a pétition for 
removal, and by a nonresident plaintiff filing an amended complaint 
in the fédéral court after removal and signing a stipulation giving the 
défendant time in which to plcad thereto, and it may be that the ap- 
pointment by a foreign corporation of a local agent authorized to re- 
ceive service of sumnions in ail actions or proceedings brought in the 
fédéral court of the district of his résidence will be deemed a consent 
to be sued in such district. Gilbert v. New Zealand Ins. Co. (C. C.) 
49 Fed. 884, 15 h. R. A. 125. 

[3] It is contended, hovi-ever, that the ruie announced in the Wis- 
ner and Moore Cases apphes to natural persons only, and not to cor- 
porations, and that a corporation organized under tlie laws of one 
state which is doing business in a sister state, and which has complied 
with its laws regulating foreign corporations by appointing a résident 
agent upon whom service of process may be made in suits brought 
against it in either state or fédéra! court, becomes, for the purpose 
of jurisdiction of the fédéral court, a résident or inhabitant of the 
district in which it is doing business. Judge Deady seems to hâve 
been of that opinion in the case of an alien corporation (Gilbert v. 
New Zealand Ins. Co., supra), but this position as applied to the de- 
fendant is in direct confiict with the allégations of its pétition for 
removal, in which it is stated that it is not a résident or inhabitant 
of Oregon, but of the state of Maine. If it is sound, the allégations 
of the pétition are untrue, and défendant is a résident of the state, 
and therefore not entitled to remove, on the ground of diversity of 
citizenship, a case brought against it in the state court for the right 
of removal is confined to a nonresident. 

[4] As I understand the décisions of the Suprême Court, the cit- 
izenship of a corporation is conclusively presumed, for the purposes 
of jurisdiction of the fédéral courts, to be that of the state in which 
it was created; and, while a corporation organized in one state may 
be licensed or empowered by law to do business in another, its cit- 
izenship remains in the state in which it was organized (St. Louis & 
S. F. Ry. V James, 161 U. S. 545. 16 Sup. Ct. 621, 40 L. Ed. 802; 
Louisville Ry. v. Louisville Trust Co., 174 U. S. 552, 19 Sup. Ct, 817, 
43 L. Ed. 1081), although the local law may déclare that on compli- 
ance therewith it becomes a domestic corporation (Southern Ry. v. 
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Allison, 190 U. s. 326, 23 Sup. Ct. 713, 47 L. Ed. 1078; Walters y. 
C, B. & Q. Ry. [C. C] 104 Fed. 377 ; Mo. Pac. Ry. v. Castle, 224 
U. S. 541, 32 Sup. Ct. 606, 56 L,. Ed. 875, Suprême Court, de- 
cided May 13, 1912). It cannot be required, without its con- 
sent, to answer in a fédéral court other than tliat of the district 
in which it was incorporated to a civil action brought by a citizen of 
a différent state, although it may be doing business in the district 
where sued and hâve a gênerai agent there. Shaw v. Quincy M. Co., 
145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; In re Keasbey & Mat- 
tison Co., 160 U. S. 221, 16 Sup. Ct. 273, 40 L. Ed. 402; Western 
Land v. Butte & Montana Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. 
Ed. 1101; Galveston, Harrisburg & San Antonio Ry. v. Gonzales, 
151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. Hence the holdings 
are that a corporation organized in one state cannot remove a suit 
brought against it in another by a résident of a state other than that 
in which the action is brought without the consent of the plaintiflf. 
Stone V. C, B. & Q. Ry. (D. C.) 195 Fed. 832; Puget Sound Sheet 
Métal Wks. v. Gt. Nor. Ry. (D. C.) 195 Fed. 350; Sherman v. S. P. 
Co. (C. C.) 192 Fed. 711; Decker, Jr. & Co. v. Southern Ry. (C. C.) 
189 Fed. 224; George v. Tenn. R. & I. Co. (C. C.) 184 Fed. 951; 
Gruetter v. Cumberland Tel. & Tel. Co. (C. C.) 181 Fed. 248. The 
rule is otherwise where the plaintiff is an alien. Katalla v. Rones, 
186 Fed. 30, 108 C. C. A. 132. The only case to which my attention 
has been called or which I hâve been able to find to the contrary is 
that of Bogue v. C, B. & Q. Ry. (D. C.) 193 Fed. 728; and; while 
I entertain the highest regard for the learning and abiUty of the judge 
deciding that case, I am wholly unable to concur in bis reasoning or 
conclusion, and I think his position is answered by Judge Van Valken- 
burg in Stone v. C, B. & Q. Railway, supra. Logically à corpora- 
tion cannot be a nonresident for the purpose of removal within the 
meaning of section 28 of the Judicial Code, and at the same time a 
résident for the purpose of original jurisdiction under section 51. It 
cannot occupy such a dual capacity. It must be one or the other. 
Motion to remand is therefore allowed. 



In re SPRINGEK. 
(District Court, E. D. North Carolina. September 30, 1912.y 

1. BaNKEUPTCT (§ 404*) — PaRTNEKSHIP— PETITION FOB DiSCHARGE— FaILURE 
TO AfPLY—CONCLTJSIVENESS— SUBSEQUENT PeOCEEDINOS. 

Involuntary proceedlngs having been Instltuteâ in New York in Sep- 
tember, 1908, against a partnerslilp of which petltloner was a member 
and against the members of the firm indlvidually, petltloner failed to 
apply for discharge wlthtn the time required, on which fallure credi- 
tors having provable débts which had been proved in such proceedlngs 
brought suit against petltloner thereon In North Carolina and obtained 
judgment, whereupon petltloner filed a voluntary bankruptcy proceed- 
Ing in December, 1911. Beld tliat, the proceeding In New York having 
been against the firm and partners as well, petltloner's fallure to ob- 

*For other casea see same toplc & i numbgr in Dec. & Am. Dlgs. 1907 to date, & Rep'r lodexea 
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tain a discharge therein was a bar to his discharge in the subséquent 
proceeding as to the debts provable in the former one. 

(Ed. Note— For other cases, see Bankruptcy, Cent. Dig. §§ 679, 681, 
691 ; Dec. Dig. § 404.*] 

2. Bankruptcy (§ 404*) — Partnership— Adjudication Against Partners. 

A partnership may commit an act of bankruptcy and be adjudged a 
bankrupt on its own pétition or the pétition of its credltors without 
proceeding against or joining the partners individually, though both the 
partnership and the Indlvidual partners may In the same proceeding be 
adjudged bankrupts, and in such case the partners may receive a dis- 
charge both individually and as members of the firm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 679, 681, 
691 ; Dec. Dig. § 404.* 

What persons are subject to bankruptcy law, see note to Mattoon 
Nat. Bank of Mattoon, 111., v. First Nat. Bank of Mattoon, 111., 42 C. 
G. A. 4.] 

In Bankruptcy. In the matter of bankruptcy proceedings of 
Horace D. Springer. On pétition for discharge. Denied. 

E. K. Bryan, of Wilmington, N. C, for petitioner. 
Kenan & Stacy, of Wilmington, N. C, for creditors. 

CONNDR, District Judge. On the Ist day of December, 1911, 
Horace D. Spring-er was, upon his voluntary pétition, duly adjudged 
a bankrupt by this court and filed schedules of his indebtedness and 
his property, as required by the act of Congress (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) relating to bank- 
ruptcy. Having complied with the requirements of the act and the 
orders of the court in the premises, on the 2d of July, 1911, he filed 
his pétition for a discharge from ail debts provable against his es- 
tate, except such as are exempt by law from such discharge. No- 
tice of said pétition was duly given to creditors and, on the day fixed 
for the hearing, Powell & Campbell and Merritt, Elliott & Co. of 
New York, creditors, appeared and objected to the granting of said 
pétition, filing spécifications setting forth the grounds of such objec- 
tion. The objection is based upon the following f acts : 

Prior to August, 1908, petitioner was engaged in the mercantile 
business in the city of Yonkers, N. Y., as copartner with one Thos. 
J. Mulligan, and on the 2d of September, 1908, the said Springer 
and Mulligan, as copartners, and individually, were, upon the péti- 
tion of creditors, in involuntary proceedings, adjudged bankrupts by 
the District Court of the United States for the Southern District of 
New York. They filed schedules of their indebtedness and property 
as partners, and proceedings were had in said cause in accordance 
with the provisions of the bankruptcy act. 

Mulligan was, upon his pétition filed in said proceedings, granted 
a discharge, both as copartner and individually. 

[1] Petitioner, Horace D. Springer, failed to file, within the time 
prescribed by law, a pétition for his discharge, and bas not, until 
this time, filed such pétition ; nor did he ask the court to extend the 
time for doing so. His failure to file such pétition was due to his 
ignorance of the law, and the négligence of his attorney in advis- 

»For other cases see same topic à i number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ing him în tlie premises, and to no other cause. The debts of the 
creditors objecting to his discharge herein were scheduled in the said 
proceedings in New York as creditors of said copartnership. They 
proved their claims therein, and the same were allowed. It further 
appears that the same creditors, and none other, are scheduled in 
the proceeding in this court as in the proceeding in the Southern dis- 
trict of New York. The objecting creditors herein, after the failure 
of said Springer to file his pétition for a discharge in the proceedings 
in New York, obtained judgment on their debts against said Springer 
in the superior court of New Hanover county, N. C. When the 
pétition for adjudication was filed, the creditors now objecting ap- 
peared and objected to the adjudication. This objection was over- 
ruled without préjudice. The question now presented is whether 
petitioner is entitled to his discharge. It must be conceded that no 
cause appears in the record which, under the provisions of the bank- 
rupt act, or the amendments thereto (section 14), makes it the duty 
of the court to deny the pétition. It is, however, unif ormly held 
that a déniai of the pétition for a discharge in a former proceeding 
in bankruptcy is, when properly pleaded, quoad debts then existing 
and provable, a bar to granting a discharge in a second proceeding. 
This conclusion is based upon the familiar principle, applied to pro- 
ceedings in bankruptcy, that the right to a discharge, as between the 
partiçs to the former proceeding, is res judicata. Blumenthal v. 
Jonesy 208 U. S. 64, 28 Sup. Ct. 192, 52 L. Ed. 390. The same 
principle bas been applied to cases in which the bankrupt fails to 
apply for ,a discharge within the time prescribed by the act — twelve 
monlfhs; after adjudication, or by the permission of the court, upon 
good cause shown, "within, but not after, the expiration of the next 
six months." The resuit of the décisions of Circuit Courts of Ap- 
peal is;thus stated by Mr. Collier: 

"The failure to apply for a discliarge witliin tlie time limited has tbe 
same effect as a deiiinl of a discliarfie froni the debts in the former pro- 
ceeding, and the, tianknipt niay not thereafter Institute vohintary proceed- 
inss for the purpose of secin-in.s a dlsdiarse from dehts scheduled in the 
former proceedings." Collier on Bankruptcy (Sth Ed. 259) Oth Ed. 318. 

In Kuntz v. Young, 131 Fed. 719, 65 C. C. A. 477 (Sth Circuit) 
Sânborn, Judge, . says : 

"The failnve of the hankrnpt to apply for a discliarge from his debts in 
the involuntary proceedings within l? raonths after the adjudication fore- 
closed his right to snch discharge. It is only within that time that he 
inay, under the bankruptcy law. , niake a lawfnl application to be relieved 
from his dehts.' The record of his failure to make the application in that; 
proceeding was, in effect, a judgment by defanlt in favor of liis creditors,. 
to thç effect that he was not entitled to a discharge from their claims. 
* * *' The déniai of an application for a dlscharge from debts provable 
in proceedings nuder a pétition in bankruptcy under the act of 18Î1S renders- 
the issde df the right to a discharge from those debts in a proceeding in 
a subsetjnent pétition res judicata. A failure tq apply for a discharge 
within 12 months after the adjudication in the earlier proceeding has the 
same, effect." 

The exact question presented hère, uiiless differentiated by mat- 
ters referred to later, is presented and discussed in a well-considered 
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opinion by Judge Grubb in Re Bacon, 193 Fed. 34, 113 C. C. A. 358 
(C. C. A. 5th Circuit). He says: 

"Tlie argument is niadw with force, as this bankrupt is not shown to 
havf been suilty of any offense deiiriving liini of the riglit to a disr-liarge. 
and as the excepted délits were provable in bankrnritcy, and not comprlsed 
in any of tlie exclnded classes, their exclusion, in effect, ingrafts on the 
banlii-nptcy att an additional ground for denying a discliarge, by implica- 
tion, when tlie act expresses the ground for denying ttie bankrupt his dis- 
charge and the classes of debts excluded from its opération when granted." 

After pointing out the effect of permitting a bankrupt who has 
failed to apply for a discharge in one proceeding, to do so in a sec- 
ond proceeding, he says : 

"Such a situation would niake the bankruptcy law. in its practical ad- 
ministration, oppressive and intolérable, and has led the courts to read 
into the la^v, by implication, the comiiion-law principle of res judieata, 
as a défense to an application for a discharge by a bankrupt who has al- 
ready applied for a discharge froui the saine debt under a former pétition, 
and been denied it, or who, having flled a former pétition, has failed to ap- 
ply for his discharge thereunder, until after the expiration of the time fixed 
by law therefor." 

He cites and quotes the language of the court in Kuntz v. Young, 
supra, saying: 

'■Thks case has been followed by the Circuit Court of Appeals for the 
First and Second circuits, as well as by numerous District Courts, and to 
seeure uniforiulty of décision in the différent circuits, if for no other rea- 
son, we incline to this view"- — citing a long line of decided cases. 

Judge Shelby writes a concurring, and Judge Pardee, a dissenting, 
opinion. In that case a discharge was granted, excepting from its 
opération such debts as were provable under the former proceeding. 

In Re Silverman, 157 Fed. 675, 85 C. C. A. 224 (C. C. A. 2d Cir- 
cuit), the question is treated as settled against the right of the bank- 
rupt who has failed to apply for a discharge in the first proceeding. 
We may treat the law as settled by the Suprême Court in Blumenthal 
V, Jones, supra, that, when a discharge in one proceeding has been 
denied, a discharge will not be granted quoad debts then existing in 
another proceeding, if the fact is properly brought to the attention 
of the court, This décision is, of course, based upon the doctrine 
of res judieata, because no such provision is to be found in the stat- 
ute. The act is mandatory that, unless the causes set forth are found 
to exist, the bankrupt shall be granted his discharge, if he file his 
pétition therefor, within the time fixed. 

I concur with counsel for petitioner that the question presented 
hère is not presented in Blumenthal's Case. That case is not an au- 
thority for refusing the discharge hère, except in so far as it recog- 
nizes the doctrine of res judieata as applicable to a case in bank- 
ruptcy, in which the discharge has been denied in a former proceed- 
ing. To that extent it is a binding authority and concludes the con- 
tention that, unless one of the statutory reasons is shown to exist, 
the bankrupt is entitled to his discharge in the second proceeding. 
The Circuit Courts of Appeal and the District Courts hâve uniformly 
held that the principle applies when the bankrupt fails to apply for 
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a discharge in a former proceeding. The décisions are ail based upon 
the theory "that, as in ail other judicial proceedings, an adjudication 
refusing a discharge in bankruptcy iinally détermines for ail time, 
and ail courts, as between those parties privy to it, the facts upon 
which the refusai is based," and a failure to apply for a discharge 
is held by Circuit Courts of Appeal and District Courts to hâve the 
same effect upon the rights of a bankrupt. The décisions are founded 
upon a principle of gênerai application and of a wise policy. 

The question has not been presented in this, the Fourth, circuit. 
In view of the décisions of the courts of other circuits, and "to se- 
cure uniformity of décision," I feel constrained to follow them. It 
appearing that no other debts than those existing at the date of ad- 
judication, in the first proceeding, are scheduled in the présent pro- 
ceeding, a discharge excepting such debts would be of no value to 
petitioner. It is strongly insisted by counsel for petitioner that in 
none of the cases cited was a bankrupt a member of a copartnership, 
which had been adjudged bankrupt. He insists that the bankrupt 
act, and numerous décisions cited, recognize the fact that a partner- 
ship is a distinct légal entity for the purpose of proceeding in bank- 
ruptcy. This is undoubtedly true. 

[2] That a partnership may commit an act of bankruptcy and 
upon the pétition of its creditors, or upon its own pétition, be ad- 
judged bankrupt, without proceeding against or joining the partners 
individually, is made clear enough by section 5 of the act, and numer- 
ous décisions of the courts. It is, however, equally clear that, in 
either involuntary or voluntary proceedings, both the partnership and 
the individual members thereof may, in the same proceeding, be ad- 
judged bankrupts, and that, upon conformity to the law, the partners 
may apply for and receive their discharge, both as partners and as in- 
dividuals. The record of the District Court for the Southern District 
of New York, duly certified to this court, shows that the pétition in 
that court was iiled against, and it was adjudged that "Horace D. 
Springer and Thos. J. MuUigan, individually and composing the firm 
of Springer & Mulligan, are hereby declared and adjudged bank- 
rupt" ; that Mulligan filed his pétition for a discharge from his debts 
as a member of the partnership and individually; and that it was 
granted. Conceding, therefore, that the partnership was a légal en- 
tity and, as such, subject to proceedings in bankruptcy, and conced- 
ing further that if the first proceeding had been against the partner- 
ship alone, riot including the individual partners, that the principle 
of res judicata would not apply to petitioner Springer, I think that, 
in the light of the record in the first proceeding, the décisions cited 
apply to this case, and preclude petitioner from the right to hâve a 
discharge from the debts existing and provable against him in the 
first proceeding. As there are no other debts upon which a discharge 
can operate, the pétition must be denied. I do not think that it was 
necessary for the creditors to file proof of their debts. 

It is 50 ordered. 
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THE PHILADELPHIA, 
(District Court, E. D. Pennsylvania. August 27, 1912.) 

No. 18. 

1. Collision (§ 16*)— Consibuction of Eules — "Risk or Collision." 

The term "risk of collision," as used in the Inland Rules (Act June 7, 
1897, c. 5, 30 Stat. 96 [U. S. Comp. St. 1901, p. 2875]), has a différent 
meaning from the term "immédiate danger," as used in article 27, and 
means "chance," "péril," "tazard," or "danger of collision" ; and therc 
is risk of collision whenever it is not clearly safe to go on. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 15; Dec. Dig. 
§ 16.* 

For other définitions, see Words and Phrases, vol. 7, p. 6246.] 

2. Collision (§ 61*) — Sieam and Sailing Vessels — Disobedience of Rules 

— "Risk of Collision." 

A collision occurred in the Delaware river, in the daytime, between a 
schooner passing down, and at the time crossing to, the Nev? Jersey side 
on a tack and a scow alongside of a tug passing up near the Jersey 
shore. The vessels were within sight of each other for a considérable 
time, and the schooner kept her course until within 150 feet, vphen, to 
avoid running into the tug, her helm was starboarded, and she attempted 
to cross the tug's bows, but was struck by the scow. The tug kept her 
course and speed. Held, that the fault was solely that of the tug, the 
courses of the two vessels being such as to "iuvolve risk of collision," 
within the meaning of article 20 of the Inland Rules (Act June 7, 1897, 
c. 5, 30 Stat. 96 [U. S. Comp. St 1901, p. 2883]), and to require the tug 
to keep ont of the way, which she could hâve readily done by going to 
port, stopping, or reversing; that the change of course of the schooner 
was In extremis, and, if an error of judgment, was excusable. 

[Ed. Note.— ï'or other cases, see Collision, Cent. Dig. § 78; Dec. Dig. 
§ 61.*] 

In Admiralty. Suit for collision by L. Furman Smith and others, 
as owners of the schooner Eugène Cathrall, against the steam tug 
Philadelphia. Decree for libelants. 

Willard M. Harris, of Philadelphia, Pa., for libelants. 
Howard M. Long, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. The owners of the schooner Eugène 
Cathrall filed a libel against the steam tug Philadelphia to recover 
damages arising from a collision between the schooner and the steam 
tug, alleged to hâve been caused by the négligence of those navigàting 
the steam tug. The undisputed facts established by the pleadings and 
testimony are as f oUows : 

On October 28, 1910, in the daytime, the schooner Eugène Cathrall, 
being light, with the mate, Max Nagel, at the wheel, while beating 
down the Delaware river on a voyage from Philadelphia to Cape May, 
was on her starboard tack crossing the river from League Island, Pa., 
towards the Sanitarium in New Jersey; the wind being N. W. or 
W. N. W. and blowing a good breeze, the weather fair, the tide ebb, 
the schooner proceeding at a speed of about seven miles an hour un- 
der single reef mainsail, foresail, and jib. At the same time the 
steam tug Philadelphia was a short distance below the Sanitarium, 
coming up the river with a loaded mud scow lashed to her starboard 

>For otber cases see same topic & § nttmbeb in Dec. & Am. Slgs. 1907 to date, & Rep'r Indexes 
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side, which was laden with mud dredged from the mouth of the 
Schuylkill river, and being carried to a dump at Eagles Point, about 
one-half tiiilë above the Sanitariuni' wharf. The tug and scow vere 
proceeding up the New Jersey side of the river at a speed of about 
tvvo miles per hour upon a course as, close to the New Jersey side of 
the channel as they could safely navigate by reason of the shoals 
towards that shore ; the tug's course being about E. S. E-, and the 
master of the tug, Charles E. Rickards, at the wheel. The schooner 
was 90 feet in length, drawing 4 feet of water. The tug was 60 feet 
in lengfjh ; and the scow , she was towing was 80 feet in length and 
30 feet beam, and was drawing about 10 or 10 '/2 feet of water. The 
mate of the schooner, Nagel, had been going to sea since he was 14 
years of âge, and had been employed by L. Furman Smith, master of 
the schooner, for 19 years, and had sailed between Philadelphia and 
Cape May off and on for 10 or 12 years. A deck hand, a boy of 16, 
was also on deck. ,The master of the schooner was below. Rickards, 
the master of the tug, had been master of steamboats for 29 years, 
and held a license as second-class river aiid bay pilot for that time. 
Therfe was no person besides Rickards on the deck of the tug. While 
on the starboard tack headed for the Sanitarium wharf, and about 
one-third of bis way across the river, Nagel saw the tug about three 
or four points on his starboard bow, and when halfway across she was 
four or five points on his starboard bow. The master of the tug saw 
the schooner beating down the river when he was three miles away. 
As he proceeded up the river, when the schooner was on her last tack, 
he observed her two points on his port bow heading for the San- 
itarium wharf. The courses of the vessels crossed ; the tug kept her 
course ànd speed, and gave no signal to the schooner. The schooner 
kept her' course and speed until she was within about 150 feet of the 
tug, when the mate of the schooner, f earing a collision, put his wheel 
hard to starboard, which threw the schooner about four points fur- 
ther to port., The schooner was carried directly in front of the tug, 
and the port bow of the scow, which extended about 10 feet forward 
•of the'tug's bow, struck the starboard bow of the schooner a glàncing 
blow, which drove a hole in the schooner and caused her to sink. The 
collision occurred about 1 :45 p. m. Those on board the schooner were 
taken. ofï by. a launch and landed on the Sanitarium wharf. The 
master of the tug took his scow to the dump, came back to the wharf, 
and took the master, mate, and deck hand of the schooner aboard his 
boat, where he took care of them overnight. That day about 5 p. m. 
a paper was prepared by the master of the tug and taken to one 
Hovenden Smith, a government steamboat inspector, who rewrote it. 
The master of the schooner signed it, and the next morning went with 
the owners of the tug before a notary public and made affidavit to it. 
The same morning the paper was signed by Nagel, the mate of the 
schooner. The paper is as follows: 

"Between League Island & Sanitarium Wharf. 

"Friday, Oct. 28, 1910. 
"I, Captain L,. F. Smith of the schooner E. H. Cathrell do hereby exouerate 
0. S, itickards master of the tug Philadelphia from ail blâme and responsi- 
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bilîty In tlie inatter and cause of the collision between the aforesald named 
vessels in the Delaware river oceurring at 1:45 p. m. tliis (l;iy between the 
points named on the top of thls communication. L. F. Smith. 

"il. Xagel, Mate. 
"Witness: ITo\'enden Smith. 
"Svvorn and subscribed lîefore me this 28th day of Octolier, 1910. 

",Tos. II. Liveziy, Xotary Public. 
'[Seal.] Commission expires end of Senate, 1011." 

The question as to the faiilt which causée! the cohision is dépendent 
upon the testimony of the mate of the schooner, Nagel, who was the 
oniy witness to the colHsion on the part of the Hbelants, and that of 
the master of the tug Rickards, who was the only witness to the col- 
lision on the ]3art of the respondent, and upon the efïect of the paper 
referred to. The paper purports to "exonerate C. S. Rickards master 
of the tug Philadelphia from ail blâme and responsibility in the mat- 
ter and cause of the collision between the aforesaid named vessels." 
It was signed by Smith after hearing Rickards' account of the colli- 
sion ; and his explanation of the cause which induced him to sign it 
is that Rickards asked him to do so, in order to avoid losing his pilot's 
license, and agreed to help him out with the expense incurred by the 
collision. Rickards testified that he did not make any promise as to 
helping with the expense of the collision, but that Smith asked him 
if the American Dredging Company would help out, and he replied 
that he did not know. Rickards obtained the paper for the purpose 
of using it in an expected investigation before the board of steamboat 
inspectors. It was intended to be used by the owner of the tug to 
escape liability in case of litigation ; and it is apparent that the ques- 
tion of expense of the collision was discussed betv/cen Smith and 
Rickards. From the time Smith went on board the tug until the paper 
was signed, he was constantly in the company of Rickards, and was 
willing to sign the paper upon the statements made to him by Rick- 
ards as to the cause of the collision. As an admission of the circum- 
stances attending the collision, it has, in my opinion, but little weight, 
as Smith was not a witness to the collision ; and there is nothing to 
show that he had learned the circumstances from Nagel, his mate, at 
the time he signed the paper, exccpt that when he went on deck after 
the collision Nagel said, "He pushed a scow into us when he ought 
to hâve went astern of us." Smith was not présent when Nagel signed 
the paper, and Nagel was induced to do so because Smith had already 
signed it. The circumstances of the collision are clearly shown by an 
analysis of the testimony of Nagel and Rickards, which are not in 
substantial conflict as to the relative courses and positions of the two 
vessels, nor as to the cause of the collision. For thèse reasons, I do 
not consider the paper of sufficient weight to overcome the testimony 
of the witnesses. 

The steering and sailing rules contained in the act to adopt régula- 
tions for preventing collisions, applicable to the case, are as foUows : 
"Steering and Sailing Rules. 
"Preliminary^ — Risk of Collision. 

"Risk of collision can, when circum,stances permit, be ascertained by care- 
fuUy watchlng the compass bearing of an approaching vessel. If the bearing 
does not appreciably change, such risk should be deemed to exist." 
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"Art 20. Wlien a steam vessel and a salllng vessel are proceeding In such 
directions as to involve risk of collision, the steam vessel shall keep out of 
the way of the saillng vessel. 

"Art. 21. Where, by any of thèse rules, one of the two vessels Is to keep 
out of the way, the other shall keep her course and speed. 

"Art. 22. Every vessel which is directed by thèse rules to keep out of the 
way of another vessel shall, if the circumstances of the case admit, avoid 
Crossing ahead of the other. 

"Art. 23. Every steam vessel which Is directed by thèse rules to keep out 
of the way of another vessel shall, on approaching her, if necessary, slacken 
her speed or stop or reverse." 

"Art. 27. In obeylng and construing thèse rules due regard shall be had to 
ail dangers of navigation and collision, and to any spécial circumstances 
which niay render a departure from the above rules necessary in order to 
avoid immédiate danger." 

The primary fact to be ascertained from the évidence is whether 
the tug and schooner were proceeding in such direction as to involve 
risk of collision. 

[1] The expression "risk of collision" has a différent meaning 
from the expression "immédiate danger," as used in the twenty-sev- 
enth article. "Risk of collision" means "chance," "péril," "hazard," 
or "danger of collision" merely, and not immédiate danger. The D. 
S. Gregory and The George Washington, Fed. Cas. No. 4,100. "Risk 
of collision" means, not merely certainty of collision, if no efforts be 
made to avert it, but danger of collision ; and there is danger or risk 
of collision whenever it is not clearly saf e to go on. The Aurania and 
the Republic (D. C.) 29 Fed. 98, 123. 

In the case of The Milwaukee, Fed. Cas. No. 9,626, it is said : 

"Risk of collision begins the very moment when the two vessels hâve ap- 
proached so near each other, and upon such courses, that, by departure from 
the rules of navigation, whether from want of good seamansbip, accident, 
mistake, misapprehension of signais, or otherwise, a collision mlght be brought 
about. It is true that prima facie each man has a right to assume that the 
other will obey the law. But this does not justify either in shutting bis eyes 
to what the other may actually do, or In omltting to do what be can to avoid 
an accident made imminent by the acts of the other. I say the right above 
spoken of is prima facie merely, because it Is well known that departure 
from the law not only may, but does, take place, and often. Risk of collision 
may be said to begin the moment the two vessels hâve approached each other 
so near that a collision might be brought about by any such departure, and 
continues up to the moment when they hâve so far progressed that no such 
resuit can ensue." 

[2] If the testimony of Nagel is to be relied upon, the Cathrall, 
had she kept on her course, vi^ould hâve struck the Philadelphia 
amidships. He testified that when about one-third of the way 
across the river on his tack he had the tug three or four points on 
his starboard bow, and when halfway across had her four or five 
points on his starboard bow; that he expected the tug to stop, or 
to keep out of the way by starboarding her wheel and going to 
port, passing to the schooner's starboard side under her stern. As 
the deck hand of the schooner was not produced as a witness, and 
no one else besides Nagel saw the bearing of the vessels from the 
schooner, there is no direct évidence, either in contradiction or cor- 
roboration, of Nagel's testimony on this point from any witness 
on the part of the libelants. Rîckards, the master of the tug, whose 
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testimony upon the bearing of the schooner from the tug is aiso 
not corroborated or contradicted by direct évidence, testified that, 
as the schooner was approaching his vessel crossing the river, she 
was two points on his port bow, and it is évident from his testi- 
mony that this bearing did not change as the vessels approached. 
He testified that the schooner was pointing aft of his vessel, and 
would hâve passed under her stern if she had kept upon her 
course ; that she would hâve had a clearance of not more than 50 
feet. The relative courses of the vessels and their relative posi- 
tions at the time of the collision indicate that the schooner would 
probably not hâve cleared the tug by going astern of her if she 
had kept upon her course. The schooner was 90 feet in length, 
and therefore was but little over a boat's length from the tug and 
scow when the wheel was put hard starboard. If, as Rickards tes- 
tified, she was upon a course that would hâve passed under the 
stern of the tug, and upon starboarding her wheel she went off 
six points to port, it is improbable that she would in that short 
space hâve cleared the bow of the tug and struck the port bow 
of the scow. That the blow was a glancing one indicates that she 
nearly cleared the scow. In any event, the space by which Rick- 
ards testified the schooner would hâve passed him if she kept upon 
her course was, taking into considération the bearing of the ves- 
sels, close enough to involve risk of collision. A slight error of 
judgment or a sudden change of wind would, in ail probability, 
hâve diverted the course of the schooner svifficiently to bear her 
against the tug or scow. Under thèse circumstances, I find that 
the vessels were so proceeding as to involve risk of collision; and 
it was the duty of the tug to keep out of the way of the sailing 
vessel, and to avoid crossing ahead of her, as her master was at- 
tempting to do. The Fannie, 11 Wall. 238, 20 L. Ed. 114. 

There was nothing to prevent the tug from stopping or revers- 
ing, as she had a headway of but two miles an hour, and the tide 
was against her. There was no approaching vessel which would 
hâve interfered with her going to port further out into the stream; 
and the only excuse her master offers for not changing his course 
to port was that he wanted to keep out of the way of commerce, 
and that, while there was no vessel in sight which would hâve in- 
terfered with his so doing, he thought there was apt to be. The 
only resource which he appears to hâve considered open to him 
was keeping further in towards the New Jersey shore, which he did 
not wish to do, as he might run aground, or would not hâve sufii- 
cient steerageway in shallower water. 

The schooner had the right of way, and her mate had a right to 
rely upon the tug obeying the rules, and either stopping, reversing; 
or turning to port and passing under his stern, and thereby keep- 
ing out of his way. The tug was not in such a position of em- 
barrassment as to permit an exception to the rules. The Mar- 
guerite (D. C.) 87 Fed. 953; The Oregon, 18 How. 570, 15 L. Ed. 
515; Belden v. Chase, 150 U. S. 674, 14 Sup. Ct. 264, Z7 L. Ed. 
1218; Excelsior v. The Bruce (D. C.) 38 Fed. 271. 



304 199 FEDERAL REPORTES 

I cannot find that the schooner is in fault in the maneuver wliîch 
she executed. She was sailing close to the wind; and, taking the 
view of her course which is derived from the testimony of the 
mate of the schooner and of the master of the tug, I am net con- 
vinced that the porting of her hehn, thereby throwing her doser 
to the wind, or putting the helm hard down to port and attempt- 
ing to go about, would not hâve carried her directly against the 
tug and scow. 

It was the plain duty of the tug to keep out of the way of the 
schooner and to avoid crossing her bows; and the position in 
which the schooner was placed was through the fault of the tug 
in not stopping, reversing, or passing astern of the schooner by 
going to port. The maneuver was executed by the schooner when 
she was so close to the tug that there was immédiate danger of 
collision if she kept her course and speed; and, under those con- 
ditions, if the mate made an error in judgment, it was excusable. 
Excelsior v. The Bruce (D. C.) 38 Fed. 271; The Sea Gull, 23 
Wall. 165, 23 L. Ed. 90; The Falcon, 19 Wall. 75, 22 L. Ed. 98; 
The City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 L. Ed. 84. 

There was some évidence by witnesses on the part of the re- 
spondent of admissions made by the master of the schooner that 
the mate, Nagel, was drunk when at the wheel at the time of the 
collision ; but there was not sufficient évidence to show that he 
was in that condition, nor that it interfered in any manner with his 
handling the schooner. If he had been drunk, it could readily hâve 
been discovered when he came oft the schooner; and, as no wit- 
ness was called who observed that he was drunk at that time, the 
évidence upon this point must be disregarded. 

My opinion is that the tug Philadelphia was solely in fault; and 
it is therefore ordered that a decree be entered in favor of the libel- 
ants, with costs. A commissioner will be appointed to assess the 
libelants' damages. 



In re MEADOWS et al. 

' (District Court, W. D. New York. October 3, 1012.) 

No. 3,0-10. 

1. Bankbuptct (I 368*) — Fées— "Money Disbcjesed." 

Wbere pledgees of collatéral by the bankrupt were entîtled to sell 
tbe same at ijublic or private sale without notice to the pieUgors, aud 
apply the proceeds to the payuient of thelr liabilitîes, and in one case 
the pledgee was authorized to buy the seeurltles pledged free froin any 
right or equity of rédemption in the pledgors, but after bankruptcy tbe 
trustée was permitted to sell tbe securities free froui lien on payment 
of tbe debts by the pledgees when the securities were delivered to the 
purchaser, on which sale the trustée received a balance of $3,802.87, 
represeuting the bankrupt's equity in the securities, such suni, and not 
tbe price secured from tbe purchaser, was the "moueys disbursed," 
within Bankr. Act July 1, 1898, c. 541, § 48, 30 Stat. 557 (U. S. Comp. 
St. 1001, p. 3439), as amended by Act Juue 25, 1910, c. 412, § 9, 36 Stat 

•For other cases aee same toplc & § numbbb lu Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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840 (U. S. Comp. St. Supp. 1911, p. 1501), on which commissions were 
to be allowed. 

[Ed. Note. — For other cases, see Buulvruptey, Cent. Dig. § 571; Dec. 

Dig. § ses.*] 

2. Bankruptcy (§ 368*) — Compensation of Tkustee— Extraokdinaby Serv- 
ices. 

Uuder Bankr. Aet July 1, 1898, c. 541, HO Stat. 544 (U. S. Comp. St. 
1901, p. 3418), § 72, as added by Aet June 25, 1910, c. 412, § 13. 36 Stat. 
842 (XJ. S. Comp. St. Supp. 1911, p. 1512), providing that the court 
shall not allow a référée or trustée any otlier or fnrther compensa- 
tion tlian tbat exi)ressly authorized by tlie aet, no additional compen- 
sation eau be granted for extraordinary services. 

[Ed. Xote.— l^or otlier cases, see Banliruptcy, Cent. Dig. § 571; Dec. 
Dig. § 368.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of 
Harold G. Meadows and Clarence De Witt, as individuals and as 
copartners of the firm of Meadows, Wilhams & Co. On exceptions 
to the report of the trustée. Sustained. 

Shire & Jellinek, of Bnffalo, N. Y., for excepting creditor. 
O'Brian & Hamlin, of Eufifalo, N. Y., for référée. 
Bradley H. Philhps, of Bnffalo, N. Y., for trustée. 

HAZEL, District Judge. A creditor of the bankrupt firm has 
filed exceptions to the final account of the trustée in bankruptcy, 
objecting to the payment to the référée therein of the sum of $3,- 
799.70, and to the trustée of the sum of $2,007.94, commissions on 
moneys realized on a sale of certain securities held by varions 
banks as pledges for loans and advances previously made to the 
bankrupts. It appears that immediatelj^ after the adjudication in 
bankruptcy a large number of hearings were had before the réf- 
érée to ascertain and discover the property of the bankrupt firm. 
which, prior to the adjudication, had been engaged in the business 
of stockbrokers, and the financial affairs of which were in a highly 
tangled condition. Diligent efforts were made by the receiver ap- 
pointed by this court, his attorney, and the référée in bankruptcy, 
to take in charge and to préserve the property and assets of the 
bankrupts. 

The schedules disclosed that many valuable stocks and bonds 
owned by the firm were pledged in writing to varions banks as col- 
latéral for loans, with the right in the banks to sell the securities 
whenever the demand notes for which they were pledged were 
overdue and unpaid. In addition, the Fidelity Trust Company, one 
of the pledgees, under an agreement with the firm, had a lien upon 
deposit accounts. In the course of the proceedings, without a sur- 
render of such securities having first been made by the pledgees, 
the référée made an order directing the trustée to sell to the high- 
est bidder the stocks and bonds in the custody of the Fidelity Trust 
Company free and clear of liens, and he made an order to show 
cause why the stocks and bonds held as collatéral security by the 
People's Bank, the Market Bank, and the Bank of Buffalo should 

•For other cases see same topic & § ntjmebb In Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexes 
199 F.— 20 
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not also be sold free and clear of incumbrances, "the liens to be 
transferred to the proceeds." In relation to the proposed sale the 
référée, with the acquiescence of the attorney for the trustée, and 
without objection from any of the banks, only one of which, how- 
€ver, the Fidelity Trust Company, appeared by attorney, proceeded 
as though the securities had been surrendered by the pledgees to 
enable their sale in the bankruptcy court, and were in the actual 
possession of the trustée. 

The, diligence of the trustée in giving notice of the sale resulted 
in many substantial bids for the various securities, which to brok- 
ers and financiers had a market value, and a bona fide bid of $371,- 
435.55 was accepted, and confîrmed by the référée. Upon receipt 
of said amount the trustée paid the debts of the pledgees, received 
from each the pledged securities, and delivered the same to the 
purchaser. There had been a dispute between the trustée and the 
Fidelity Trust Company over a deposit account of $10,670 which 
the bank claimed the right to ofifset against any loss which might 
occur upon the sale of the collaterals ; but, upon payment of the 
indebtedness and release of securities, the company also surren- 
dered the said deposit to the trustée. The amount realized over 
and above the secured indebtednesses — that is, the equity of ré- 
demption in the various collaterals — amounted to approximately 
$3,802.87. The total assets of the bankrupt estate, including the 
released deposit, amounted to $48,000. 

In this situation the référée allowed the attorney for the trustée, 
who is now the attorney for the objecting créditer herein, the sum 
of $2,000 on account of his services in the bankruptcy proceeding. 
He directed the payment to himself of 1 per centum, tlie commis- 
sion specified in section 40 of the Bankruptcy Act as it read prior 
to the amendment of 1910, and allowed commissions to the trus- 
tée under section 48, treating the amount of the pledges as "mon- 
€ys disbursed" by the trustée to creditors; and the question now 
is whether such payments to the pledgees come within the scope 
of the provisions relating to the compensation of référées and trus- 
tées. 

[1] I need not stop to discuss the question of the power of the 
bankruptcy court to direct the sale of a bankrupt's incumbered 
property, provided the lienholders permit it and due notice is 
given them; nor to consider the contention that the pledgees, up- 
on payment of their indebtednesses by the trustée, impliedly sur- 
rendered or waived their rights of possession and sale under their 
agreement, and must therefore be regarded as having submitted 
such rights to the bankruptcy court. The question with which we 
are principally concerned is : What is intended by the term "dis- 
bursed to creditors," as applied to the compensation of référées, 
and by the term "on ail sums disbursed," as applied to the com- 
pensation of trustées? 

The provisions are comprehensive enough to entitle référées to 
commissions on moneys paid to secured and unsecured creditors 
(In re Sanford Furniture Mfg. Co. [D. C] 126 Fed. 888), and to 



IN BE MEADOWS 307 

allow to trustées commissions on ail sums disbursed by them out 
of the assets of the bankrupt estate, which obviously includes mon- 
eys paid for fées and expenses in the administration thereof. 
When, however, a secured créditer bas recourse to a state court to 
foreclose bis lien, or when personal property or securities, with- 
out coming into the custody of the bankruptcy court, are sold by 
pledgees under a spécifie contract of sale, and there is no partici- 
pation by the pledgees in the proceedings of the bankruptcy court, 
then clearly no commissions are computable on the amounts real- 
ized by secured creditors on their securities. 

In the présent case, as already pointed out, the pledgees had 
the right to sell the collatéral at public or private sale without 
notice to the pledgors, and to apply the proceeds to the payment 
of liabilities. Indeed, the Fidelity Trust Company reserved to it- 
self the right to buy the securities free from any right or equity 
of rédemption in the pledgors. The arrangement with the banks 
created, not a mère lien, as the référée seemed to think, but a 
pledge, which carried with it complète control, and the right of 
sale upon default in the payment of notes for which collatéral was 
given. A lien ordinarily confers no such power, and there is a 
clear distinction between selling property free from liens, where 
the title and possession are in the trustée, and selling stocks and 
bonds pledged to a third party under a written contract. 

In this case it cannot be held that the securities were even con- 
structively in the possession of the trustée. The rights of the 
pledgees were not affected by the bankruptcy proceedings. As 
they did not avail themselves of the services of the référée and 
trustée to sell the securities held by them, they manifestly could 
not bave been compelled to bear any portion of the expenses of 
the sale, and it is difficult to perceive the validity of the sale by 
the trustée of personal property which was not in his custody, or 
in the control of the bankruptcy court, save as to any existing 
equities of rédemption. How could the trustée bave immediately 
delivered the securities to the purchaser, if the pledgees had not 
voluntarily released them? The pledgees were adverse claimants, 
and could not hâve been summarily compelled to surrender their 
securities, or to submit their rights to the bankruptcy court. Cer- 
tainly by the mère sale they were not compelled to deliver the 
collatéral to the trustée. If the proceeds of the sale had been in- 
sufïicient to pay the pledges, not only would the trustée hâve been 
unable to make delivery of the securities to the buyer, but the 
pledgees would doubtless themselves bave sold under their con- 
tract. 

The authorities in support of the contention of the trustée, and 
upon which the référée placed reliance, are clearly distinguishable. 
In Re Cramond (D. C.) 145 Fed. 966, decided by Judge Ray, the prop- 
erty consisted of money, subject to valid liens, due on a paving con- 
tract, which money the court held was rightly paid by the city of 
Rome to the trustée, instead of directly to the lienholders, and that 
on distribution thereof both the trustée and référée were entitled to 
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the commissions specified in the Bankruptcy Act. This was obviously 
a disbursement of a fund which came into the possession of the trustée. 
Net only were fées and expenses of distribution to be paid from the 
fund, but the Henholders were bound to pay their proportion if the 
circumstances so required. In Re Sanford J?urniture Mfg. Co., su- 
pra, certain real property of the bankrupt was held in possession by 
a third party under a deed of trust, and upon élection of a trustée 
was surrendered to hini and afterwards sold free of incumbrances. 
The court held that, as the secured creditor had used the bankruptcy 
court to eflfect a sale of the property, commissions were properly 
paid on the purchase priée, even though said creditor had not formally 
submitted his claim to the bankruptcy court. 

In principle, there is analogy to the case at bar in Re lowa Falls 
Mfg. Co, (D. C.) 140 Fed. 527. There certain property covered by 
mortgages never came into the possession of the bankruptcy court, 
but was delivered by the bankrupt to the First National Bank of lowa 
Falls prior to the filing of the pétition. The property was sold in 
the State court upon a decree of foreclosiire of the mortgages, but 
before the sale the trustée brought an action against the bank to set 
a!side the decree. Subsequently a settlement was effected, by which 
the trustée received a sum of money, and he then çontended in the 
bankruptcy court that he was entitled to commissions, not only upon 
the amount actually received by him on the compromise, but upon the 
proceeds of the sale. The court held that the value of the bankrupt's 
interest in the property was the amount received upon the compro- 
mise, and that the proceeds of the sale were not disbursements upon 
which the trustée might compute his commissions. So hère the avail- 
able interest of Meadows, Williams & Co. in the pledged securities 
was solely in the value of the equity of rédemption, and compensation 
is limited to commissions thereon and on the assets available for dis- 
tribution. 

It was çontended at the hearing by counsel for the objecting cred- 
itor, who by the way was counsel for the trustée at the time the al- 
lowances were made, and who did not then object thereto, that the 
référée, in directing the payment of commissions, had connived to 
bring about a colorable transaction in order to increase his compensa- 
tion for the services rendered by him; but I think that under the 
circumstances the right to charge the commission was not altogether 
free from doubt, and that the référée in good faith believed that he was 
entitled thereto. Indeed, I think I may with propriety state that prior 
to making the allowances he, as an officer of the court, conferred with 
me as to my interprétation of In re Cramond and In re Sanford Fur- 
niture Mfg. Co., supra, and after a cursory inspection of the syllabi, 
assuming that the securities were in the custody of the trustée, I 
stated that commissions at the rates specified in the Bankruptcy Act 
were apparently allowable, and suggested that only a partial payment 
to the trustée and to the référée be then made, payment of the balance 
to be deferréd until latér on in the proceeding, to the end that any 
creditor desiring to pétition for review might do so. Instead of com- 
ing before me on pétition for review, exceptions hâve been filed to 
the report of the trustée. 
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[2] Counsel for the objecting creditor concèdes in his brief that 
under section 48 of the Bankruptcy Act the allowance made to the 
trustée was not improper, in view of the valuable services rendered 
and that discrétion vested in the bankruptcy court to make an addi- 
tional allowance. Under section 2, subd. 5, of the act, prior to the 
amendment of 1910, additional compensation for services performed 
by a trustée cotild be allowed only where the business of the bankrupt 
had been continued under order of court; and, there being no othcr 
provision for compensation of trustée other than section 48, the busi- 
ness not having- been continued, an increased allowance cannot be 
made, though it is true that the trustée, together with the référée, 
throughout a long period performed arduous and valuable services 
in the interest of the gênerai creditors, which would amply justify 
increasing their compensation. But unfortunately this the court is 
precluded from doing by section 72 of the Bankruptcy Act, which 
substântially provides that the court shall not allow a référée or trus- 
tée any other or further compensation than that expressly authorized 
by the act. 

The exceptions are sustained, and there must be a readjustment 
of the commissions to the référée and trustée on the basis of moneys 
disbursed and moneys realized from available assets, exclusive of the 
amount due the pledgees on their securities. The expenses of the 
trustée are allowed. 

So ordered. 



SPERRY & HUTCIIIXSON CO. v. POMMER et ni. 
(District Court, N. D. New York. October 8, 1912.) 

1. I>MUNCTioN (§ 137*) — Pkeliminaky Injumction — (;oxi-'Lrcït.\r, Evidence. 

Wliere an application for a preliniinar.v in.innction Is based on confllct- 
ing affldavits as to the niaterial tacts, anrl the case nia.v lie tried on its 
merits, withcmt great delay, a prelitninary injunction will uot be granted 
except In cases of pressing uecessity, as when It appears that great and 
irréparable damage is being done and that défendant is unable to re- 
spond in damages. 

[Ed. Note, — For other cases, see Injunction, Cent. Pig. §§ 307, 309 ; 
Dec. Dig. § 137.*] 

2. ISJUNCTION (§ 130*) — PrELIMINABY InJUNCTIOX — ItlGIIT TO Weit. 

Where, in a suit by a trading stnnip concern ugainst a competitflr to 
restrain defendant's interférence wlth couipbihiant's cnstoniers by induc- 
ing them to Ireak their contraets, défendants denied that they were do- 
ing any of the acts charged. teuding to iiulnee the uierchants wlth whoin 
complainant had contracted to break or violate such contraets, it was 
proper for the court to grant a teniporary in.innction restrainlng défend- 
ants from inducing eomplaiuant's custoniers to break their contraets by 
false statements or illégal means. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §J 305, 306 ; 
Dec. Dig. § 130.*] 

3. Injunction (| 142*) — Pbeliminaby Injunction — Parties. 

Where complainant furnished trading stamps to merchants who fur- 
nished the same to custoœers as premiums as a reward for paying cash, 
and complainant claimed that défendant engaged in a similar business, 

•For other cases see same toplc & i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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unlawfuUy Induced claimant's customers, by false statements and un- 
lawful means, to break thelr contracts, the court would not restxain de- 
fendant from furnishing its stamps to merchants at the suit of complain- 
ant to whlch the merchants were neither parties nor afforded an oppor- 
tunity to be heard. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 314; Dec. 
Dig. § 142.*] 

4. Injunction (§ 99*) — Compétition. 

The right to compete in any legitimate business in lawful ways and 
by lawful means is sacred and cannot be Interfered with by injunction. 

[ISd. Note. — For other cases, see Injunction, Cent. Dig. § 172; Dec. 
Dig. § 99.*] 

5. Injunction (§ 9*) — Pbeliminary Injunction — Right to Wkit. 

À prellminary injunction will be granted only in cases where the right 
thereto is plaln and the necesslty is both apparent and pressing. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 8; Dec. Dig. 
§9.*] 

6. Injunction (§ 63*) — ^TJnlawful Compétition — Breacii of Contbact. 

Where défendants had maliclously interfered with lawful and valid 
contracts between complainant and its customers, and are liable to con- 
tlQue 80 to do, and the damages suffered by complainant will be difficult 
of ascertainment, and a multiplicity of actions will be necessary to rem- 
edy such threatened wrongs, a permanent injunction will be granted 
without proof of express malice. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 63.*] 

7. Torts (§ 12*) — Unlawful Compétition — Inducing Brbach of Contbact. 

The right to compete in business does not justify unfair compétition 
or misrepresentations, whlch tend to induce one party to a légal contract 
to refuse to perform it to the damage of the other party, or the giving 
of any form of considération as an inducement to his violation of a valid 
contract. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 13; Dec. Dig. § 12.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 

Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 376.]i 

In Equity. Suit by the Sperry & Hutchinson Company against 
Henry Pommer and another, copartners doing business under the 
name of H. & J. Pommer, and another. On motion for preliminary 
injunction. Granted in part. 

Randall J. Le Boeuf, of Albany, N. Y. (D. J. Lyons and John Hall 
Jones, both of New York City, of counsel), for complainant. 

Goldfogle, Cohn & Lind, of New York City (Henry M. Goldfogle 
and Alfred D. Lind, both of New York City, of counsel), for défend- 
ants. 

RAY, District Judge. The complainant moves for a preliminary in- 
junction on the bill of complaint and affidavits filed, which allège in 
substance that the défendants are interfering with complainant's law- 
ful contracts and inducing certain customers, parties to said contracts, 
to violate same to the great damage of the complainant ; that défend- 
ants are interfering with the complainant's business in furnishing its 
trading stamps to merchants who are under exclusive contract with 
the complainant to use its stamps; and that by false représentations 

•For other cases see same topic & S itombeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes- 
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tue défendants tlirough their agents maliciotisly made are ûamaging 
the complainant's business to the profit of said défendants. 

The complainant makes or causes to be made its trading stamps 
which are known as the "Green Trading Stamps." The défendants 
make or cause to be made and used their trading stamps which are 
known as the "Palace Trading Stamps." The complainant furnishes 
to its subscribers or those merchants under contract with it its Green 
Trading Stamps in pads which may contain 1,000 or 5,000 stamps, and 
the complainant's canvassers explain to householders that by making 
their purchases at thèse stores of said subscribers they will receive a 
trading stamp or stamps in accordance with the amount of the pur- 
chase, and that when a sufficient number are collected or received by 
the householder in this way that said stamps will be redeemed by the 
complainant at its premium store. The canvassers of the complainant 
deliver to the householders who are willing to receive them trading 
stamp books in blank for the convenient rétention of said stamps until 
the required number hâve been collected. When the required number 
of thèse stamps has been received by the customer, he or she may go 
to the premium store of the complainant and there receive a premium 
in the form of some article of merchandise such as silverware, glass- 
ware, curtains, rugs, pictures, etc., claimed to correspond in value 
with the stamps collected in exchange for such stamps. 

The spécifie object of this form of advertising is to attract cus- 
tomers to the stores of the complainant's subscribers, with whom the 
complainant has contracta to use their stamps exclusively, and to hâve 
such customers pay cash on ail purchases. 

The défendants, the owners and makers and distributors of the 
Palace Trading Stamps, are engaged in the same business, and the 
complainant and the défendants are therefore competitors in this busi- 
ness. After the stamps hâve been delivered to the merchant for use, 
there are, of course, three parties to a complète transaction ; that is, 
the party furnishing the stamps to the merchant, the merchant who 
distributes the stamps, and the customer who pays cash for the goods, 
and the customer who receives the stamp and as a considération for 
paying cash for his purchase of the merchant is eventually to receive 
some article of some value as a so-called premium. 

The complainant allèges that it has entered into valid, written con- 
tracts with certain merchants in the city of Albany by which it has 
agreed to furnish thèse merchants its Green Trading Stamps and give 
the premiums to the customers of such merchants when they become 
entitled thereto, and that such merchants hâve agreed on their part 
to use the Green Trading Stamps of the complainant exclusively. 
The complainant contends that thèse contracts are valid and binding 
and violate no law. The complainant also contends that the défend- 
ants, engaged in the same business of furnishing stamps to merchants 
and supplying premiums to the customers of such merchants who 
make cash purchases, hâve unlawfully and wrongfully and maliciously 
interfered with the complainant's business and contracts with mer- 
chants to complainant's great damage in substantially the foUowing 
manner, viz. : That défendants hâve gone to the merchants with 
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whom complainant has such contracts, and, by false représentations 
and statements maliciously made, induced such merchants to disregard 
their contracts with the complainant and to enter into a contract or 
agreement with the défendants by which they are to use the Palace 
Trading Stamps either vvholly or in part, and that they hâve induced 
thèse merchants to take and use such Palace Trading Stamps and dis- 
continue the use in whole or in part of said Green Trading Stamps. 
The allégation is that the défendants hâve in such cases, and when- 
ever and wherever they could, furnished such Palace Stamps, and that 
in many cases same hâve been used by merchants in violation of their 
contracts with the complainant, and that in some instances merchants 
hâve wholly broken and disregarded their contracts with the com- 
plainant. 

The défendants deny that they hâve made any false or untrue rep- 
résentations or statements to thèse merchants or to any of them, and 
deny that they hâve done anything to induce thèse merchants to vio- 
late or disregard their contracts with the complainant. The défend- 
ants allège and claim that they hâve the right to compete with the 
complainant in this business, and to furnish their stamps to thèse 
merchants for use in the mode and manner and for the purposes 
aforesaid, so long as they make no false représentations or statements, 
and so long as they do nothing for the purpose of inducing thèse mer- 
chants to break or disregard their contracts with the complainant. 
The défendants deny that they hâve said or done anything which has 
or will induce the merchants to violate or break their contracts with 
the complainant, unless it be that the mère offering to furnish their 
stamps to thèse merchants has that eiïect. The défendants contend 
that, even if the complainant has a valid contract with merchants to 
deal exclusively with the complainant and to take and use the Green 
Trading Stamps only, they, the défendants, hâve the right to offer 
thèse merchants their stamps for use in the same mode and manner, 
and that it is optional with the said merchants to take the Palace Trad- 
ing Stamps and distribute them to their customers ; and défendants 
also contend that if the merchants elect to break their contracts in 
that regard and use and distribute to their customers the Palace Trad- 
ing Stamps as well as the Green Trading Stamps, or the Palace Stamps 
to the exclusion of the Green Trading Stamps, thèse défendants are 
not responsible and hâve committed no wrong so long as they do 
nothing else by way of inducement to the merchants ; and défendants 
claim that this is not inducing thèse merchants under contract with 
the complainant to violate or break their contracts and is not an un- 
lawful interférence with the business of the complainant. 

[ 1 ] The affidavits on the material questions in this case are confîict- 
ing, and the détermination of the questions of law involved, if any, 
will dépend largely on the facts as they appear on the trial. It has 
been settled for a long time that when affidavits as to the existence 
or nonexistence of the material facts alleged confîict, the question 
should be left for the trial court and jury, if it be a jury case, except 
in cases of pressing necessity, as when it appears that great and irrép- 
arable damage is being done and the défendant is unable to respond 
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in damages, and the trial must be so long postponed that immédiate 
action is imperative. As to this case it can be brought to trial the 
first Tuesday in December next, 60 days hence, and on the trial the 
witnesses can be examined and cross-examined and the truth ascer- 
tained by court or jury. They réside within 100 miles of Utica. 

[2] I see no necessity for a preliminary injunction except possibly 
in one particular. The défendants deny that they are doing any of 
the acts charged tending to induce the merchants to break or violate 
their contracts with the complainant. If they are enjoined from doing 
so by unlawful means, they cannot be harmed except in their feelings. 

This court would not undertake to enjoin the défendants from of- 
fering or furnishing or supplying the "Palace Trading Stamps" to 
the merchants, who hâve, it is al.leged, entered into contracts with 
the complainant to use its "Green Trading Stamps" exclusively, vvith- 
out notice to such merchants and hearing them. As complainant's 
counsel says in his brief : 

"In the System there are tbree parties, the complainant, the subscriber 
(merchant), and the subscriber's customers." 

[3] The alleged subscribers (merchants), who sell the goods to 
their customers (the consumers), who in turn get the premiums as 
a reward for paying cash, and such customers are not parties to tkis 
action, and for anything this court knows the merchants may désire 
to contest both the existence of the alleged contracts and their valid- 
ity, if they do exist. 1 do not suppose this court can enjoin the de- 
fendants from. supplying thèse merchants Palace Trading Stamps 
at the suit of this complainant if the merchant dénies he is under 
contract with the complainant and really desires to hâve the Palace 
Trading Stamps, or if he voluntarily elects to violate his contract 
tvith complainant if he has made one, and receive the défendants' 
trading stamps to give his customers. I do not see that the cus- 
tomers of the merchants are in fact or in law parties to thèse con- 
tracts in any way that binds them to trade with a particular merchant 
or with particular merchants who are handling the Green Trading 
Stamps. It is settled law, I take it, that no man has the right by 
false statements or any illégal means to induce another, or actively 
attempt to induce another, under a valid contract with a third per- 
son, to break or violate such contract. I will assume, for the pur- 
poses of this motion, that the alleged contracts so far as they exist 
are valid, without deciding or holding them to be so, and grant an 
injunction restraining défendants and each of them from soliciting 
or requesting any merchant under contract with the complainant and 
known to the défendants to bave such contract to violate same by 
means of materially false or untrue statements, or by means of any 
reward or compensation for so doing. 

I will not décide, on this motion, that any of the alleged contracts 
are valid and binding on the merchants, or enjoin the défendants 
from furnishing the Palace Trading Stamps to any merchant who re- 
quests same or with whom they bave a contract to furnish such 
stamps, or from oiïering to furnish the Palace Trading Stamps to 
any merchant whether under contract with the complainant or not. 



314 199 FEDERAL EEPOETEK 

As at présent advised, I see nothing wrong in offering Palace Trad- 
ing Stamps to any one. Active efforts by unlawful means used by 
A. to induce B. to violate his valid contract with C. is an unlawful 
and wrongful act and actionable, if successful, if it causes damage 
to C, and hence A. may be enjoined at the suit of C. from making 
efforts andusing such means for such purpose, especially when there 
are a large number of such cases, and the unlawful acts which threaten. 
damage promise to be successful and if not enjoined will resuit in 
a multiplicity of actions involving the same questions, and the amount 
of damage to the party wronged will be difficult of ascertainment or 
proof. It does not appear that the complainant has any exclusive 
right to put out trading stamps, and défendants bave the right to- 
compete with it in the business in ail lawful ways. The customers 
of complainant are not parties hère and hâve the right to voluntarily 
violate their valid contracts with complainant so far as défendants 
are concerned, and, if they do, must respond in damages to the in- 
jured party. 

[4] The right to compete in any legitimate business in lawful ways 
and by lawful means is sacred and cannot be interfered with by in- 
junction. 

[5] The writ of injunction is a drastic remedy and should be 
granted only in cases where the right thereto is plain and the neces- 
sity thefefor is apparent and pressing. This is especially true of 
preliminary injunciions. It must not be assumed that, in granting 
the injunction so far as I do, I find the défendants hâve solicited or 
used any improper means to induce any merchant to violate any ex- 
isting contract, or that any merchant has broken any contract with 
the complainant ; but as that charge is made in the moving papers 
and denied by the défendants, who make no claim of right to in- 
duce such merchants to break or violate existing and valid contracts 
between them or any of them and complainant, it can do no harm to 
défendants to grant the injunction so far. As already stated, the 
complainant can bring the case to trial at the term in December and 
the facts ascertained and the law applied and fuU justice done after 
the examination and cross-examination of witnesses in open court. 

[6] If it shall appear on the trial that défendants or either of them 
hâve maliciously interfered with lawful and valid contracts between 
complainant and its customers, the merchants referred to, or qny 
of them, and are liable to continue so to do, and that the damages 
will be difficult of ascertainment, and that a multiplicity of actions 
will be necessary to remedy such threatened wrongs, a permanent 
injunction can be issued. Angle v. Chicago, St. Paul, etc., R. R., 151 
U. S. 1, 13, 14 Sup. Ct. 240, 38 L. Ed. 55; Green v. Button, 2 Cr... 
Mees. & R. 707. It is not necessary that express malice be proved,. 
only such as the law implies from the nature of the acts done. 

[7] Gf course, the right to compete in business does not justify 
"unfair" compétition in business or trade, or misrepresentatioris which: 
tend to induce one party to a légal contract to refuse to perform it 
to the damage of the other party, or the giving of any form of con- 
sidération as an inducement to violate a valid contract. 
If défendants bave already induced merchants under valid con'- 
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tracts with the complainant to break same, and they hâve donc so, I 
question the right or power of any court to enjoin défendants from 
furnishing such merchants with the Palace Trading Stamps; but I 
do not now undertake to décide the question. So whether contracts 
between complainant and merchants to use the Green Trading Stamps 
exclusively are valid and binding, or void as in restraint of trade and 
as tending to create a monopoly odious in the eye of the law, is a 
question I will not now undertake to décide. When such a contract 
with ail its terms is before me, and the parties interested hâve been 
heard and the existence of the contract — that is, its exécution and 
delivery — is shown, it will be time enough to détermine the questions 
suggested. As stated, until the trial of the action this court will dé- 
cline to enjoin défendants from furnishing Palace Trading Stamps 
to those who désire them, and thereby deprive merchants of the right 
and power to deal with householders who désire to gather Palace 
Trading Stamps in order to secure the "Premiums" offered at the 
Palace Trading Stamp premium stores. 

There may be a preliminary injunction, enjoining and restraining 
défendants and each of them from soliciting or inducing, by any il- 
légal means or method, any merchant or merchants who are known 
to them to hâve existing contracts with the complainant to use the 
Green Trading Stamps exclusively, to break or violate such contract 
or contracts, until the further order of this court. 



In re WALDEN BROS. CLOTHING CO. 

(District Court, N. D. Georgia, W. D. August 20, 1912.) 

No. 533. 

1. Bankruptct (§ 446*) — Référée' s Findings— Review. 

Findlngs by a référée in bankruptcy on questions of fact will not 
be dlsturbed, unless clearly and manifestly erroneous. 

[Ed. Note.— For otber cases, see Banlcruptcy, Cent. Dig. § 929; Dec. 
Dig. § 446.* 

Appeal and review In banlcruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.J 

2. Bankbuptct (§ 178*) — Préférences— Feaudulent Mortgage. 

Where a bankrupt, with knowledge of Insolvency, mortgaged its en- 
tire stock of goods and pledged its choses in action for a large loan se- 
cured by a demand note, and used the proceeds to pay three creditors, 
leaving a considérable number unprotected, and the lender had rea- 
sonable grounds for suspicion that the transfer was made with intent 
to delay the bankrupt's other creditors, it was Invalid, under Code Ga. 
1910, § 3224, providing that every conveyance made with intention to 
delay or defraud creditors, known to the party taklng the same, or in 
case the latter shall hâve ground for reasonable suspicion thereof, shall 
be fraudulent and void against creditors, and was therefore uusustain- 
able in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 264-274, 
283, 284; Dec. Dig. § 178.*] 

In Bankruptcy. In the matter of the Walden Bros. Clothing Com- 
pany. On objections to proof of the claim of F. G. Lumpkin as a 
secured and preferred créditer. Sustained. 

*For other cases sec same toplc & § numbee lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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T. Leslie Bowden and Henry R. Goetchius, both of CoUimbus, Ga., 
for clâimant. , • . 

Slade &; Swift, Love & Fort, and Dismukes & Worsley, ail of Co- 
lumbus, Ga., for trustée. 

NEWMAN, District Judge. This is a pétition to review the 
action of the référée in refusing to allow a mortgage held by Frank 
G. Lumpkin, in the above-stated case, to be proven as a preferred 
debt against the bankrupt's estate. 

[ 1 ] We must start into the considération of the case with the rule 
in niind that the action of the référée and his findings on questions 
of fact vvill not be disturbed, unless clearly and manifestly erroneous. 
This has been held to be the rule in this court in niany cases. For :he 
V. Shearer, 172 Fed. 592; Re Landsberger, 177 Fed. 450; Re Taff 
& Conyers, 182 Fed. 904; Re Waxelbaum, 101 Fed. 228; Re West, 
116 Fed. 767. But such is the rule recognized generally by the courts. 
Ohio Valley Trust Co. v. Mack (C, C. A.; Lurton, J.) 163 Fed. 155, 
89 C. C. A, 605, 24 L. R. A. (N. S.) 184. The same effect is given 
to it as to a finding of a master in chancery. 

The opportunity a référée has for seeing the witnesses and observ- 
ing their manner and conduct on the stand makes his opinion partic- 
ularly valuable ; and this is especially true in cases like this, where 
the issue is knowledge, lack of knowledge, and opportunity for 
knowledge. The rcferee sees a witness, and, observing his exa;n- 
ination and cross-examination, and his manner on the stand, gets a 
far better idea of the truth of a particular matter than a reviewing 
court from a written or printed record. 

The référée has found that. at the time of the exécution of the 
mortgage in question, Walden Bros. Clothing Company was insolvent. 
There is no doubt whatever, from the évidence, that he was fully jus- 
tified in this finding. Any fair view of the évidence as to the value 
of the stock of merchandise on hand, and the accounts and notes due 
the Company, contrasted with the admitted indebtedness, makes it 
clearly insolvent. 

[2] At the time the mortgage was executed, was it made on the part 
of the bankrupt company with intent to hinder, delay, or defraud cred- 
itors? It must be conceded that there was a clear intent to delay the 
creditors, to say no more of it. Mortgaging its entire stock of mer- 
chandise, and pledging its choses in action, and then using the money 
received from the mortgage to pay three creditors, leaving a considéra- 
ble number of its creditors wholly unprotected, could only hâve been 
with the knowledge that the latter class of creditors would be hindered 
and delayed, at least, in the collection of their debts. It must hâve 
intended that which it knew would occur. This is sufifîcient to bring 
the case within the statute. Bankr. Act July 1, 1898, c. 541, § 67c, 
30 Stat. 565 (U. S. Comp. St. 1901, p. 3419). 

Really the only question in the case is whether or not Mr. LrUmpkin 
had reasonable grounds for suspicion that by the exécution of this 
mortgage the bankrupt company intended to hinder, delay, or defraud 
its creditors. Were the facts and circumstances of the case, and sur- 
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rounding the transaction, such as to put him on notice that such was 
the purpose of the Walden Bros. Clothing Company? Section 3224 
of the Code of Georgia of 1910 provides as follows: 

"Tbe following acts by debtors shall be fraudulent in law, against cred- 
itors and others and as to them, null and void, viz.: 

"1. Every assignment, or transfer by a debtor, iusolvent at the tiuie, of 
real or personal property, or choses in action of any description, to aiiy i)er- 
son, either in trust or for the benefit of. or in belialf of, ereditors, where any 
trust or benefit is reserved to the assigner, or any person for hini. 

"2. Every conveyance of real or Personal estate by writing or otherwise, 
and every bond, suit, judgasent and exécution or contract of any description 
had, or made with intention to delay or defraud ereditors and such intention 
linown to tlie party takiug. A boua flde transaction on a valuable considéra- 
tion, and without notice or grouud for reasouable suspicion, shall (;e valid. 

'"i. Evei7 voluutary deed or conveyance, not for a valuable considération, 
made by a debtor iusolvent at the time of such cou voyance." 

It will be seen from this that a person taking a transfer in such a 
case must be without "grounds for reasonal^le suspicion that the same 
was intended to delay or defraud ereditors." In Nicol v. Crittenden, 
55 Ga. 497, the Suprême Court of Georgia, through Judge Bleckley. 
says this : 

"We hold that the court errcd in charging the jury that the purcUaser 
would be protected against tire frauduleut lurent of the seller uuless that 
intent was known to him. The Code, in secLion l!)j2. expressly prescribes 
another condition, wbich is that lie should be witliout grouuds for a reasou- 
able suspicion. And this élément of invalidity was much more involved in 
the faets of the case than was the élément of actual knowledge. The jury 
ought to hâve passed upon it, and this they were preclnded froiu doing by 
the charge as given. it is iniiwssible that the case caii be fully and legally 
tried without scrutiniziug the grounds of suspicion whieh the claiuiant may 
liave had, and which the plaintifl's contend be did hâve. The jury, lesides 
dealing with the other issue in this case, should be directed to inquire whetb- 
er the debtor intended to delay or defraud ci'editors, and, if so, whether the 
clalmant purchased on a valuable considération and without notice or 
grounds for reasouable suspicion." 

Applying this law to the bankruptcy law, what is the residt ? Section 
67e of the Bankrupt Act is as follows : 

"That ail conveyances, transfers, or incumbrances of his property, or any 
part thereof, made or given l)y a person adjudged a bankrupt under tlie pro- 
visions of this act stibsequent to the passage of this act and within four 
months prier to the tiling of the pétition, with the iutent and purpose, on liis 
part, to hinder, delay or defraud bis ereditors, or any of theu], shall be null 
and void as against the ereditors of such debtor, exc<>pt as to purchasers in 
good faith and for a proseut fair considération ; and ail property of the 
debtor conveyed, trausferred, assigued or incumbered as aforesaid shall, if 
he be adjudged a bankrupt, and the same is not exempt from exécution and 
liable for delJts by tlie law of his domicile, be and remain a part of the as- 
sets and estate of the bankrupt, and sliall iJass to his said trustée, whose 
duty it shall be to recover and reclaim the sauie by légal proeeediugs or 
otherwise, for the benefit of tlie ereditors. And ail conveyances, transr'ers 
or incumbrances of bis property uiade by a debtor at any time within four 
months prior to the liling of the pétition against him, and wliile insolvent, 
which are held null and void as against the ereditors of such debtor by the 
law of the state, territory, or district in which said projierty is situa te, shall 
be deemed null and void under this act against the ereditors of such del)tor 
if he be adjudged a bankrupt, and such property shall pass to the assignée 
[trustée] and be by him reclaimed and recovered for the benefit of the ered- 
itors of the baukrupt." 
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I do not regard the case of Coder v. Arts, 213 U. S. 223, 29 Sup. 
Ct. 436, 53 !.. Ed. 772, 16 Ann. Cas. 1008, as applicable hère, even if 
it has the meaning claimed for it by counsel for the mortgagee, because 
it leaves out of the question entirely considération of the effect of a 
transfer void under the laws of the state in which the property is sit- 
uated. Hère counsel for the trustée put their case entirely on the law 
of Georgia. Their contention is that the mortgage is clearly void un- 
der the law of the state. 

I would be unwilling to sustain the action of the référée, if in so 
doing it was necessary to hold that Mr. Lumpkin was guilty of any 
actual fraud or intentional wrong, because I do not believe that is 
shown by the proof. But that the référée correctly applied the law 
of Georgia, and had sufficient évidence to justify him in holding as he 
did, I do believe ; and it is whoUy unnecessary to hold that there was 
any actual fraud or any intentional wrong on the part of Mr. Lumpkin 
in this case. AU that it is necessary to détermine, and ail that is de- 
termined, is that the facts are such as to justify the référée in find- 
ing them sufficient to put Mr. Lumpkin upon inquiry, that reasona- 
ble inquiry would hâve informed him of the intention of the bankrupt 
Company at least to delay creditors, and that in failing to make such 
inquiry he was guilty of such négligence as to make this conveyance 
void. 

In other words, the facts surrounding this transaction at the time 
Mr. Lumpkin took the mortgage gave grounds for reasonable suspicion 
of the bankrupt company's intent. He must hâve known that this 
Company, by conveying ail its property of every kind to him to secure 
a note payable on demand, put themselves out of business, so far as 
the mercantile world was concerned ; and, having this knowledge, I 
think the référée was justified in finding that he should hâve gone fur- 
ther and inquired as to what was the purpose of the company in mak- 
ing this large loan and incumbering ail its property. Certainly no 
court would be justified in holding that there was clear and manifest 
•error on the part of the référée in so finding. 

It is unnecessary, in the view above taken of this case, to détermine 
whether the exécution of this mortgage was a proper corporate act. 
It seems to be very doubtful whether there was the proper meeting 
and proper action by the corporation before the exécution of the mort- 
gage, authorizing the same ; but, as stated, it is unnecessary to déter- 
mine that. 

The action of the référée is approved. 
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In re THWEATT. 

DISMUKES V. JOHNSON. 

(District Court, N. D. Georgia, W. D. August 29, 1912.) 

No. 532. 

Bankkuptcy (§ 310*) — Secubed Claims— Pbefeeences. 

A bankrupt, knowing his insolvency, applied to the olaimant for a 
loan, to be secured by a mortgage on tbe whole of his two stocks ot 
merchandise, intending to use the money to pay his indebtedness to a 
bank and a kinsman, leaving his other creditors unpaid. Claimant as- 
certained that there were no Incumbrances on either stock, then went 
to the stores, and, after satisfying himself by a casual exaiuination that 
the goods constituted good security for the loan, inade it, without mak- 
ing any jnqulry as to the bankrupt's other indebtedness, whieh, if uiade, 
would hâve shown that the bankrupt was Insolvent, and that the mort- 
gage would resuit In hindering and delaying creditors other than those 
the bankrupt Intended to pay. Held, that claimant was eharged with 
such knowledge, and that the mortgage was therefore invalid as to 
the bankrupt's other creditors, and that the claimant was not entitled 
to prove his claim for the amount loaned as a secured and preferred 
claim. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dlg. §§ 501-507; 
Dec. Dlg. § 310.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of L. 
M. Thweatt. Objections by R. E. Dismukes, as trustée, to proof 
of a claim by Cliff R. Johnson as a secured and preferred claim. 
On pétition to review a referee's order sustaining the objections. 
Afïirmed. 

Slade & Swift, Love & Fort, and Dismukes & Worsley, ail of 
Columbus, Ga., for trustée. 

Hatcher & Hatcher, of Columbus, Ga., for claimant. 

NEWMAN, District Judge. This is a case similar to that of 
In re Walden Bros. Clothing Company, 199 Fed. 315, just decided. 
The principal différence in the two cases is that in the Case of 
Walden Bros. Company the company mortgaged its entire stock 
of merchandise, as well as ail its choses in action, notes, and ac- 
counts due it; in this case the bankrupt mortgaged the whole of 
his two stocks of merchandise in Columbus, Ga. Thweatt, the 
bankrupt, used ail of the $6,000 received from Johnson, except a 
trifling amount, to pay immediately his bank and his kinsman 
debts due them. He left a large number of creditors, as shown by 
his schedule in bankruptcy, wholly unprotected and unprovided 
for in any way. Thweatt was clearly insolvent at the time of this 
transaction,: and he knew — must hâve known — that the efïect of 
what he was doing was to delay, if not to hinder and defraud, ail 
his other creditors, except the two he paid. This much is perfectly 
clear from the évidence. 

'For other cases sée saine toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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As to Johnson, thèse are the facts as developed by the évidence : 
He was approached to lend Thweatt $6,000 and take a mortgag'e 
on his two stocks of merchandise on Broad street in Columbus, 
Ga., as security for the same. Johnson then went to the court- 
house, and with the help of his brother ascertained that there were 
no incumbrances on either stock of goods. He then went to each 
store and casually examined the stocks of goods; that is, he made 
no full or thorough examination at ail, but simply looked over the 
stock. He satisfied himself, however, that the goods on hand made 
good security for the loan. He made no further inquiry or ex- 
amination whatever into Thweatt's afïairs, or his purpose in ob- 
taining the money. When interrogated on this subject on the 
witness stand, the following occurred : 

"Q. You knew that he [Thweatt] ovved for goods? A. No, sir. Q. You did 
not inyestigate to see? A. No, sir. Q. You did not know whetlier it [the 
merchandise] was paid for or not? A. That was uone o£ my business. Q. 
You did not kuow, and you did not care? A. No, sir." 

Johnson's idea, apparently, was that, if the goods mortgaged 
were free from incumbrances and of sufficient value to make his 
loans secure. he could shut his eyes to everything else. In this 
he misapprehended the law, as I understand it. The transaction 
was such, it seems to me, as to put Johnson on inquiry. The un- 
disputed facts show what that inquiry would hâve disclosed; that 
is, that it was Thweatt's purpose to use the borrowed money to 
pay two creditors only in full, leaving ail the others wholly un-, 
provided for. He would hâve ascertained, also, that this neces- 
sarily resulted in hindering and delaying ail of Thweatt's other 
creditors, except the two he intended to pay. It seems to me that 
only ordinary and reasonable judgment and business sensé called 
for this inquiry. Johnson's apparent view of the law was that 
if he did not know anything he could not be charged with any- 
thing, and not that there was a duty on his part to do what ordi- 
nary business judgment would require of him. 

This case, also, is made under the law of the state, as was the 
Walden Bros. Case ; and the law, as I bave stated, put Johnson 
on reasonable inquiry, and charged him with ail that that would 
bave developed, provided, of course, that the surrounding facts and 
circumstances were such as to put him to this inquiry. I bave al- 
réady stated that they were. 

My conclusion is that the référée correctly found: (1) That 
Thweatt was insolvent at the time the mortgage was given, and 
knew he was insolvent; (2) that the mortgage was made with 
the intent, certainly to delay, if not to hinder and defraud, ail the 
other creditors, except the two he paid; (3) that the facts and cir- 
cumstances surrounding the transaction were such as to put John- 
Eon on reasonable inquiry, and that that inquiry would hâve de- 
veloped the fact of insolvency, and of Thweatt's intentions to pay 
the money received from Johnson to two creditors only, and 
thereby hinder and delay, if not actually defraud, ail others. Cer- 
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tainly it must be held that the évidence before the référée was suf- 
ficient to justify him in so finding. 

I do not believe that any actual fraud or intentions! wrong is 
shown on the part of Mr. Johnson, and the case is determined 
solely on the law of the state, to which I hâve referred in the 
Walden Case. Sections 3224 and 4530, Code of Georgia 1910. 

The action of the référée is approved and confirmed. 



UNITED STATES T. AMERICAN EXPRESS CO. 

SAMB V. ADAMS EXPRESS CO. 

(District Court, W. D. New York. August 23, 1912.) 

Nos. 853, 854. 

Caeeiebs (§ 24*) — Interstate Commebce — Discrimination — Express Compa- 
NiES — Joint-Stock Comfant — Indictment — "Uommon Carbieb." 

Interstate Commerce Act (Act Feb. 4, 18S7, c. 104, 24 Stat. 379), as 
ameuded by the Hepburn Act (Act June 29, 1906, c. 3501, § 1, 34 Stat. 584 
[U. S. Comp. St. Supy. 1911, p. 1284]), provides (section 1, par. 1) that it 
shall apply to any corporation, person or persons, any common carrier or 
carriers, engaged in transportation of passengers or property from one 
State or territory to any other state or territory; and panigraph 2 dé- 
clares that the term "common carrier" shall include express companles 
and sleeping car companies. Beld that, where a joint-stock Company 
did a gênerai Interstate express business, and had filed a schedule of its 
rates with. the Interstate Commerce Commission, it was a quasi corpora- 
tion and subject to indictment as a légal entity for discrimination in vio- 
lation of the act 

lEd. Note. — For other cases, see Carriers, Cent. Dig. §§ 60-66 ; Dec. 
Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1313-1319; 
vol. 8, p. 7607.] 

The American Express Company and the Adams Express Com- 
pany were indicted for violating the interstate commerce act, and 
they move to quash the indictments. Motion denied. 

John Lord O'Brian, U. S. Attv., of Buiïalo, N. Y., and Norton, 
Penney, Spring & Moore, of Bufïâlo, N. Y. (Porter Norton, of Buf- 
falo, N. Y., John L. Evans, of Philadelphia, Pa., and James O. Moore, 
of Buffalo, N. Y., of counsel), for Adams Express Co. 

Rogers, Locke & Babcock, of Bufïalo, N. Y. (Charles B. Sears, 
of Buffalo, N. Y., of counsel), for American Express Co. 

HAZEL, District Judge. Thèse are criminal proceedings, the in- 
dictment against the Adams Express Company containing iîve 
counts, and the indictment against the American Express Com- 
pany containing ten counts; each charging the violation of the 
act to regulate commerce, passed February 4, 1887, and the amend- 
ments thereto. The défendants hâve separately moved, on identi- 
cal grounds, to quash the said indictments, which allège offenses 
of the same gênerai character ; and, as the arguments thereon were 

*For other casea see same topic & § ngmbe:b In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 21 
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heard together, a single décision applicable to each case will be 
filed. 

The separate indictments allège that the défendants therein 
named are joint-stock companies, organized and existing under the 
comnion law of this state; that the Adams Express Company is 
a comnion carrier having legally established tariff rates and charges 
for transporting cream in cans in shipments from Arcade, in this 
district, to Atlantic City, Philadelphia, and Baltimore, and that it 
has knowingly and willfully charged and received a less compensa- 
tion for transporting cream to the points stated than the rates 
named in the schedule published and filed by said company in con- 
f ormity with the act to regulate commerce ; that the American Ex- 
press Company is a common carrier having legally established 
tarifif rates and charges for transporting certain merchandise from 
Allequippa, Pa., to varions other points; and that it has knowingly 
and willfully charged and received for transporting such merchan- 
dise to points stated a greater compensation than the rates named 
in the schedule published and filed by it in conformity with the 
act to regulate commerce. 

The défendants contend that they are not corporations, but that 
they are individuals associated in a joint-stock company; and that 
there is no authority in law for indicting a joint-stock company as 
a légal entity. 

The provisions of the Interstate commerce act, as it was amended 
by the Hepburn act, in so far as material herein (omitting nones- 
sential parts) read as foUows: 

Section 1, par. 1 : 

"That the provisions of this act shall apply to any corporation or any per- 
son or persons engaged in the transportation of oil or other commodity 

* * * who shall be consldered and held to be common carriers within the 
meaning and purpose of this act, and to any common carrier or carriers en- 
gaged in the transportation of passengers or property * * * from one 
State or territory * ♦ * to any other state or terrltory," etc. 

Section 1, par. 2: 

"The term 'common carrier' as used in this act shall include express com- 
panies and sleeping car companies." 

Section 6, end of par. 7 : 

"Whenever the word 'carrier' occurs in this act, it shall be held to mean 
'common carrier.' " 

Section 10: 

"That any common carrier subject to the provisions of this act, or, when- 
ever such common carrier is a corporation, any dlrector or officer thereof, or 
any recelver, trustée, lessee, agent, or person, acting for or employed by such 
Corporation, company, person, or party, shall willfully do or cause to be done 

* • * any act, matter, or thing in this act prohibited or declared to be 
unlawful * * * or shall be guilty of any infraction of this act for which 
no penalty Is otherwise provided, or who shall aid or abet therein, shall be 
deemed guilty of a misdemeanor, and shall, upon conviction thereof in any 
District Court of the United States within the jurlsdlction of which such 
offense was commltted, be subject to a fine of not to exceed flve thousand 
dollars for each offense." 
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It wîll be observed that section 1 in terms provides that tlie act 
applies to any corporation, or any person or persons, engaged in 
transporting property between the states, holding them to be com- 
mon carriers; and that paragraph 2 of the same section includes 
express companies and sleeping car companies in the terni "com- 
mon carriers." Prior to such enactment, the act appHed to com- 
mon carriers without the particular incUision of corporations, and 
express and sleeping car companies ; and section 10 restricted the 
liability to individual common carriers and to officers, employés, 
and agents only of corporations. New York Central R. Co. v. 
United States, 212 U. S. 500, 29 Sup. Ct. 309, 53 L. Ed. 624. In 
short, under the original act, corporations were immune, and ex- 
press companies were not specifically included. In this situation, 
in 1903, the Elkins act clearly and definitely extended the liability 
to corporations ; and subsequently, in 1906, the Hepburn act en- 
larged and extended the scope of the original act, not only in re- 
lation to the nature of the transportation to which it applied, but 
also, as I think, to liability for infraction of the statute ÎD_y express 
companies and sleeping car companies. liy this inclusion Congress 
seems to hâve recognized the incompleteness of the term "common 
carriers" and its applicability to express companies. In view of 
this interprétation, I am of opinion that not only are express com- 
panies plainly within the terms of the act and subject to its pro- 
visions, but that Congress intcnded that any such company should 
also be amenable eo nomine for its infractions of the statute. It 
is true that Congress omitted to prescribe any spécifie method of 
prosecuting such companies to recover prescribed penalties, and 
the question, one of procédure, is not wholly without its difficul- 
ties. 

The indictments describe the défendants as joint-stock associa- 
tions. As such, they hâve each chosen a distinctive désignation, 
by which they are commonly known in the transaction of the busi- 
ness of common carriers, and under which they hâve filed with the 
Interstate Commerce Commission tlieir schedules of tarifïs. They 
manage and conduct the business of transportation by directors 
and officers, and issue certificates of stock to their shareholders and 
to themselves. They hâve the statutory right in this state to sue 
and be sued practically as légal entities under the names of their 
président or treasurer; and, unlike in the case of partnerships, the 
stockholders may hold the association or company liable for dam- 
ages to them, even though the stockholders, under their terms of 
organization, remain liable for the debts and obligations of the 
company. They enjoy perpetuity and succession of membership ; 
and they use a common name in the ownership of property, both 
real and personal, being constantly given récognition as entities 
separate and apart from their shareholders. 

The contention that their analogy is doser to corporations than 
to simple partnerships is supported by a number of décisions of 
the highest court of this state, décisions which are important, in 
that they construe the law relating to joint-stock companies cre- 
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ated by the Législature of this state. Waterbury v. Merchants' 
Union Express Co., 50 Barb. (N. Y.) 157; Westcott et al. v. Fargo, 
61 N. Y. 542, 19 Am. Rep. 300; People v. Wemple, 117 N. Y. 136, 
22 N. E. 1046, 6 h. R. A. 303; In re Jones, 172 N. Y. 575, 65 N. 
E. 570, 60 L. R. A. 476. In Hibbs v. Brown, 190 N. Y. 167, 82 N. 
E. 1108, a case relating to the negotiability of bonds issued by a 
joint-stock association, Judge Hiscock, speaking for the Court of 
Appeals, in an elaborate discussion of the analogies existing be- 
tween corporations and joint-stock companies, says: 

"Of course, tliere can be no doubt that a joint-stock association différa 
from a corporation, or that in its original conception and ultimate analysis 
it is like a partnersMp In respect to the individual liabillty of its members. 
But, upon the other hand, so many of the attrlbutes and characteristics of 
a corporation havé been impressed upon the modem joint-stock association 
tihat, in my opinion, for the purposes of the question now before us, we are 
amply justlfied in regarding siniply the joint, quasi corporate, entity, and in 
saying that an obligation issued in its naine upon its gênerai crédit, and bind- 
ing ail of its aissets, complies with the requlrements for a negotiable instru- 
ment, even though the practically unimportant Individual liabillty of mem- 
bers Is excluded." 

And in a concurring opinion Judge O'Brien says: 

"A joint-stock company, whatever else may be said about It, Is certalnly 
for niost, if not ail, practical purposes a légal entity, capable In law of acting 
and assuming légal obligations quite Independent of the shareholders. The 
idea that thèse companies oecupy some undeflned and undefinable ground 
midway between a partnership and a corporation has practically faded away, 
and cannot be applied to the question with which we are now concerned. 
* * * It is, I think, very difficult to avoid the conclusion that thèse com- 
panies at this day and In this state possess substantially and practically ail 
the attrlbutes of corporations, and still more difficult to assign any sound 
reason for any distinction to be made between the negotiable character of 
the bonds of each, when made payable to bearer. ïhese companies are for 
ail practical purposes quasi corporations, and, it seems to me, are clearly 
such, so far as concerns the negotiable character of its commercial paper." 

In the Suprême Court of the United States, the more récent dé- 
cisions hâve not given utterance to such libéral views, and the 
holding has been that, for the purpose of conferring jurisdiction on 
grounds of diverse citizenship, joint-stock companies are neither 
corporations nor citizens. Chapman v. Barnev, 129 U. S. 677, 9 
Sup. Ct. 426, 32 L. Ed. 800; Great Southern FÎre Proof Hôtel Co. 
V. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 842; Taylor v, 
Weir, 171 Eed. 636, 96 C. C. A. 438. On the other hand, a joint- 
stock association, organized under the laws of another state than 
the state in which it conducted its business, has been held by the 
Suprême Court of the United States, for the purpose of taxation 
upon premiums of insurance, to be a corporation, and this conclu- 
sion was based solely upon the similarity of its powers and faculties 
to tliose of corporate entities. Liverpool Insurance Co. v. Massa- 
chusetts, 10 Wall. 566, 19 L. Ed. 1029. Thèse décisions, I think, 
are readily harmonized, in that the former, relating to the juris- 
diction of the court, required a strict construction of the statute; 
while the latter, relating to the imposition of a local tax by a state 
statute, depended upon a less rigid rule of statutory construction. 
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Answering the prime question argued at the bar with much abil- 
ity by covm.sel on both sides, upon an examination of the authori- 
ties cited, I hâve reached the conclusion that the défendant as- 
sociations hâve attributes so closely allied to corporations that they 
may fairly be designated as quasi corporations, and, in view of 
the provisions of the interstate commerce act specifically relating 
to express conipanies, may be indicted as Icgal entities. Such com- 
panies are the actual parties in interest, and oftcn carry on htiga- 
tion as entities under their common name?, and, indeed, hâve even 
been indicted for offenses under such common names, without hav- 
ing raised ihe objection now insisted upon, Perhaps it woulii not 
hâve been illégal to indict only a few of the sharehokîers inter- 
ested in the défendant companies, or, taking the state statute (sec- 
tion 1919 of the Code of Civil Procédure) as a guide, to indict the 
président or treasurer thereof, on tlie ground that it would hâve 
been impracticalile to bring ail the shareholders bcfore the court. 
But there is no légal oldigation on this court to adopt the latter 
course in a criminal case; and, if I am correct in believing that 
joint-stock associations, created by the laws of tbis state, are légal 
entities for ail practical purposes, and are not ciri,'umscribed by the 
rules of the common law, then certainl_y the défendants are the 
actual parties in interest in this prosecution, and are properly in- 
dictable by their common désignations. The question presented 
is, then, one of right, and not of remedy, and the method of procé- 
dure is sufficiently implied by the act under considération as to ren- 
der it obviously unnecessary that Congress should explicitly state 
the procédure by which the provisions of the act were to be en- 
forced against express companies. Indeed, as the défendants sep- 
arately possess the principal attributes of corporations, which the 
Législature alone can bestow, they cannot, on a motion of this 
character, assert that tliey are mère partnerships of individuals, 
and not indictable as entities under the désignations by which they 
are commonly known. 

The interstate commerce act is remédiai, and courts deem them- 
selves bound to render it effective by enforcing obédience thereto. 
It certainly could not hâve been intended by Congress that unin- 
corporated associations, if express companies, should not be pros- 
ecuted for their violations of the act; and the presumption is fairly 
warranted, I think, that it was aware that in any state where such 
companies are indebted for their organization to state statute they 
are not regarded merely as associations of persons owing their lé- 
gal rights to the common law or as mère partnerships, but are re- 
garded as having had their scope broadened, and as having become 
possessed of characteristics which impart to them a légal entity, 
and hence subject them to indictment as juridical persons for 
their violations of the statute. 

The précise question herein submitted has not heretofore been 
before the fédéral courts, save recently in the case of United States 
V. Adams Express Company, in the Southern district of Ohio (un- 
reported), where it was held that such companies are not indicta- 
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ble as entîtîes by their common désignations for violations of the 
interstate commerce act. It bas been my endeavor to follow this 
décision reached by a court of co-ordinate jurisdiction; but I am 
left unpersuaded of the correctness of such ruling. 

For the reasons stated, I think the indictments are sufïicient in 
law, and the motions to dismiss are denied. 



In re WHATLET BROS. 

(District Court, N. D. Georgla, W. D. August 21, 1912.) 

No. 537. 

BABTKBtTPTCT (I 140*) — GOODS Fbaudulentlt Pubchased — Rescissioit bt 

SbLLEB — RiGHTS OF TRUSTEE. 

Clv. Code Ga. 1910, S 3225, provides tliat a fraudulent buyer of goods, 
can convey title to an innocent purchaser good as against the claims of 
Judgments of tlie defrauded creditors; and section 4120 déclares that a 
tltle obtained by fraud, thougli voidable in the buyer, will be protected 
in a bona fide purchaser without notice. Held that, under Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), as amend- 
ed by Act June 25, 1910, c. 412, 36 Stat. 838 (U. S. Comp. St. Supp. 1911, 
p. 1491), declaring that a trustée In bankruptcy shall take as a créditer 
havlug a lien by légal or équitable proceedings for the benefit of credi- 
tors generally, one induced to sell goods to a bankrupt by reason of hls 
fraud is not entltled to reclalm the goods from the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 198, 199, 
219, 221, 225; Dec. Dig. § 140.*] 

In Bankruptey. In the matter of bankruptey proceedings of What- 
ley Bros., bankrupts. Proceedings by the David Adler Sons Clothing 
Company to reclaim certain goods. On certificate to review a ref- 
cree's order denying the rehef prayed. Affirmed. 

The report of tlie référée on the matter involved in this case is as 
foUows: 

"David Adler Sons Clothing Company having, on the Ist day of May, 1912, 
flled in this court its pétition clalmlng tltle to certain property alleged now 
to be in the hands of W. A. McAllister, trustée of sald bankrupt flrm, and 
said matter having been, by consent of parties, set for hearing at Fort 
Gaines, Georgia, on the 3d day of May, 1912, and, after hearing and consid- 
ering the same, the followlug findlngs are made by the undersigned référée: 

"(1) That Whatley Bros.' stock of merchandlse was completely destroyed 
by lire during the spring or summer of 1911, and thereafter, about the flrst 
of the fall of 1911, said flrm began business again in Fort Gaines, Ga., and 
during the months of September and October received from said claimants 
the shipments of goods a part of which they now seek to reclalm, and the 
order for which said gooda was taken April 27, 1911. 

"(2) That for four or flve seasons before said lire, said David Adler Sons 
Clothing Company had sold to said Whatley Bros., and Unew that they were 
a littie slow In paying bills, but dld not know of their Insolvency. 

"(3) That at the time said order was given it is not shown that said 
Whatley Bros, made any deflnite statement to sald claimants, for the purpose 
of obtaining crédit for said goods, as to their flnanclai standing. 

"(4) That at the time sald goods were dellvered said Whatley Bros, owed 
amounts greatly In excess of tlieir assets, which was unknown to claimants; 
but, under the évidence, it does not necessarily follow that sald Whatley 

•For otber cases aea same toplc & § ncmssb In Dec. & Am. Dlga. 1907 to date, & Rep'r Inâexe» 
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Bros, did not intend, at the time of the purchase and delivery of sald goods, 
to pay for the same, as the uncontradicted évidence shows tbat siuce that 
time said bankrupts hâve paid large sums to creditors, and ï. J. Whatley 
testifled that he intended to pay for said goods purchased from said claimants. 

"(5) That the merchandise now sought to be reclaimed was among the tirst 
goods slilpped to said Whatley Bros, vvhen they reopened business in the fall 
of 1911, and now is a part of the oldest stock held by the trustée as assets 
of the banki'upt flrra. 

"(6) That since said merchandise was purchased and received from said 
David Adler Sons Company said Whatley Bros, bave contracted many other 
obligations, which are still due aud hâve been proven as claims against said 
bankrupt estate." 

The following are given as conclusions of law: 

"(1) That this réclamation proceeding is not a contest between a créditer 
and the bankrupt, but is a contest between one creditor and the trustée, who 
represents the interests of ail the creditors of said bankrupt. 

"(2) That under the act, as anieuded June 25, 1910, 'such trustée as to ail 
the property in the custody, or coming into the custody of the bankrupt 
court, shall be deemed vested with ail the rights, remédies and powers of a 
creditor holding a lien or équitable proceeding thereon.' 

"Wberefore it is considered, ordered, and adjudged, that the petitioning 
creditors, David Adler Sons Clothing Company, are not entitled to recover 
from the trustée the merchandise sought to be reclaimed, and the prayers. of 
said pétition are therefore refused." 

M. F. Goldstein and Little & Powell, ail of Atlanta, Ga., for in- 
terveners. 

Jas. W. Harris, of Cuthbert, Ga., for trustée. 

NEWMAN, District Judge. If the référée correctly decided the 
main légal question involved in this case, it is unnecessary to consider 
any other matter. 

The question is this: Even assuming that goods sold to a mer- 
chant on time were obtained by false and fraudulent représentations, 
so that the seller, upon ascertaining the facts, could subsequently re- 
claim the goods as between himself and the purchaser, nothing else 
intervening, would the seller, since the amendment to the bankruptcy 
act of 1910, hâve the same right against the trustée in bankruptcy, who 
had taken possession of the stock of goods of which the goods in 
controversy were a part? In other words, is the trustée, by the act 
referred to, vested with such a lien as that it overrides and is superior 
to the right of the seller to réclamation because of f raud inducing the 
sale ? 

While the courts are not in entire accord, I think it may be consid- 
ered as settled now that the purpose of the act of June, 1910, was to 
give the trustée in bankruptcy a lien for the benefit of creditors gen- 
erally, such as a creditor would hâve "by légal or équitable proceed- 
ings." Such is the plain language of the amendment, and there is no 
escape, so far as I can see, from the conclusion that this was the in- 
tent of Congress in its enactment. It is recognized, of course, that 
the main purpose of the amendatory act of 1910 was to relieve gên- 
erai creditors from the situation which had been created by many 
décisions, notably by the décision in the York Manufacturing Com- 
pany Case, 201 U. S. 344, 26 Sup. Ct. 481, 50 h. Ed. 782, by which 
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the liens of unrecorded mortgages and conditional bills of sale, which, 
under the state laws, would be good as between the parties, were held 
as good against the bankrupt estate. But, though probably having 
this particular purpose more distinctly in mind, Congress gave to 
trustées in bankruptcy this lien, which opérâtes generally and which 
attaches to ail property coming into the custody of the bankrupt court. 

It has the same effect as a judgment at law or in equity. In re 
Bazemore (D. C.) 189 Fed. 236; In re Williamsburg Knitting Mill 
(D. C.) 190 Ked. 871. This latter case affirmed that of the Circuiv 
Court of Appeals for the Fourth Circuit, in Holt v. Henley, Trustée, 
196 Fed. 1005 (February 23, 1912); also In re Farmer's Supply Co. 
and Fédéral Chemical Co. v. House, Trustée, 196 Fed. 990, decided 
in this district May 13, 1912. 

My attention has been called to In re Flatland (C. C. A.) 196 Fed. 
310, which does not seem in accord with other cases; but I cannot 
agrée with it, as I understand it. 

How does such a lien afïect the property in question hère? Even 
assuming the allégations of the claimant's pétition that the goods were 
obtained by the bankrupt by fraud to be true, section 3225 of the 
Code of Georgia of 1910 is as foUows: 

"Where a sale void as against creditors is made, and the property has not 
been seized, and no step taken to set the sale aside, the fraudulent vendee 
can convcy to an Innocent purehaser from him, for vaine and without notice 
of the fraud, a title, good as against the claims or judgments of the defraud- 
ed creditors." 

Section 4120 of the Code is as follows: 

"A title obtained by fraud, though voldable in the vendee, would be pro- 
tected in a boua flde purehaser without notice." 

The Suprême Court of Georgia, in Mashburn & Co. v. Dannenberg 
Company, 117 Ga. 567, 575, 44 S. E. 97, 101, had under considération 
the effect of a mortgage on goods executed while in the possession 
of a vendee vi'hose vendor subsequently sought to reclaim the same 
because of fraud in the sale. In the opinion by Judge Cobb this is 
said : 

"Ilence, when goods are sold and delivered to a merchant, to be pald for 
at a future tinie, the title to such goods Is vested in the vendee, notwithstand- 
ing the sale was brought about by the perpétration of a fraud; and, while 
the vendor may resclnd the sale and reclaim the goods if the crédit was in- 
dueed by fraudulent mlsrepresentations upou the part of the vendee, the ven- 
dor caunot, in such a case, foUow the goods in the hands of an innocent party 
who has, for a valuable considération, conie into possession of them, or who, 
for a like considération, has acquired a lien on them." 

The above case was evidently very carefuUy considered by the 
Suprême Court of Georgia. There was a rehearing, and the décision 
of the court, which, so far as material hère, is embodied in the lan- 
guage above quoted, was adhered to, as originally handed down. 

It is earnestly contended hère that the title which a vendee takes, 
in a case like this, is irt the nature of a defeasible title ; that it is just 
such a title as when a minor makes a deed or consummates a sale. 
It is conceded that the title is voidable and not void, but that when 
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avoided it relates back, Just as in the case of a sale by a minor, which 
is voîdable rather than void. 

Counsel for the claimant rely earnestly upon the case of Landauer 
V. Cochran, 54 Ga. 533. In that case an attachment against a pur- 
chaser vvas levied on goods sold by a New York firm, in transit. 
The seller, finding that the purchaser was insolvent, filed a claim to 
the goods, and the claim was sustained, first, on the ground of the 
right of stoppage in transitu, but mainly on the ground that the goods 
were obtained from the seller by fraud, which, it is said, was clearly 
shown, and therefore no title passed. 

The différence between this last case and that of Mashburn & Co. 
V. Dannenberg Co. is that in the last case cited and relied on by claim- 
ants there had been no actual delivery of the goods. The only deliv- 
ery to the purchaser was the delivery to the common carrier. This 
is a markeci différence in the facts ; but still it must be admitted that 
the two cases are not in entire harmony. I think, however, that the 
case of Mashburn & Co. v. Dannenberg Co. must control. It is a 
more récent case, and the opinion shows in every way that it was most 
carefully considered by the court, and then reconsidered on motion 
for a rehearing. 

The language quoted above could not hâve been carelessly used, 
and is so clearly applicable to the présent case (assuming the trustée 
to hâve, under the amendment of 1910, the character of lien indicated 
above), that it is, in my opinion, controlling on the question presented. 

The action of the référée in refusing the application for réclamation 
on the face of the pétition is approved, and his décision affirmed. 

If counsel should désire to take this case further and bave it re- 
viewed by the Circuit Court of Appeals, an order will be made which 
will protect the rights of the claimant in some way until the case can 
be determined by the higher court, and, if possible, at the same time 
allow the goods to be sold and the bankruptcy case expedited as much 
as possible. 



In re DOWNING. 

In re TltOUXWJNE et al. 

(District Court, N. D. New York. September 17, 1912.) 

1. Banketjptcy (§ 412*) — DisoirAEGE — Application — Xotice. 

Evidence hcld to require a fiudiujî ttiit notice of an npplication for a 
bankrapt's discharge was properly served by publication and by mail. 

[Ed. Note. — For otlier cases, see Baukruptcy, Cent. Dig. §§ 096, 697; 
Dec. Dig. § 412.*] 

2. Bankruptcy (§ 417*) — Dischabge — Application to Revoke — ^Laciies. 

Wbere creclitors of a bankrupt on whoin notice of the baukrupt's dis- 
charge was properly served failed for elght months after securing actual 
knowledge that a diseharge had been granted to apply for vacation there- 
of, they were gnilty of undue lâches within Bankr. Act .Tuly 1, 1898, c. 541, 
§ 15, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), provldlug that the judge 
may vacate or revoke a discharge on the application of parties in Inter- 

•For otlier cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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est not guilty of undue lâches, etc., and were tberefore not entltled to 
such relief. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 867-871; 
Dec. Dig. § 417.*] 

3. Bankruptcy (§ 417*) — Dischabge — Vacation — Gbounds. 

Au application to vacate a bankrapt's discharge at the instance of cer- 
tain creditors in order tliat they may be given an opportunity to oppose 
tlie same will not be granted without a showing of légal grounds, whicli, 
if sustained, would resuit in the refusai of the discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Oent. Dig. §§ 867-871; 
Dec. Dig. § 417.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Au- 
gustus S. Downing. Application by Barbara Troutwine and 
George F. Troutwine for an order revoking a discharge granted to 
the bankrupt. Application denied. 

See, also, 192 Fed. 683. 

Wesley H. Maider, of Gloversville, N. Y., for petitioners Trout- 
wine. 

Ainsworth & Sullivan, of Albany, N. Y., for bankrupt, opposed. 

RAY, District Judge. The petitioner Barbara Troutwine is a 
judgment créditer of the bankrupt, Augustus S. Downing, to the 
extent of about $5,024.67 on a claim from which the discharge in 
bankruptcy will be a release. The petitioner's claim was duly 
scheduled, and said Barbara Troutwine filed her proofs of claim and 
same were duly allowed. George F. Troutwine is also a creditor 
of said Augustus S. Downing, whose daim was duly scheduled, 
proved, and allowed. On or about December 24, 1910, Augustus 
S. Downing was adjudged a bankrupt, and within the time fîxed 
by law and on or about the 19th day of June, 1911, he filed his 
application in due form praying for a discharge. Thereupon the 
court duly ordered tliat a hearing be had upon the said pétition 
for a discharge on the 5th day of September, 1911, before said court 
at the time and place fîxed in the notice, and that notice of such 
hearing be given b}^ publication, and that the référée should send 
by mail to ail known creditors copies of such order addressed to 
them at their place of résidence as stated. The référée had such 
order, which was duly entered in the clerk's office of the District 
Court, pririted on a postal card, to which was annexed a notice as 
foUows : 

"To the creditors and ail persons interested in the estate of the above 
named bankrupt; you are hereby required to take notice of the order of 
which the foregoing is a copy. 

"Dated Albany, N. Y., June 20, 1911. 

"Edwin A. King, Référée in Bankruptcy." 

This notice with the order was printed on the back of postal 
cards, and same was not only duly published in the Albany Even- 
ing Journal, the proper newspaper, but Jean H. Wilson, residing 
in the city of Albany, makes oath that she is over 21 years of 
âge, and that on the 29th day of June, 1911, she mailed the said 

•For other cases see same topic & | numebk in Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 
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order and notice contained on the said postal cards on a postpaid 
postal card to the varions creditors of the said Augustus S- Down- 
ing, including Barbara Troutwine and George F. Troutwine, both 
at Gloversville, N. Y., and that on said day she deposited the same 
in the post office at Albany, county of Albany, and state of New- 
York. She now makes affidavit in opposition to this motion set- 
ting forth in détail the time, place, and circumstances of mailing 
the said notices. She makes affidavit that she had the mailing 
list, directed the postal cards, and placed them on the desk of 
Charles B. Sullivan, one of the attorneys for the bankrupt, who 
examined them, and that at the close of business she with said 
Sullivan departed from the office, and proceeded directly to a Unit- 
ed States mail box in the city of Albany, where she deposited the 
said postal cards so directed and addressed in such letter box in 
the présence of said Sullivan. Mr. Sullivan confirms this by his 
affidavit in every particular. 

[1] I think the proof must be regarded as conclusive that the 
order and notice were duly served upon the moving parties Bar- 
bara Troutvifine and George F. Troutwine on the 29th day of June, 
1911. No question is made that the notice and order were not duly 
published. 

The question of discharge came on to be heard on the 5th day 
of September, 1911, and no objections having been filed, and none 
being made, a discharge was duly granted on the 5th day of Sep- 
tember, 1911, and the papers with proof s of such service by pub- 
lication and mailing were duly filed in the office of the clerk of 
this court. The moving parties concède and set out that as early 
as the Ist day of January, 1912, the said Barbara Troutwine had 
actual notice that the said discharge had been granted to the said 
Augustus S. Downing, and it is also shown conclusively that 
George F. Troutwine had notice thereof shortly thereafter. The 
pétition and affidavits to revoke such discharge were verified Sep- 
tember 4, 1912, more than eight months thereafter. They were 
presented to the court September S, 1912, and an order to show 
cause why such discharge should not be revoked was made and 
served. The said Barbara Troutwine and George F. Troutwine 
in the moving papers set forth and allège that they did not receive 
any notice of the filing of the application for a discharge or of the 
time and place of the hearing on such application, and that they 
were ignorant thereof until at least January 1, 1912. Both claim 
that they are creditors and hâve valid objections to a discharge, 
and that they should hâve their day in court, and be allowed to 
contest the application. 

Annexed to the moving papers are spécifications of objection 
which it is proposed to file in case the application is granted, and 
which read as follows: 

"(1) That such application should not be granted, because of the follow- 
ing facts which the undersigned charge to be true, viz.: That for about 10 
years and over, prior to said bankrupt's application in bankruptcy, he was 
an offlcer recelving §5,000 a year salary. At the time of his application in 
bankruptcy, he was and now is an educator in the office of the state de- 
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partment, and that in November, 1907, he transferred his home in Albany, 
and tils equity thereiu, valued at about $5,000, to bis vvife, Louise B. Down- 
ing, without any cash considération passlug from Mrs. Downing to Mr. Dowu- 
ing. 

■'(2) That he Itept said deed froin record untll May, 1908, when the baiik- 
rupt instructed his attorney to place the saine on record. 

"(•3) That at the tiiue of said transfer said bankrupt was Insolvent, to 
the extent of about $100,000, according to his owu testimony and sworu 
.^tateuients herein. 

'■(,4) That he claimed such transfer to hâve been made to liis wife to pay 
her moneys previously loaned on notes aggregating about $9,000, but th«t he 
Iiad no record or dates of the amount of any note or notes covering said 
ainount. 

"(5) That he kept no books or records of his business transactions betweeu 
him and his wife, showing any indebtedness to her whatever, neither did he 
liave any notes covering said indebtedness. 

"(C) That if he was, as he claimed, justly indebted to his vcife in 1907, 
he transferred his real estate, in order to pay his indebtedness, to her ouly, 
thereby committing a fraud upon ail of his other creditors who did not re- 
ceive any of said money or property. 

"(7) On aecount of the nonproductions of bool^s or records, checks, etc., 
your petitiouer was uuable to verify any of the aets, testimony, or state- 
nients of the said banl^rupt, relative to said real estate. 

"(S) That ever since the transfer of the property above mentioned to his 
wife said bankrupt has lived in said property the same as he did prior to 
said transfer. 

"(9) That sueh application should not be granted, and the discharge al- 
ready granted should be opened for the reasons above stated and because the 
following facts constitute addltional grouuds which the undersigned charged 
to be true. That the bankrupt was indebted in 1907 to the National Com- 
mercial Bank of Albany, or liable to them as indorser on papers to the 
amount of about $50,000, and that he did transfer to them ail of his interest 
in the Opp Mining Company, and his stock' therein, as collatéral security, 
and that said stock was upon its face worth a number of thousands of dol- 
lars, the exact amount your petitioner is unable to state, and that he also 
agreed that provided they would refrain from pressing their obligations to 
pay them the sum of $100 a month, vs'hich he did, up to the time of his ad- 
judication in bankruptcy. 

"Wherefor'e, objection is made to the granting of such api'jlication for dis- 
charge, and a hearing, and a judgment of the court is asked thereon." 

The transfer of real estate referred to in thèse spécifications took 
place more than four months prior to the filing of the pétition in 
bankruptcy. 

The bankrupt daims, first, that the petitioners hère hâve been 
guilty of undue lâches; second, that the moving papers do not 
show that the discharge was obtained through the fraud of the 
bankrupt; and, lastly, that the proposed spécifications of objection 
fail to show any ground for refusing a discharge. 

Section 15 of the bankruptcy act reads as follows: 

"Discharges, when Revoked. a. The judge may, upon the application of 
parties in interest w«ho hâve not been guilty of undue lâches, flled at any time 
wlthin one year after a dlscharge shall hâve been granted, revoke it upon 
a trial If it shall be made to appear that it was obtained through the fraud 
of the bankrupt, and that the knowledge of the fraud has come to the peti- 
tioners sinœ the granting of the discharge, and that the actual facts did not 
warrant the discharge." 

I cannot find as a fact from anything set out in the moving pa- 
pers that the said discharge of Augustus S. Downing was obtained 
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through his fraud, or that of his attorneys in the p'roceeding. It 
may be that Barbara Troutwine and George F. Troutwine did not 
actually receive the notice. It may well be that same was lost in 
the mails, and it may be that such notices were lost after being 
delivered at and through the post office at Gloversville, N. Y., to 
said Troutwines or to some one for them. The law does not pro- 
vide that the notices mtist hâve been actually received by the cred- 
itors and read b}^ them. After delivery from the post office, they 
may hâve been laid aside and overlooked. As already stated, the 
évidence is conclusive that the notice was not only published, but 
mailed in the mode and manner required by law. The statute was 
fully complied with. 

[2] But conceding for the sake of argument that actual fraud 
need not be shown, and that it is sufficient to revoke a discharge 
to show that a creditor or creditors of the bankrupt did not re- 
ceive the notice, I must find that both Barbara Troutwine and 
George F. Troutwine were guilty of undue lâches after having ac- 
tual knowledge that the discharge had been granted. No reason 
or excuse is shown for not moving promptiy to set aside and va- 
cate the order granting the discharge after having notice thereof 
on or about January 1, 1912. A delay of eiglit nionths is not ex- 
cused, and is not excusable. The papers show that Barbara Trout- 
wine at least took an active part in the bankruptcy proceedings, 
and, if she did not désire to acquiesce in the discharge, prompt ac- 
tion should bave been taken wdien actual knowledge of such dis- 
charge came to her. 

[3] But the papers in this case fail to disclose that the actual 
facts did not warrant the discharge, and fail to disclose that should 
the discharge be revoked it would or could be denied on a full hear- 
ing. 

There is no pretense that the bankrupt committed an offense 
punishable by imprisonment as provided in the Bankruptcy Act, 
or that with intent to conceal his financial condition he either de- 
stroyed, concealed, or failed to keep books of account or records 
from which such condition might be ascertained. There is no al- 
légation that the bankrupt obtained property on crédit from any 
person upon a materially false statement in writing made to such 
person for the purpose of obtaining such property on crédit, or 
that at any time subséquent to the first day of the four months 
immediately preceding the filing of the pétition in bankruptcy he 
transferred, removed, destroyed, or concealed any of his property 
with intent to hinder, delay, or defraud his creditors. There is no 
claim or pretense that in voluntary proceedings the said Downing 
has been granted a discharge in bankruptcy within six years prior 
to the présent discharge now under considération, or that in the 
course of the proceedings in bankruptcy he refused to obey any 
lawful order of or to answer any material question approved by 
the court. Thèse are the grounds upon which a discharge in bank- 
ruptcy may be refused as specified in section 14 of the Bankruptcy 
Act. 



334 199 FEDERAL EEPOETEE 

It may be that the court bas power to vacate and set aside an 
order granting a discharge, and in that way vacate the discharge 
and allow a créditer who has not had notice of the proceeding to 
corne in and oppose the discharge, but, conceding this to be so, the 
créditer should show that he has not only reason for opposing the 
discharge, but légal reason and grounds which, if sustained, would 
resuit in the refusai of a discharge. 

For thèse reasons, the application to revoke the discharge here- 
tofore granted must be denied. There will be an order accordingly. 



In re PPJROY FORD CO. 

(District Court, D. Massachusetts. December 27, 1911.) 

No. 16,926. 

1. Bankruptcy (§ 316*)— Ulaim— Maturity. 

Where a bank at the time of a bankrupt's asslgnment for beneflt of 
creditors and subséquent bankruptcy held four notes against the bank- 
rupt iione of whieh were due at the tlme of the assignment, the bank's 
claim on each note was a debt provable In bankruptcy proceedings, 
whether they were due or not when the pétition was flled. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 474-476; 
Dec. Dig. § 316.*] 

2. Bankruptcy (§ 164*) — Set-Off — Bank Deposit— Indebtednbss. 

The bankrupt, having a deposit account with the claimant bank, and 
indebted to it on certain notes not yet due, applied to its creditors for 
an extension January 26, 1911. On January 30th, in conséquence of the 
request for extension, it made an arrangement with the bank, providing 
for the issuance of cashier's checks to the bankrupt's treasurer. On 
February 6th it assigned for the beneflt of creditors, and was petitioned 
into bankruptcy February 16th, on which date $1,977.82 stood to its crédit 
on the banli's books in the cashier's cheek account, there balancing cer- 
tain cashier's checks which had been issued to the bankrupt's treasurer, 
but left by him in the bank's custody and control. This sum was part 
of a total amount transferred from the bankrupt's deposit account to the 
cashier's check account slnce January 30th, and niade up of deposits 
made by the bankrupt, some of them before and some of them after 
January SOth. The bank had paid as usual, since January 30th, checks 
drawn by the bankrupt on its deposit account. Held, that such fact^ 
did not require a conclusion that the $1,977.82, though not originally 
received by way of préférence, had since been so treated by the bank as 
to create a préférence in its favor, and thus preclude the bank from ofC- 
setting It against the bankrupt's debt on the notes. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
. Dig. ;§ 164.*] 

In Bàrikruptcy. In the matter of bankruptcy proceedings of the 
Percy Ford Company. On pétition to review a referee's order al- 
lowing.EI; |Claim of National Shawmut Bank. Order approved and 
affirrh'ed. , 

Gasitin, Snow & Saltonstall, for creditor. 

Haryey H. Pratt and Samuel O. Reinstein, for trustées. 

IPQPQÉ, District Judge. This matter has been submitted hère 
upon .the same agreed statement of facts which was before the 

•For other cases see same topic &, % numbbb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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référée, and without oral argument; briefs being filed by the re- 
spective parties instead. 

That the référée exceeded his powers when he extended the time 
for filing the pétition for review beyond the time limited by rule 
15 of the bankruptcy rules of this court does not seem to be now 
contended. 

[1] Nor is there now any dispute that the bank has a provable 
claim against the bankrupt estate. It is for $7,500 and interest due 
the bank as holder of four promissory notes whereon the bank- 
rupt Company is hable. The bankrupt made an assignment for the 
benefit of its creditors February 6, 1911. This was charged as an 
act of bankruptcy in a creditors' pétition filed against it on Febru- 
ary 16, 1911, and upon this pétition it was adjudged bankrupt 
March 6, 1911. The four notes fell due February 10, February 26, 
March 21, and April 19, 1911, respectively. None were due when 
the assignment was made. One had become due when the péti- 
tion was filed. Two had become due at the time of the adjudica- 
tion. The bank's claim under each note is a debt provable in thèse 
proceedings, whether the note was due or not when the pétition 
was filed. Germania, etc., Co. v. Loeb, 188 Fed. 287, 289, 110 C. 
C. A. 263. 

$1,977.82 stood credited on the books of the bank to the bank- 
rupt Company or its treasurer when the bankruptcy pétition was 
filed. This amount, with interest, the bank seeks to set ofï against 
its claim as holder of the notes. The référée, holding that it has 
the right to do so, has allowed its claim in the amount of $5,563.- 
15, the total claim less the set-off. The trustées in bankruptcy con- 
tend that the bank's rétention of $1,977.82 amounts to a préférence, 
which it must surrender before it can prove any claim. 

[2] The bankrupt had had a deposit account with the bank for 
some time before it assigned for the benefit of its creditors on 
February 6. Had the $1,977.82 been simply the balance of this 
account to the bankrupt's crédit, and had nothing further appeared^ 
the bank's right to set it ofï, instead of surrendering it, would hâve 
been clear. New York, etc., Bank v. Massey, 192 U. S. 138, 24 
Sup. Ct. 199, 48 L. Ed. 380; Lowell v. International, etc., Co., 158 
Fed. 781, 783, .86 C. C. A. 137. If, as appears by the agreed state- 
ment of facts, the bankrupt asked its creditors on January 26, 1911, 
for an extension of time, and on January 30th the arrangement 
regarding cashier's checks was made between the bank and Hoop- 
er in conséquence of the extension asked, the bank must be held 
chargeable on and after January 30th with knowledge of the bank»- 
rupt's insolvency as later established in thèse proceedings. Part 
of the money represented by the cashier's checks had been depos- 
ited by the bankrupt in its deposit account after January 30th, and 
had thus been received by the bank after it had become chargea- 
ble with this knowledge. But the bank had also honored checks 
drawn by the bankrupt after January 30th, and there is nothing 
in the agreed facts to show that any of the money came into the 
bank's hands from the bankrupt as a crédit on its debt to the bank, 
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or without creating an obligation on the part of the bank to repay 
what it received upon the bankrupt's order. Thus far the facts 
are similar to those in New York, etc., Bank v. Massey, above cit- 
ed, and do not, any more than in that case, show that the bank has 
received a préférence. 

But the $1,977.82 hère in question, though made up of amounts 
at one time credited to the bankrupt in the deposit account, had 
afterward been transferred from that account and credited to the 
bankrupt in the "cashier's check account." In that account it bal- 
anced the amount of sundry cashier's checks issued by the bank on 
varions dates between January 30 and February 4, 1911, both in- 
clusive, to Hooper, the bankrupt's treasurer, less a part of the 
cashier's checks so issued, which Hooper had from time to time 
used to meet liabilities of the bankrupt on occasions when the bal- 
ance to its crédit in its deposit account was insufficient for the pur- 
pose. The cashier's checks referred to, though issued to Hooper, 
had not left the bank's custody and control. By agreement be- 
tween Hooper and the bank, they were retained in the custody of 
a bank officiai, and Hooper's use of some of them, from time to 
time as stated, was in each case with the bank's approval. Do 
thèse facts require the conclusion that the money thus in the bank's 
hands, though not originally received by way of préférence, has 
since been so treated by the bank as to create a préférence in its 
favor ? 

The arrangement between the bank and Hooper according to 
which cashier's checks were issued and used as Hooper directed 
did not, so far as appears, put the bank in any better position with 
regard to the bankrupt's liability to it on the notes than that which 
it occupied before the arrangement was made, or while the money 
represented by the checks remained to the bankrupt's crédit in the 
deposit account. Though the checks were drawn to Hooper's or- 
der and his directions regarding them were followed by the bank, 
it was understood between the bank and Hooper that he was rep- 
resenting the bankrupt in ail that he did. No one else is shown 
to hâve any interest in them or claim upon them or in the funds 
they represented, and so long as they remained in the bank's cus- 
tody, no one else could acquire any such interest or claim. The 
obligation of the bank continued to be an obligation to repay the 
money upon the bankrupt's order, notwithstanding the fact that 
its order was to be given by Hooper. I find nothing in the agreed 
facts to show an intent on the bank's part to accumulate funds of 
the bankrupt in its possession, in whatever form, for its own ulti- 
mate security as holder of the notes, or to show any restriction im- 
posed by it upon the bankrupt's withdrawal of such funds, or to 
show any appropriation of such funds by the bank, as the bank- 
rupt's property, toward payment of the notes. xA.ny act on the 
bank's part amounting to such appropriation would be inconsis- 
tent with reliance on its relations to the bankrupt as its customer, 
and with reliance upon itsritîht of set-ofï, as in Traders', etc., Bank 
V. Campbell, 14 Wall. 87, 20 L. Ed. 832, on which the trustées rely. 
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See, also, Lowell v. International, etc., Co., 158 Fed. 781, 783, 86 
C. C. A. 137. But no such act has hère been shown. The refusai 
of the check drawn by Hooper on February 6, 1911, in favor of 
the persons to whom the bankrupt on that day assigned, is to be 
regarded, if the foregoing conclusions are right, as amounting to 
no more than an assertion by the bank of its right of set-ofï, after 
an act of bankruptcy whereby the debtor confessed itself insolvent. 
It is not to be regarded as an act inconsistent with that right. Ger- 
mania, etc., Bank v. Loeb, 188 Fed. 285, 291, 292, 110 C. C. A. 263. 

Whether or not Hooper so used any of the funds represented 
by the cashier's checks as to prefer any creditor other than the 
bank does not appear from the facts agreed, and is immaterial ; 
the bank not appearing to hâve participated in any such préférence. 

The referee's order is therefore approved and affirmed 



In re ADAMS CLOAK, SUIT & FUR HOUSE. 

(District Court, D. Massachusetts. April 25, 1912.) 

No. 17,348. 

1. Bankbupicy (§ 255*) — Leaseiiold — Keckiver's Use of Pkemises — Allow- 

ANCE TO LaNDLOED. 

Where a bankrnpt's lease provided that the landlord mlght enter and 
résume possession in case of bankruptcy, and bankruptcy having iriter- 
veiied, the laudlord desired immédiate ixissession, but the recelvers oc- 
cupled the preniises for two months before surrendering possession, the 
landlord's daim was not for rent under the lease, but on a quantum 
meruit for the reasonable value of the temporary use and occupation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352 ; Dec. 
Dig. § 255.*] 

2. Bankruptcy (§ 255*) — Leasehold — Use by Keceivees — Use and Occupa- 

tion — Fosxf. 

Where, in bankruptcy, the landlord demauded surrender of the prem- 
ises to which he was entitled under the lease, but the bankrupt's re- 
ceiver remained in possession for two months, during which the landlord 
was delayed in reletting the premises at a bigher anuual rental than 
that reserved in the lease, he was at least entitled to an amount equal 
to the monthly installments of rent reserved for the tinie of the receiver's 
oceupancy as compensation for use and occupation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352; Dec. 
Dig. § 205.*] 

In Bankruptcy. Proceedings against the Adams Cloak, Suit & 
Fur House. On pétition to review a referee's order allowing the 
landlord's claim of $33,500 for the receiver's use and occupation 
of petitioner's premises. Affirmed. 

Lee M. Friedman, for receiver. 
James J. McCarthy, for landlord. 

DODGE, District Judge. The involuntary pétition upon whîch 
adjudication in this case was made was filed June 30, 1911. Re- 
ceivers were appointed by the court July 1, 1911. On July 8, 1911, 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 22 
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their petîtioii for authority to conduct and continue the bankrupt's 
business until a trustée should be appointed was granted by the 
court. 

The bankrupt's business was that of dealing in ready made la- 
dies' garments. The bankrupt was conducting it at the time, and 
had been conducting it for a considérable time before the bank- 
ruptcy, in two stores, Nos. 507 and 509 Washington street, in Bos- 
ton, at the northwesterly corner of Washington and West streets, 
occuping the ground floor of the two stores, a basement below 
them, and a floor above one of them. The bankrupt's occupation 
was under a lease which had three or four years more to run. The 
rent stipulated in the lease and which the bankrupt had been pay- 
ing was $33,500 a year, payable in equal monthly installments. On 
the premises the bankrvipt had a stock in trade scheduled by it as 
worth about $13,872.26. 

The receivers did not adopt the lease, but in conducting the busi- 
ness they occupied the premises during the two months of July and Au- 
gust, 1911, after which they surrendered them to the landlord. The 
lease gave him the right to enter and résume possession in case 
of bankruptcy. He had desired possession of the premises im- 
mediately upon the bankruptcy. 'The receivers, however, occupied 
the premises during the two months mentioned, and the petitioner 
submitted to their occupation, without any application to the court 
on either side and without any order of court, upon the under- 
standing that a reasonable compensation, to be fixed by the court 
if necessary, would be allowed them. 

The claim made in the landlord's pétition for compensation, pre- 
sented to the référée September 16, 1911, and allowed by him, is 
for an amount équivalent to two months rent under the lease. The 
trustée in bankruptcy, who pétitions for review of the allowance 
made, contends that the amount allowed is unreasonable. 

There is no dispute that the location of the premises is a higlily 
désirable one for the business carried on by the bankrupt in them. 
That $33,500 was not in excess of the fair annual rental value of 
the premises is not and could hardly be disputed. The référée bas 
found from the évidence before him, which is transmitted with bis 
certificate, that if the landlord had obtained possession July 1, 
1911, he could hâve leased the premises at a higher annual rent, 
and with this finding I agrée. The trustée contends, however, that 
their rental value by the year does not furnish a fair measure of 
the reasonable worth of their use and occupation during the tv.'o 
summer months mentioned, during which, as is alsQ undisputed, 
business such as is done in that part of the city is, generally speak- 
ing, at its lowest ebb. 

[1] I must regard the landlord as entitled to no less compensa- 
tion that would bave been awarded him if the premises had been 
withheld from him during thèse two months for the benefit of the 
estate by an actual order of court. Under similar circumstances, 
the landlord's claim is not for rent under the lease, but upon a 
: quantum meruit, yet there are several reported cases in which the 
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rent which would hâve been paid under the lease has been accepted 
as a fair measure of the reasonable compensation to be paid by the 
receiver or trustée for temporary use and occupation. See Re 
Kelly, etc., Co. (D. C.) 102 Fed. 747; Wilson v. Trust Co., 114 
Fed. 742, 52 C. C. A. 374; Re Luckenbill (D. C) 127 Fed. 984; 
Re Winfield, etc., Co. (D. C.) 137 Fed. 984; Re Rubel (D. C.) 166 
Fed. 131 ; Id., 170 Fed. 1021, 95 C. C. A. 671. Also, under the Act 
of 1867, Re Appold, Fed. Cas. No. 499; Re Merrifield, Fed. Cas. 
No. 9,465. 

More than rent according to the lease appears to hâve been al- 
lowed, under spécial circumstances, in Re Grignard, etc., Co., 155 
Fed. 699, though the amount was later reduced somewhat (Id., 
158 Fed. 557) ; it appearing that the estate was insufficient to pay 
ail the preferred claims allowed in full. 

[2] The trustée is, of course, right in trying to keep the expens- 
es of administering the estate down to the lowest possible figure. 
But, for the fact that the landlord was delayed during those two 
months in reletting the premises at a higher annual rent than that 
which he had been getting under the lease, it might be possible to 
say that to give him compensation at the annual rate during the 
least valuable part of the year is to give him more than reason- 
able compensation. Had it appeared that no one would probably 
hâve leased the premises before September Ist, it might well hâve 
been better for the landlord to hâve the receiver or trustée occupy, 
even at a much smaller rent, than to let the premises stand vacant. 
In view of the fact that his premises hâve been in efifect withheld 
from him against his wish, a rule of compensation can hardly be 
just which fails to take into account the actual resuit to him. De- 
laying him in the enforcement of his légal right to the premises 
was justifiable only for the purpose of avoiding unnecessary loss 
to others, and only upon the assumption that, if he received full 
and équitable compensation there would be no real loss to him. 
See Re Chambers, etc., Co. (D. C.) 98 Fed. 865, 867. In so far 
as the compensation awarded him leaves him less well oflf than he 
would hâve been if he could hâve got the premises earlier, it falls 
short of being full and équitable. In view of the fact that two 
months rent at the annual rate will not give him ail that he might 
hâve got but for the occupation by the receiver, I do not see how 
I can properly give him any less. 

The order of the référée is therefore affirmed and approved. 
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In re REGEALED ICE CO. 

In re GREAT LAKES ENGINEERING WORKS. 

(District Gourt, D. Rliode Island. September 19, 1912.) 

No. 1,049. 

BANKETJPTCT (§ 212*) iNIlBMNIFyiNQ BoND CANCELLATION. 

A claimant In bankruiJtcy proceedings, having bveu granted authorlty 
to remove certain machinery contained in a building belonging to tbe 
bankrupt, was ordered to exécute a bond to indemnify tlie trustée agalnst 
damage to tbe realty in sucti removal ; but, tbe realty liaviug been sold, 
tbe bond, with tbe approval of Uie court and cousent of the purchaser, 
was executed to tbe purchaser Instead, and after removal of tbe machin- 
ery clainiîujt applied for cancellatlon of the bond. Held, that the court, 
after removal of the machinery, had jurisdictlon to order the purchaser 
to file any claim it might hâve on the bond for damages within a specl- 
fied time, and, in default thereof, that the bond be cauceled. 

[Ed. Note.— For other cases, see Bankruiitcy, Cent. Dig. § 236; Dec. 
Dig. § i;i2.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Re- 
gealed Ice Company. On pétition of the Great Lakes Engineering 
Works for cancellation of an indemnifying bond. Granted. 

See, also, 191 Fed. 931. 

Gardner, Pirce & Thornley, of Providence, R. I., for bankrupt. 

Frank Plealy, for petitioner. 

Mumford, lîuddy & Emerson, for purchasers. 

BROWN, District Judge. This court, having determîned that 
the Great Lakes Engineering Works was entitled to remove certain 
machinery contained in a building belonging to the bankrupt, Re- 
gealed Ice Company, by decree made provision for the removal of 
the machinery within a limited time, and inserted in the decree a 
provision requiring of the petitioner a bond to indemnify the trus- 
tée against damage that might be caused to the building by the re- 
moval of said machinery. Subsequently the trustée in bankruptcy 
sold the real estate to A. L. Peck and others, trustées. The peti- 
tioner, instead of filing a bond to the trustée in conformity with 
the order of the court, gave its bond to A. L. Peck and others, the 
purchasers from the trustée. The bond recited the conveyance by 
the trustée in bankruptcy under the order of this court, and the 
condition of the bond was to indemnify said A. L. Peck and others 
in like manner. The said bond to the purchasers was presented to 
the court, with an order of approval assented to by attorneys for 
the purchasers of the real estate. Subsequently the petitioner fîled 
its présent pétition, representing that it had removed without dam- 
age to the building the machinery in question, and praying that the 
bond of indemnity be canceled. 

Counsel for the purchasers object that this court has no juris- 
diction as a court of bankruptcy, or by reason of any inhérent eq- 
uity power, to cancel the bond, and also that, if the court has pow- 

*For other cases see same topic & { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 



IN EE EEGEALED ICE CO. 341 

er, it should not exercise it upon the showing made by the peti- 
tioner. 

Upon the hearing of the réclamation pétition, évidence was 
heard as to the ability of the petitioner to reinove its property from 
the building, and it was determined upon a considération of the 
évidence that the machinery cotdd be removed without injury to 
the realty. As the petitioner offered to give bond to secure the 
trustée against damage, the decree provided for snch a bond. This 
provision was inserted ont of abundant caution for the protection 
of the trustée, and in conséquence of the wilHngness of the peti- 
tioner to give full assurance of its ability to remo\'e the machin- 
ery without injury to the realty. It was rather a voluntary under- 
taking of the petitioner, cmbodied in the decree, than a condition 
which limited its right. See Daniell's Ch. fr)lh Am. Ed.) 1008. It 
is quite évident that this condition was merely incidental, and was 
intended merely to cover possible damage to the real estate from 
removal of the machinery. It was rather an administrative provi- 
sion than one affecting the main rights of the parties. 

The machinery bas been removed, and if it be true, as alleged in 
the pétition, that no damage was donc to the building, the peti- 
tioner ought not to be subjected to further cxpense of compensat- 
ing a surety company for an unnecessary continuance of the bond. 
As a gênerai principle, upon full performance of a judgnient or de- 
cree by a party bound thereby, he is entitled to a record of satis- 
faction. This follows as a necessary incident of the power of a 
court to enforce its orders and to prevent an abuse of its process. 

When in the exercise of its discrétion a court imposes terms and 
conditions in injunction proceedings, the court as an incident to its 
jurisdiction may either cause damages to be assessed under its own 
direction or leave the party to his action at law. It is questionable 
whether, upon its findings, this court would bave been justified 
in imposing upon the petitioner any condition which would dero- 
gate from its property right. 

As a provision to guard against damages arising in the course 
of the exercise of its right to take possession of the property, the 
requjrement of a bond was somewhat analogous to its requirement 
in injunction proceedings. See Russell v. Farley, 105 U. S. 433, 
26 L. Ed. 1060. 

The motion for cancellation of the bond seems a proper ancil- 
lary proceeding, even though the purchasers were made the ob- 
ligées, instead of the trustée in bankruptcy. The purchasers ap- 
peared in the suit by their assent through their attorneys, and the 
variation in the form of the bond was in conséquence of their as- 
sent. They thus became quasi parties to the record. 2 Daniell's 
Ch. (6th Am. Ed.) 1591. The acquirement of an interest from the 
trustée while the pétition for réclamation was still pending did not 
affect the gênerai character of the proceeding. Root v. Woolworth, 
150 U. S. 401, 411, 14 Sup. Ct. 136, 37 L. Ed. 1123; 2 Daniell's 
Ch. (6th Am. Ed.) 1061, note 5. 
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I am of the opinion that the petitioner is entitled to an order re- 
quiring the obligées named in the bond to file, within 10 days from 
the entry of the order, any claim that they may hâve for damages 
to the real estate conveyed to them by the trustée in bankruptcy, 
caused by the removal of said machinery, and that, in default of 
such claim, said bond should be canceled ; but upon the filing of a 
claim, with allégations of damage, the pétition may stand for fur- 
ther hearing upon the question of damages. 



RANKIN V. MILLER et al. 

pistrîct Court, D. Delaware. September 26, 1912.) 

No. 231. 

(Syllabus hy the Court.) 
Equity (§ 385*) — Heabing — Obder of Proof — Reopening Case. 

Where in a suit in equity through œere inadvertency of counsel there 
bas been an omission to prove a certain fact in due course and the argu- 
ment on final hearing has proceeded on both sides on the assumption 
and in the belief that such fact is disclosed in the pleadings and proofs, 
and the court is of opinion that proof of such fact probably is indispensa- 
ble to the doing of justice between the parties on the merits, an applica- 
tion by counsel, in conséquence of notice of such omission given by the 
court to the parties, to prove such fact by an exempliflcation of a 
record, affording conclusive évidence on the point, is ineluded in the 
exceptions to the gênerai rule forbidding the réception of évidence after 
final hearmg, and such proof should be allowed. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 822-824; Dec. 
Dlg. § 385.*] 

In Equity. Action by George C. Rankin, receiver of the First 
National Bank of Aima, Kan., against Charles R. Miller and an- 
other, as executors, and others. On motion to reopen the case for 
further évidence. Granted. 

Andrew C. Gray and John F. Neary, both of Wilmington, Del., 
for complainant. 

Willard Saulsbury and Hugh M. Morris, both of Wilmington, 
Del., for défendants. 

BRADFORD, District Judge. The complainant, after final 
hearing and before decree, has moved for leave to put in évidence 
a duly exemplified copy of the inventory and appraisement of the 
Personal property of Robert H. Miller, deceased, containing and 
specifically mentioning one hundred and fifty shares of the capital 
stock of the First National Bank of Aima, and verified by his ex- 
ecutors, Charles R. Miller and James Baily, before the register of 
wills April 20, 1892. On careful examination I hâve concluded that 
judicial discrétion will be properly exercised by granting the ap- 
plication. This suit was brought to enforce the collection of an as- 
sessment made by the comptroller of the currency with respect to 
the above mentioned shares of capital stock under sections 5151 

*For otlier cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and 5152, U. S. Rev. Stat. (U. S. Comp. St. 1901, p. 3465). Miller 
and Baily were made défendants in both their individual and their 
représentative capacity. They passed their final account as ex- 
ecutors October 3, 1892, and within the space of two or three weeks 
thereafter paid in full the distributive balance in their hands among 
those entitled to receive the same. It is alleged in the bill and ad- 
mitted in the answer of Miller and Eaily that the décèdent was the 
owner and record holder of the stock at the time of his death ; but 
it does not appear from the pleadings nor from the évidence that 
either Miller or Baily had knowledge of that fact or knowrledge 
that such stock formed part of the decedent's estate until after 
they had passed their final account and made full distribution. To 
charge Miller and Baily with such knowledge before they distrib- 
uted the decedent's estate in their hands as executors is the ob- 
ject of the présent application. On final hearing the argument of 
counsel on both sides proceeded on a tacit assumption that it ap- 
peared from the pleadings or th*" évidence that Miller and Baily, 
before final distribution, posse&^ed that knowledge; and the dé- 
fense made on their behalf rested on other and wholly différent 
grounds than any lack of such knowledge by them. During the 
préparation of an opinion on the merits a careful examination of 
the pleadings and évidence first disclosed the omission to allège 
in the bill and establish by proof the knowledge on the part of the 
two défendants referred to which, as above stated, was assumed 
and understood on both sides to exist. That this omission was due 
to a mère inadvertence of counsel there is no room to doubt. Be- 
ing so impressed and feeling that the doing of substantial justice 
between the parties on the facts assumed during the argument 
should not perchance fail through a mère slip not in the least af- 
fecting the discussion or treatment of the case on final hearing, 
counsel on both sides were sent for and appeared in open court. 
The omission to charge or prove knowledge as above mentioned 
was brought to their attention and was received by them with sur- 
prise; the counsel for the défendants stating that his recollection 
was that the point was covered by the bill and answ^er, and coun- 
sel for the complainant saying he certainly had thought the record 
was clear on that point. 

It is a gênerai though not universal rule of chancery practice 
that after final hearing on the merits leave will not be granted to 
either party to adduce évidence of any fact which existed prior to 
the closing of proofs, and was known or should hâve been known 
to the party or his counsel seeking the introduction of such addi- 
tional évidence. The rule is based on the salutary policy of pre- 
venting perjury or fabrication of évidence. It is, however, subject 
to many exceptions, where the reason of the rule does not apply, 
or the court feels the need of the proposed additional évidence as 
an indispensable aid to enable it to render such a décision as wiU 
do justice between the parties according to the real merits of the 
case. The allowance, after final hearing, of additional évidence is 
not a matter of right in the party, but rests in the sound discrétion 
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of the court, and is to be exercised cautiously and sparîngly, and 
only where it appears that it is or probably will be indispensable 
to a décision according to the merits and justice of the cause. 
Gresley's Eq. Ev. 131-136; 1 Dan. Ch. PI. & Pr. (4th Ed.) 857, 
955, 956; Wood v. Mann, 2 Sumn. 316, Fed. Cas. No. 17,953; 
Sharp V. Wyckoff, 39 N. ]. Eq. 95 ; Desplaces v. Goris, 5 Pai.oe 
(N. Y.) 252; Southard v. Priée, 2 Del. Ch. 233. It would be hard 
to conceive of any case more loudly calling tlian the présent for an 
exercise of judicial discrétion in favor of the réception of évidence 
after final hearing. The additional évidence hère proposed is net 
of such character as to be attended with perjury or fabrication. 
It is an exemplified copy of the record of papers filed with the reg- 
ister of wills, and the fact of knowledge sought to be established 
by it has not been denied or questioned, but on the contrary prac- 
tically admitted. Nor could its admission in any way operate to 
surprise or work légal préjudice to the défendants. Where in a 
suit in equity through mère inadvertency of counsel there has been 
an omission to prove a certain fact in due course and the argument 
on final hearing has proceeded on both sides on the assumption 
and in the belief that svich fact is disclosed in the pleadings and 
proofs, and the court is of opinion that proof of such fact proba- 
bly is indispensable to the doing of justice between the parties on 
the merits, an application by counsel, in conséquence of notice of 
such omission given by the court to the parties, to prove such fact 
by an exemplification of a record, affording conclusive évidence on 
the point, is included in the exceptions to the gênerai rule, and such 
proof should be allowed. 



In re A. G. CROSBY CO. 

(District Court, D. Massachusetts. April IQ, 1912.) 

No. 16,540. 

Corporations (§ .^.0*) — Organisation — Pukpose — Continuation of Busi- 
ness OF PAETKEBSIIIP — PaRTNEKSHIP LIABILITIES — ASSUMPTION. 

Where a corporation is organized to ttike over and continue the busi- 
ness of a partncrship acquiring the partnership assets and assuming its 
liahilities, and the partuership waa solveut at the time, and the cor- 
poration continued to hé solveut for a considérable time t.here.after, the 
corporation assets were llable in bankruptcy for a note executed by It to 
a créditer of the firm to cover a part of the firni's debts so assuined. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 9T-100; 
Dec. Dig. § 30.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of 
the A. G. Crosby Company. On pétition for review of referee's 
order allowing the claim of the Saginaw Milling Company. Af- 
firmed. 

Walter A. Buie, for Saginaw Milling Co. 
French & Curtiss, for objecting creditor. 

*For otUer cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to âate, & Rep'r Indexes 
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DODGE, District Jtidge. The claim allowed is made upon two 
notes given by the bankrupt, one dated January 20, 1910, for $1,- 
250, and one dated February 8, 1910, for $6,750. The first note was 
payable in six months ; the second in four months from date. Ad- 
judication in this case was on November 21, 1910, upon an invol- 
untary pétition filed November 5, 1910. Besides the amounts 
claimed on the notes, including interest, a balance of account i? 
claimed for varions items on various dates between February 24 
and November 1, 1910, less certain crédits on June 30, 1910. The 
petitioner for review complains, in the first place, of the allowance 
of the note for $6,750. 

The bankrupt company was incorporated under Massachusetts 
laws June 1, 1908. A note for $6,750, on four months' time, was 
given by it to this creditor June 8, 1908, and of this note there hâve 
been five successive renewals by similar notes; the last being the 
note of February 8, 1910, which has been allowed by the référée. 
This note was given under the following circumstances : 

The bankrupt corporation was organized for the purpose of tak- 
ing over a business of dealing in hay and grain, which A. G. Crosby 
had previously conducted at Boston since 1905. In the course of 
that business, there had been transactions between him and the 
Saginaw Milling Company, a Michigan corporation, the creditor 
whose claim is now in controversy. From and after February, 
1906, thèse transactions had been carried on under an agreement 
in writing between Crosby and the Milling Company to the effect 
that each should contribute to the capital of the business conduct- 
ed by Crosby, and that the profits of the business should be equally 
divided between them ; there being no express provisions regard- 
ing losses. While the business was being carried on under this 
agreement, the Milling Company made advances to Crosby on his 
notes, and the notes so given were renewed from time to time. 
When the corporation was formed, June 1, 1908, it did in fact take 
over Crosby's business, and carried it on until it became bankrupt 
as above. On June 1, 1908, the Milling Company held five of the 
notes above referred to, amounting in ail to $6,750, and coming 
due at various dates between June 12 and July 22, 1908. After its 
formation the corporation gave the note for $6,750, above referred 
to, in exchange for the five notes mentioned. Another note held 
by the Milling Company for $1,250, due June 5, 1908, was paid 
by the corporation June 12, 1908. and fornis no part of the claim 
now sought to be proved. To the note included in this proof of 
claim, for the same amount, dated January 20. 1910, which note is 
admitted in the petitioner's brief to be a valid claim against the 
bankrupt, the petitioner's objection, below considered, to the note 
for $6,750 does not apply. The main objection which the peti- 
tioner raises to the allowance of the $6,750 note is that it was be- 
yond the powers of the bankrupt cor])oration to assume a liability 
of A. . G. Crosby, and - that the note represents a liability so as- 
sumed. 
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That the bankrupt corporation was formed to take over A. G. 
Crosby's business bas been stated. The arrangement that it should 
do so was agreed upon between him and persons connected 
with or representing the Milling Company. The incorporators 
were Crosby himself and varions persons acting under the direc- 
tion ofhim or of the Milling Company. Upon the formation of 
the corporation, the stock was distributed according to agreement 
between him and members of the Milling Company, so that there 
should be held for the Milling Company's benefit 1271/2 shares ont 
of246; the remainder being held by Crosby. 

It was a part of the agreement under which the corporation was 
formed as above that it should acquire ail the assets of Crosby's 
business; and, as against thèse, should assume certain liabilities in- 
curred by him in connection therewith. This is what was in fact 
done, whether or not in doing it the requirements of the Massa- 
chusetts statutes regarding the conveyance of property to the new 
corporation or the payment in of its capital in cash were properly 
observed. 

Crosb}''s five notes above referred to, for which the corporation's 
note for $6,750, now in question, was substituted on June 8, 1908, 
after the corporation was formed, formed a part of the indebted- 
ness which it had been agreed the corporation should assume in 
connection with the assets it acquired from Crosby. 

The référée has found that the business of A. G. Crosby was 
solvent when the corporation took it over; or, in other words, that 
the assets it acquired exceeded the liabilities it assumed. I find 
nothing in the facts sufficient to require a diiîferent conclusion. 
The corporation, from and after June 1, 1908, continued the busi- 
ness carried on before and up to that date by Crosby under his 
so-called partnership agreement with the Milling Company, and, as 
the référée has found, it "continued to be solvent for a considéra- 
ble time." This finding, also, is one which I find no- sufficient rea- 
son to question. If thèse Avere the facts, there is nothing from 
which I can conclude that no adéquate benefit to it, or no sufificient 
considération in return for its assumption of Crosby's liabilities, 
was received by the corporation. It assumed them as part of the 
same transaction by virtue of which it got and has since kept its 
property. As against the Milling Company, which then permitted 
the property to pass to the corporation without asserting sueh 
claim therein or interest therein as then belonged to it because of 
Crosby's liabilities to it, it cannot say that its agreement to dis- 
charge those liabilities, or any of them, was one which it had no 
power to make. Under the circumstances, it would seem to hâve 
become bound by thèse liabilities, even without express assumption: 
of them. Du Vivier v. Gallice, 149 Fed. 118, 80 C. C. A. 556. 

A further objection raised by the petitioners for review is that 
the liability to the Milling Company evidenced by the note is a 
liability to a partner ; and that a partner of a bankrupt cannot 
prove his claim in compétition with creditors of the copartnership. 
This would seem to be a question relating rather to the marshal- 
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ing than to the mère allowance of the claim. But it dépends, in 
any event, upon the proposition that the Milling Company and the 
bankrupt corporation were partners at the time of the bankruptcy. 
No business under the agreement of 1906 appears to hâve been 
done after the corporation was formed on June 1, 1908. The books 
of the business done up to that date, under the agreement of 1906, 
were closed, as stated in this petitioner's brief, and new books were 
opened by the corporation, I do not see how it can be said that 
the corporation was formed to continue, or did continue, the "co- 
partnership" previously existing between Crosby and the Milling 
Company. What was continued was the business which that co- 
partnership had been carrying on. 

The pétition for review raises the following further objections : 
"(1) That the referee's order disallowed, in set-ofï, the daim of 
said bankrupt against the Saginaw MiUing Company. (2) That it 
disallowed the petitioner to use the name of the trustée to prose- 
cute actions against the Saginaw Milling Company and others." 

To neither of thèse matters is there any référence in the certifi- 
cate before me. The only order transmitted with the certificate is 
the order indorsed on tîie claim itself and dated May 25, 1911, 
"Claim reallowed after hearings." There is nothing before me, 
therefore, which enables me to deal with thèse objections. But if, 
as would appear from the petitioner's brief, it is contended that 
the bankrupt corporation bas paid to the Milling Company other 
items of the liabilities which it assumed, and now bas the right to 
recover back what it bas thus paid, or to set it ofF against the claim 
which bas been allowed, the contention would seem to be adversely 
■disposed of by the conclusions at which I hâve arrived as above. 

The referee's order is approved and afïirmed. 



MACKAY TELEGRAPPI & CABLE CO. v. CITY OF TEXARKANA, ARK. 
(District Court, W. D. Arkansas, Texarkana Division. August 15, 1912.) 

1. Telegraphs and Téléphones (§ 10*)~Streets— Rigiit to Use. 

Where a telegraph couipauy bad aceepted in wrlting and complied with 
Act Cong. July 24, 1866, e. 230, 14 Stat. 221, and amendments. including 
Act March 1, 18.S4, c. 9, 23 Stat. 3 (U. S. Comp. St. 1901, p. 2708), regu- 
lating post roads, and was operatlng its business in accordance witli 
such act, it was legally entitled to use the streets and alleys of a city 
for the construction of its Une, subject only to the clty's right to impose 
reasonable conditions or roiuirenients in the exercise of its police power. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. 
Dig. § 6; Dec. Dlg. § 10.*] 

2. Telegraphs and Téléphones (§ 10*) — Franchises— Use of City Streets 

— Conditions— Reasonableness. 

Whether the conditions attempted to be Imposed on a telegraph com- 
pany's right to use the streets and alleys of a clty were reasonable 
was a question for the détermination of the courts. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. 
Dlg. § 6 ; Dec. Dig. § 10.*] 

♦For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Iii<iex.es 
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3. Telegraphs and Téléphones (§ 10*) — Use oi' Streets— Obdinance. 

Where an ordinance, granting a telegraph company the right to use 
City streets and alleys on specified conditions, vvas not accepted by the 
Company, it was not bound by its terms, nor could tbe requirements 
tliereot be enforced, unless reasonable. 

[Ed. Note. — For other cases, see Telegraplis and Téléphones, Cent. 
Dig. § 6 ; Dec. Dig. § 10.* 

Uights of telegraph and téléphone companies to use of streets, see 
notes to Southern Bell Téléphone & Telegraph Co. v. City of Richuiond, 
44 C. C. A. 155 ; City of Owensboro v. Cumberland Téléphone & Tele- 
graph Ce, 99 C. C. A. 14.] 

4. Teleobapiis and Téléphones (§ 20*) — Tempoeaby Injonction. 

Where a suit, instituted to restrain defendaut city from interfering 
with complalnant's telegraph line, in fact Involvcd only a coutroversy 
coucerniug the reasonableness of the ordinance requiring claimant to 
place its wires underground for a distance which claimant deemed uu- 
reasouable, and the attidavits on ai;plication for a preliminary injuuc- 
tion on the question of reasonableness were couflicting, and it appuared 
that, if a preliminary injunction were granted, the entire relief sought 
by the bill would be secured by complainaut, and the whole case prae- 
tically disposed of before trial, the preliminary iujunction would be 
denied. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. 
Dig. § 13 ; Dec. Dig. § 20.*] 

In lîquity. Suit by the Mackay Telegraph & Cable Company against 
the City of Texarkana, Ark. On application for temporary injunc- 
tion. Denied. 

Marshall & Coffman, of Little Rock, Ark., for plaintiff. 
Richard M. J\Iann, of Texarkana, Ark., for défendant. 

YOUMANS, District Judge. This is an application for a tem- 
porary injunction to restrain the city of Texarkana, Ark., its officers, 
agents, employés, and servants, from interfering- in any manner 
whatsoever with the construction by the plaintiff of a telegraph line 
along the streets and alleys of said city. The bill, upon the alléga- 
tions of which this application is made, further prays that, at the 
hearing, the temporary injunction be made permanent. 

According to the allégations of the bill, the plaintiff is an Arkansas 
corporation, engaged in the transmission of télégraphie messages be- 
tween points in Arkansas, and between points in Arkansas and points 
in the several states of the United States, and, in connection with 
other télégraphie companies and certain submarine and cable com- 
panies, is engaged also in the transmission of cable messages between 
points in Arkansas and other countries of the world. The bill further 
allèges that the plaintiff has accepted in writing the post roads act 
of Congress, approved July 24, 1866 (14 Stat. 221, c. 230), and amend- 
ments thereto, especially the act approved March 1, 1884 (23 Stat. 3, 
c. 9 [U. S. Comp. St. 1901, p. 2708]), and that it is operating its 
business in accordance with the provisions of those acts. 

[1] Under those acts of Congress, plaintiff is legally entitled to the 
use of the streets and alleys of Texarkana for the construction of its 
line. St. Louis v. Western Union Telegraph Co., 148 U. S. 92, 13 

•For other cases eee same toplc & S mJMEEK In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Snp. Ct. 485, 37 L. Ed. 380. The city may impose, under its police 
power, reasonable requirements on the company as to the manner 
of construction and maintenance of its line. Western Union Tele- 
graph Co. v. City of Richmond (C. C.) 178 Fed. 310; Western Un- 
ion Telegraph Co. v. City of Richmond, 224 U. S. 160, 32 Sup. 
Ct. 449, 56 Iv. Ed. 710. 

[2] It does not lie exclusively within the power of either the com- 
pany or the city to détermine what is a reasonable requirement. The 
inquiry must be open in the courts, and must dépend largely on the 
actual state of affairs in the city. St. Louis v. Western Union Tele- 
graph Co., 148 U. S. 105, 13 Sup. Ct. 485, 37 L. Ed. 380. In this 
case the plaintiff addressed a communication to the mayor and city 
council, asking for the privilège of entering the city with a System 
of poîcs, wires, cables, and fixtures for a gênerai commercial tele- 
graph and cable business. This communication was accompanied 
by an ordinance to be considered by the council. This ordinance was 
introduced, but never passed. 

[3] An ordinance was passed on May 6, 1912, giving the plaintiff 
the right to use the streets and alleys of the city, but imposing cer- 
tain conditions that were not acceptable to the plaintiff. The last sec- 
tion of that ordinance provides that it shall be in force from and 
after its passage and the filing by the company of a written accept- 
ance thereof in the office of the city clerk. This the plaintiff bas 
not done. On the contrary, it has notified the mayor and council 
that it would not accept the ordinance. That being the case, plain- 
tiff is not bound by its terms, nor can its requirements be enforced, 
unless they are reasonable. The controversy between the company 
and the city at tliis time grows out of a différence of opinion between 
them as to the extent to which the wires of the company shall be put 
underground. 

[47 The ordinance above referred to requires, and the officers of 
the city insist, that through a certain portion of the city the wires of 
the plaintiff shall be put underground. Plaintiff is willing to put its 
wires underground for a part of the distance so required by the city, 
but claims that the requirement for a distance further than thus 
conceded is unreasonable. It has introduced the afïîdavits of its su- 
perintendent and right of way agent. The facts stated in those af- 
fidavits tend to show that the improvements in that portion of the 
city, where it is required that wires be put underground, beyond the 
concession of plaintiff, are not such as make the requirement a rea- 
sonable one. The city has not answered. The time within which it 
may do so under the rules has not expired. It has appeared by coun- 
sel in opposition to the application, and has introduced affidavits in 
its own behalf. Thèse affidavits state facts tending to show the rea- 
sonableness of the requirement, and the necessity of it for the pro- 
tection of life and property. If a tempo rary injunction were granted, 
the entire relief sought by the bill would be secured by the plaintiff, 
and the whole case practically disposed of before trial. In such a 
case the rule is generally not to grant a temporary injunction. 22 
Cyc. 740; Kirby Mfg. Co. v. White (C. C.) 1 Fed. 604; Gai veston 



350 199 FEDERAL REPORTER 

& W. Ry. Co. V. City of Galveston (Tex.) 137 S. W. 724. This is 
especially true when the facts on which the application is based are 
controverted, as they are in this case. Marshall v. Turnbull (C. C.) 
32 Fed. 124; Ellis v. Bacon, 136 Ga. 756, 71 S. E. 1050; Gaskins 
V. Eovett, 135 Ga. 368, 69 S. E. 476. 

"The legitimate purpose and function of a temporary or preliminary in- 
.iunction is to préserve matters in statu quo until tlie liearing. If It under- 
talves, or if its effect is, to dispose ot the merits of the controversy witliout 
a hearing, or if it divests a party of his possession or rights in property 
without a triar, it is void." 1 Beaeh on Injunction, page 128; Calvert v. 
State, 34 Neb. 616, 52 N. W. 687 ; Arnold v. Bright, 41 Mieh. 207, 2 N. W. 16. 

I do not think that an injunction should issue in this case in ad- 
vance of a trial and the application therefor will be denied. 



In re PEEIILBSS FINISHING 00. 
(District Court, S. D. New York. June, 1912.) 

Bankkuptcy (§ 264*) — Receivebs— Plant of P.ankrupt — Sale. 

A bankrupt's plant, except accounts receivable and preiJaid Insurance, 
was appraised at ,f240,65.>. It had been run at a loss for soiiie tlme be- 
cause of lack of working capital, and could not be contlnued without 
a new investment of at least $100,000. Tlie receiver obtained a bid of 
§181,000 therefor, and 90 per cent, in amouut of tlie stockholders, and 
ail but one-twelfth or less of the creditors either openly advocated or 
acquiesced in the sale. Held, that the offer should be aeeepted and the 
sale conflrmed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 368, 369; 
Dec. Dig. § 264.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of 
the Peerless Finishing Company. Applications for a sale of assets 
and for dismissal of an involuntary pétition. Pétition for sale of 
assets granted, and pétition for dismissal submitted for further con- 
sidération. 

James N. Rosenberg, for receiver in bankruptcy. 
Benjamin G. Paskus, for purchaser. 

Richards & Heald (Henry Smith, of counsel), for consenting 
creditors. 

Merritt Lane, for objecting creditors. 
Joseph M. Hartfîeld, for alleged bankrupt. 

HOUGH, District Judge. On June 7th two orders to show 
cause were granted herein, both returnable June 20, 1912. By the 
first order creditors and ail parties interested were required to 
show cause why ail the property of the alleged bankrupt should 
not be sold forthwith, and by the second order ail creditors were 
required to show cause why (inter alia) an order of dismissal of 
thèse proceedings should not be made. At the place and time stat- 

*For other cases see same topic & § numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed a large number of creditors appeared, due proof of service and 
advertisement was made, and the report of the appraisers appointed 
by this court submitted. 

1. As to the order to show cause why the proceedings should 
not be dismissed, two creditors (Saunders and Sherman), with 
claims aggregating $20,000 (unsecured), and represented by Mr. 
Lane, appeared and objected. No other objection was made, and 
no décision of that application is now made; but the submission 
thereof to the court without objection other than above noted is 
recorded. 

A. One bid was made to the receiver for the property, in the 
amount of $181,000. The appraisers returned as the value of the 
alleged bankrupt's property the following: 

Real estate and building $149,400 

Macliinery 50,53^! 

Copper rolls 34,720 

Accounts receivable 500 

Prepaid and recoverable Insurance 2,000 

$243,15.> 

The bid is for ail the above property, together with the good 
will, trade-name, etc., except the accounts receivable and prepaid 
insurance, making the appraised value of the property bid for 
$240,653. It is obvious that the bid is as near as may be 75 per 
cent, of the appraised value. No other bids having been received 
or ofïered in open court, numerous counsel and creditors person- 
ally addressed the court in favor of the sale; the resuit thereof 
being (tested by the bankrupt's books) that the total unsecured 
indebtedness of the corporation is $244,000, with $96,000 additional 
secured by mortgage, and $7,500 claiming the right of priority in 
payment. 

I am satisfied that unsecured creditors, constituting a very large 
majority in number and representing slightly more than $197,600 
in value, are in favor of sale at the price ofïered. The reasons why 
they should be and are in favor of such sale appear to be the fol- 
lowing: 

a. The mortgage indebtedness of the company is in default. It 
is represented by numerous mortgages, and if any one of five of the 
seven real estate mortgages owing were foreclosed it would disin- 
tegrate the property of the company. There is likewise a mortgage 
upon the copper rolls, which are absolutely necessary in the busi- 
ness of this concern, of $20,000. The appraised value is $34,720. 
The rolls cost the company about $53,000. The président of the 
company déposes that the appraised value is a very fair price for 
the rolls at the présent time, and it is therefore obvious that this 
mortgage must be taken care of or the mill might as well be dis- 
mantled. 

b. This company bas been transacting a losing business for some 
time, and for more than two months last past, and considerably be- 
fore bankruptcy proceedings were begun, efforts had been made by 
directors and creditors to either rehabilitate the company or sell 
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it out, and ail efforts hâve failed, except in so far as this one bid 
represents success. 

c. It is the expressed opinion of this large majority of creditors 
that, in order to procure anything substantial for the unsecured 
creditors, the sale must be of the whole plant, for its séparation 
and partial sale is impracticable without loss. 

d. The last reason is further thought a good one, because the 
business of the company is peculiar, the fittings of the mill are de- 
signed for that business, and the market for machinery of this class 
is limited. 

e. While business is thought to hâve been bad, owing to condi- 
tions aiïecting the whole market for silks, nevertheless the business 
of this compan}^ has always been hampered by a lack of working 
capital. Between $400,000 and $500,000 hâve been put into the 
business, according to the company's books, yet the same has 
passed into bankruptcy without enough money on hand to meet a 
weekly pay roll, and with accounts receivable appraised at $500 only. 
No business can live on such terms as thèse, and I am convinced that 
Mr. Behrens (who addressed the court) is right in saying that it 
would be useless to start the business up again without $100,000 
on hand. Mr. Behrens' firm is a stockholder to the extent of $5,- 
000, and a creditor, according to the company's books, of $12,450.- 
64. It seems to me that his opinion should carry great weight, 
and I think it evidently did with the body of creditors présent. 

The opposition to this sale cornes principally from Mr. Saunders, 
who is a stockholder to the extent of $10,000, and who urges that 
more time should be afforded to seek out a purchaser, or sell — • 
insisting that a sale at the priée offered can be made at any time. 
It is, however, admitted that for at least two months every effort 
has been made, both by creditors and directors, to dispose of this 
property or get money wherewith to start it again. Such efforts 
hâve failed, and ail the ofiîcers of the company except Mr. Saun- 
ders hâve given up hope, and through counsel signified in open 
court their acquiescence in the sale proposed. Every shareholder 
has been notifîed of this application, and none appears to object 
except Mr. Saunders. 

Under circumstances such as thèse a sale is lawful, if with the 
consent of the alleged bankrupt. It is, indeed, but a form of com- 
position. The duty of the court is to ascertain what is for the 
benefit of the estate, and in my judgment that means whatever is 
for the benefit of the creditors. If there was serions opposition, 
the application should be denied. 

If the company itself asked time for further efforts at rehabilita- 
tion, the same resuit should follow; but I am unable to see that 
there is any opposition to this sale, except that flowing from two 
gentlemen, who can do nothing themselves, or at least hâve accom- 
plished nothing themselves for upwards of two months, and who 
are of the opinion that, if more time passes and more expense is in- 
curred, somebody else will do what is needed. But who are the 
persons who will accomplish anything? Obviously only sharehold- 
ers and creditors, and they prefer to acquiesce in this sale. 
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The public has been given far greater information about this 
matter than is required by bankruptcy procédure. A full hearing 
has been had at a largely attended meeting, and when of the stock- 
holders but one-tenth in amount objects, and of the creditors ail 
but one-twelfth or less in value either openly advocate the sale or 
by silence acquiesce therein, I think the duty of the court is plain. 

An order will pass directing sale as prayed for. 



FIRTH STERLING STEEL CO. v. BETHLEHEM STEEL CO. 

(District Court, B. D. PeniLsylvanla. October 8, 1912.) 

No. 431. 

1. Evidence (8 154*) — Evidence Wbongfulxy Obtained— Effect. 

The illegality of the method by which evldeuce has been obtained 
does not affect its adiDisslbility. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 443; Dec. Dig. 
§ 154.*] 

2. Teial (I 89*) — Stbiking Oui Evidence— Public Polioy— Military Se- 

CKEIS. 

Where original drawings of armor-pierclng projectiles, uiade by the 
Bureau of Ordnance of the Navy Department, wei"e delivered to défendant 
Steel coinpauy in conforniity with the requirements of a requi.sition, un- 
der a contract prohibiting their diselosure and providing that they should 
be treated as coufidential, copies of sucli drawings, illegally obtained, 
when offered in évidence, were privileged, though the witness dld not 
claim the privilège, and the court was properly authorized to sustain 
a motion to strlke theni from the record, on the ground of public 
pollcy, to prevent the diselosure of military secrets. 

[Ed. Note.— For other cases, see Triai, Cent. Dig. §§ 228-234; Dec 
Dig. § 89.*] 

In Equity. Suit by the Firth Sterling Steel Company against the 
Bethlehem Steel Company. On motion to expunge certain exhibits 
from the record. Granted. 

Melville W, Church, of Washington, D. C, for complainant. 
James A. Watson, of Washington, D. C, for défendant. 

THOMPSON, District Judge. It appears from the papers filed 
in support of the motion that the blueprints known as Complainant's 
Exhibits Nos. 2 and 3 are copies made by the défendant from original 
drawings which were made under a contract with the United States 
of June 22, 1909, for the manufacture and delivery of armor-piercing 
projectiles for the Bureau of Ordnance of the Navy Department ; 
that the original drawings were made by the défendant, under the 
terms of its contract, in conformity with the requirements of "réquisi- 
tion" drawing of the Bureau of Ordnance No. 32,362, and that the 
latter drawing embodied military secrets of such importance to the 
government that their diselosure was prohibited by the Navy De- 
partment. The complainant's patent was granted on January 4, 1910, 
when réquisition drawing No. 32,362 had been in existence for some 

•For othêr cases see same topic & S NtTMBSK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 23 
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time. Under the contract the défendant was required tp consjder 
ail drawings furnished by the bureau as confidential, and for the use 
of the contractors in the prosecution of the government work only. 
This requirement had also been contained in the notification to the 
défendant to submit a bid for the manufacture of the projectiles 
prior to entering into the contract. It appears that the blueprints 
made f rom réquisition drawing No. 32,362 embody ail of the informa- 
tion contained in that drawing, and considérable additional informa- 
tion relating to projectiles designed by the Bureau of Ordnance of 
the Navy Department, with the assistance of the ordnance officers 
of the Bethlehem Steel Company. "Complainant's Exhibit, Drawing 
Defendant's Shell," was produced from the two blueprint exhibits 
Nos. 2 and 3, and likewise contains information in relation to réquisi- 
tion drawing No. 32,362. 

THe blueprints, Exhibits Nos. 2 and 3, are the property of the 
Bethlehem Steel Company, and were in some manner unlawfully and 
surreptitiously taken from their plant by some undisclosed person, 
and delivered to an employé of the complainant, and were oflfered in 
évidence in connection with the testimony of one of complainant's 
witnesses on December 10, 1910. At the time no objection was made 
to their introduction; but subsequently, on January 10, 1911, defend- 
ant's counsel having ascertained the nature of the drawings, gave 
notice of his intention to make the présent motion. About the same 
time the complainant endeavored by subpœna duces tecum to obtain 
from the defendant's officers the original drawings, and called as a 
witness under subpœna the government inspector in charge of the 
work at the defendant's plant to testify in relation thereto. The wit- 
nesses having declined to produce the drawings or to answer, com- 
plainant moved to compel them to do so, whereupon Judge Holland 
held that they were privileged to refuse to answer or to produce the 
drawings by reason of the military secrets embodied therein. 

The Secretary of the Navy has uniformly and consistently declined 
to permit any information to be given to the complainant in relation 
to the drawings, and has not permitted copies thereof to be filed in 
the office of the Secretary of the Interior, where they would be open 
to public inspection, taking the position throughout that the drawings 
embodied military secrets. The attitude of the secretary is well de- 
fined in the following excerpt from a communication to the com- 
plainant's counsel: 

"It is believed that the researches and developments made by the Bu- 
reau of Ordnance and communicated to the Bethlehem Steel Company, for 
the purpose of fulfilling Its eontracts, embody secrets of military value to the 
government that eould not be diselosed virithout détriment to the public 
interests. The department must, therefore, in vIew of the necessity for 
secrecy as to the opérations of the government affecting matters of sueh 
vital importance, adhère to its former conclusion in the premises." 

[1] At the request of the Navy Department, an Assistant United 
States Attorney appeared, by direction of the Attorney General, in 
support of the présent motion. At the argument, counsel for the 
complainant contended that, inasmuch as the witness through whose 
testimony the exhibits were introduced had not claimed the privilège, 
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the rule o£ privilège did not apply, and that the method by which the 
évidence had been obtained did not affect its admissibility. In the 
latter contention counsel is undoubtedly correct. As Wigniore says 
(section 2183) : 

"The illegality of the act of obtaining the évidence is by no means con- 
doned, but is merely ignored." 

[2] I think the method by which the papers were obtained lias no 
bearing upon the question now before the court. The disposition of 
the présent motion is not, however, to be based upon the personal 
privilège of the witness through whom it is sought to introduce the 
drawings in évidence, but upon the ground that the topic or sub- 
ject-matter of the information contained in the drawings is privileged, 
as constituting secrets of the government in miHtai'y affairs. Wig- 
more, §§ 2367, 2375. 

Most of the cases in which the rule of public policy forbidding 
the disclosure of military secrets bas been applied bave dealt with the 
right of a witness to refuse to answer, and not with the power of the 
court to strike out the testimony. In the case of Totten v. United 
States, 92 U. S. 105, 23 h- Ed. 605, however, it was held that an ac- 
tion could not be maintained against the government, based upon a 
contract made between the Président and the claimant for secret 
services during the war, upon the ground that: 

"The seerecy which such contracts impose i)re(iiKles auy action for their 
enforcement." 

To sustain the complainant's position in this case, the court must 
hold that, although it may upon grounds of public policy dismiss a 
suit based upon military secrets, it may not upon those grounds pre- 
vent the disclosure of military secrets in a pending suit, except 
through the privilège of a witness, who may or may not claim the 
privilège, and that parties are therefore free to effect the disclosure 
of matters of the utmost importance to the national défense and wel- 
fare, if the possession of papers containing such information can be 
obtained. I hâve no doubt that in a trial at common law the court 
might, upon grounds of public policy, strike out évidence of this na- 
ture. The case at bar is somewhat analogous to that of Kessler v. 
Best (C. C.) 121 Fed. 439, where a witness was being examined in 
the Southern district of New York under section 863, Compiled Stat- 
utes, in an action at issue in the United States Circuit Court for the 
Eastern District of Wisconsin. The witness claimed that certain 
documents about which he was interrogated were part of the archives 
of the German consulate, and therefore privileged. Counsel for the 
German government moved that the witness be excused from answer- 
ing certain questions with regard to documents belonging to the Ger- 
man consulate, and also that some answers which the witness had al- 
ready incautiously niade, purporting to give the contents of part of 
such documents, be stricken out. Judge Lacombe in bis opinion 
said: 

"The 'privilège' was that of the German government, not of the witness, 
and inasmuch as the witness attended under the compulsion of the subpœna 
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issued out of the Circuit Court, Southern District of New York, and an- 
swered under constralnt of an appréhension of commitment by the saine 
court, should he refuse, it was assumed to be within the power of this court 
to strike out any part of the testimony which violated the 'privilège' of 
the German government." 

In the case at bar the évidence sought to be introduced, which was 
excluded by the court's former order, must, in my opinion, independ- 
ently of the privilège of the witness, or the manner in which the 
drawings hâve been secured, be excluded for reasons of public policy 
which attach to the contents of the papers. 

An order will be made expunging the exhibits in question from 
the record, and directing that they remain in the custody of the clerk 
pending their further disposition. 



In re BROWN. 

(District Court, N. D. New York. September 2, 1912.) 

Bankbuptcy (§ 409*)— Gbounds fob Refusing Disciiaege— Failure to 
Keep Books. 

The mère failure of a bankrupt to keep books in hls business does 
not authorize the court to refuse him a discharge under Bankr. Act 
July 1, 1898, c. 541, § 14b(2), 30 Stat 550 (U. S. Comp. St. 1901, p. 
3427), as amended by Aet Feb. 5, 1003, c. 487, § 4, 32 Stat. 797, and 
Act June 25, 1910, c. 412, § 6, 36 Stat 839 (U. S. Comp. St. Supp. 1911, 
p. 1496), but the burden rests on an objecting créditer to further show 
that such failure was "with intent to conceal hls flnancial condition," 
and, in the absence of any déclaration or statement by him teuding to 
show hls Inteut, where hls acts were as consistent with an honeat aa 
wlth a dishonest Intent, a flnding by a référée in favor of hls honesty 
of purpose wlll not be reversed. 

[Ed. Note.— For other cases, see Baukruptcy, Cent. Dlg. §§ 739, 752- 
757; Dec. Dlg. § 409.*] 

In the matter of Samuel Brown, bankrupt. On motion to con- 
firm report of R. B. Fish, refereé, in favor of granting bankrupt a 
discharge. Report confirmed and discharge granted. 

C. J. Heffernan, of Amsterdam, N. Y., for bankrupt. 

Chas. E. Hardies, of Amsterdam, N. Y., for objecting creditors. 

RAY, District Judge. Samuel Brown was adjudicated a bankrupt 
on or about the 16th day of December, 1911. The bankrupt bas no 
assets unless there be a trifling equity in his real estate which is sub- 
ject to a mortgage of $3,000. There has been an effort to sell this 
real estate, but no ofifer in excess of the mortgage has been made. 
The liabilities are about $9,000, substantially ail incurred within the 
six months prier to bankruptcy. The spécification of objection to 
the bankrupt's discharge pressed is that the bankrupt, "with intent 
to conceal his financial condition, * * * failed to keep books 
of account or records from which such condition (financial) might be 
ascertained." For about four years preceding his bankruptcy Brown 
was engaged in business of slate roofing; that is, taking and execut- 

*For other cases see eame topic & § numeee In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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ing contracts for slating the roofs of buildings in tbe exécution of 
which contracts he purcliEised slate and other material on crédit. The 
bankrupt testifies, and there is no évidence to the contrary, that he 
never kept any books of account, or mémorandum books of any kind. 
He also says that, while lie can write, he never attendcci school a day 
in his life. The évidence sliows tl:at he is an illiterate man. fie 
also says that biUs received by him for goods purchased were thrown 
in the wastebasket. fde says that, when a roof was slated, he would 
count up the number of squares, and make out a bill accordingly, 
etc. From the fact that Brown failed to keep any books or memo- 
randa of account while doing quite a large business, and the fact 
that he incurred this large indebtedness within the six months prior 
to bankruptcy, and the fact that shortly before bankruptcy he sold 
some slate in quantities, and the nianner of Brown in giving his évi- 
dence before the référée, and alleged évasions in ansvvering, the réf- 
érée was asked to fînd and this court is now asked to find, the référée 
having refused so to do, that the failure to keep books of account 
was an act donc, or omitted rather, by the bankru].)t for the pur- 
pose of concealing l:is financial condition; that in failing to keep 
such books his intent was to thereby conceal his financial condition. 
There is no évidence that his attention was ever called to the necessity 
or propriety of keeping books, or that he bas madc any déclarations 
or statements of any description as to his intent or purpose, if he 
had any, in not keeping books. It is true that Ikown, wl;en examined 
before the référée, did not speak with the frankness h.e ought to 
bave spoken, but he finally answered ail questions. There is no 
charge or évidence that he has concealed property or failed to obey 
ail orders of the référée. It is not incredible that this illiterate man 
like many others relied on his memory, the results of his labor and 
expenditure of material before him on the completion of a job or 
contract, as évidence of wkat work he had done and the material 
furnished in carrying on his business. His doing business in this 
way, taking into account his ignorance and illiteracy, is not incon- 
sistent with honesty of i)urpose, and does not point with any cer- 
tainty to an intent on his part to "conceal his financial condition." 
A mère failure to kee]3 books is not enough to justify the refusai of 
a discharge. In re Blalock (D. C.) 9 Am. Bankr. Rep. 266, 118 
Fed. 679; In re Keefer (D. C.) 14 Am. Bankr. Rep. 290, 135 Fed. 
885; In re Prager, 13 Am. Bankr. Rep. 527, 134 Fed. 1006; In re 
Brockman, 21 Am. Bankr. Rep. 251, 168 Fed. 1015. In the absence 
of any déclaration or statement by Brown showing or tending to show 
his intent, if he had any, in failing to keep books, we must look to 
his acts. I find no évidence tbat he made any false statement for the 
purpose of obtaining crédit, or that he purchased unreasonable 
amounts of merchandise. A person is presumed to intend the natural 
and known conséquences of his voluntary acts, but I do not think 
it can be said that the natural and known conséquences of a failure 
to keep books of account are to conceal the financial condition of 
the one omitting to keep books. The Bankruptcy Act of 1867 (Act 
March 2, 1867, c. 176, 14 Stat. 517), as does the English law, made 
the mère failure to keep books a ground for refusing a discharge, 
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but the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418]), as amended (Act Feb. 5, 1903, c. 
487, 32 Stat. 797 and Act June 25, 1910, c. 412, 36 Stat. 839 [U. S. 
Comp. St. Supp. 1911, p. 1493]), explicitly states that the omission must 
hâve been accompanied by the spécifie intent to conceal the true 
financial condition, and hence the burden of proving this intent is 
on the objecting creditors. So, when from certain acts or omissions 
two inferences may be drawn the one pointing to a guilty or bad in- 
tent and the other perfectly consistent with honesty and absence of 
a bad purpose, it is the duty of the court to find in favor of honesty 
of purpose and intent. In this case the référée had the bankrupt 
before him and heard him give his testimony and noted his manner, 
etc. The appellate court should be slow to interfère with the find- 
ing of a jury or référée when the évidence will justify a finding ei- 
ther way. I think the ignorance of this bankrupt and his illiteracy 
and want of training in business metbods account for his failure to 
keep books and quite likely ail combined accounts for his failure in 
business. 

The order of the référée overruling the speciiîcation of objection 
is affirmed. 



SCHUMERT & WARFIELD, Limited, et al. v. SECURITY BREWING CO. 

(District Court, B. D. Louisiana. October 8, 1912.) 

No. 1,668. 

1. Bakkeuptcy (§ 60*) — AoT OF Bankktjptcy— Adjudication. 

Wliere a reeelver of a corporation was appointed, not for the cor- 
poratlon's insolvency, but because of tlie failure of a baiik with which 
the corporation had done business, the appolntment of such receiver 
did not constitute an act of bankruptcy for which the corporation 
could be adjudged a bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. § 60.*] 

2. WlTNESSES (I 71*) — COMPETEKCY— JUDGK OF CoUBT. 

Where an order appointiug a receiver for a corporation did not spec- 
ify the ground for such appolntment, the judge making the order was a 
compétent witness to testify that the receiver was appointed owing to 
the failure of a bank with which the corporation did business, and not 
because of insolvency. 

[Ed. Note. — For other cases, see Wituesses, Cent. Dig. § 184; Dec. 
Dig. § 71.*] 

In Bankruptcy. Pétition by Schumert & Warfield, Limited, and 
others for an adjudication in bankruptcy against the Security 
Brewing Company. Verdict having been rendered for défendant, 
petitioners move for a new trial, and to enter judgment non ob- 
stante. Denied. 

Lazarus, Michel & Lazarus, of New Orléans, for plaintiffs. 
Walter L,. Gleason and Meyer S. Dreifus, both of New Orléans, for 
défendant. 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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FOSTER, District Jtidge. In this matter certain creditors of 
the Security Brewing Company filed a pétition to hâve it adjudi- 
cated a bankrupt, alleging as its acts of bankruptcy, first, that the 
said Company while insolvent applied to the civil district court for 
the parish of Orléans for the appointment of a receiver; and, sec- 
ond, that because of insolvency receivers were appointed by said 
court to take charge of its assets and to administer its afifairs. The 
corporation answered, denying insolvency and denying that the 
receivers had been appointed on the ground of insolvency, and al- 
leging that the receivers were appointed to facilitate the opération 
of its business because of the suspension of the Teutonia Bank & 
Trust Company with which it did its banking business. 

[1] The question as to the insolvency of the corporation on the 
17th day of April, 1912, on which day the receivers were applied 
for, was tried to a jury and resulted in a spécial fînding that the 
corporation was not then insolvent. I am not disposed to set aside 
this finding. While the évidence was conflicting, the jury was 
compétent to détermine the controversy before it, and there was 
ample évidence to sustain the verdict. 

But plaintifïs urge that the question presented by their pétition, 
that receivers were appointed to the corporation because of in- 
solvency, was not before the jury, and lias not been passed upon 
by the court. They contend that it is immaterial as a matter of 
fact whether the corporation was insolvent or not if the record of 
the State court shows that insolvency was the ground, or one of 
the grounds, upon which the receivers were appointed ; and that, 
as allégations of insolvency were made in the pétition and not de- 
nied, this court must conclusively présume that one of the grounds 
for the appointment of receivers was that of insolvency. The pé- 
tition in the state court to provoke the appointment of a receiver 
was by the Teutonia Bank & Trust Company through the State 
Bank Examiner, engaged in liquidating its affairs. It allèges the 
said bank to be the créditer of the brewery in large sums, but does 
not allège a final executory judgment to hâve been rendered on 
same. It contains, among others, thèse averments : 

"That the said Security Brewing Company is insolvent, and that the 
petltioner believes that it is to the Interest of the stoekholders and credi- 
tors that a receiver be appointed to vvind up and liquidate the affairs of the 
said corporation according to law. That the board of dlrectors of the Se- 
curity Brewing Company has declared by resolution that the corporation 
is unable to meet its obligations and that a receiver Is necessary to pré- 
serve and administer its assets for the benefit of ail concerned," 

The brewery answered as follows: 

"Now Into court cornes the Security Brewing Company, made défendant 
hereln, and for answer to the demands of plaintiff admits that the board of 
dlrectors of the said corporation hâve passed a resolution, declarlng that the 
said corporation is unable to meet its obligations as they mature and that 
a receivership is necessary. Wherefore they pray that a receiver be ap- 
pointed and for gênerai relief." 

The court entered judgment as follows: 

"In this matter submitted to the court for adjudication, the court con- 
siderlng the law and the évidence, and, for the reasons oraliy assigned, it 
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Is ordered, adjudged, and decreed that there be judgnient appointing T. 
Walter Danziger and JoUu Legier, Jr., coreceivers of tlie Security Brewing 
Company, wltli full authority to take charge of its assets and adininlster 
its afflairs as a going conceru." 

For the sake of argument it may be conceded that the failure to 
deny insolvency conclusively admitted it, but it does not follow 
that insolvency should necessarily be considered as one of the 
grounds upon which the receivers were appointed. Formerly the 
State courts of Louisiana appointed receivers to corporations much 
the same as does a court of gênerai equity jurisdiction, presuma- 
bly by virtue of article 21 of the Civil Code, which provides for 
proceedings conformably to equity in the absence of spécifie law, 
but since 1898 the appointment of receivers is authorized and reg- 
ulated by Act 159 of the General Assembly of that year. This act 
provides specifically numerous grounds upon which a receiver may 
be appointed, one of which is when the board of directors shall 
hâve declared by resolution that the corporation is unable to meet 
its obligations as they mature, but it does not provide for the ap- 
pointment of a receiver at the instance of a créditer on the ground 
of insolvency unless he has a final and executory judgment. Con- 
sidering the act, it is at least doubtful that the court had juris- 
diction to appoint a receiver on the ground of insolvency in the 
proceedings then before it, but again considering, for the sake of 
argument, that it did hâve jurisdiction, on the face of the record, 
it is not certain that the receivers were appointed because of in- 
solvency, as the corporation might be solvent though unable to 
meet its debts as they matured. 

[2] Fortunately the matter is not in doubt. On the trial the 
judge of the state court was sworn as a witness, and testified that 
the parties in interest appeared before him, and stated that the 
corporation was solvent, but, owing to the failure of the Teutonia 
Bank & Trust Company the day before, the corporation was de- 
prived of its banking facilities, and could not meet its obligations 
as they matured, and that he appointed receivers on that ground, 
for the purpose of preserving its assets and conducting its busi- 
ness as a going concern, and not because of insolvency. 

It is cOntended by plaintiffs that the judge was incompétent as 
a witness, that his évidence should be expunged, and the grounds 
upon which the receivers were appointed determined exclusively 
from the record in the state court. It is well settled that extrinsic 
évidence cannot be received to alter or explain a judgment, but it 
is equally well settled that compétent évidence can be received to 
show upon which of several grounds appearing in the record the 
verdict was rendered or judgment entered. In re Kenned}' Tailor- 
ing Co. (D. C.) 175 Fed. 871, and authorities there cited. For that 
purpose a member of a jury is considered compétent. If the jury 
are compétent witnesses, I can conceive of no reason why the 
judge should be incompétent when the case was not tried to a jury. 
In view of thèse facts, especially the verdict of the jury in this 
court, the motions for a new trial and to enter judgment will be 
denied. 
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In re TliUM. 

(District Court, W. D. Missouri, W. D. Oetober 2, 1912.) 

Xo. 412. 

1. AlIENS (S (iO*) — ClIIZESSIIIP— Teems. 

Evcry state in gênerai has tlie rlglit to prescribe tlie ternis on wliicli 
it will 'admit allens to eitizensliip, and compliance with those ternis is 
a condition précèdent to the power of tlie court to enter its decree. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 117, 118; Dec. 
Dlg. § 60.*] 

2. Aliens (§ 02*) — Natukalization— Citizensiiip— "Good Moeal Chaeac- 

TER." 

Petitioner's application for eitizenship was verified by a saloonUeep- 
er, and deelared on oath tliat petitioner's occupation was that of clerk. 
An investigation dlselosed that he was a bartender for one of the wlt- 
nesses verlfying the application. Petitloner admitted that in 1908, wlth- 
In flve years prior to the fllirig of the pétition, he had been convicted 
in Kansas of violating the llquor law, and was arrested for selllng 
llquor illegally in violation of an injunction ; that he was sentenced to 
30 days in .lail aud to pay a fine of $100, but that he was paroled ; and 
that the parole had teruiinated. Held, that such conduct showed a vvill- 
ful disregard, not only of the laws of the state, but of the orders of 
the court, and that he was therefore not entitled to eitizenship, under 
Naturalization Act June 29, 1906, e. 3592, § 4, 34 Stat. 596 (tJ. S. Comp. 
St. Supp. 1911, p. 529), requiring that the applicant for flve years shall 
hâve behaved as a luan of good moral oharacter, attached to the prin- 
clples of the Constitution of the United States, and well disposed to the 
good order and happiuess of the same. 

[Ed. Note. — B'or other cases, see Aliens, Cent. Dig. §§ 12.3-125; Dec. 
Dig. § 62.* 

For other définitions, see Words and Phrases, vol. 4, p. 3124. 

eitizenship under state and fédéral laws, see note to City of Minne- 
apolis V. Reum, 6 C. C. A. 37.] 

In the matter of the pétition of William Trum to be admitted as a 
citizen of the United States. Application denied, and proceeding dis- 
missed. 

Hugh C. Smith, Asst. U. S. Atty., of Kansas City, Mo., for the 
United States. 

VAN VALKENBURGH, District Judge. February 6, 1912, the 
applicant, William Trum, filed his pétition for naturalization in the 
United States District Court at Kansas City, Mo. The pétition was 
verified by Herman Trum, saloonkeeper, and John Trum, a retired 
saloonkeeper. Therein Mr. Trum deelared on oath that his occupa- 
tion was that of clerk. The investigation made in his case showed 
that he was at the time of the filing of his pétition, and is now, a 
bartender for his witness, Herman Trum. 

This pétition came on for hearing July 1, 1912, when its dismissal 
was moved by the United States on the ground that the applicant had 
not behaved as a man of good moral character for the period of at 
least five years prior to the date of his application. It was shown 

*For other cases see Eame topic & § nu.vibee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at the hearing, and admitted by the applicant, that Trum was con- 
victed during the year 1908, at Leavenworth, Kan., and within five 
years of the filing of his pétition herein, of violating the liquor laws 
of that State. Under the laws of the state of Kansas an injunction 
had previously been granted by proper judicial authority against the 
sale of intoxicating Hquor in the building in which Trum was doing 
business. This injunction was in force at the time of the alleged vio- 
lation and the subséquent arrest. For his offense Trum received a 
sentence of 30 days in jail and a fine of $100. Ali this was admitted 
by the appHcant at the hearing, but he suggested in avoidance that 
he had been paroled foUowing his conviction, and, as the parole had 
now terminated, such conviction could not now be urged against him. 
The fourth subdivision of section 4 of the Naturalization Act re- 
quires, among other things, that : 

"It shall be made to appear to the satisfaction of the court admitting 
any alien to citizenship that immediately preceding the date of his applica- 
tion he had resided continuously within the United States five years at 
least, * * * and that during that tlme he had beUaved as a man of 
good moral character, attached to the principles of the Constitution of the 
United States, and well disposed to the good order and happiness of the 
same." 

[1,2] It is fundamental that every state has, in gênerai, the right 
to prescribe the terms upon which it will admit aliens to citizenship, 
and compHance with thèse terms is a condition précèdent to the power 
of the court to enter its decree. As governing this case, Congress has 
provided that it shall be made to appear to the satisfaction of the 
court that during the five years immediately preceding the date of 
appHcation the applicant shall hâve behaved as a man of good moral 
character, attached to the principles of the Constitution of the United 
;States, and well disposed to the good order and happiness of the same. 
What, then, constitutes good moral charactei", within the meaning of 
the Naturalization Act? The question has been infrequently discussed 
by the courts. Cases involving conduct evil in itself would présent 
little diiïiculty. Discussion arises where the offense is merely mahim 
prohibitum. In the case of In re Spenser, 5 Sawyer, 195, Fed. Cas. 
No. 13,234, perjury is cited as falling within the former class, and an 
isolated case of the prohibited sale of spirituous liquors as belonging 
to the latter. Concerning this, however, the court says: 

"And yet It Is clear that anything lllie habituai gaming or vending of 
liquors under such circumstances would coustitute bad behavior — immoral 
behavlor — and be a bar under the statute to admission to citizenship." 

iSuch, I think, must be the thoughtful view of any court. The laws 
of the state of Kansas prohibit the local sale of spirituous liquors. 
The courts of that state, when appealed to, enjoin such sales upon 
spécifie premises. The appHcant, by engaging in such business in that 
state and upon such premises, exhibited a willf ul disregard, not only 
for the laws of the state, but the orders of the court. His act was 
that of the lawbreaker — not of one well disposed to the good order 
and happiness flowing from attachment to the principles of the Con- 
stitution of the United States. The court is not satisfied that such is 
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the beliavior of a man of good moral character. Défiance of the es- 
tablished order, and of the mandates of légal tribunals declaratory 
thereof, constitutes bad citizenship, bad behavior, and, if willfully per- 
sisted in, indicates a perverted moral character. It may well be 
doubted if a tendency in this direction would not menace the public 
welfare more than individual cases of immoral conduct as commonly 
understood. No court would directly set the seal of its approval or 
condonation upon such behavior, nor should it do so by indirection. 
A subséquent parole, like a subséquent pardon, does not obliterate 
the offense, but merely abates the penalty imposed under the law that 
bas been violated. 

I am theref ore of the opinion that this application should be denied ; 
but, inasmuch as the law does not impose a permanent disability, but 
only for the five-year period expressly stated, the déniai is without 
préjudice to another application when time bas removed the disqualifi- 
cation. An order will be entered accordingly. 



In re FOLKSTAD. 

(District Court, D. Montana. Oetober 4, 1912.) 

No. 811. 

1. Bankruptct (§ 67*)— AcT of Bankeuptcy— Excepted Peksons. 

Under Bankr. Âct July 1, 1898, c. 541, 30 Stat. 545 (U. S. Comp. St. 
1901, p. 3418), excepting certain persons from adjudication, such persons 
cannot commit an act of banliiuptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 17, 18, 
86, 87; Dec. Dig. | 67.* 

What persons are subject to bankruptcy law, see note to Mattoon 
Nat. Bank of Mattoon v. First Nat. Bank of Mattoon, 42 C. C. A. 4.] 

2. BANKRtrpTCY (§ 56*)— AoT DP Bankktjptcy— Time. 

An act of bankruptcy is such when it is committed, or not at ail ; 
and if the act is committed by one who then is not of the class that 
the law permits to be adjudicated an involuntary bankrupt, it can fur- 
nish no subséquent basis for involuntary proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 61-65, 67, 
68; Dec. Dig. § 56.*] 

3. Bankrtjptct (§ 68*) — Act of Bankruptcy— Exempt Occupations. 

One who contracts debts while engagea In a nonexempt occupation, 
and thereafter changes to an exempt occupation, and eommits an act 
whieh in a nonexempt occupation would be an act of bankruptcy, is 
not subject to adjudication as an involuntary bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. § 68.*] 

In Bankruptcy. In the raatter of Charles L. Folkstad, alleged 
bankrupt. On involuntary pétition for adjudication. Dismissed. 

Wight & Pew, of Helena, Mont., for petitioning creditors. 
Charles L. Folkstad, of Culbertson, Mont., pro se. 

BOURQUIN, District Judge. This is a proceeding for an ad- 
judication of involuntary bankruptcy against Charles L. Folkstad. 

•For other cases see same topic & g numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The pétition in usual form was filed May 13, 1912, alleging an act 
of bankmptcy on May 10, 1912, and debts incurred by respondent 
prior to December, 1911, wliile engaged in the mercantile busi- 
ness. Respondent's answer is tliat in November, 1911, lie executed 
a trust deed of his mercantile business, and delivered said business 
to the trustée named in said deed, who at ail times hitherto was 
and is in charge and possession thereôf, and that he (respondent) 
at ail times since November, 1911, was and is engaged chiefly in 
farming and tillage of the soil. The proceedings were set down 
for final hearing on the pétition and answer. 

Petitioners contend that, since it appears tlie debts involved were 
incurred while respondent was engaged in the mercantile business, 
his subséquent change of occupation and his occupation when the 
alleged act of bankruptcy was committed are immaterial, and he 
is still subject to be adjudicated a bankrupt— citing In re Burgin 
(D. C.) 173 Fed. 726; In re Crenshaw (D. C.) 156 Fed. 638._ In 
re Burgin clearly so holds, but it would seem that therein it is 
not justified by the cases on which it relies. In re Crenshaw mere- 
ly détermines that one who incurs debts in an occupation subject 
to adjudication of bankruptcy cannot escape by changing to an 
exempt occupation. It does not hold, however, that, if the al- 
leged act of bankruptcy is committed only after such change, in- 
voluntary proceedings will lie ; and the cases therein relied on 
merely décide that a change to an exempt occupation after an act 
of bankruptcy is committed affords no défense to involuntary pro- 
ceedings. 

[1] The law of bankruptcy is what Congress has made it, and 
not what expediency and convenience might désire it. The stat- 
ute isclear and unambiguous. It déclares that certain persons, 
having committed an "act of bankruptcy," may on pétition filed 
within four months thereafter be adjudged involuntary bankrupts. 
It expressly excepts persons engaged chiefly in farming or tillage. 
The effect is that thèse excepted persons cannot commit an "act 
of bankruptcy." An act is an "act of bankruptcy" for the reason 
that he who commits it can because thereof be adjudicated an in- 
voluntary bankrupt. 

[2] It is an "act of bankruptcy" when the act is committed, or 
not at ail. If the act is committed by one who then is not of the 
class that the law says may be adjudicated an involuntary bank- 
rupt, it is not an "act of bankruptcy," and furnishes no foundation 
for involuntary proceedings. 

No former occupation can make the act of an exempt person an 
"act of bankruptcy." No subséquent change of occupation can de- 
prive the act of a nonexempt person of its quality as an "act of 
bankruptcy." The act takes color only from the bona fide occupa- 
tion of the actor at the time it is committed, and not from his oc- 
cupation prior or subséquent thereto. Otherwise, a farmer of ten 
years' standing might be adjudicated an involuntary bankrupt be- 
cause of debts incurred prior thereto in the vocation of merchant. 
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By analogy, in référence to the time when insolvency is material, 
see West Co. v. Léa, 174 U. S. 598, 19 Sup. Ct. 836, 43 L. Ed. 1098. 

[3] One who incurs debts in a nonexempt occupation, changes 
to an exempt occupation, and thereafter commits an act that in a 
nonexempt occupation would be an "act of bankruptcy," is not 
subject to adjudication of involuntary bankruptcy because thereof, 
and of such debts still existing, or at ail. It was so determined in 
Flickinger v. Bank, 145 Fed. 162, 76 C. C. A. 132, and certiorari 
was denied in same case, 203 U. S. 595, 27 Sup. Ct. 783, 51 L. Ed. 
332. 

Decree will be entered in usual form, dismissing the pétition, 
with costs to respondent. 



Ex parte YABUCANIN. 

(District Court, D. Montana. October 10, 1012.) 

No. 109. 

1. Habeas Cokpus (§ 5,5*) — Pétition— Evidence. 

Where a ijetition for habeas corpus for the dischnrse of an allen 
from détention under a déportation warrant was l)aRed on InsufBcient 
or illégal évidence to autliorize a decree of déportation, the évidence 
sbould be made a part of tbe pétition. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 52 ; Dec. 
Dig. § 55.*J 

2. Habeas Corpus (§ 85*) — Déportation— Findinqs— Evidence. 

On babeas corpus to secure an alien's discbarge from détention under 
a déportation warrant, because of alleged lusufficient or illeî;al eviiieuce. 
the findings ot tbe acting Secretary of Commerce and Lalwr will be 
presumed correct, where tbe évidence at tbe hearing, certifled and filed, 
Is not made a part of tbe pétition. 

[Ed. Note.— For otber cases, see Habeas Corpus, C'eut. Dig. §§ 77, 78; 
Dec. Dig. § 85.*] 

3. Alibns (§ 54*) — Déportation- Warrant. 

A déportation warrant, ordering déportation to the "country whence 
came," but not naming it, did not order tbe déportation to any country, 
aud was tberefore fatally détective. 

[Ed. Note. — For otber cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

4. AiiENS (§ 54*) — Déportation— Warrant. 

A warrant ordering déportation of an alien sbould cletrly state wbetb 
er tbe allen is belng deported under Immigration Act Feb. 20, 1907, c. 
1134, §§ 3, 20, 21, or 35, 34, Stat. 899, 904, 908 (U. S. Comp. St Supp. 
1911, pp. 502, 511, 518). 

[Ed. Note. — For otber cases, see Aliens, Cent. Dig. | 112; Dec. Dig. 
S 54.*] 
6. Habeas Corpus (§ 111*) — Déportation— Defective Warrant. 

Wbere an allen was beld under a defective déportation warrant, but 
had been legally sentenced aud was subject to déportation, be would 
not be dlscharged on babeas corpus until an opportunity bad been 
afforded tbe United States to issue a sufflcient warrant, and detain and 
déport petitioner thereon. 

[Ed. Note. — For otber cases, «ce Habeas Corpus, Cent Dig. § 100; 
Dec. Dig. § 111.*] 

•For otber ca>ei ne umc tople A { iruMBEB in Dec. & Am. Diga. 1907 to date, & Rep'r Indexée 
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Pétition for writ of habeas corpus by Dusan Yabucanin. Writ 
granted. Petitioner discharged, unless a new warrant is issued within 
10 days. 

John G. Skinner, of Red Lodge, Mont., for petitioner. 

James W. Freeman, U. S. Atty., of Helena, Mont., for respondent. 

BOURQUIN, District Judge. The petitioner, an alien, filed a péti- 
tion herein, alleging unlawful détention for déportation on a war- 
rant therefor issued by the acting Secretary of Commerce and Labor. 
The pétition allèges that the findings and statements in said warrant 
are not based on légal évidence, and that the said warrant is illégal, 
in that it orders déportation "to the country whence came," not nam- 
ing it. It also allèges facts contrary to the findings. A copy of said 
warrant was attached to the pétition, but not the évidence and re- 
port of the proceedings upon which said findings were made and 
warrant issued. 

The writ issued. On the return day the detaining ofïicer made re- 
turn that he holds petitioner for déportation by virtue of the war- 
rant aforesaid, that petitioner had been arrested and given a hearing 
on proper charges for déportation, whereat he consented to déporta- 
tion, that the charge and évidence were legally sufficient, and that 
said 'warrant thereupon issued. The defect in said warrant was not 
denied. The return was not traversed, but upon the hearing thereon 
certain carbon printed sheets were filed in or by way of évidence by 
the petitioner, purporting to be of that taken before the inspecter 
who presided at the hearing after arrest. 

[1] In so far as the allégations of the pétition are based on insuf- 
ficient or illégal évidence, the évidence should hâve been made a part 
of the pétition. This is in furtherance of good faith in pleading, that 
the court may know the facts, and not merely the petitioner's conclu- 
sions, and that perjury may be assigned on his allégations, if false. 
See Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 
L. Ed. 1165, 9 Ency. P. & P. 1020. 

[2] Purported évidence, uncertified, and filed at the hearing, ordi- 
narily will not suffice. Hence the findings of the acting Secretary are 
presumed correct, and are final hère. 

[Sfp It would seem, however, that the warrant bf déportation is 
defective, in that it does not name the country from whence petitioner 
came and tp which he is to be deported. For this reason it is uncer- 
tain, and authorizes déportation nowhere. It must contain spécifie 
directions for the protection of the party to be deported, and for the 
information of the deporting authorities and agencies. 

[4] And it ought to be clear whether the alien is being deported 
under section 3, 20, 21, or 35 of the Immigration Act of February 20, 
1907 (34 Stat. 898 [U. S. Comp. St. Supp. 1911, p. 499]). Other- 
wise, great abuses might be possible. This defect, however, cannot 
be availed of to unconditionally break custody and eflfect an escape. 

[5] Under the findings, petitioner is legally sentenced and subject 
to déportation. A proper warrant can yet issue. In the interest of 
justice, and to prevent its defeat, it is ordered that the petitioner be 
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discharged by the officer detaining him, but not untîl 10 days here- 
f rom, and without préjudice to the right of the United States to issue a 
sufficient warrant and detain and déport petitioner thereon. See In 
re Bonner, 151 U. S. 244, 14 Sup. Ct. 323, 38 L,. Ed. 149; 9 Ency. 
P. & P. 1066. 



In re KREUGER. 

(District Court, E. D. Kentucky. March, 1912.) 

Bankexjptct (§ 140*) — RimiTS of Trustée — Peopebtt Held Undbe Conteaot 
OF CoNDinoNAi, Sale. 

Under Bankr. Act July 1, 1898, c. 541, | 47a (2), 30 Stat. 557 (U. S. 
Comp. St. 1901, p. 3438), as amended by Act June 25, 1910, c. 412, § 8, 36 
Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), which provldes that trus- 
tées "as to ail property in t'he custody or comlng Into the custody of the 
bankruptcy court shall be deemed vested with ail the rights, remédies 
and powera of a créditer holding a lien by légal or équitable proceedings 
thereon," a seller of property to a bankrupt by an unrecorded contract 
of conditional sale, whlch under the law of Kentucky opérâtes as a 
chattel mortgage, cannot recover the property f rom the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 198, 199, 
219, 221, 225; Dec. Dig. § 140.*] 

In the matter of one Kreuger, bankrupt. On review pf order of 
référée. Affirmed. 

See, aiso, 197 Fed. 124. 

Helm Bruce, for petitioner. 

R. A. Chiles and C. h. Williamson, for trustée. 

COCHRAN, District Judge. This cause is before me on pétition 
for review, filed by the Kentucky Wagon Manufacturing Company, 
of an order of the référée denying its claim to a lien on certain 
wagons sold by it to the bankrupt, and which came into the trustee's 
hands as a part of his estate. 

The sale of the wagons was a conditional sale. In Kentucky this 
créâtes a mortgage in favor of the seller for the unpaid purchase 
price. The petitioner, therefore, was the holder of an unrecorded 
lien on the wagons at the time of the institution of thèse proceed- 
ings. 

If the law was now as it was prior to the amendment of June 25, 
1910, it would hâve to be held that the petitioner is entitled to a lien 
as against the trustée. In the case of In re Ducker (C. C. A., 6th 
Cir.) 13 Am. Bankr. Rep. 760, 134 Eed. 43, 67 C. C. A. 117, the appel- 
late court of this circuit, affirming a décision of Judge Evans in 133 
Fed. 771, held otherwise. This décision was in effect overruled by the 
décision of the Suprême Court in the case of York v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, 15 Am. Bankr. Rep. 633. 
Thereafter the appellate court for this circuit, in pursuance of the 
décision of the Suprême Court in York v. Cassell, yielded the position 
taken by it in the Ducker Case, and held that the holder of the un- 
recorded lien was entitled to priority over the trustée. This it did 

♦For other cases see same topic & { numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the case of In re Doran (C. C. A., 6th Cir.) 18 Am. Bankr. Rep. 
760, 154 Fed. 467, 83 C. C. A. 265; Crucible Steel Co. v. Holt (C. 
C. A., 6th Cir.) 23 Am. Bankr. Rep. 302, 174 Fed. 127, 98 C. C A. 
101. I had so held in the case of In re Sewell (D. C, Ky.) 7 Am. 
Bankr. Rep. 133, 111 Fed. 791, my décision therein being disapproved 
by Judge Severens in the Ducker Case. 

The ground of this position was that under the ruhngs of the Ken- 
tucky Court of Appeals, in order for a créditer to avail himself of 
section 496 (Ky. St.), he had to fasten a hen on the property. This 
a trustée, like an assignée for the beneiit of creditors, did not do. He 
simply stepped into the bankrupt's shoes. But, as I construe the 
amendment of June 25, 1910, the law is in this particular not now 
as it was prior thereto. It expressly provides that the trustée shall 
be deemed vested with ail the rights, remédies, and powers of a 
creditor holding a lien by légal or équitable proceedings. Had bank- 
ruptcy not ensued, a creditor holding a lien by légal or équitable pro- 
ceedings on the wagons in questions hère would be entitled to prior 
claim over the unrecorded lien of the petitioner, and by the express 
terms of the amendment the trustée herein is vested with the same 
right. 

There is no question as to the applicability of the amendment to 
this case, as the lien of petitioner was created long after its enact- 
ment. There was a question as to its application in the case of In 
re Lausman (D. D., Ky.) 25 Am. Bankr. Rep. 186, 183 Fed. 647, de- 
cided by Judge Evans, though he seems to hâve been of the opinion 
that the amendment made no change in the law in the particular in- 
volved hère. A récent case in which this décision has been disap- 
proved is that of In re Williamsburg Knitting Mill (D. C, Va.) 27 
Am. Bankr. Rep. 178, 190 Fed. 871. 

The action of the référée is aiifirmed. 
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LLîSK V. BUSH. 
(Circuit Court of Appeals, Ninth Circuit. Oetober 14, 1912.) 

No 2,108. 

1. CoNTHACTs (§ 28*) — Evidence of Making. 

Evidence Jicld to warrant a findiug that there was an agreement be- 
tween the two principal members of a firm tbat plaiutifC should receive a 
certain percentage of tbe net profits niade by tbe lirm on certain firm 
contracts for railroad construction in Montana. 

[Ed. Kote. — For other cases, see Contracts, Cent. Dig. §§ 133-140, 
1755, 1782-1784; Dec. Dig. § 28.*] 

2. Equity (§ 327*)— Bill— Vakiakce. 

A fatal variance did not exlst between tbe pleading and proof, where 
défendant was not mlsled by tbe allégations of tbe bill, and tbe évidence 
adduced was tbe same tbat would bave been presented under an alléga- 
tion alleging a différent relation of tbe parties from tbat specified in tbe 
bill, which tbe évidence tended to prove. 

[Ed. Note.— For otber cases, see Equity, Cent. Dig. §§ 651, 652; Dec. 
Dig. § 327.*] 

3. Equity (§ 335*)— Bill— Clearness. 

Equity will regard a bill as stating tbe facts witb sufBcient clearness 
to .iustify the decree wbicb tbe court belovv rendered on tbe pleadings 
and évidence. 

[Ed. Note. — For otber cases, see Equity, Cent Dig. § 673; Dec. Dig. § 
335.*] 

4. Equiiy (§ 335*) — Objections — Waiver — Variance. 

PlaintlfC's failure to plead estoppel was waived by defendant's failure 
to object on tbat ground to the introduction of évidence which estab- 
lished it. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 673 ; Dec. Dig. § 
335.*] 

Ross, Circuit Judge, disseuting. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana. 

Action by Charles M. Bush against Frank S. Lusk. Judgment for 
plaintiff, and défendant appeals. Affirmed. 

The substance of the appellee's bill against tbe appellant Is tbat early in 
the year 1007 D. D. Streeter and tbe appellant, Lusk, entered into a copart- 
nership under the name of Streeter & Lusk, witb a view to perforiuiug con- 
tracts in railroad construction in Montana, one portion of which was the 
construction of a Une between St. Régis and tbe St. l'aul Pass tunnel, which 
work is referred to in the record as the "St. Régis work," and anotber was 
tbe construction of tunnels in association with Winston Bros. Company, a 
corporation, which tunnels were to be located east of Missoula in Montana ; 
tbat tbe agreement between Streeter & Lusk and tbe Winston Bros. Company 
provided for an equal distribution between said firm and said corporation of 
tbe profits accruing from tbe work ; and tbe bill allèges that tbere bas been 
a final adjustment and settlement between said firm and said corporation, 
tbat the copartnersbip agreement between Streeter and Lusk was oral, tbat 
<^acb partner was to advance and contribute equally to tbe capital necessary 
to be invested therein, and that ont of the moneys received on the contrac-ts 
such advances wei'e to be flrst repaid. Tbe bill allèges tbat tbe appellee was 
a railroad contracter and tbe son-ln-law of Streeter; that be was to render 
to said firm sucb aid and assistance in tbe said work, and in purchasing and 

•For other caseB see same topic & § number In Dec. & Am. DigB. 1907 to date, & Rep'r Indexe» 
199 F.— 24 
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forwarding supplies for said work as he might be called upon from tlme to 
time to render; that each partner was to receive 45 per cent., and the ap- 
pellee was to recèive 10 per cent, of the net profits of tUe St. Régis work, and 
that as to the other work each partner was to receive 47% per cent., and the 
appellee was to receive the remaining 5 per cent, of the net profits ; that the 
said copartiiership of Streeter & Lusk, at the time when the copartnership 
was formed, entered into an agreement with the appellee that he should per- 
form such services and receive such compensation as above set f orth ; that 
afterwards, in June, 1908, by mutual consent, the compensation of the appel- 
lee for hls services was enhanced and enlarged by an allowance and crédit 
to him of wages at $200 per nionth, for the time during which he should ron- 
der his services while actually in the state of Montana; that in April, 1907. 
at the instance and request of said copartnership, the appellee took charge 
of certain railway work near Milwaukee, Wis., known as the "St. Francis 
eut-off," under contract with the Chicago & Northwestern Railway Company ; 
that the appellee took charge of and looked after and managed and conducted 
said work at the request of both membera of said flrm until It was completed 
in May, 1908, and at the same time he rendered aid and assistance to the 
firm in respect to its Montana contracts, aud that the work which the ap- 
pellee so did in Wisconsin was, by agreement with said firm, taken and con- 
sidered as part and parcel of, or in lieu of, the services and assistance which 
he might or would hâve rendered In said Montana work, but for the request 
of said flrm, and the appellee was not to be allowed any additional compen- 
sation for his said. work in Wisconsin; that in the latter part of .May, 1008, 
the appellee was by said flrm instructed to go to Montana to perform services 
in the work of the firm there, and in obédience thereto he went to Montana 
about June 1, 1908, and performed such services, aud in the month of June, 

1908, by mutual consent of the copartnership and the appellee, it was agreed 
that the latter was to be credited and paid by said flrm, in addition to said 
compensation by way of percentages of net profits, a salary at the rate of 
.$200 per month for the time during which he should render his services In 
Montana, and that he was paid such salary ; that he continued ou said work 
in Montana from June 1, 190S, until July, 1909, with the exception of two 
short trips which he made to Michigau in December, 1908, and April, 1909; 
that on September 28, 1909, Streeter died intestate, leaving a widow and two 
daughters ; that on November 1, 1909, by an order made and entered in the 
probate court of Kalamazoo county, in Michigan, where Streeter was domi- 
ciled, letters of administration were issued upon his estate, and ail the prop- 
erty thereof and the claim of the décèdent agalnst Lusk were within the 
jurisdiction of said probate court ; that on July 18, 1910, said court entered 
its order and decree adjudging that the widow and daughters of the intestate 
were his only heirs, and were entitled to his estate, aud by said order the 
court assigned and dlstributed to them the claim which said décèdent had at 
the time of his death agalnst Lusk, and that the said widow and heirs hâve 
duly assigned and transferred to the appellee, for hls own use and beneflt, 
the said claim, interest, and right of action agalnst Lusk, and ail moneys due 
or owing, and their right to au accountlug, settlement, and payment of the 
moneys, crédits, and assets, of the alleged copartnership ; that Streeter owed 
no debts in Montana, and there has been no application in that state for dis- 
tribution of his estate. ïhe'bill allèges that the net profits of the copartner- 
ship were more than $410,000, of which the appellee is entitled to 10 per 
cent., and Streeter was entitled to 45 per cent. ; that the net profits of the 
coutract jointly performed by the firm and Winston Bros. Company were 
more than $58,000; that on April 3, 1909, the copartnership paid to the ap- 
pellee §25,000 on account of his share of such profits, and that $19,000 is 
still due and unpaid. The bill prays for an accounting and for a decree in 
accordance with the appellee's demands. 

The answer dénies that any contract of any character was entered into 
between the appellee and the flrm, except the contract by which the appellee 
was to render services upon a salary, and dénies that the copartnership paid 
the appellee the sum of .$25,000, and allèges the fact to be that ou April 3, 

1909, in the absence of the appellant, Streeter, the father-in-law of the ap- 
pellee, delivered to the appellee the eheek of the flrm of Streeter & Lusk for 
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the sum of $25,000; that the payment was made, as the appellant was in- 
formed and believed, on account of some partnership agreeiuent existing be- 
tween Streeter and the appellee ; that immediately upon learniug of thls 
appropriation of $25,000 of the funds of the copartnership, the appellant 
caused entry to be made on the books of said copartnership, by which Street- 
er was charged with the receipt of $25,000 of the funds of the copartnership. 
By the final decree the court found that the total profits which accrued to 
the copartnership of Streeter & Lusk from the contracts referred to in the 
bill were $374,659.84, of which Streeter and Lusk were each entitled to re- 
ceive $168,596.92, and the appellee, Bush, was entitled to receive $37,465,98, 
his percentage of 10 per centum upon the net profits of a portion of the work, 
and flve per centum upon the remainder thereof, and the court found the bal- 
ance due, after creditlng certain payments to the respective parties, and di- 
rected the sale of certain Personal property thereafter to be divided in the 
same ratio. 

Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
H. H. Parsons, of Missoula, Mont., and Walsh & Nolan, of Helena, 
Mont., for appellant. 

William T. Pigott, of Helena, Mont., for appellee. 

Before GILBERT, ROSS, and HUNT, Circtiit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The single question presented on the appeal is whether the court below 
erred in finding that there was an agreement between the firm of 
Streeter & Lusk whereby the appellee, Bush, was to receive a certain 
percentage of the net profits on the Montana contracts which were 
performed by the copartnership. There is no material conflict in the 
testimony. As to whether or not there was such an agreement, the 
contentions of the respective parties on the appeal involve only the 
construction that should be placed upon the testimony and the corre- 
spondence and dealings between the parties, and the légal conclusions 
that should be drawn therefrom. The material facts are in brief as 
follows : 

Streeter and Lusk had for 20 years been friends, and from time to 
time copartners in varions contracts connected with the construction 
of railroads. On February 1, 1907, Streeter telegraphed to Lusk from 
Kalamazoo, Mich., saying: 

"Will you meet me in Montana early next weekî Winstons propose some 
joint work ; priées seem good." 

The Winstons referred to were Winston Bros., a corporation en- 
gaged also in railroad construction. On March 22, 1907, Streeter 
wrote to Lusk, stating that the Winstons had proposed doing the 
Montana work on joint account : 

"Thls matter came to me personally. I asked to hâve you considered with 
me. They assented without hésitation. * • * i wish you would wire 
me their c/o Minneapolis, if you want. or I will wire you, so that you 
can meet me there on my return about the 13th or 12th." 

Early in March Lusk and Streeter went to Montana, examined the 
ground, and made their figures, and, while their negotiations with the 
Winston Bros, were pending, Streeter and Lusk held a conférence at 
the Florence Hôtel at Missoula, Lusk's version of the conversation is 
as follows: 
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"There had been scveral interviews, and Mr. Streeter eame into the room 
in the liotel that we used for a sort of an otlice, after coinlng directly from 
tlie Winston Bros.' ofliee. He sald : 'Frank, we are going to get tliat work 
ou siiares. If we get tliat work, 1 would like to liave Cliarley Busli in on it.' 
He says : 'Oharley is an experieneed railroad nian, and a good office man, 
and would make us a valuable man.' And lie says: 'Ile is not a pauper. 
He ean put up his share of tlie money, and we are going to need every bit 
of the nioney before we get tlirough, because that is a big job.' O. What. il 
anythlng, did you say after tbatV A. Not a Word. Q. Was therê auy tàlk 
at any tinie with regard to the perceutage? A. Tes; but I overlooked that. 
After saying thls, he says : 'I would like to hâve Charley hâve 10 per cent 
— like to hâve him hâve 5 per cent, of the tunnel work and 10 per cent, of 
the other.' Q. You say you niade no reply to that? A. AbsoUitely, I did 
not, upon my hcad. Q. Wliy didn't you, 3Ir. Lusk, reply or say something 
when he made that remark to youV A. Well, we hadn't got the work. I 
dldu't really helieve we were going to get It. We liad niade what I thought 
pretty hard conditions ; and we were good frlends. We had quit our business 
in AVisconsin on a frlendly basls. He tried two or three times — suggested 
two or three finies previously, that it would be a good thing to get Mr. 
Bush on the work, and I had not agreed with him on Mr. Bush's value, 
and 1 thought it was no occasion for arguing or disputing on the subject, 
when qulte llkely tliere would never anything more come of it." 

Streeter having died, his version appears through the testimony of 
one of his attorneys of what was stated by another of his attoriieys 
(Col. Marshall) to Lusk in July or August, 1909, as follows : 

"That Mr. Streeter had said to Mr. Lusk substantially : 'We are going to 
get this work, or this contract, and 1 want Ci)arley,' mesning Mr. Bush, 
'to be in on it.' I don't know that those were the exact words, but that was 
the substance of it ; but, at any rate, lie stated to Mr. Lusk what Mr. Streeter 
had said as to the extent he desired Mr. Bush to hâve an iuterest In the 
matter. Q. What was the extent "? A. West of Missoula 10 per cent, and east 
of Missoula 5 per cent. That when he so stated that Mr. Lusk had said to 
liim, 'Bas Charley got the money?' — or Mr. Bush. The substance of Mr. 
Lusk's response to that statement of the désire of Mr. Streeter, and as stated 
to Mr. Lusk by Col. Marshall lu my présence was, 'lias Charley got the 
money, or means to carry his partV and to that Mr. Streeter replied that 
Charley was no pauper ; 'he will carry his part,' or substautlally that ; of 
course, I don't undertake to quote the exact words, but tliat was the sub- 
stance of it — and that Mr. Lusk did not make any response to that state- 
ment by Mr. Streeter. ■* * * Q. What, if anything, did Mr. Lusk in 
that talk say to you, or Mr. Marshall, or both of you. with respect to the 
elïect of the conversation related at the Florence Hôtel as to whether it 
coustituted a partnership, or entitled Mr. Bush to any share in the profit — 
did he say anything ahout that? A. Yes, sir; he did. Q. What did he say? 
A. Well, he expresscd himself, as I niight say, and I believe he stated tliat 
lie did not consider that that created the relation, so far as Mr. Bush was 
concerned, that Mr. Streeter clalmed. He clearly gave us to understand 
that." 

It will be observed that there is no material conflict between thèse 
two versions of the conversation. The only différence is that in Lusk's 
version the remark that the appellee was no pauper and could put up 
his share of the money was not suggested by a question from Lusk, 
and in Streeter's version it would appear that it was made in response 
to a question from Lusk. Both versions agrée that Lusk made no 
answer whatever to Streeter's proposition. Streeter & Lusk soon 
thereafter got the contracts, but the question of Bush's interest or 
employment in connection with the contracts was not again discussed 
between them. There was no written contract of copartnership be- 
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tween Streeter and Lusk, and there was no entry of Bush's name as 
a copartner or employé, upon a percentage basis or otherwise, upon 
the books of the firm. It is very clear that Streeter's proposition to 
Lusk was that Bush be îaken into the copartnership as a member there- 
of, and that he be paid a certain percentage out of the net profits. 
The discussion of bis ability to carry his part and of bis possession of 
means to do so could hâve had no other meaning. It seenis clear, 
also, that the suggestion of Streeter, which was net assented to, but 
was received in silence, did net, under the circumstances, constitute 
an agreement between Streeter and Lusk for the admission of Bush as 
a copartner, or for his employment for the firm upon a percentage 
basis. There was no meeting of the miiids of Streeter and Lusk upon 
that proposition. 

The record contains no findings of fact nor opinion of the court 
below, and in view of the nature of the testimony just considered we 
must assume that the decree of the court was based upon transactions 
which occurred subsequently to the time of the conversation at the 
Florence Hôtel, and upon the conduct of the appellant and the cir- 
cumstances which indicated that he knew that his copartner, Streeter, 
understood that his proposition to take Bush into the firm had been 
assented to, and his own silence and his failure to express his dissent 
to that understanding. It is évident from the testimony that Streeter's 
understanding of the Florence Flotel conversation was that in what 
he said he was offering terms of copartnership to Lusk in case the 
contract should be secured, one of the terms of which was that he and 
Lusk should be equally interested, and another that Bush was also to 
be a partner and to receive a designated percentage of the profits. 
Two days later the contract was secured, and there being no further 
conversation in regard to Bush's interest, Streeter apparently took it 
for granted that the terms on which he had proposed to take Lusk in 
were assented to. We are not convinced that the évidence is insufiî- 
cient to sustain the conclusion that Lusk was aware that Streeter so 
understood the terms and scope of the copartnership, and that Streeter 
believed that Lusk had agreed that Bush should be interested in it, 
and that, possessing that knowledge, he, by his silence, when he was 
under a duty to speak, and by his conduct, induced Streeter to believe 
that he acquiesced in his understanding of the agreement. 

Soon after the conversation at the Florence Hôtel, Streeter directed 
Bush, who had been working at Schenectady, N. Y., to go to Kala- 
mazoo, and there he informed Bush, so Bush testified, that he was to 
be considered as interested in the contemplated Montana work on a 
percentage basis. On April 6, 1907, Streeter wrote Lusk : 

"Ciiarley Bush vvlll be hère Monday. I shall keep him hère, and leave 
him behind me, when I ro out there, to take care of anytlilng that niay de- 
velop between hère and Miuneapolis, so that we can reach him ; al-so he' and 
Pat Connelly will be avallable, if anythlng develops in the way of steam 
shovel Works for the Northwestern." 

Soon after that Streeter and Lusk entered into a contract for some 
work in Wisconsin, designated in the record as the "St. Francis cut- 
ofF." On April 18th Lusk wrote Streeter: 
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"ïour telegram Indicates that the Northwestern gave us the St. Francis 
work. » * • I think tbe way that should be handled Is for you and 
Charley and Pat to sub the whole thing from S. & L. 10% less than our 
priée. That makes a clean deal, and does away wlth any question of Per- 
sonal equipment, that will of necessity hâve to be taken into considération. 
If this ts done, you and Charley and Pat can handle that as you please. 
So far as Charley is concerned, we could get along without him hère very 
easily, and, if he could do well there, It would be better ail around." 

Both the parties to this suit point to the last sentence of the 
letter as furnishing support to their respective contentions. On the 
one hand, it is said that Lusk therein indicated that Bush was not 
needed in the Montana work, and that it would be better for him 
to engage in the subcontract suggested, thereby eHminating him 
from the considération in the Montana contracts. On the other 
hand, it is said that the words "we could get along without him 
hère very easily" are to be taken as conceding that Bush was identi- 
iied with Streeter & Lusk in the Montana work, and that Lusk so 
understood. Thereafter Bush and Connelly and Streeter organized 
a concern called the Western Construction Company and took the 
subcontract. The work was not completed until a year later — 
about May 18, 1908. During that period Bush received, not only 
his proportion of the profits of that contract, but a salary of $150 
per month from the Western Construction Company. On May 18, 
1908, Streeter wrote Bush from Montana, urging him to come there 
at once to straighten out the accounts of Streeter, Lusk & Wins- 
tons. Bush went to Montana, and he was paid $200 per month 
by Streeter, Lusk & Winstons. During the years 1907 and 1908, 
Streeter & Lusk had difficulty in obtaining money to finance their 
contracts. Lusk advanced to the firm about $38,000, and Streeter 
about $25,000. No money was demanded of or received from Bush. 
Prior to September 3, 1908, Streeter and Lusk, after the repayment 
to them of their respective advances, had each drawn out, as divi- 
dends, on June Ist $5,000, and on July 23d $10,000; and there- 
after in November, 1908, they each drew out $30,000, on December 
llth $5,000, on December 23d $45,000, and on Februarv 8, 1909, 
$45,000. On September 3, 1908, Streeter wrote Lusk from Kala- 
mazoo : 

"if you think best, from the size of your accumulation, to make any divi- 
dend after paying Streeter & Lusk back ail the money they advanced for 
capital to Streeter & Lusk, and Streeter, Lusk & Winstons, give Charley 
Bush his share." 

To this letter Lusk made no reply, but on the letter which he 
received he indorsed : 

"C. M. B. has no interest in the firms of S. & L. or S. L. & "W., unless 
D. D. S. gives It to him out of his 1/2 in S. & L. or his 1/4 in S. L. & W." 

By the terms of that letter Lusk received the distinct and ex- 
press information from Streeter that the latter understood that 
Bush was interested in the profits of the Montana contracts. If 
Lusk had not in fact assented to that understanding, the observ- 
ance of the duty of honest and candid dealing that one partner 
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owes to another required that he immediately notïfy Streeter that 
he had not agreed to the proposition that Bush be interested in 
the contract. On September 18, 1908, Streeter wrote Bush : 

"It Mr. Lusk makes a dividend, you may send mine hère in New York 
exctiange. I wrote him some time ago that, when Streeter & Lusk were re- 
Imbursed for the moneys advanced in both conipanies, you sliould be paid 
your sliare of tlie dividends whenever any were disbursed. If there sliould 
be a disbursemeut, and you are not considered, I would like to bave you 
ask him tlie reason, although I bardly expect there will be any oceasiou." 

Lusk paid no attention to Streeter's letter of September 3, 1908, 
and he ignored the suggestion of a division of profits. Bush never 
at any time had any conversation with Lusk about a division of 
profits. About two months after Streeter's letter, Bush overheard, 
so he testified, a conversation between Mr. Streeter and Mr. Lusk. 

"Mr. streeter asked Mr. Lusk why I hadu't beeu included in the dividends. 
Mr. Lusk replied, because he didn't thluk it was fair. Mr. Streeter said It 
was not a question of fairuess ; that it was an agreemeut. Mr. Lusk made 
no reply to that, and about that time 1 left the office. They were there to- 
gether after that, but I do not know how long or what the conversation 
was after that." 

Lusk did not deny that the conversation occurred as stated by 
Bush, but he testified that the conversation was as follows : 

"Mr. Streeter came to my room, and asked me if I had given Charley any 
check for tiis share, and 1 told him I liad not. ïhen lie wanted to know if 
1 didn't Intend to give him any, and I said I did not, and with that he want- 
ed to know why, and 1 reclted to him the fact that on some Cliicago & North- 
western eontracts, whleh were under negotiations by me some years before 
that, and which had been dropped temporarity, and while they were dropped 
1 went away to Arizona, with some gentlemen about some work, was goue 
a year, and he had meantime gone ahead, started thèse negotiations again— 
the Company had — or called us in again, and he took that work and com- 
pleted that work, took another contract trom the Chicago & Northwestern — 
and i may say that the Chicago & Northwestern was counted my work ail 
the time — I got Mr. Streeter into it, and he aeknowledged I was entitled 
to participate in any work he had. And I learned after gettlng back from 
Arizona about this matter, and I said, ■IIow did they turn outï' I-Ie said, 
'ïou are not interested.' And I said, 'Why?' He said, 'You didn't con- 
tribute any money, and you don't get auy share of the profits,' and we had 
some little more of that talk at that time, and I said, 'ïhat is not right; 
that is not fair, and some day you will be sorry for this.' And I said, 'Now, 
I had this talk with you, Mr. Streeter, and you made that rule on me at 
that time,' and 1 said, 'New is the time that it lias corne home to you. 
Charley Bush didn't contribute any money, he didn't contribute any services, 
and he don't get any share of thèse profits.' Q. What did Mr. Streeter say 
with référence to that 'y A. I don't think he said anything. I don't thinif 
either of us said anything — another word about it. I think I said I hoped 
he had dropped it; 1 hoped it wouldn't make a rupture; * * * that X 
hoped it wouldn't make a break in our friendshlp, but that I could not, 
In justice to myself, and to be fair to myself and maintain my self-respect, 
concède the demand, and I hoped he would drop it, * '* * and he never 
spoke to me of It again." 

Now, it was not true, as Lusk daims to hâve stated to Streeter 
in that conversation, that Bush "didn't contribute any services" for 
Streeter & Lusk. The évidence is that during the whole of the 
time during which Bush was engaged in the Wisconsin work he 
performed occasional services for Streeter & Lusk, and that Lusk 
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was aware of that fact. The letter of April 6, 1907, which Streeter 
wrote to Lusk, contained the statement that Streeter would leave 
Bush behind him when he went to Montana, "to take care of 
anything that may develop between hère and Minneapolis." In 
the letter of June 4, 1907, Streeter wrote Lusk that he would send 
Bush to inspect certain cars and rails to be used in the Montana 
work, and two days later wrote again referring to the sanie mat- 
ter. Lusk himself sent letters and telegrams to Bush at Milwau- 
kee, calling for the performance of services for the Montana work 
of Streeter & Lusk, sucli as the hiring of laborers, buying machin- 
ery, and the securing of free transportation for laborers to go to 
Montana; and Bush testified to many other acts of service rendered 
by him, one item of which was his service in looking out for 
the interests of Streeter & Lvtsk in their contract with the Chicago 
& Northwestern, which had been sublet to Streeter, Bush & Con- 
nelly. Bush inspected cars, tools, rails, and machinery, and saw to 
their shipment. He made trips to Chicago and into Michigan for 
Streeter & Lusk, and that firm furnished him with rubber stamps 
for use in his correspondence. 

The fact that on coming to Montana Bush received a salary of 
$200 a month for his services while there is not inharmonious with 
his contention that he was to receive a percentage of the profits 
on the contract. During the life of the partnership agreement be- 
tween Lusk and Streeter, each partner was allowed, and was paid 
in addition to his share of the profits, the sum of $10 a day for 
every day devoted to the work of the firm in connection with the 
Montana contracts. The payment to Bush of a salary of a less 
amount than that which was allowed to the partners was evidently 
regarded, by Streeter and Bush at least, as in Une with the allow- 
ances to Streeter and Lusk. 

[2-4] The appellee understood that he was an employé upon a 
percentage of the profits, and his bill in the présent suit was framed 
upon that theory. Streeter understood that the appellant was a 
partner, and Lusk so understood Streeter's proposition. There is 
not a fatal variance, however, between the pleading and the proof. 
The appellant has been in no way misled by the allégations of the' 
bill. The évidence which has been adduced is the same which 
would hâve been presented under an allégation that the appellee's 
relation was that of a copartner, and the relief which has been 
accorded is the same as that which would hâve been accorded 
upon proof that the appellee was a partner. Equity will regard 
the bill as stating the facts with sufficient clearness to justify the 
decree which the court below rendered upon the pleadings and the 
évidence. The appellee's failure to plead estoppel was waived by 
the appellant's failure to object on that ground to the introduction 
of the évidence which established it. 

The decree is affirmed. 

ROSS, Circuit Judge, dissents. 
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LUCID y. E. I. DU POXT DE NEMOURS rOWDER CO. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 

No. 2,106. 

L Negugence (I 121*) — Res Ipsa Loquitob — Scope or Doctrine. 

Since the doctrine of res Ipsa loquitur involves an exception to the 
gênerai rule that négligence must be affirmatlvely sbown, aiid is not to 
be Inferred, it is applicable only when the nature of the accident itself, 
not only supports an inference of defendant's négligence, but excludes 
ail ctbers. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 217-220, 224- 
228, 271 ; Dec. Dig. § 121.*] 

2. Masteb and Servant (§ 265*) — Injubt to Employé — Res Ipsa Loquitok 

• — APPLICABILITT CI' DOCTKINE. 

Generally, but not always, the res Ipsa loquitur doctrine is Inapplica- 
ble to an action against an employer for Injury to an employé. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908; Dec. Dig. § 265.* 

Application of doctrine of res ipsa loquitur In actions for injuries to 
servants, see note to Carnegie Steel Co. v. Byers, 82 C. C. A. 121.] 

8. Masteb and Servant (| 265*) — Injtjrt to Employé — Pleading — Res Ipsa 
loquitub. 

In an action for Personal Injury to an employé, a complaint charging 
that défendant negligently and earelessly had and kept stored in a 
building, in which it was engagea in manufacturing dynamite, a great 
quantity of dynamite and other high explosives, approximately 30,000 
pounds, is sufflcient to invoke the res ipsa loquitur doctrine where as- 
sumption of risk is required to be, but is not, pleaded ; the complaint 
excludlng any assumption that the négligence might bave been the act of 
a fellow servant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
877-908, 955; Dec. Dig. | 265.*] 

4. Master and Servant (î 262*) — Assumption of Risk— Pleading. 

Under the California practice, assumption of risk must lie pleaded. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 
855-859; Dec. Dig. § 262.* 

Assumption of risk incident to employment, see notes to Chesapeake 
& O. R. Co. V. Heunessey, .38 C. C. A, 314.] 

5. Fleadinq (§§ 192, .■Î67*)— Indefiniteness— Remedy. 

Objection that allégations of a complaint are indeflnite should be raised 
by a motion to make more deflnite and certain, and not by demurrer. 

[Ed. Note. — ï'or other cases, see Pleading, Cent. Dig. §§ 40S-427 ; Dec. 
Dig. §§ 192, 367.»] 

6. Master and Servant (§ 256*)— Injuky to Employé— Complaint— SurFir 

CIENCY. 

The complaint in an action against an employer for Personal Injury 
snfticiently stated a cause of action, as against demurrer, vifhere it al- 
leged that on a spécifie date pl;iintiff was employed by défendant, a man- 
ufacturer of explosives as a track foreman on a tramway ; that, while 
plaintiflf was Su employed, défendant negligently had and kept stored in 
a building which it used dynamite and other high explosives, approxi- 
mating 30,000 pounds; that, through such négligence, sueh explosives 
were permltted to aud did explode, causing an explosion of other dyna- 
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mite and high explosives belonging to défendant ; and that plaiiitlff waa 
Injured by tbe second explosion, etc. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 809- 
812, 815; Dec, Dig. § 256.*J 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California. 

Action by John Lucid against the E. I. Du Pont De Nemours Powder 
Company, a corporation. Judgment for défendant, and plaintifï brings 
error. Reversed and remanded. 

The plaintiff in error, in liis complaint to recover damages for personal 
injuries, alleged that on February 20, 1908, he was employed by the défend- 
ant in error, a corporation engaged in manufacturing and storing acids, pow- 
der, dynamite, and other high explosives,, as a traclv foreman on a certain 
tramway connected with said bn-siness; that on that date, while engaged in 
such business, the défendant in error uegligently and carelessly had and kept 
stored, in a building which it used for such manufacturing purposes, a great 
quantity of dynamite and other high explosives, approximately 30,000 pounds 
thej^eof ; that by reason of the négligence and carelessness of the défendant in 
error in storing such dynamite and other high explosives the said great quan- 
tity thereof and other high explosives so stored was permitted to and did 
explode; that the explosion caused an explosion of other dynamite and high 
explosives, belonging to the défendant in error and in its possession, loaded 
on four cars approximately 500 feet distant from the building, whlch cars 
were at the tlme of the second explosion passiug along a tramway on which 
the plaintiff In error had been put to work by the défendant in error; and 
that by the second explosion the plaintiff in error was injured. Tlie de- 
fendant in error demurred to the complaint, first, on the ground that the 
facts stated were insufiicient to constitute a cause of action ; and, second, 
that the complaint is uncertaiu, in that it cannot be ascertained therefrom 
whether the alleged négligence consisted in the manner in which the dyna- 
mite was stored, or ivhether it consisted in storing such a quantity of dyna- 
mite as therein set fortli, or whether it consisted in keeping dynamite stored 
iu a building M'here it wjis engaged in the manufacture of dynamite and other 
high explosives. Tlie court helow sustained the demurrer, and, the plaintiff 
in error failing to file au amended complaint, it was ordered that the cause 
be dismissed, and that judgment be entered for the défendant in error. 

Sullivan & Sullivan and Théo. J. Roche, ail of San Francisco, Cal.> 
for plaintiff in error. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for défendant 
in error. 

Before' GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It is contended that upon the statement of the facts alleged in the 
complaint a cause of action arises in favor of the plaintiff in error, 
and a presumption of négligence on the part of the défendant in er- 
ror, or, in other words, that res ipsa loquitur. The doctrine of res 
ipsa loquitur involves an exception to the gênerai rule that négligence 
must be affirmatively shovvn, and is not to be inferred, and the doc- 
trine is to be applied only when the nature of the accident itself, not 
only supports the inference of the defendant's négligence, but ex- 
cludes ail others. 

[2] It is the gênerai rule that in actions by employés against their 
employers for injuries sustained through négligence, the mère fact 

•For other cases see Bame topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the in jury créâtes no presumption of négligence on the part of the 
employer, and that the doctrine of res ipsa loquitur does not apply. 
Chicago & N. W. Rv. Co. v. O'Brien, 132 Fed. 593, 67 C. C. A. 421 ; 
Northern Pac. Ry. Co. v. Dixon, 139 Fed. 7Z7 , 71 C. C. A. 555 ; Shan- 
drew V. Chicago, St. P., M. & O. Ry. Co., 142 Fed. 320, 73 C. C. A. 
430; Omaha Packing Co. v. Sanduski, 155 Fed. 897, 84 C. C. A. 89, 
19 L. R. A. (N. S.) 355 ; Patton v. Illinois Cent. R. Co. (C. C.) 179 
Fed. 530; Midland Valley R. Co. v. Fulgham, 181 Fed. 91, 104 C. 
C. A. 151 ; Montbriand v. Chicago, St P., M. & O. Ry. Co. (C. C.) 191 
Fed. 988. The reason of the rule is that ordinarily it cannot be known 
with reasonable certainty that the injury did not resuit from the nég- 
ligence of some fellow servant, or that it did not resuit from a risk 
of the employinent which the employed assumed, including that of 
the négligence of his fellow servants. In Patton v. Texas & Pacific 
Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, the court said: 

"Where the testimony leaves the matter uncertain, and shows that any one 
of half a dozen thiiigs inay hâve brought about the injury, for some of which 
the employer Is responsible, and for some of which he Is not, it is not for 
the jury to guess between thèse half a dozen causes, and find that the nég- 
ligence of the employer was the real cause, when tliere is no satisfactory 
foundatlon in the testimony for that conclusion." 

In Texas & Pacific Ry. Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 
707, 41 L. Ed. 1136, the foreman in charge of a switch engine was 
injured by the explosion of another engine near by. The Suprême 
Court approved the charge to the jury : 

"That the mère fact that an injury is received by a servant in conséquence 
of an explosion wlll not entitle him to a recovery, but he must, besides the 
fact of the explosion, show that it resulted from the failure of the master to 
exercise ordinary care, either in selecting such engine or in keeping It in 
reasonably safe repalr." 

But the rule is not inexorable, and there are cases in which the 
maxim "res ipsa loquitur" should be held to apply even to actions 
brought by employés against their employers. Such a case was recog- 
nized by the Circuit Court of Appeals of the Sixth Circuit in Byers 
v. Carnegie Steel Co., 159 Fed. 347, 86 C. C. A. 347, 16 L. R. A. (N. 
S.) 214, in which it was held that when the character of an accident, and 
the circumstances under which it occurred are such as to point strongly 
to an abnormal and dangerous condition of machinery, and to its 
long-continued existence under circumstances which indicated that 
the employer by reasonable care should bave known of such condi- 
tion and that the employé assumed no risk thereof, the relation of 
employer and employé does not forbid an inference of the employer's 
négligence from the fact of the accident. 

In Westland v. Gold Coin Mines Co., 101 Fed. 59, 41 C. C. A. 193, 
the défendant had constructed a stull for the use of its employés in 
a narrow and dark fissure in a mine, 900 feet beneath the surface 
of the earth, knowing that it would be weighted at times with tons 
of earth and rock; but the stull was of insufficient strength or im- 
properly constructed, and gave way, causing the death of plaintifï's 
intestate. Judge Thayer, in delivering the opinion of the court, said ; 
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"The faet tliat the stull fell demonstrates that it was insufflclent to sup- 
port tlie load vvitli wliich It was burdened at the time it fell. The case in 
liand, tben, is not of that kind of whieh it may be said that the occurrence 
of the accident alïords no évidence of négligence." 

In Sullivan v. Rowe, 194 Mass. 500, 80 N. E. 459, the accident was 
held to be of itself évidence of négligence of the employer in his f ail- 
are to give the employé a safe place in which to vvork, in that the ma- 
chinery was defective, and its defect should hâve been discovered by 
proper inspection. In Hemphill v. Buck Creek Lumber Co., 141 N. 
C. 487, 54 S. E. 420, it was held that a presumption of négligence 
arose from the fact that a brakeman was injured because of the de- 
railment of a car on which he was riding, which occurred Ihrougli 
the spreading of the track which rested on rotten cross-ties; and in 
Sackewitz v. American Biscuit Mfg. Co., 78 Mo. App. 144, where the 
plaintiff, while working in a factory, was struck by the falling of a 
pièce of timber, it was held that the circumstances were such as to 
create a presumption of négligence. Similar cases are Movnilian v. 
Hills Co., 146 Mass. 586, 16 N. E. 574, 4 Am. St. Rep. 348; Gor- 
man v. Milliken, 42 Mise. Rep. 336, 86 N. Y. Supp. 699. 

[3, 4] The substance of the complaint in charging négligence in 
the présent case is that the défendant negligently and carelessîy had 
and kept stored, in the building in which it was engaged in manu- 
facturing dynamite, a great quantity of dynamite and other high ex- 
plosives, approximately 30,000 pounds. From the very nature of 
the allégations, the assumption that the négligence may hâve been the 
act of a fellow servant is excluded, and it would seem, therefore, 
that the maxim "res ipsa loquitur" should apply; for the défense 
^f assumption of risk is one that under the practice in California must 
be pleaded by the défendant. Magee v. North Pac. C. R. Co., 78 Cal. 
430, 21 Pac. 114, 12 Am. St. Rep. 69. 

[5, 6] But, irrespective of any presumption that should be indulged 
upon the allégations of the complaint, we are of the opinion that, 
while those allégations may be open to objection for waut of definite- 
iiess, an objection which should hâve been presented by a motion to 
inake them more definite and certain, they are sufficient as against 
a demurrer for want of facts to constitute a cause of action. In 
Stephenson v. Southern Pac. Co., 102 Cal. 148, 34 Pac. 620, the court 
said: 

"It Is held in this state. and nearly ail of the United States, that it is 
sufficient to allège the négligence in gênerai ternis, specifying, however, the 
particular act alleged to hâve boen negligently doue." 

In Santé Fé, P. & P. Ry. Co. v. Hurley, 4 Ariz. 259, 36 Pac. 217, 
the plaintiff was employed by the défendant as a brace or .spud holder 
about a certain pile driver. The complaint alleged that the — 

"said pile driver, at which plaintifC was so placcd as said employé of said 
défendant as such brace or spud holder in opération of the same, was, as it 
was then used and managed by the défendant by and through Its superintend- 
ing foreman and managing agent, unsafe, defective. and insecure, of which 
the défendant at the time had notice; ♦ * • that the weight used in con- 
nection with tlie opération of said pile driver escaped from its fastenings 
and fell with such force," etc. 
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The court said, in constriiing the language of the complaint: 

"We should make every reasonable intenclment, and read and apply the 
terms In their natural and usual sensé, and sustain tlie pleading, If possible. 
Now, taking the words in their ordinary and usual sensé, their meaniug Is 
that the injury was the immédiate resuit of the welght escaping from Its 
fastening and falling upon the plaintiffs hand and arm. The reasonable in- 
tendments are that it escaped because It was insecurely fastened, and that 
for that reason it was defective and unsafe, and, being so, the défendant 
used It" 

In Rathbun v. White, 157 Cal. 248, 107 Pac. 309, the plaintiff 
alleged that the défendants — 

*'did negligently keep and store on said premlses Hercules, dynamite, giant 
powder, gunpowder, and nitroglycérine and other similar highly explosive sub- 
stances, and aiso a large quantity of gunpowder, sporting powder, and blasting 
powder, to wit, more tlian 50 pounds, and not in a box with Its top or side 
exposed to view, nor as near the main entrance of said building as prac- 
ticable." 

It was further alleged that the said dynamite, etc., so stored 
and kept in said building, exploded. Certain of the allégations of 
négligence pointed to a violation of an ordinance regulating the 
method of storage. The contention was made that the complaint 
■was framed on the sole theory thar the défendants had violated 
the ordinance, and that there was no issue concerning any other 
négligence. But the court pointed to the fact that the complaint 
alleged that the défendants — 

"negligently kept and stored Hercules, dynamite, giant powder, and gunpow- 
der, and that the explosive so kept exploded." 

Said the court: 

"It Is sufficient, under the rule well settled In thls state, to charge négli- 
gence by the gênerai averment that the défendant negligently did the par- 
ticular aet which resulted in damage to plaintiff." 

In Wild V. O. S. L. R. Co., 21 Or. 159, 27 Pac. 954, the alléga- 
tion of négligence was that the défendant failed to provide a safe 
place for the plaintiff to work — 

"but negligently and carelessly caused and permitted a locomotive and cars 
then upon its tracks to run up agalnst the car, upon which the plaintilï was 
working as aforesald, with great violence." 

The court held that the allégation was broad enough to admit 
évidence of ail kinds and degrees of négligence on the part of the 
défendant, which resulted from causing or permitting the locomo- 
tive to run down upon the place where the plaintiiï was at work, 
and quoted with approval the language of the opinion in Hilde- 
brand v. Railroad Co., 47 Ind. 399, where it was said : 

"No authority can be foiind, where négligence has been directly charged 
against the défendant, that a demurrer for want of sufficient facts has been 
sustained." 

In O'Brien v. Corra-Rock Island Min. Co., 40 Mont. 212, 105 
Pac. 724, the complaint alleged that : 

"The défendants had negligently and wrongfully stored and were keepiug 
negligently a large and dangerous quantity of dynamite, about DOO pounds." 
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And it alleged that the death of O'Brien— 

■"was caused proxlmately by the said défendants having thug stored negllgently 
sald large and dangerous quantlty of dynamite." 

The appellate court sustained the judgment which the plaintiff 
recovered, but no question was raised as to the sufficiency of the 
allégations of the complaint. 

In Tissue v. Baltimore & O. R. Co., 112 Pa. 91, 3 Atl. 667, 56 
Am. Rep. 310, it was held that whether or not there was négli- 
gence in placing a dynamite magazine where its explosion killed 
an employé engaged in the ordinary discharge of his duty in no 
way connected with the magazine, or whether the explosion was 
the resuit of an accident which no ordinary human foresight could 
provide against, was a question for the jury. The court said that 
the inquiry was — 

"as to the négligence of the company in permltting so great a quantity of 
dynamite to be placed in sueh position that an accidentai explosion of it 
might resuit in death or injury to its servants." 

In Lykiardopoulo v. New Orléans & C. R. Light & Power Co., 
127 La. 309, 53 South. 575, Ann. Cas. 1912A, 976, the plaintiff's in- 
testate, an employé of the défendant, was killed by the explosion 
of a boiler. The complaint alleged that the explosion — 

"was caused by défendant'» négligence and want of skill and attention ; that 
défendant failed to care for said boiler, and by its négligence and want of 
skill and attention the boiler was weakened and unable to carry the steam 
pressure to which the défendant negllgently subjected it." 

The complaint was excepted to on the ground of vagueness, and 
for failure to specify the particulars out of which arose the négli- 
gence charged against défendant. The court held the complaint 
sufficient, in that it attributed the explosion to no inhérent defect 
in the boiler, but to the defendant's want of care and skill in its 
opération. The court said : 

"Ordinarily, where only the ultimate facts are alleged, and particulars are 
called for, the court sliould requlre the pleader to give the particulars in- 
tended to be relied upon; but cases readily suggest themselves which ought 
to be an exception to that rule, and the présent case would seem to be one 
of them, for the reason assignod by the learned trial judge, namely, that 
the manner of the opération of this boiler was peculiarly within the knowledge 
of the défendants. In cases where the plaintiff! cannot be expected to hâve 
any information as to the causes of the accident, whereas the défendant, on 
the contrary, must be assumed to be fuUy infornied on the subject, and where 
the accident is of the kind which ordinarily do not occur when due care has 
been exerclsed, the rule of évidence is that the accident speaks for itself — 
res ipsa loquitur ; that is to say, that a presumption of négligence arises from 
the fact itself of the accident. In such cases, the plaintiff not only need 
not allège the particular acts of omission or commission from which the 
accident has resulted, but need not even prove them. The accident itself 
makes out a prima facie case, and the bnrden is on défendant to show ab- 
sence of négligence. Ees ipsa loquitur. That rule is of peeuliar applicabllity 
in cases of boiler explosions." 

In Brown v. West Riverside Coal Co., 143 lowa, 662, 120 N. W. 
732, 28 L. R. A. (N. S.) 1260, the plaintiflf charged the défend- 
ant with négligence in failing to provide the deceased with a safe 
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place in wliich to work, in storing and keeping powder, dynamite, 
and caps in a building which was the only place provided for the 
workmen to deposit their tools, clothing, and lunches, and in bring- 
ing into said shanty where such explosives were kept a téléphone 
connected with wires upon which electric currents were admitted, 
or liable to be conducted, without due regard to the danger of such 
wires becoming overcharged and causing an explosion, such as did 
in fact resuit. The court said : 

"The négligence chargea in this case is not founded upon the use of ex- 
plosives in the prosecution of the defendant's work, but in the alleged laclc 
of eare in keeping and storing them. This, under ail ordinary cireumstances, 
is a question of fact. » * * It is also argued that, even if the défendant 
was négligent in keeping the explosives in the shanty, we are wholly without 
évidence from which to find that this failure of duty was the proximate cause 
of the disaster. 'Who can tell,' counsel ask, 'what was the cause of the ex- 
plosion — whether lightning, or some reckless or thoughtless act of the work- 
men?' » * * The argument is a plausible one, but we thlnk it cannot 
prevail. It is very true that it is not within human power to discover and 
make known with certainty ail of the immédiate cireumstances attendant 
upon this tragedy, but such exact and detailed proof is not required." 

The judgment is reversed, and the cause is remanded for further 
proceedings. 
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CROSBY TKANSP. CO. v. SAUTTEE. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

No. 1,848. 

1. Admiraltt (§ 118*) — Appbal — Review. 

Act Feb. 16, 1875, c. 77, 18 Stat. 315 (TJ. S. Comp. St. 1901, p. 525), 
which provided that Circuit Courts In admiralty cases on their Instance 
side might impanel a jury, whose verdict, uuless set aside, should be 
conclusive on the issues of fact submitted, on review by the .Suprême 
Court, bas no application to appeals from the District Court to the Cir- 
cuit Court of Appeals In admiralty, lu which the decree is reviewable 
both as to the law and facts ; and where in such cases the District Court 
has directed a jury trial under Rev. St. § 566 (U. S. Comp. St. 1901, p. 
461), their verdict is not conclusive on the appeîlate court, although as 
a gênerai rule it will not be reversed when the évidence is conflictinf!. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. 6§ 758-77.5, 791 ; 
Dec. Dig. § 118.*] 

2. Seamen (§ 29*) — Injuet in Service — Liability of Vessel. 

Libelant, who was chef on a lake steamer, was injured by slipping 
and falling in a passageway, the floor of which was wet because of leak- 
age from pipes and water spllled by seamen when washing their clothes 
on the deck, as they were permltted to do. The vessel had recently been 
inspected and given a certificate of seaworthiness by a fédéral inspecter, 
and there was no rule nor eustom which required her to furnish equip- 
ment for washing clothes other than that used in this cas«. So far as 
shown by the évidence, the leakage from pipes may hâve been due to the 
négligent failure to close faueets, and not to any defect in the pipes. 
Helâ, on the évidence, that the injury was caused by the négligence of 
members of the crew, who were libelant's fellow servants; and It ap- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pearlng that the vessel was in no way unseaworthy, or lacking or de- 
fectlve in equipment, slie was llable in rem only to the extent of fur 
nishlng to libelant maintenance and proper treatment for lils in jury, and 
for hls wages to the end of the voyage. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. S§ 186, 188-194; 
Dec. Dig. S 29.*] 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

Suit in admiralty by William F. Sautter against the steamer Nyack ; 
Crosby Transportation Company, claimant. Decree for libelant, and 
claimant appeals. Reversed. 

Iiibel In rem against the passenger steamer Nyack, flled November 29. 1909 
Hearing before the District Court and a jury, December 15, 1910. Verdict 
and decree for appellee for $1,041.45, damages and costs. Appellant claimed 
as owner of the steamer. At the time of the accident, June 4, 1909, the 
libelant was Chef on the steamer Nyack, a passenger vessel engaged in inter 
state commerce on Lake Mlchigan, properly enrolled and licensed. Thf 
steamer was owned by the Crosby Transportation Company, claimant and ap 
pellaiit herein. About 1 o'clock p. m. of that day, a fire dvlU was held, and in 
such drill the utniost haste Is required of every member of the crew. At 
the first Sound of the fire signal, the libelant started on a run from his 
kitchen to his post at the first gangway. In the passageway leading from 
the kitchen to the first gangway, libelant slipped aud fell, while engaged in 
his duty In answer to the fire call, by reason of the wet and slipperj' condi- 
tion of the floor. In falling, he slid and struck his left knee upou an asii 
bucket, breaking the kneecap, which injury is permanent. The iujury bas, 
and will continue to greatly reduce libelant's earning capaclty. Libelant 
charges that the wet aud slippery condition of the passageway was due to 
the détective and insutticient appliances in the forecastle, lu conséquence of 
which enough water was allowed to flow from the forecastle to the scupper 
hole of the first gangway to keep the floor constantly wet and slippery. This 
wet and slippery condition of the floor was the proximate cause of the acci- 
dent, The libel, as amended, covers ail the facts aud issues in the case, and 
charges that the steamer Nyack was insuffieient and uuseaworthy, and that 
the accident resulted from this insuflîciency and uuseaworthiness. The the- 
ory of the case was given to the jury by the charge, substautlally as foUows: 

"This is an action in admiralty, instituted by a libel against the boat aud 
against the owners of the boat. The owner of this boat is a corporation 
known as the Crosby Transportation Company. The theory upou which the 
libel is based is that the libelant, while in the exercise of ordinary eare and 
in ttue discharge of his duty as an employé, was injured by a fait In the nar- 
row passageway of the steamer Nyack, on the port side of the boat, which 
fall was caused by the wet and slippery condition of the floor of the passage- 
way ; that that condition was brought about by water, some of It soapy, and 
some of it dirty, and some of it the leakage of the pipes that came from the 
place which had been assigned by the respondent Company to the deck hands 
where they might wash their clothes, on the main deck, just forward of the 
cook's galley. The theory upon which this libel is based is that the master 
is bound to exercise reasonable care to provide a safe place for his employé 
to work in ; and the theory is that, by instituting the appliances and grant- 
ing the privilège to the deck hands to wash their clothes with the facilities 
there furnished, the respondent was not able to turnish, and did not furnish, 
the reasonably safe place for this plaintiffi, as an employé of the boat, to dis- 
charge his functions and to obey the orders of the offlcers of the boat. You 
hâve seen this boat, and therefore no description of mine could make it any 
more plain or vivid than your own recoUéction of what you saw. 

"Now, gentlemen, when you are called upon to pronounce upon a question, 
of négligence, as you are hère, it being conteiided that the act of the respond- 
ent in furnishing thèse appliances was négligent, the court Instructs you that 

*For otber cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the test and standard of what In lavv amounts to négligence is the conduct 
of a man of ordinary eare and prudence. You are asked to flnd that the 
respondent conipany was gullty of négligence. You square tlie conduct of 
tliis Company with the conduct of a man of ordinary care and prudence, and 
you inquire whether under the identical circumstances a man of ordinary 
care and prudence would hâve done as the respondent corporation did in re- 
gard to thls matter of appliances for washing clothes on the main ûeck. 
You hâve been instructed by the évidence that there is nothing in the in- 
spection lavvs of the government that requlres the respondent to furnish this 
place to the deck hands to wash their clothes. That is outside of the govern- 
mental inspection. But the court charges you that that circumstance did not 
prevent the respondent, if it chose to do so, from furnishing thèse appliances 
for the deck hands. The inspector says the steamboat 'is not a laundry.' 
That is true. But if the defending company in Its owu wisdom saw fit to 
furnish facilities to the deck hands to wash their clothes on the main deck, 
that is a right they hâve, and the law is that, if they undertake to furnish 
such appliances, they must do so in such a manner as a man of ordinary care 
aud prudence would do under the same circumstances. 

'■The contention of the libelaut hère is that the appliances which were fur- 
nished by the défendant company for the deck hands for the purpose of 
washing were erude and imperfect and inadéquate. They conslsted, as you 
know, of a barrel into which water ran through a hose, and another 
pipe conducting steam for the purpose of warming the water, and then 
the deck hands would take buckets or tubs, or whatever they could get, 
butter tubs or auythlng else, aud dip into tliis Jiarrel and get the water 
out. throw their clothes in, and washthem right there. Now you saw that 
boat. You noticed that there was an incline from the bow golug aft, quite 
a Sharp incline. You noticed the two passageways, one on the port and the 
other on the starboard side. The évidence is — but it would require lîttle 
évidence where you hâve seen the situation — that this water that was spilled 
l)y the deck hands in the process of washing, and the water that leaked from 
the varions pipes, the puuip aud the cold water pipe and the steam pipe, that 
whatever water was thrown upon the floor of the main deck in front of the 
cook's galley, would necessarily run down one or the other of thèse passage- 
ways ; and It is contended that there was a crown in those passageways 
which was sufïiclent, if the boat was on an even keel, to iieep the water on 
one side of the passageway untll it could escape through the scupper hole. 
The contention of the libelant Is that this was a clumsy and inadéquate ap- 
pliauce to allow that water to escape and run down that distance along the 
boat, almost to the main gangway where the scupper hole was ; that there 
ought to hâve lieen some nearer escai)e for this water. tiearer to the tubs, 
so that it would not run down there and keep the deck wet and slippery. 
That will be for you to décide." 

Libelant demanded a jury trial, alleging that through Inadvertence at the 
time of pleading he neglected to demand a jury trial, that the claimant has 
eontroverted several issues of fact alleged in the libel, properly friable by 
jury. Claimant objected to a jury trial, save as advisory to the court, for the 
reasou that the jurisdietion of the court, as a court of admiralty, was ex- 
clusive. 

M. C. Krause, of Milwaukee, Wis., for appellant. 
W. B. Rubin and A. W. Foster, both of Milwaukee, Wis., for ap- 
pellee. 

Before KOHLSAAT and MACK, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). [1] 1. 

It is urged by counsel for libelant that this court is bound by the act 

of 1875, quoted below, and cannot examine the évidence for itself; 

at thé very least, that it must appear that the verdict is against the 

199 F.— 25 
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decided prépondérance of the évidence. It is therefore necessary to, 
examine the statute, and décisions thereon, to ascertain the properly 
applicable rule of procédure on this appeal. 

The first provision in respect to trial by jury in admiralty cases is 
found in the act of February 26, 1845, part of which was retained in 
Revised Statutes, § 566. This act originally purported to give the 
district courts jurisdiction — 

"In matters of contract and tort, arising In, upon or concerning steamboats 
and otlier vessels of twenty tons burden and upwards, euroUed and iicensed 
In tbe coastlng trade and employed In the business of commerce and naviga- 
tion between ports and places In divers states and territories, upoa the lakes 
and naviffable waters connectmg the same, as is now possessed by the said 
courts in cases of like steamboats and otber vessels employed in navigation 
and commerce upon the high seas." 

At the time this statute vsras adopted the admiralty jurisdiction was 
held to extend only to tide w^aters, sa that it could not hâve been sus- 
tained if the admiralty jurisdiction had not been enlarged to apply to 
ail waters navigable in fact, since the constitutional grant of admiralty 
jurisdiction could not hâve been extended by Congress. The Genesee 
Chief, 12 How. 443, 13 L. Ed. 1058; The Eagle, 8 Wall. 15, 19 L. 
Ed. 365. By the latter case the portion of the act of 1845 above quoted 
was held to hâve become inoperative as a grant of jurisdiction, because 
that jurisdiction was granted by the Constitution, and because the con- 
stitutional grant would otherwise be narrowed by that statute; but 
that the portion of the statute providing for a jury trial on request 
of either party was still in force. This part of the statute was pre- 
served in section 566 of the Revised Statutes, and reads as follows, 
in its original form as adopted in 1845 : 

"Savlng, however, to the parties the right of trial by jury of ail facts put 
In issue In such suits, where either party shall reqnlre it." 

The only other provision for jury trial in admiralty ever adopted 
by Congress is Act Feb. 16, 1875, 18 Stat. 315, 4 Fed. Stat. Ann. 
557, which reads: 

"That the Circuit Courts of the United States, In declding causes of ad- 
miralty and maritime jurisdiction on the Instance side of the court, shall 
find the facts and the conclusions of law upon vphich it renders its judgments 
or decrees, and shall state the facts and conclusions of law separately. And 
in flnding the facts, as before provlded, said court may, upon the consent of 
the parties who shall bave appeared and put any matter of fact in issue, and 
subject to such gênerai rules in the premises as sball be made and provided 
from time to time, impanel a jury of not less than flve and not more than 
twelve persons, to whom shall be submitted the issues of fact in such cause, 
under the direction of the court, as in cases at common law. And the flnding 
of such jury, tinless set aside for lawful cause, shall be entered of record, and 
stand as the finding of the court, upon whlcb judgment shall be entered ac- 
cording to law. The review of the judgments and decrees entered upon such 
flndtngs by the Suprême Court, npon appeal, shall be llmlted to a détermina- 
tion of the questions of law arising upon the record, and to such rulings of 
the Circuit Court, excepted to at the time, as may be presented by a bill of 
exceptions, prepared as In actions at law." 

With practically substantial unanimity it has been held by the 
Circuit Courts of Appeals that the last-mentioned statute has no 
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application to those courts. This provision was intended to relieve 
the Suprême Court of the labor of looking into the facts found hy 
the Circuit Court on appeals to that court from the District Court 
in admiralty cases. Ail jurisdiction of the Circuit Court in admiral- 
ty having been taken away by the Evarts Act in 1891 (Act March 
3, 1891, c. 517, 26 Stat. 826 (U. S. Comp. St. 1901, p. 547), creat- 
ing the Circuit Court of Appeals, the act of 1875, relating wholly 
to the Circuit Court, was impliedly repealed. No Circuit Judge 
could thereafter make fmdings or do any other act in an admiraltv 
case. Munson S. S. Line v. Miramar S. S. Co., 167 Fcd. 960, 93 
C. C. A. 360. 

In connection with ruiings of this kind it has also been quite 
generally decided that there is a trial de novo in the Circuit Court 
of Appeals, where there may be new pleadings and new évidence. 
This was provided for by admiralty rule 49 (29 Sup. Ct. xliv), 
adopted pursuant to the act of August 23, 1842, by which it was 
enacted that: 

"The mode of proof in causes of equity and of admiralty juriadiction sball 
be aceording to rules now or hereafter prescribed by tlie yupi'onie Coiui, 
except as herein specially provided." Section 802, It. S. (U. S. Comp. St. 
1901, p. 661). 

A departure from this rule by the Circuit Court of Appeals of 
the Second Circuit led to the protest from many leading admiralty 
lawyers, shown in Re Hawkins, 147 U. S. 486, 13 Sup. Ct. 512, 37 
L. Ed. 251. It is évident that a trial de novo, or a new hearing 
in the appellate court, necessarily excludes any and ail binding ef- 
fect of the verdict of a jury or finding of the District Court. 

In the First circuit the act of 1875 was held inapplicable to the 
Circuit Court of Appeals in The Philadelphian, 60 Fed. 423, 9 C. 
C. A. 54, also deciding that there might be new évidence in the 
appellate court. See, also, The AHjandro, 56 Fed. 621, 6 C. C. A. 
54. Like décisions in the Second circuit are The Havilah, 48 Fed. 
684, 1 C. C. A. 77, and The E. A. Packer, 58 Fed. 251, 7 C. C. A. 
216, both holding the act of 1875 inapplicable to the Circuit Court 
of Appeals. In The Western States, 159 Fed. 354, 86 C. C. A. 354 
(certiorari denied 210 U. S. 433, 52 L. Ed. 1136, 28 Sup. Ct. 762), 
the question is fully examined by Judge Ward, both with référ- 
ence to the act of 1845 and of 1875. The opinion is expressed that 
the Suprême Court, in cases decided shortly after the adoption of 
the act of 1845, substantially held that verdicts under the act of 1845 
are conclusive. However, the action of the District Judge in cut- 
ting down the verdict one-half was afïirmed. And in Munson 
Steamship Line Case, cited above, the Circuit Court of Appeals of 
the Second Circuit held that the latter act of 1875 was repealed by 
the Evarts Act. 

In the Third circuit the question has not been decided. In the 
Fourth the rule above expressed is adopted by the District Court 
in The City of Toledo, 73 Fed. 220, and by the Circuit Court of 
Appeals in the The Brandywine, 87 Fed. 6.52, 31 C. C. A. 187, The 
Anaces, 106 Fed. 742, 45 C. C. A. 596, and Baker- Whiteley Coal Co. 
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V. Neptune Nav.Co., 120 Fed. 2A1 . Sô C. C. A. 83. In The Glide, 
72 Fed. 200, 18 C. C. A. 504, leave to take évidence pending appeal 
had been previously granted by the Court of Appeals. 68 Fed. 
719, 15 C. C. A. 627. The District Judge declined to certify the 
new évidence to the Court of Appeals. The latter court refused 
to hear the case de novo, but remanded with instructions to grant 
a new trial. The rule in the Fifth circuit is not so clearly estab- 
lished, although the cases of The Edward H. Blake, 92 Fed. 202, 
34 C. C. A. 397, and The Trefusis, 98 Fed. 314, 39 C. C. A. 96, seem 
to apply substantially the same theory. The latter case adopts a 
stricter rule than that of other circuits, with a narrower review. 

An exceedingly clear statement of the rule is found in the opin- 
ion of Judge Lurton, then of the Sixth circuit, in a case before 
Judges Taft, Lurton, and Clark. City of Cleveland v. Chisholm, 
90 Fed. 431, 33 C. C. A. 157, sustaining the right of retrial in the 
Court of Appeals, and holding that the act of 1875 has no applica- 
tion to that court. Judge Lurton says: 

"Notwlthstanding thls right of retrial hère, the rule prevails that the judg- 
ment of the District Court wlU not be reversed when the resuit dépends alone 
upon questions of fact depending upon confiicting évidence, unless there is a 
decided prépondérance against the Judgment, where the trial judge saw and 
heard the witnesses, and had an opportunity of weighlng tl^elr iutelligence 
and candor. This was the rule applled In the Circuit Courts when the appeal 
was from the District to the Circuit Courts." 

A similar rule was applied in The Edward Smith, 135 Fed. 32, 
67 C. C. A. 506. 

Our own circuit, the Seventh, has adopted the principle in ques- 
tion, in several well-considered cases. In the first of thèse, decided 
in 1894, Judge Seaman says: 

"In an appeal in admiralty from a District Court, this conrt is not review- 
Ing 'a question of discrétion, but is hearing an appeal whieh is a new trial,' 
and must deal with the questions Involved 'as thougb they were original 
questions' " — eiting several of the above décisions. Clark v. Flve Hundred 
and Five Thonsand Feet of Lumber, 65 Fed. 236, 242, 12 C. C. A. 628. 

The same question arose in Gilchrist v. Chicago Ins. Co., 104 
Fed. 566, 44 C. C. A. 43, before Justice Harlan and Judge Woods. 
In delivering the décision of the court Justice Harlan said: 

"An admiralty appeal by the libelant in the Circuit Court of Appeals, under 
the act of 1891, is to be heard and deterniined under substantially the same 
rules and limitations that regulated the détermination of admiralty appeals 
In tie circuit courts prior to the passage of that act. It results that this 
court may properly consider and détermine every issue raised by the plead- 
ings, and, without regard to the decree below, direct such a decree to be en- 
tered hère as is consistent with law. If, in our Judgment, the libelants are 
not entitled to a decree In any amount — and such Is the contention of the 
uuderwriters — we may'dismiss the libel, notwithstanding the underwriters 
did not themselves dlrectly appeal from the decree." 

The case was followed in Chicago Ins. Co. v. Graham & Morton 
Trans. Co., 108 Fed. 271, 47 C. C. A. 320, opinion by Judge Jen- 
kins. 

One case only has arisen in the Circuit Court of Appeals of the 
Eighth Circuit, that of Pioneer Fuel Co. v. McBrier, 84 Fed. 495, 
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28 C. C. A. 466, opinion by thc late Justice Brewer. Whetlier the 
act of 1875 applies to the Court of Appeals is doubted, but it is 
held that the case goes to that court for review, rather than for 
trial. In the Ninth circuit many cases hâve corne up, ail of them 
squarely supporting the principle generally ado])ted in the most 
of the other circuits. The State of 'Califoniia, 49 h^td. 172, 1 C. C. 
A. 224; The Coquitlam, 77 Fed. 744, 2S C. C. A. 438; Nelson v. 
White, 83 Fed. 215, 32 C. C. A. 166; Jacobsen v. Lewis Klondike 
Expédition Co., 112 Fed. 73. 50 C. C. A. 121 ; Paauhau Sugar Plan- 
tation Co. V. Palapahi. 127 Fed. 920, 62 C. C. A. 552; Stimson Miîl 
Co. V. Moran Co., 175 Fed. 38, 99 C. C. A. 54; Reed v. Weule, 
170 Fed. 660, 100 C. C. A. 212. 

Following the settled rule of this circuit, therefore, the questions 
of fact and law involved in an admiralty a])peal conie to us sub- 
stantially as they do to the District Judge. Me may order a jury 
trial in cases on thc Great I^akes and Connecting waters, under 
the act of 1845, when either party so requests, providcd the vessel 
be engaged in interstate commerce. Whether the verdict shall be 
treated by the District Court as advisory only, or as binding, may 
be doubtful; but, however this may be, it is entirely settled that 
the Circuit Court of Appeals may review the ^vhole case as if it 
were originally brought there, except that it will not reverse where 
the évidence is conflicting, as a gênerai rule. From the décisions 
of the Suprême Court in The Genesee Chief, 12 Hovv. 443, 13 L- 
Ed. 1058, and The Eagle, 8 Wall. 15, 19 L. Ed. 365, it would ap- 
pear that the verdict of a jury is binding on the trial court, unless 
set aside under some rule applying generally to jur_y trials. This 
view is taken by the Circuit Court of Appeals of the Second Cir- 
cuit in The Western States, supra. At ail events the district court 
had power to adopt the verdict, as it did by its decree, although 
it is not binding on appeal, except in the limited sensé referred to. 

[2] 2. We are thus brought to consider the case on its merits. 
The responsibility of a ship, or its owner in a suit in rem like this, 
for injuries to a seaman, or other person employed on the boat, 
is quite différent from the common-law liability of the master for 
the act of a servant. The following rules are in force governing 
the liability in rem: (1) The ship is liable, as well as its owner, 
for the maintenance and cure of a seaman wounded, or taken sick ; 
also for his wages as long as the voyage, if any, continues. (2) 
Both ship and owner are hable for indemnity for injuries received 
b}^ a seaman in conséquence of the unseaworthiness of the ship, or 
a failure to supply and keep in order thc proper appliances ap- 
purtenant to the ship. (3) Ail the members of the crew are, as 
between themselves, fellow servants; and hence seamen cannot 
recover for injuries sustained through the négligence of another 
member of the crew beyond the expense of maintenance and cure. 
(4) Seamen cannot recover for the négligence of the master, or of 
any member of the crew, but are entitled to maintenance and cure, 
whether the injury was received by négligence or accident. Thèse 
rules are laid down in The Osceola, 189 U. S. 158, 175, 23 Sup. Ct. 
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483, 47 L,. Ed. 760, and hâve ever since been foUowed and applied 
by the fédéral courts. It has further been held that the libelant 
must establish his case with reasonable certainty. Tohnson v. 
Frederick Leyland & Co., 153 Fed. 572, 82 C. C. A. 526. If the 
évidence leaves the case in uncertainty a decree for libelant is net 
justified. Id. If an appurtenance is not properly used the ship is 
not liable. The Drumelton (D. C.) 158 Ked. 454. The master is 
not a fellow servant of the crew. Fallon v. Cornell Steamboat Co. 
(C. C.) 162 Fed. 329, a case of collision, where the vessel was held 
liable. Nor is the master a fellow servant with the cook, the stew- 
ardess, or other inferior members of the crew. The Hamilton, 146 
- Fed. 724, 77 C. C. A. 150, affirmed 207 U. S. 398, 28 Sup. Ct. 133, 
52 L. Ed. 264; Trauffler v. Détroit & Cleveland Nav. Co. (D. C.) 
181 Fed. 256. The ship is not liable for an injury caused by the 
négligence of the mate, beyond maintenance and cure. The 
Charles H. Klinck (D. C.) 172 Fed. 1019. Ship and owner are 
liable for the négligence of the master in not giving a sick seaman 
proper médical treatment and cure. The M. E. Luckenbach (D. 
C.) 174 Fed. 265, affirmed 178 Fed. 1004, 101 C. C. K. 663; The 
Fullerton, 167 Fed. 1, 11, 92 C. C. A. 463. It follows from the Os- 
ceola Case that a reasonably safe working place is furnished when 
the ship is seaworthy and suitable appliances are furnished and 
kept in order. The P. P. Miller (D. C.) 180 Fed. 288. 

Libelant was hurt on a warm day in June, about 1 o'clock in 
the afternoon, some four hours after the deck had been scrubbed, 
and when it would hâve dried oflE from the scrubbing. Running 
to answer the fire call, he slipped and fell in the passageway near 
the front end of the boat, striking his knee against an ashpan neg- 
ligently left there by some one and breaking his kneecap. The 
cause of his injury was found by the jury to hâve been slipperiness 
of the passageway, partly by reason of soapy, dirty water from cer- 
tain tubs used by the seamen in washing clothing, and partly from 
leaky water pipes, and a sink under thèse pipes being allowed to 
run over when used by the deck hands. They also found there was 
no négligence on the part of libelant, and that the vessel was not 
provided with proper or sufficient appliances for the use of the 
hands for washing. In other words, the jury decided that the ship- 
owner put in or allowed the use of a barrel to hold water for wash- 
ing purposes, and granted the privilège to the deck hands to wash 
their clothing in tubs, from which they allowed soapy and dirty 
water to escape, thus making the working place unsafe and dan- 
gerous. 

One of the éléments of liability found by the jury was that part 
of the water making the slippery deck came from leaky pipes. 
However, the évidence is not only unsatisfactory on this point, but 
also fails to disclose that the water came from defects in the pipes. 
The testimony is entirely consistent with the inference that the 
faucets might hâve been left open by the deck hands. No defect 
in any pipe was described. One witness only testified that water 
was running or leaking from the pipes, though his statement is 
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not entirely satisfactory; but he seemed to regard the main cause 
of the injury the slopping over of soapy water from the tubs used 
by the seamen. Libelant says he did not particularly examine the 
pipes before his accident. Other witnesses testify that the water 
pipe was disconnected long before the injury, and that the steam 
pipe was in good condition. Moreover, as already stated, the évi- 
dence does not disclose why the water ran from the water pipe 
or the steam pipe. If this is the fact, it might as well hâve been 
from the careless leaving open of the faucets, as from any other 
cause. ■ 

The steamer was inspected April 22, 1909, and found to be in 
seaworthy condition, except a section of hose replaced and a sec- 
tion of pipe tightened. It was equipped according to the fédéral 
inspection laws. Mr. Van Patton, United States steamboat in- 
spector, testified he never heard of a vessel being required to hâve 
any equipment for washing clothes. There is no such requirement, 
nothing in the law on the subject. It would, however, be a sim- 
ple matter to hâve a stationary appliance for washing clothes, with 
a drain pipe, much superior to the use of tubs, and safer. 

What is there, then, in the foregoing summary of the testimony, 
to show that the water pipe, or the steam pipe, were not in per- 
fect condition, and that the constantly running water was not 
caused by their being left open by those using them? There was 
no apparent efïort made by counsel for libelant on the trial to dis- 
tinguish between the négligent use of appliances and defects in 
such appliances. It seems clear, also, that it was the négligent use 
of the washing tubs by the deck hands which caused the injury. 
The theory that washing tubs or other appliances for washing 
clothing are a necessary part of the equipment of a lake steamer 
seems a novelty. Mr. Van Patton, steamboat inspector of the Mil- 
waukee district for 6 years, master for 22 years, testified that he 
never found any appliances other than those on the Nyack for 
washing purposes, never noticed any on the Goodrich or other 
boats. Certainly the seamen could hâve made a proper use of thèse 
tubs, instead of letting them boil over and slop over as they did. 

An injured seaman is entitled to his wages and maintenance, and 
to a cure, if reasonably possible. The ship is liable for the master's 
neglect to give him proper care or médical treatment; but further 
than this the liability in rem does not go. From the whole évi- 
dence it is reasonably clear that the libelant was injured through 
the négligence of the crew, and that he should recover only for 
wages, maintenance, and proper care. He has had ail thèse, ex- 
cept wages, which respondent allèges in its answer were ofïered 
him for a month, or $70. 

The dècree appealed from is reversed, with costs, with direction 
to enter a decree for libelant for $70, with costs against libelant. 

Reversed. 
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VALBNTINE v. HYNES, Publie Adm'r, et al. 

(Circuit Court of Appeals, Xinth Circuit. October 7, 1912.) 

No. 2,016. 

Adjoining Landowneks (§9*) — Enckoachments— Rigiit of Recoveet— Dé- 
fenses. 

A défendant in an action of ejectnient, who bas eueroached upon tbe 
land of another with a building, under circuuistances wbich create no 
estoppel against tlie owner, cannot compel such owner to convey tbe 
title to tbe ground so appropriated to bim on payaient of its value. 

[Ed. Note. — For otber cases, see Adjoining Landovvners, Cent. Dig. §§ 
67-73; Dec. Dig. § 9.*] 

In Error to the District Court of tlie United States for Division 
No. 1 of the District of Alaska. 

Action at law by Emery Valentine against M. J. Hynes, Public Ad- 
ministrator of the City and County of San Francisco, as adminis- 
trator of the estate of J. J. McGrath, deceased, and S. Hirsch. Judg- 
ment for défendants, and plaintiff brings error. Modified. 

See, also, 167 Fed. 473, 93 C. C. A. 109. 

J. H. Cobb, of Juneau, Alaska, for plaintiff in error. 

R. F. Lewis, of San Francisco, Cal., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. The plaintiff in error brought this action 
in the court below against one J. J. McGrath and his tenant, Hirsch, 
to recover the possession of certain lots of land, and damages for 
their détention, stating in his complaint three causes of action — the 
first relating to lot 1 of block 3 in the town of Juneau, Alaska; the 
second relating to lots 2 and 3 of the same block; and the third to 
a specifically described portion of lot 1 of block G in the same town. 
McGrath answered the complaint, putting in issue its allégations, 
and also setting up an affirmative défense, in which, among other 
things, he alleged the patenting by the government of the town site 
of Juneau on September 4, 1897, and that, long before the entry of 
the town site under the act of Congress providing therefor, his gran- 
tor took possession of certain lands, including the lots sued for by 
the plaintiff, and was in the actual and exclusive possession thereof 
at the time the town site was entered; that the trustée of the town 
site gave notice, pursuant to the régulations of the Secretary of the 
Interior, that he would, on November 15, 1897, set apart lots and 
parcels of land in the town site to the occupants thereof, and that 
thereafter, and on the 20th of July, 1898, the plaintifif falsely and 
fraudulently represented to the trustée that he and his grantors were 
the owners and entitled to the possession of the land described in his 
complaint, and that the trustée on that date did "actually hear and 
détermine, on said false and fraudulent statements, the said questions 
of said occupancy and ownership of said lots, and, acting under the 

*For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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belief that said statements were true, executed to the plaintiff a trus- 
tee's deed" conveying to him lots 1 and 3 in block 3, and that por- 
tion of lot 1 in block G described in the complaint ; that upon a con- 
test between the plaintiff and McGrath before the trustée concerning 
lot 2 in block 3, the trustée made a décision on the 28th of March, 
1899, awarding McGrath a portion of that lot, and that upon the 
plaintiff's appeal therefrom the trustee's opinion was affirmed by the 
Commissioner of the General Land Office, and also by the Secretary 
of the Interior, and that the trustée accordingly deeded the same to 
the défendant McGrath. 

The plaintiff moved the court to dismiss the action as respects that 
portion of lot 1 of block G claimed by him, which was donc, and 
moved for judgment on the pleadings in respect to the other lots 
sued for, which motion was also granted, and judgment given accord- 
ingly, which judgment was reversed by this court for the reasons 
stated in its opinion reported in 167 Fed. 473, 93 C. C. A. 109. The 
retrial was to the court, which made findings of fact and entered judg- 
ment thereon, from which the présent appeal was taken. 

As respects the portion of lot 1 of block G constituting the third 
cause of action contained in the original complaint, it is sufficient to 
say that the action of the plaintiff and of the trial court referred to 
eliminated that particular pièce of property from the suit, and there- 
fore there is nothing in the first assignment of the plaintiff in error, 
which is as follows: 

"The court erred in not awarding to the pliùiitiff. Emery Valentine, that 
portion of lot No. 1 In bloclî G of the town of Juneau, described in the third 
cause of action in the complaint, and in the second aniended ansvver of the 
défendant McGrath." 

The second assignment of error is this : 

"The court erred in not awarding to the plaintiff, Emery Valentine, that 
portion of lot No. 1 in block No. 3 of the town of Junean, described in the 
first cause of action in the complaint, and further erred in awarding? the 
same to the défendant McGrath, conditioncd upon his paying any judginent 
that might be recovered against him for the value of said preralses, together 
with damages for wlthholding the same, in any suit that said Emery Val- 
entine might bring withln 60 days against the said McGrath." 

The portion of lot 1 of block 3 referred to in this assignment is 
a small wedge-shaped pièce of ground 3 feet 6 inches by 3 feet 6 
inches by l^A feet in dimension, concerning which McGrath alleged in 
his cross-complaint that he purchased it in December, 1889, and was 
in the actual possession thereof at the time of the entry of the town 
site by the trustée, and was then its sole owner and occupant ; that, 
nevertheless, on the 3d of December, 1897, while he was in such pos- 
session, and after he had made valuable and permanent improvements 
thereon, the plaintiff falsely and fraudulently, with intent to deceive 
and mislead the trustée into believing that the plaintiff was and had 
been, prior to and at the time of the entry of said town site, the actual 
occupant of that pièce of ground and was entitled to a deed therefor, 
and with the intent of defrauding McGrath, and depriving him of his 
property, represented that he, the plaintiff, was at the time of such 
entry the actual occupant and owner of the premises, and by reason 
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of such représentation the trustée did, on July 13, 1898, deed ail of 
lot 1, block 3, to the plaintiflf; that he, McGrath, had no notice or 
knowledge of the plaintiff's application, or of the fact that a deed 
had been issued to him, for a long time thereafter; that no time was 
ever fixed by the Secretary of the Interior, or any other officer, within 
which parties were required to file their applications for deeds with 
the trustée, and that no such notice had been given by the latter, and 
that the deed referred to is void and constitutes a cloud upon Mc- 
Grath's afleged title. 
The trial court found, among other things, as follows: 

"(8) The fallure of the défendant McGrath to file a contest over the ap- 
plication of the plaintlfE for deeds to lots 1 and 3 in block 3 was due to 
no act or omission on part of the plaintlfC, but appears to hâve been due 
solely to the négligence of the défendant McGrath. 

"(9) The contest between McGrath and the plalntlff Valentine, over lot 
2 in block 3 was fairly and fully heard, and there Is no évidence of a mis- 
take on part of the trustée In the conclusions arrived at. 

"(10) The court further finds that there Is a two-story building, costing 
about four thousand dollars (|4,000.00), standing upon the défendants 
ground, and which eucroaches upon and covers that portion of lot 1 in block 
1 in eontroversy herein ; that at the time of the érection of the building 
no notice was given by the owner of this small encroachment, but the build- 
ing was permltted to be completed wlthout objection. Under thèse circum- 
stances the court flnds it Inéquitable to award this ground to the plaintiff, 
and allow Mm to chop a hole In the slde of a valuable building, and ma- 
terlally damage and disflgure it ; but plaintiff Is entltled to recover the val- 
ue of this pièce of ground, and upon the payment of such value by the 
défendant he is entltled to an injunctlon against plaintiff, or a convey- 
ance." 

In respect to the small wedge-shaped pièce of ground referred to 
in the finding last quoted, the court, in its opinion, said : 

"It appears by the évidence that at the time the défendant erected tlie 
two-story frame building upon bis land, which is proven to hâve cost 
upwards of $4,000, the foundation was laid to include this corner of land, 
and the matter was called to the attention of the agents of the owner, and 
the question then considered of notifylug the défendant and preventing his 
building the same so far to the westward as to include this ground , but 
no such steps were taken, and plaintiff's predecessor in Interest permltted 
the building to be completed without so doing. Under thèse circumstances. 
it appears inéquitable to award this ground to the plaintlfC, and allow him 
to chop a hole in the slde of a valuable building, and very materlally dam- 
age and disfigure it. In fact, it would not appear to be any abuse of dis- 
crétion to ignore the encroachment upon this small fraction of ground un- 
der the maxim 'de mlnlmls non curât lex.' 

"The order of the court will i/s that the plaintiff wlU be enjoined from 
enterlng into the possession of this ground or recovering the same from the 
défendant, but wlll be allowed 60 days within which to institute a suit for 
the recovery of Its value and damages, if any, to the remainder of the tract, 
which issue may be framed in this suit, and jurisdiction retalned for that 
purpose, or an Independent suit, as plaintlfC shall upon considération deem 
advlsable, such injunctlon to remain in effect until 60 days after exécution 
upon any money judgment obtained in such suit shall be returned unsat- 
isfied, and until the further order of this court." 

We are unable to see any ground upon which the décision of the 
court in respect to this pièce of land can be sustained. There was 
no plea of estoppel of any character interposed in the case, nor does 
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ît appéar that eithcr thc plaintiff or his predecessors in interest in 
any way mi sied the défendant McGrath in regard to the extent of 
their claim, or that he was in fact misled in any respect. On the con- 
trary, his own pleadings show that he contested with the plaintiff his 
alleged right to it, before the town trustée and before the Land De- 
partment of the government, and that the plaintiff was there success- 
ful. Becoming the owner under the conveyance from the govern- 
ment, the plaintiff was entitled to recover the possession of the prop- 
erty from McGrath. We know of no principle upon which the lat- 
ter can compel the owner to convey the title to him upon paying the 
former the value of the property. We therefore hold that the judg- 
ment of the court below in respect to the wedge-shaped pièce of 
ground referred to is erroneous. 

The third assignment of error relates to the action of the court in 
allowing the plaintiff nominal damages only, and the fourth to the 
matter of costs. The proof in respect to the value of the land in 
controversy, either for rental or for other purposes, was not such 
as to enable us to say the court erred in its findings in the matter of 
damages; and, as to the question of costs, the fact that the cross- 
complaint of the défendant McGrath, which was answered and con- 
tested by the plaintiff, brought the case within the equity jurisdiction 
of the court, made tlie matter of costs within the sound discrétion 
of the court, no abuse of which appears. 

The cause is remanded to the court below, with directions to modify 
the judgment, so as to award the plaintiff recovery of the wedge- 
shaped, pièce of land referred to, and, as so modified, the judgment 
will stand af&rmed — ^each party to pay his own costs on this appeal. 



GREAT NORTHERN RT. CO. v. THOMPSON. 

(Orcult Court of Appeals, Nlnth Circuit October 7, 1912.) 

No. 2,120. 

1. RAII.B0AD8 (5 356*) — Pebsons on TBACK—IiiCBNSE— Révocation— SuFin- 

CIEN:CT. 

That a railway company posted "No Trespass" gigns along a section 
of Its track used by Inhabltants In passlng from the business iwrtion 
to the résidence district of a town did not absolve the company from 
Its duty to use reasonable care In baudling Its trains, if it knew that 
persons still wallied along the tracks, as had been their custom before 
the notices were posted. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. |î 1228-1234; 
Diec. Dlg. S 356.*] 

8. Ralleoads (I 356*) — Use of Track bt Pedesteians— License. 

LIcense from a railway company to pedestrians to use the comjmny's 
tracks cannot be ImpUed, unless the use by the publie bas been deflnlte, 
open, and continu'ed for a considérable period of tùne. 

[Ed. Note. — For other cases, see RaUroads, Cent Dlg. §§ 1228-1234; 
Dec. rrtg. S 356.*] 

*For ptbBT ca^ea «ee same topic & ! numbbb lu Dec. & Âm. Dlgi. 1907 to date, & Rep'r Indezei 
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3. Negugence (§ 136*) — Contributoby Négligence— Natuke of. Question. 

Contributory négligence is a question of fact, to be passed upon by 
the jury, whenever the undisputed facts are siieli tbat différent minds 
might reasonably corne to différent conclusions as to the reasonableness 
of the injured party's couduct. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353; 
Dec. Dlg. § 136.*] 

4. Négligence (§ 71*) — Contributory Négligence— Acts Constituting. 

("ontributory négligence is not always established by showing that the 
plaintifï luight liave used a safe way, since whether a reasonably pru- 
dent person would hâve taken the safe way luay dépend upon the 
particular situation and the surrounding circumstances, etc. 

lEd. Note. — For other cases, see Négligence, Cent. Dig. § 08; Dec. Dig. 
§ 71.*] 

5. Railboads (g 400*) — Injuby to Pedesteian — Contributoby Négligence 

—Jury Question. 

In an action against a railroad Company for injury to a pedestrian, 
who was struck by a car wliile walklng along a track, whether he was 
guilty of contributory négligence lield, under the évidence, a jury ques- 
tion. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dlg. §§ 1365-1381; 
Dec. Dig. § 400.*] 

In Error to the Circuit Court of the United States for the Western 
Divison of the Western District of Washington. 

Action by T. C. Thompson against the Great Northern Railvvay 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

The défendant in error reeovered a judgment against the plaintiff in error 
for damages for Personal injuries received on October 16th In the town of 
Leavenworth, Wash. At the time of the accident Leavenworth had a popu- 
lation of 1,200 or 1,300. The town was divlded Into two sections; the busi- 
ness portion of the town being on the east side, and the résidence portion be- 
ing on the west side, the distance betweeu being about a quarter of a mile. 
Eetween the two divisions of the town run the tracks of the terminal yard 
of the plaintiff In error. For a nuniher of years it had been the notorlous 
and constant custom of the résidents of the town to pass between the east 
and the west sldes by walking, both in the daytime and at night, along the 
main rallway track, froni 200 to 300 persons passing each day, to the Imowl- 
edge of the railroad conipany, and without its objection. Some three or four 
months before the accident, a "No Trespass" slgn was posted somewhere on 
the right of way, and thereafter, a month or six weeks before the accident, 
two or three other such notices were posted. Aside froni posting the notices, 
the plaintiff in error took no steps to prevent the use of its track as it had 
been used before, and the use contlnued as before, notwlthstanding the no- 
tices. The défendant in error, whlle walking between the rails of the uiala 
Une track at about 10:45 o'clock at night, was struck down and injured by a 
caboose, which was comlng from the direction towards whlch he was walk- 
ing. He testified that the night was dark; that he took the usual course, 
walking on the beaten path between the rails of the main track ; that, af ter 
proceeding a short distance, he was met by an eugine drawlng several cars; 
that he stepped off from the track to allow the engine and cars to pass ; that 
atter they passed he stepped back on the track, and was proceeding on hls 
way, when he dlscovered close upon hlm the car which struck him, approach- 
ing at a speed of elght or nine miles an hour and carrying no Ughts; that 
said car, a single truck caboose, was being swltched by means of a flying 
switch onto a side track near by. 

*For otber cases see same topic & i numbek la Dec. & Âm. Digs. 1907 to date, & Rep'r Indexai 
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F. V. Brown and F. G. Dorety, both of Seattle, Wash., for plaintiff 
in error. 

Bâtes, Peer & Peterson and iSullivan & Christian, ail of Tacoma, 
Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the refusai of the trial court to sustain the ob- 
jection of the plaintiff in error to testimony offered to show the com- 
mun use of the tracks by pedestrians at and before the time of the ac- 
cident. It is contended that, whatever may hâve been the implied 
license to pedestrians to walk on the main track prior thereto, the 
license had been revoked some two or three months before the acci- 
dent by the po?-''ng of "No Trespass" signs. The theory of the plain- 
tiff in error seems to be that by posting such notices the plaintiff in 
error was absolved from ail duty to observe reasonable care in the 
handling of its trains, notvvithstanding that it knew that the inhabi- 
tants of the town still walked along the tracks, as had been their cus- 
tom before the notices were posted. That contention cannot be sus- 
tained. The record does not show us what was the language of the 
notices. We may assume that it was a notice forbidding trespass on 
the right of way. The évidence is that such notices were disregarded 
by the public, and that no effort whatever was made by the plaintiff 
in error to enforce the prohibition against trespass, and that no warn- 
ings of any kind, other than the notices, were ever given. B) simply 
posting such a notice, which it knows is disregarded, a railroad Com- 
pany cannot whoUy shift its responsibility. It is still obliged to move 
its trains with reasonable regard to the personal safety of those whom 
its officers know are likely to be found on its tracks. In Ft. Worth 
& D. C.R. Co. V. Longino, 54 Tex. Civ. App. 87, 118 S. W. 198, the 
court said: 

"We take It to be well settled that railroad companies are charged with 
the duty of exerclsing ordinary care to discover the présence of ])er.sons on 
their traclîs. and to avoid injuring them at those places where, under ail the 
circumstances, they are reasonably chargeable witli knowledge that such 
persons are liable to he ; and in our judgment it can make no différence so 
far as the duty of the railroad is concerned, whether such persons are tech- 
uleally to be classed as trespassers, llcensees, or persons using the conipany'.s 
tracks as of right. In ail such cases the duty is imposed hecause of tlie 
broad rule of liunianity that one engaged in so dnngerous a business is re- 
quired to exercise ordinary care to avoid Injuring anotlier, when the prés- 
ence of and danger to such other persou is reasonably to be anticipated." 

In Conley v. Cincinnati, N. O. & T. P. Co., 89 Ky. 402, 12 S. W. 
764, it was held that the detaching of part of the train and allowing 
it to run into the town unattended on a dark night, with no lights in 
front and no signal, was such a departure from the defendant's duty 
to the public as to entitle the plaintiff tO' recover, though bis in- 
testate was a technical trespasser. Said the court: 

"By being technically a trespasser he does not forfelt ail right to protec- 
tion. * * * why is he not ordinarily required to look out for trespassers 
In runuing hls train? It is not because the trespasser has forfelted his right 
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to protection, but It Is because lie bas the right to présume tbat he will net 
trespass upon the track." 

In Murrell v. Missouri Pac. R. Co., 105 Mo. App. 88, 79 S. _W. 
505, the évidence was that for many years people had used the right 
o£ way and the tracks as, a passway, and that this was with the con- 
sent of the Company; for while a sign was shown tO' hâve been put 
up, warning people away, it was never obeyed, and the défendant 
knew that for many years it had been altogether ignored. The court 
said: 

"It follows that plaintifï was not a trespasser when walklng along the 
track on the rlght of way. Morgan v. Railway Co., 159 Mo. 262, 60 S. W. 
195. It was the duty of defendant's servants In charge of the engines to keep 
a lookout for persons on the track, and this liability is not limited to want 
of care after discovery of the danger." 

In International & G. N. R. Co. v. Brooks (Tex.) 54 S. W. 1056, 
it w^as held that where a street which crossed a railroad track and 
ascended a blufï was used by pedestrians as a highway for many 
years, and the railroad company maintained steps where the street 
ascended the blufï, and the track was used as a thoroughfare at 
ail hours, one who passed along the track to ascend the steps is 
not a trespasser, although the company had put up signs forbid- 
ding ail persons except employés to go upon the tracks. 

[2] The trial court did not err, therefore, in refusing the in- 
struction requested by the plaintifï in error on the subject of the 
notice, the substance of which was that the plaintifï had no right 
to disregard such signs and go upon the right of way in spite of 
them, that if he did so he was a trespasser, and could not recover, 
unless he was wantonly or recklessly injured, and that this would 
be true, even if the public had been accustomed to use the right 
of way as a footpath for several years past, "as the placing of 
signs should be considered to revoke any permission that might 
previously hâve been given." The instructions so requested ig- 
nored the facts in the case, among which was the continued use 
of the property without objection or interférence on the part of 
the plaintifï in error, and that the posted notices were habitually 
disregarded to such an extent as to raise a presumption of ac- 
quiescence. In this connection the court properly charged on the 
subject of license, and said: 

"Such a license cannot be Implied, unless the use by the public bas been 
deflnite, long, open, and bas continued for a considérable period of time. 
• * * In other words, you must flnd that the use bas continued for a 
considérable period of time by a considérable number of persons and bas been 
acquiesced in by the défendant company." 

The case of Anderson v. Northern Pac. Ry. Co., 19 Wash. 340, 
53 Pac. 345, cited by .plaintifï in error, is not in point. In that 
case the railroad company had used a certain tract of land in a 
town as a yard and site for railroad shops. The shops were de- 
stroyed by fire, leaving exposed a pit, into which the plaintifï îell 
on a dark and stormy night. The évidence was that, immediately 
after the fire, the railroad company posted notices warning très- 
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passers oflf the premises, and that it gave personal warning to the 
plaintiff. Under those circumstances the court properly held that 
the notice was effectuai to rebut the presumption oi a license. 

[3-5] The question of contributory negHgence is a question of 
fact, to be passed upon by the jury whenever the undisputed facts 
are such that différent minds might reasonably corne to différent 
conclusions as to the reasonableness and care of the injured party's 
conduct. If the évidence is such as to leave the mind in a state 
of doubt on the subject, the case should not be withdraw^n from the 
jury. Thèse principles are so well established as to require the 
citation of no authority. It may be added that the question wheth- 
er or not the person injured is guilty of contributory négligence 
may often dépend upon a variety of considérations. The question 
is not always answerable by pointing to the fact that the injured 
party might hâve used a safe way. Whether a reasonably pru- 
dent person would hâve taken the safe way may dépend upon 
the situation and the circumstances, the accessibility and the prox- 
imity of the safe way, the difficulties and obstructions to the use 
of the safe way, the extent of the public travel on the chosen way, 
the frequency of the passage of trains over it, and alertness in 
looking out for passing trains. There was évidence tending to 
show that there was not a perfectly safe and equally convenient 
path at the side of the track; that, while there was a pathway be- 
tween the track and the ravine, it was a very rough pathway, 
made of loose cinders, which were being dumped on it at that 
time; and that at places the width of the path between the track 
and the gulch was very narrow, and that at one place it was ob- 
structed by a pile of timbers. There was also at one side a wagon 
road, but it went down into the gulch to a distance of 100 yards 
from the railroad, and then ascended a steep hill to the town, and 
it was not used by foot passengers. 

In Thompson v. Northern Pac. R. Co., 93 Ked. 384, 35 C. C. A. 
357, we said: 

"It was equally the duty of the plaintiff in error to keep his eyes open and 
a careful watch in both directions. Manifestly he could not look in opposite 
directions constantly. Whether or not he exercised the degree of care re- 
quired of him by the law ought, we think, to hâve been left to the jury under 
appropriate instructions in respect to contributory négligence." 

In Northern Pac. R. Co. v. Baxter, 187 Fed. 787, 109 C. C. A. 
635, a case in which a flying switch was made, and a box car was 
allowed to run on the downgrade unattended and without a look- 
out, and without signal or warning, whereby the plaintiff was 
hurt, the latter having testified that he had looked back twice to 
ascertain if the engine was approaching, and that he had seen it 
previously beyond the switch, and supposed there was no danger, 
we held that the évidence required the submission to the jury of 
the question of his contributory négligence. In view of ail the 
évidence in the présent case, we find no error in the refusai of 
the trial court to take the case from the jury on the ground of 
the contributory négligence of the défendant in error. 

The judgment is affirmed. 
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THE FEARLESS. 

(Circuit Court of Appeals, Nlnth Circuit. October 7, 1912.) 
No. 1,985. 

TOWAGE (§ 11*)— SiBANDING OF TOW I/IABILITT OF TUG. 

While a dredge operated by a eontractor was engagée! in goveriiment 
work near tlie west side of the harbor at Uoiiolulu, with a pontoou 
bridge and pipe line extending to the eastern side. tbe tug Fearless, 
witlx the scbooner Foster in tow, left tlie inner liarbor. Slie gave tlie 
uuderstood signai for the dredge to open a passage through the pipe 
line, but, receiving no answer, proceeded without repeating it until 
near the obstruction, and then repeated the signal, which was at once 
answered. Without vvaiting for the pipe line to be opened, however, 
which would hâve been done in 10 or 15 minutes, the tug undertook 
to take her tow between the dredge and the west side of the channel, 
which was unsafe and improper navigation, and resulted in stranding 
the scbooner. After she floated at night, the tug again took her in tow, 
and again negligently stranded her. The tug was engagea in work- 
ing around the harbor, and her master knew ail the conditions and 
channels. HcU, that she was in fault, and liable for the Injury to 
the schooner, without référence to any fault on the part of the dredge. 

[Ed. Note.— For other cases, see ïowage, Cent. Dig. §§ 11-23; Dec. 
Dig. i 11.*] 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. 

Suit in admiralty by Pope & Talbott, a corporation, and others, 
ovvners of the schooner Mary E. Foster, against the tug Fearless; 
J. D. Spreckels & Bros. Company, claimant. Decree for Hbelants, and 
claimant appeals. Afifirmed. 

The appellees were libelants in the court below, bringlng the original libel 
against the tug Fearless and the dredge Pacific to recover damages alleged 
to bave Iteen sustained by the schooner Mary E. Foster while in tow of the 
tug In Honolulu barbor. The dredge was at the time working near what 
is called the Ewa, or western, side of the harbor, with a pontoon bridge and 
pipe line extending from the dredge across to the Waikiki, or eastern, side 
of the harbor, maldng it necessary to open the bridge and pipe line to enable 
vessels to pass over that portion of the channel. When the tug, with the 
schooner in tow, approaehed the place where the dredging opei-ations were 
going on, the tug gave four whlstles, and the dredge answered with a signal 
which the tug understood to indicate that it should pass with its tow to the 
west of the dredge, which it undertook to do, and, in passlng, the schooner 
went upon the reef, where she remained for several hours ; the tug Fearless, 
with the aid of the government tug Manning, being urable to pull her oCE. 
At high water, about 10:45 in the evening, she floated off, when the Manning 
released her hawser, and the tug Fearless, after making a short and sudden 
pull to prevent the schooner from colllding with the dredger, proceeded with 
its towiug, but with the stern of the schooner first, and the latter was soon 
aground on the eastern side of the channel, and in the second groundiug was 
seriously damaged. 

The original llbel alleged that the damage was the resuit of the négligence 
of both the dredger and the Fearless. Both of the respondents filed excep- 
tions, which were sustained, and an amended libel was filed, in which it was, 
among other things, alleged that the act of the dredger in signaling the tug 
to pass upon the Ewa side of the channel was one of the proximate causes 
of the injury, and was an act of négligence, in that the channel on that side 
of the dredge was not wlde enough to permit the passage of the Fearless 

*For other cases see same toplc & % numbeh In Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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and her tow, which fact the dredge should hâve known, and that it was, for 
the same reason, négligence on the part of the Fearless to attempt the pas- 
sage, and that the act ot that tug in so doing was another proximate cause 
of the grounding. It was further alleged that the second gi'oiinding was due 
to the fact that the Fearless was compelled to tow the schooner stern fore- 
most away froni the dredge and towards the eastern side of the chaunel, 
making snch tow a matter of great ditflculty, and makhig the danger ot 
grounding the schooner on the east side of the ehannel great. and that the 
.second grounding was due in part to the négligent towing by the Fearless 
and in part to the négligence of the dredge in indicating that the passage 
should be made on the Bwa side of the chaunel, froni which side it became 
necessary for the Fearless to tow the schooner stern flrst under conditions 
"that inade the opération a dangerous and dlfficult oue, and one which was 
likely to resuit in the grounding of the said Mary E. Foster, even though 
proper care and skill were exercised by those in charge of her and of tlie 
said Fearless." 

l'exceptions were filed to this amended libel. and sustained. whereupon the 
libel was again amended, oniitting the alleged cause of action agalnst the 
dredger, and the libel as against the latter was dismissed. The last amended 
libel also omltted the former allégation to the effect that the schooner, when 
slie floated from her flrst grounding, was in a position that "was likely to 
rosult in grounding, even though proper care and skill were exercised by 
iliose in charge of her and of said Fearless," and instead thereof alleged 
that the schooner was then in a dangerous position, wlth her stem towards 
the harbor, "but not in such a position that she might not hâve been towed 
sately away therefrom; that said B'earless, however, instead of keeping said 
;\Iary Vj. Foster in deep water, as she might bave done by the exercise of 
due and proper care, despite the difliculties of the situation (which difficul- 
ties had been caused by said Fearless herself), so negligently towed said 
Mary E. Foster by heading her towards said reef and runniug her in dan- 
gerous proxlmity thereto, which she might hâve avoided doing by the exer- 
cise of due and proper care, as to cause said second grounding of said Mary 
E. Foster." 

A decree was rendered in favor of the libelants, from which the claimant 
of the Fearless appealed. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
and R. W. Breckons and Holmes, Stanley & Oison, ail of Honolulu, 
Hawaii, for appellant. 

Kinney, Presser, Anderson & Marx, of Honolulu, Hawaii (S. H. 
Derby, of San Francisco, Cal., of counsel), for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). We quite 
agrée with the proctors for the appellant that "in applying rules of 
law to a given case the controlling facts of that case must not be ig- 
nored," and therefore we cannot agrée in their contention that the 
cases of The Swan (D. C.) 19 Fed. 455, Potter v. Pettis, 2 R. I. 487, 
and McCord v. Tiber, 6 Biss. 410, Fed. Cas. No. 8,715, establish the 
law to be, in such a case as the présent, that an obstruction to naviga- 
tion is necessarily "in itself a plain and undeniable f ault" ; for hère 
the dredge in question was placed in the harbor for the distinct pur- 
pose of improving the navigation thereof, under the supervision and 
direction of a government ofïicer. It was not stationed there for the 
purpose of directing the navigation of outgoing or incoming vessels. 
It is true that while the work was going on navigation was obstructed 
199 F.— 26 
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in that part of the Harbor covered by the dredge and its pontoon bridge 
and pipe line; but among the spécifie instructions given the dredger 
by the government officer, as the record shows, was the instruction 
that no ship should be compelled to go within 50 f eet of the edge of 
the channel, and that every ship should be allowed 200 feet of chan- 
nel for passing, and that the pipe Hnè should be broken for ail passing 
ships. 

That officer, Capt. Slattery, testified, among other things, that as 
considérable friction had been taking place between pilots and mas- 
ters, and the captain of the dredger and the contracter, he issued thèse 
and other instructions to facilitate proper navigation of the channel 
on the one hand, and to prevent undue interférence with the dredging 
opérations on the other ; that he was waited on by a committee of 
the Pilots' Association, and also by three inter-island captains, and in 
respect to the opening of the pontoon line he gave thèse further in- 
structions : 

"I instructed ail captains, I instructed thia committee, tbese two commit- 
tees, that when leaving thelr wbarves tliey vvere to blow four wliistles, so 
that the contracter woulcl hâve at least 15 minutes bef ore they reached them, 
before the ship reached the dredge, during which tlme to break their pipe 
line. I Instructed them that I would ùistruct the contractor to ansvver their 
whistle by four whistles, which would mean that by the time they arrived 
they would havé the channel clear for them. I instructed them that, if in 
any case the contractor falled to allow sufliclent space for them to pass wlth 
safety, they were to break right through the pipe line." 

The record further shows that, about 2:20 p. m. of the day 
of the accident in question, the pipe line extending from the 
dredger was opened for the passage of three ships. About two hours 
later the tug Fearless, with the schooner Foster in tow, approached. 
According to the testimony, when first starting with the tow from the 
wharf in the inner harbor for the open sea, the tug blew four whistles, 
which were not answered by the dredger. Without repeating her 
whistles, the tug proceeded with her tow, and when near the light- 
house blew four more whistles, which were immediately answered 
by the dredger with four' whistles, when the Fearless, at a speed of 
from 6 to 7 knots an hour, and with a towline from 40 tO 50 f athoms 
in length, proceeded to tow the schooner through that portion of the 
channel left between the dredger and the westerly edge of the chan- 
nel — a space, according to the évidence, not exceeding 100 feet in 
width ; one or more of the witnesses stating it to hâve been not more 
than from 70 to 100. The narrowness of the channel on the westerly 
side of the dredge is conclusively shown by the fact that in passing 
it the schooner struck the dredge on one side, and almost immediately 
grounded on the other, being at the time almost parallel with the chan- 
nel. Besides, the channel was not straight at the point in question. 

The captain of the tug testified that the four whistles of the dredger 
meant "everything ail clear," and that accordingly he undertook to 
pass with his tow west of the dredge. The testimony of Capt. Slat- 
te,ry, the government engineer, in respect to that undertaking, is, in 
effect, that it was neither safe nor proper for the tug to take the 
schooner west of the dredger, but, on the contrary, that "it was the 
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height of imprudence for the captain of the tug Fearless to attempt 
to take any tow through such a narrow passage." The tug under- 
took to do that in broad daylight, with nothing to obstruct its 
view. Not only so, but she was in her home port, where she was 
engaged in towing vessels in and out and about the harbor. Under 
such circumstances it is well-settled law that she was bound to know 
the channel, and, conceding that the dredger signaled the tug to pass 
on the westerly side of her, the tug should hâve refused to proceed 
that way under the circumstances disclosed, and with the knowledge 
with which the tug is properly chargeable. The Margaret, 94 U. S. 
494, 497, 24 L. Ed. 146; The Lady Pike, 21 Wall. 1, 22 h. Ed. 499; 
The Inca (D. C.) 130 Fed. 36. 

The tug was also négligent in not repeating its first signal, upon 
finding that it was not answered by the dredger, which would hâve 
afforded the latter ample time within which to open its pipe line, as 
it had donc two hours before for the passage of other ships. More- 
over, the tug was authorized, as bas been seen, to open the pipe line 
itself, and could readily bave done so within a few minutes ; so that, 
even if the last signal of four whistles given by the tug, and which 
was responded to by the dredger, was correctly interpreted by the 
tug to mean that it should pass with its tow westerly of the dredger, 
instead of waiting for the dredger to open the pipe line or to do so 
itself, still the tug was clearly in fault. The testimony is that the 
contractors doing the dredging only required 15 minutes' notice to 
break the line, and that the actual work in breaking and restoring it 
only consumed about 10 minutes. 

As if to add négligence to neghgence, the captain of the tug length- 
ened his hawser, and, according to bis own testimony, steered the tug 
in passing within 1 5 f eet of a barge (7 or 8 f eet wide) which lay along- 
side the dredger, and when the tug was abreast of the latter ordered 
"starboard slowly," the direct efïect of which was to turn his bow 
toward the other side of the channel, and when the tug was abreast 
of the dredger ordered "starboard a little more," which brought the 
tug to puUing at an angle of from about 40 to 50 degrees from the 
schooner's bow, the direct tendency of which was to bring the latter 
against the dredge. In order to avoid such a collision and keep in 
the channel, the master of the schooner put his helm hard-aport and 
then immediately put it to starboard again; but the effort was not 
successful, the schooner struck the dredge, and was then thrown 
against the edge of the channel, where she stuck. When she floated 
at high water, about 10:45 in the evening, the master of the tug had 
become very. much intoxicated, and his handling of his tow from that 
point to the time of her grounding on the opposite side of the chan- 
nel was too clearly négligent to call for a description of it. 

In the circumstances of the case, we think the point made on behalf 
of the appellant that the schooner assumed the risk of the tug master's 
intoxication is without merit. 

Even if the appellant's contention that the dredger was also liable 
in damages to the libelant be correct, the action of the trial court in 
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dismissing the libel as to the dredger was not assigned as error, and 
as, in our opinion, the appellant is clearly liable for the injuries sus- 
tained by the appellee, we affirm the judgment. 
The judgment is aiïirmed. 



THE B'AINBKIDGB. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 7, 1912.) 

No. 2,112. 

1. Seamen (§ 2G*) — Suit for Waoes— EvinENCE. 

lu a suit In rem agaiust a gasoline lauufh to recover wa.ses. brougiit 
a year after the vessel had been sold by the eoriioration wbicli ownecl 
her when the services were reudered, of which libelants were stock- 
holders, where the only évidence offered lu support o( their claims was 
a statemeut puiiiovtiiig to hâve beeu copied from the company's books, 
which were not produced, the court properly excluded such statement, 
and disuiissed the libel for laclc of compétent évidence to support. 

[Ed. jS'ote. — l'or other cases, see Seamen. Cent. Dig. §§ 131-156; Dec. 
Dig. § 26.*] 

2. Admiralty (§ 79*) — Hearing—Reopekino Case for Fubtiier Bvidekce. 

It is not error to deny an application to rropen a case in admiralty 
to admit furtlier évidence, where there was no showing that compétent 
évidence would be produced. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 592-591; 
Dec. Dig. § 79.*] 

3. Admiralty (§ 79*) — Rigiit of Libelant to Dismiss— Discrétion or Court. 

The déniai by a court of admiralty of a motion by libelants to dismiss 
vi'lthout préjudice after a heariug, and the filing of an opinion direet- 
ing a decree for respondent, hcld not an abuse of discrétion. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig.. §S 592-591; 
Dec. Dig. § 79.*] 

Appeal from the District Court of the United States, for the 
Northern Division of the Western District of Washington. 

Suit in admiralty by Alex Zugehoer and K. J. Johannson against 
the gasoline launch Bainbridge ; the Inland Navigation Company, 
claimant. Decree for respondent, and libelants appeal. Affirmed. 

Million & Houser and Geo. Friend, ail of Seattle, Wash., for ap- 
pellants. 

Ira Bronson, of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The launch Bainbridge, owned by 
the Sound Motor Company, a corporation, was operated between 
Seattle and Kingston during a portion of the year 1907, ail of 1908 
and 1909, and in 1910 until about the end of March. In March 
she vi^as traded for the Columbia. Thereafter she was purchased 
by the Inland Navigation Company, the appellee herein. In Febru- 
ary, 1911, the appellants Zugehoer and Johannson, brought a libel 
against the launch, claiming liens thereon for services. Zugehoer 

•For other cases see some topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Uep'r Indexes 
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alleged that from June 9, 1909, to April 10, 1910, he rendered serv- 
ices on board the launch, at the agreed wages of $90 per month, 
and thereby earned the sum of $900, no part of which had been 
paid, except $188. Johannson alleged that from May 10, 1909, to 
April, 1910, he performed services on said boat at the instance of 
the owner, for which he was to receive $110 per month, and that 
he earned $1,100, no part of which had been paid, except $240. 
The Inland Navigation Company, as claimant and owner, answered, 
denying knowledge of the matters alleged in the libel. The ac- 
tion was disniissed by tlie court below for want of compétent évi- 
dence that any amount of money was owing to either of the libel- 
ants. 

[1] The appellants urge that it was error to hold that the évi- 
dence was not sufficient to establish their claims, and that the 
court erred in denying their application to take further testimony 
after the cause was submitted, and they renew that application in 
this court. The évidence given by the appellants varied materially 
from the allégations of the libel. Zugehoer testified that his serv- 
ices were rendered as mate and purser between June, 1908, and 
March, 1910, a period of some 21 months, that he was not paid his 
full wages in any one month, and that there was still due him 
about $765, "something like that." Johannson testified that his 
agreed wages as pilot were $100 a month, instead of $110, as al- 
leged in the libel ; that he began working when the boat was built 
in 1907, and worked on her three months; that in the middle of 
March, 1908, he again went to work on her, and worked continu- 
ously until the last of March, 1910. When asked how much was 
owing him, he said somewhere about $860, "I think it is. I am not 
sure without looking at the books." 

The appellants had the books of the Sound Motor Company in- 
court; but, instead of ofïering them in évidence, their proctor pro- 
duced and olïered a statement purporting to be taken from the 
books. To this the appellee objected, and the court excluded the 
statement, saying: 

"The most that can be claiined is that Exhibit A was nuide up from the 
books, and It is tlierofoi'e but t^econdary évidence of the eonteuts of uuideuti- 
fied boolîs." 

So far it is clear that no error was committed by the court be- 
low. The appellants were stockholders of the Sound Motor Com- 
pany at the time when their services were alleged to hâve been 
rendered ; Zugehoer owning one-eighth of the stock, and Johann- 
son owning a little more than one-fourth thereof, and occupying 
the office of treasurer of the corporation. Instead of bringing 
their libel at the time when the boat was traded for the Columbia, 
the appellants waited nearly a year, and until after the boat had 
been sold to the appellee, a corporation which disclaims ail knowl- 
edge of any lien or claim of lien for wages when it purchased the 
launch. It behooved the libelants to state clearly and correctly 
their claims in their libel and thereafter to présent to the court def- 
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inite and compétent évidence of the amounts due them. This they. 
failed to do. 

[2] But it is urged that the court below erred in denying their 
application to open the case and produce the books after the dé- 
cision had been announced. Ordinarily such an appHcation, upon 
proper showing of inadvertence or mistake, should be allowed ; but 
the affidavits on which the application was based failed to show 
that compétent record évidence could be produced. Zugehoer de- 
posed that the statement which had been submitted to the court, 
showing the amounts due the libelants, was made up, "in so far as 
payments were concerned, from the books of the Sound Motor 
Company, which books were not the books of original record, but 
were the journal entries of the Sound Motor Company" ; that afifi- 
ant had never been able to find the book of original entries ; and 
that the payments so shown were taken from varions and divers 
checks issued by the company to the libelants. Johannson's aiifii- 
davit was similar. He deposed that he had not attempted to keep 
in his head the détails of the payments which had been made to 
him, but that he had always been clear as to the amount owing 
to him. 

It is to be observed that it is not stated in the affidavits that, 
if the case is reopened, any books of original entry will be offered 
to the court, or that any books showing the condition of the ac- 
counts of the appellants with the Sound Motor Company will be 
produced, or that there are any such books. Ail that is to be of- 
fered is a book or books containing, not original entries, but en- 
tries posted therein, of checks made by the company to the order 
of the appellants. It is not claimed that that statement of checks 
so issued and paid covers ail payments made, or that the books 
contain a full statement of the amounts paid. There is no show- 
ing that the évidence so sought to be introduced would hâve been 
of any value as proof of the account between the libelants and the 
company. No proper showing was made, therefore, for reopening 
the case. 

[3] On September 7, 1911, after the cause had been submitted 
on final hearing, the court fîled a "mémorandum décision on the 
merits" with the clerk, stating the grounds of décision against the 
appellants, and closing with the words : 

"Let a decree be entered, dismissiug the suit, with costs." 

On the following day the appellants filed a motion to dismîss 
without, préjudice. The déniai of that motion is assigned as error. 
"Except where the right to a dismissal or nonsuit is absolute, the 
court is vested with a large discrétion, and its action in regard to 
an application for dismissal or nonsuit will not be disturbed, unless 
there has been an abuse of such discrétion." 14 Cyc. 451. The 
complainant in a suit in equity has the right to dismiss the suit 
without préjudice at any time before hearing, on payment of the 
costs, if the dismissal will deprive the défendant of no right ac- 
crued; since the suit was commenced, and there is no cross-bill 
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seeking affirmative relief. Houghton v. Whitin Mach. Wks. (C. 
C.) 160 Fed. 227; Morton Trust Co. v. Keith (C. C.) 150 Fed. 606; 
Pennsylvania Globe Gaslight Co. v. Globe Gaslight Co. (C. C.) 
121 Fed. 1015; C. & A. R. R. Co. v. Union RoUing Mill Co., 109 
U. S. 702, 3 Sup. Ct. 594, 27 L. Ed. 1081. In the case last cited, 
the court said : 

"It may also be coneeded that as a gênerai rule a complalnant in an original 
bill lias the riglit at any time, upon payment of costs, to dismiss his bill. But 
tliis latter rule is sùbject to a distinct and well-settled exception, namely. tbat 
after a decree, whether final or interlocutory, bas been made. by wMch the 
rights of a party défendant hâve been adjudicated. or such proeeedings hâve 
been taken as entitle the défendant to a decree. the complalnant wlll not be 
allowed to dismiss his bill without the consent of the défendant." 

The court quoted the rule .stated in Daniell's Chancery Practice 
(5th Am. Ed.) p. 793, as follows : 

"After a decree or décrétai order, the court wlll not allow a plaintiff to 
dismiss his own bill, unless upon consent ; for ail parties are interested in a 
decree, and any party may take such steps as he may be advised to bave the 
effect of It." 

In Folger v. Robert G. Shaw Co., 2 Woodb. & M. 531, Fed. Cas. 
No. 4,899, a case in admiralty, it was said : 

"The true test seems to be the progress in a case, so that the court hâve 
means to décide on tlie merits. The défendant tlien lias rights, and may 
well insist on a final judgment to avoid further expense and litigation." 

The opinion in that case coneeded that even after a case is read}' 
and open for trial, and some pertinent évidence has been offered, 
so that the merits could be decided, there may be a dismissal with- 
out préjudice for sufficient reason presented to the court, such as 
surprise or unexpected absence either of witnesses or counsel. No 
such reason, however, was presented in this case, and vve fînd no 
abuse of discrétion in the order of the court below denying the 
dismissal. 

The application to take further testimony in this court, being 
based wholly on the record in the court below, is denied, and the 
decree is affirmed. 



CALEDONIAN INS. CO. et al. v. LEVY. 

(Circuit Court of Appeals, Ninth Circuit. Octoher 7, 1912.) 

No. 2,113. 

Master and Servant (§ 73*) — Coxtkact ok Employaient — Enfobcement. 

Plaintitî contracted with certain Insurance companies to turn over ail 
his insurance business, in considération of receiving trom them as fuU 
compensation for his services 1^1,000 for each month, which the contract 
provlded should cover plaintiff's services and also tbe clérical services of 
plaintiff's employés. Soon after the contract was made it was repudiated 
by défendants, owing to the San Francisco earthquake and tire, and at 
the end of the first year plaintiff sued for and recovered a judgment for 
the total amount then due under the contract whleh was paid. During 

•For other cases see same topic & | number in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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the second year, however, he contlnued to deliver business to défendants 
under the eonti'act, but retained 15 per cent, of the premiums for alleged 
"ottîce expenses." Held, that the rétention of such perceutage coustl- 
tuted a breach of the contract by plaintiff, and precluded him from re- 
covering the contract compeJisation for the second year. 

[Ed. Note. — E'or otber cases, see Master and Servant, Cent. Diç. §§ 90- 
102 ; Dec. Dig. § 73.*] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California. 

Action by S. W. Levy against the Caledonian Insurance Company 
and others. Judgment for plaintifîf, and défendants bring error. Re- 
versed and remanded. 

T. C. Van Ness and Otto Irving Wise, both of San Francisco, Cal,, 
for plaintififs in error. 

Goodfellow, Eells & Orrick, of San Francisco, Cal., for défendant 
in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. In the spring of 1906 the plaintiffs in error 
were carrying on the business of iire insurance in the city and county 
of San Francisco, occupying a common office there, and with a com- 
mon manager of such business, duly authorized to make the contract 
upon vvhich the présent action is based. The contract was made on 
the Ist day of April, 1906, and by its terms was to continue for a 
period of two years thereafter. It was made in the form of a letter 
addressed by the manager of the insurance companies to the défend- 
ant in error, S. W. Levy, and by him accepted in writing. The let- 
ter (stating that portion of the contract pertinent to the présent case 
and accepted as the contract by the défendant in error, plaintiff below) 
is as follows : 

"Referring to our verbal understanding of récent date, hâve now to conflrm 
same as follows: For and in considération of the sum of one thousand dol- 
lars (.$1,000) payable to you monthly, you agrée to place In the companies 
represented in this office, or through them, any and ali flre insurance business 
whieh you may be able to secure or coatrol. * * * That the considération 
above expressed shall cover any and ail compensation for services rendered 
by yourself and clérical service of your employas to the companies repre- 
sented in this office and its management." 

Shortly after the making of the contract, and in the same month, 
the earthquake and fire occurred which destroyed the main portion 
of the business district of the city of San Francisco, after which the 
insurance companies notifîed Levy that they elected to rescind the 
contract upon the ground that the destruction of property in San 
Francisco, upon which they claimed the great bulk of his business was 
obtained, resulted in a failure of the considération for the contract 
in material part. In response to that notice Levy, on the 22d of June, 
1906, wrote the companies as follows : 

"(îeutlemen : Referring to your note of June 21, 1906, in which you déclare 
that niy contract with you, dated March 31, 1906, by which you undertook 
to pay me $1,000 monthly for two years from April 1, 190O, is 'resciuded,' 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I beg to reply that I do not recognize your right so to terminate the contract, 
and that I insist on its performance. I hâve in ail respects kept thi.s contract 
on my part, and ani now doing so, and I intend to keep it, fully and fairly, 
during its term ; and I shall expect to be paid by you the stipiilated considéra- 
tion. You are now in arrears for April and May, and unless fuU payaient 
is made to me by July Ist I shall be conipelled to bring suit against you, 
jointly and severally, for the sum then due. 

"Very truly yours, S. W. Levy." 

The évidence shows without conflict that Levy from the time of 
the making of the contract placed ail insurance procured by him or 
through his office with the companies, and that he made a demand 
monthly on them for the payment of $1,000, which demand was re- 
fused. He then commenced an action in one of the superior courts 
of the State to recover the amount alleged to be then due him under 
the contract, which action was tried in the month of April, 1907, and 
resulted in a judgment in his favor for $12,000, being $1,000 a month 
for the first 12 nionths covered by the contract. From that judgment 
the companies appealed to the Suprême Court of the state, which ap- 
peal was not determined until November 23, 1909, when the judgment 
was affirmed (156 Cal. 527, 105 Pac. 598), and the amount of the 
judgment was thereafter duly paid. 

In the meantime, to wit, April 27, 1907, Levy, through his attorneys, 
wrote to the companies the following letter: 

"San Francisco, Apr. 27 — 07. 
"Office of Goodfellow & Eells, San Francisco, Cal. 
"Thomas J. Conroy, Esq., 

"Caledonlan Insurance Company, 

"Rocliester German Insurance Company, 

"Caledonian-6'crwia» Insurance Co., and 

"The Scottish IJnderwrlters. 
"Dear Sir: We are Instructed by Mr. S. W. Levy to inform yon ot his 
intentions respecting the contract which he made with 5'ou dated Mardi 3, 
(cil) 190(5, to wit: Ile will continue to render liis services under the contract 
until the end of the présent month, at which time he wlU make demand upon 
you for his compensation, accordlng to the contract. If you still refuse pay- 
ment, and stlU persist in claiming that the contract bas been rescinded, he 
wlU coiisider that you bave committed a breach of the contract, and will sue 
you once and for ail for damages. Mr. Levy is, and always bas been, ready 
and willing to carry ont the contract on bis jiart, and to continue it to the 
ond of the term of two years. He liopes that you wlU couclnde to abandon 
the position which he conslders and is advised to be utterly unteuable, to 
wit, that the contract bas been tcrininated by the destruction of property in 
tlio bunied district. 

"We are. yours very truly, Goodfellow & Eells. 

"P. S. — We iieg to iiotif.v you a!so tliat we bave advised Mr. Levy, for bis 

protection, to issue a wrlt of attacbment in eaeh of the cases iiending, which 

writ will be issued on Monday next. We give you tliis notice in order that 

you may be prepared to furnish the necessary bond on release of attacbment." 

The évidence shows that the usual brokerage for insurance taken 
to such companies by a broker was 15 per cent, of the premiums col- 
lected, and that to the last letter above quoted the companies in ques- 
tion replied to Levy that, if the courts should finally décide that they 
were not released from their obligation under the contract for the 
reason above indicated, they would pay him $1,000 a month as pro- 
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vided for in the contract; otherwise, they would pay him the usual 
brokerage of 15 per cent, for the premiums collected. The évidence 
further shoWs, without conflict, thàt from the beginning to the end 
of the second year provided for by the contract, to wit, from April 
1, 1907, to April 1, 1908,' Levy continued to take to the companies' 
office ail of the insurance controUed by him, and for stich as they 
accepted he regularly and duly took to them the premiums thereon, 
less 15 per cent, thereof, which he deducted and retained. The tes- 
timony of the witness Wren, who had been in his employ for about 
25 years, is in part as follows: 

"He (Levy) was slck in April, 1907. Dui-ing the month of April, 1907, I 
took complète charge of the bookkeeping of plaintiflf's business, and hâve 
been familiar with Mr. Levy's business from that time until the end of the 
contract with défendants. * * * Q. Will you state whether or not, after 
that time (April 1, 1907), there was any différence in the performance of the 
contract of furnishing business to the insurance companies? A. Except in 
the collection of the commissions, tlie business weut on the same, and he fur- 
nlshed the business to them as before. 3Ir. Levy turned over to thèse insur- 
ance companies, or through them, ail of the insurance business which he 
controlled. After the iiiouth of Jlarch. 1907, Mr. Levy placed ail the insur- 
ance he could in Mr. Couroy's oflice; but, if Mr. Conroy could not take 
any business we offered, we placed it on the outside, but to his crédit as the 
broker. Mr. Levy, after the month of March, 1907, collected 15 per cent, 
commission and retained it for that year, after notifylng Mr. Oonroy's oflice 
that he was going to do that, and held it for office expenses. The first pay- 
ment we made 5Ir. Conroy's office was iu ,îune ou business that was placed 
during the year from April, 1907, to April, 1908. When we made that pay- 
ment. instead of raaking Mr. Conroy a payment of the gross amount of pre- 
mium, we paid him net, and we toUl him the reason we were doing so was 
we withhekl those commissions to pay office expenses. • » * >• 

Pursuant to the letter of April 27, 1907, already set out, and shortly 
thereafter, Levy commenced suit in one of the superior courts of the 
state against the companies to recover the entire compensation, to 
wit, $12,000, which would accrue to him under the terms of the con- 
tract during the second year therein provided for, and, having been 
nonsuited in the state court, commenced the présent action in the court 
below. 

As bas been said, the facts of the case are undisputed. It is so con- 
ceded by counsel, and was so stated by the trial court, which denied 
a request pf the défendants for a directed verdict, and then charged 
the jury as follows : 

"Tbis is an action upon a contract, in which the plaintifC seeks to recover 
from défendants on account of the breach of the contract by défendants. . In 
sueh an action plaintiff must prove either performance on his part of the 
agreemcnt or that he was prevented from performing by the acts of the de- 
fondants. In this action plaintiff bas elected to rely upon his performance. 
Thcrefore, I instruct you that if, from the évidence, you flnd that the plaintiff 
bas falled to pérform any of the conditions contained in the contract dated 
Jlarch 31, 1906, on his part to be performed, your verdict must be for the 
défendants in this action. 

•'I further instruct you that the mère fact that the défendants may hâve 
failed to pay , plaintiff the sum of $1,000 in monthly installments — that Is, 
his salary as stlpulated in the contract — would not of itself constltute such 
a breach of the contract on the part of the défendants as would warrant 
the plaintiff In failing to keep the contract on his part. In other words, he 
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would be called upon to perform his contract and to sue foi' the paymeut of 
the salary whleh should be in default. 

"ïhe évidence in this case leaves the case really to dépend upon whetlier 
tlie plaintife did during this second year, which is the ouly portion of the 
term of this contract whieh is involved before you, perform that contract. 
In that regard, as to what was done there is really no dispute at ail In the 
évidence. It is a question merely of the intent with which the acts were 
done, which the évidence shows were done by the plaintiff. And I instruct 
you in that regard that if you believe from the évidence that during the 
second year of the contract referred to in the pleadings, namely, from and 
including April, 1907, until and ineluding March, 1908, which was the termina- 
tlon of the contract, the business between the plaintiff and the défendants 
was oondueted in a manner similar to the préviens year, and that the plain- 
tiff did fulfill and perform on his part ail of the terms and conditions of the 
contract, except that he deducted and retained, as stated by hlm, 15 per 
cent, of the premiums, in the amounts and at the times slated in his coni- 
plaint, and for the reasons stated by him ; tliat is, if you believe his évidence 
in that regard to be true, then I instruct you that the mère rétention of such 
15 per cent, of the premiums for that year for such reasons would not 
aniount to a failure on his part to perform the contract. 

"Now, if you flnd that he bas performed the contract, in view of what I 
hâve said to you, and you furtber flnd that he paid out moneys by way of re- 
turned premiums in the manner and under the conditions set forth in the 
complaint, and that a balance of account therefor in the sum of ,$237.45 re- 
malns unpaid to him for moneys that he had paid out by way of returned 
premiums, then tliere will be but one verdict for you to flnd under the évi- 
dence, because there is no dispute otherwise as to amounts, and your verdict 
in that event will be in favor of the plaintiff for the sum of $11,710.57, which 
would be the amount of such unpaid return premiums and the principal 
amount involved in the controversy, made up of the unpaid salary for which 
the plaintiff sues. 

"New, the évidence is ail before you, and it is largely uncontradicted, and 
it seems to me that there should be no difliculty in your reachlng a conclu- 
sion." 

There was a verdict for the plaintiff. 

In our opinion there was nothing for the jury to pass upon; the 
real question in the case being one of law. We assume that the de- 
struction of a large portion of the business district of San Francisco 
afïorded no ground for the rescission of the contract by the com- 
panies. It was so held by the Suprême Court of California, upon the 
facts there disclosed, in the case hereinbefore referred to, pursuant 
to which décision the companies paid Levy the fuU amount due him 
for the first year covered by the contract. The présent case was tried 
upon the theory that Levy performed his part of the contract covering 
the second year as vv'ell as the first, and in their brief hère his counsel 
say: 

•'As the case was presented to the jury by both plaintiff and défendant, it 
is free from ail doubt and dlfliculty, and présents a simple case of a contract 
liaving been pertormed by the plaintiff, and the plaintiff having recelved 
only a part of his compensation, and suing for the reniainder with interest." 

The court below, too, instructed the jury, as bas been seen, that in 
the action — 

"plaintiff must prove either performance on his part of the agreement or 
that he was preveuted from performing by the acts of the défendants. In 
this action plaintiff has elected to rely upon his performance. Therefore I 
Instruct you that if, from the évidence, you flnd that the plaintiff has failed 
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to perform any of the conditions contained in tlie contract dated March 31, 
1906, on lus part to be performed, your verdict niust be for tlie défendants 
in this action." 

The trouble is that while, during the second year, Levy continued 
to take to the companies ail of the insurance he could control and to 
collect the premiums therefor, he did net do so in accordance with 
the provisions of the contract in question. By that contract he was 
required to turn over to the companies the whole of such premiums, 
and entitled to receive as fuU compensation for his services in the 
matter $1,000 each month. Confessedly he did not do that during the 
second year, but, on the contrary, from April 1, 1907, to April 1, 
1908, deducted and retained from ail of such premiums a commission 
of 15 per cent, thereof. It is wholly unimportant that he claimed to 
withhold the 15 per cent, of the premiums for his office expenses, and 
that he so informed the companies. According to the contract the 
companies had nothing whatever to do with his office expenses, but 
were entitled to the fuU amount of the premiums. Yet the court in- 
structed the jury, as has been seen, that if they believed from the évi- 
dence — 

"that during the second year of the contract referred to in tlie pleadinçcs, 
namely, from and inclnding April, 1907, until and lueUiding March, 1908, 
^vhich was the terminatlon of the contract, the business between the plaintiff 
and the défendants was condueted in a manner similar to the préviens year, 
and that the plaintiff did fulflll and perform on his part ail of the terms and 
conditions of the contract, except that he deducted and retained, as stated 
by hlm, 15 per cent, of the preiniunis, in the amonuts and at the times stated 
in his coïuplalnt, and for the reasons stated by him; that is, if you believe 
his évidence in that regard to be true, theu I instruct you that the mère ré- 
tention of such 15 per cent, of the premiums for that year for such reasons 
would not amount to a failure on his part to perform the contract." 

It results, from what has been said, that the judgment must be and 
is reversed, and the cause remanded for a new trial. 



BRISTOL CO. V. GRAIIAM. 

(Circuit Court of Appeals, Elghth Circuit. August 22, 1912.) 

No. 3,752. 

1. Trade-Mabks axd Tbade-Names (§ 43*) — Maeks Subjects of Appbopria- 
TiOK — Dkawings or ExpiKED Patent. 

On the expiration of a patent, any one has the right to make the pat- 
ented article, and to descrlbe it In advertisements not only in the lan- 
guage of the patent, but also by the use of a drawlng therein, and the 
patentée cannot, by registerlng such drawlng as a trade-mark, secure 
the right to Its continued exclusive use, since it becomes free to the pub- 
lic, along with the article which it describes. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. §1 48, 49; Dec. Dig. § 43.*] 

♦For other cases see same topic & § ncmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. TïiADE-MARKg AND Tkade-Names (§ 93*) — Unfair Compétition. 

Evidence eonsiclered, aud Jield insufllcient to sustain a elaim of unfair 
compétition by imitation of comiilainaut's labels and boxes eontaiuiug 
belt lacings. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Namcs, Cent. 
Dig. §§ 101-106 ; Dec. Dig. § 03.* 

tufair compétition in use of trade-marli or trade-nanie, see notes to 
ScLeuer v. Muller, 20 C. C. A. 165 ; Lare v. Ilarper & Bros., 30 G. C. A. 
376.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit in equity by the Bristol Company against David F. Graham. 
Decree for défendant, and complainant appeals. Affirmed. 

Roy M. Eilers, of St. Louis, Mo. (Terrence F. Carmody, of Water- 
bury, Conn., of counsel), for appellant. 

W. F. Small, of St. Louis, Mo. (W. Keane Small, of St. Louis, Mo., 
of counsel), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

WILLARD, District Judge. The Bristol Company, plaintiff below, 
charged in the bill infriugement of its trade-mark and unfair com- 
pétition. On July 30, 1889, William H. Bristol, the assignor of the 
plaintiff, obtained a patent for a steel belt lacing. The drawings ac- 
companying that patent do not appear in tlie record, but it is said 
that the drawing IdcIow, marked Figure 3, is a correct représentation 
of Figure 3 of the patent : 




The lacing standing on the belt is identical with the model of the 
plaintiff's lacing, Exhibit 4. The patent expired in 1906. About 
three months before its expiration, and on Mardi 9, 1906, the plaintiff 
applied for the registration of a trade-mark in connection vvith its 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Steel belt lacing, and on March S, 190/, registration was granted of 
a trade-mark, of which the following is a copy: 




READY TO APPLY FIN ISHED JOINT 



This îs the trade-mark claimed to be inf ringed. 

[1] The patent having expired, the défendant had the right to 
manufacture Bristol steel belt lacings. This is conceded by the ap- 
pellanf. It says in its brief , on page 9 : 

"Complainant concèdes tliat tlie article made iinder a patent is free to 
be used by tlie public after tlie patent expires, and that tlie marking, colors, 
etc., of tbe article may be imitated, and that the generic and identifylng 
name may likewiso be used." 

The défendant or any one else having a right to make the lacing, 
he had a right to describe it as it was described in the spécification 
in the patent. In describing it he was not limited tô the words used 
by the patentée in telling what the patent was. He was entitled to 
describe it by the drawings. The registered trade-mark is nothing 
more than a pictoria! description of the article made. It is a symbol 
showing how the lacing is applied. It is a part of the directions which 
the Bristol Company bas always given as to the use of the article. 
This appears from the plaintiff's label, which, under the head of "Di- 
rections," contains the following: 

"Place the lacing upon the joint as shown in the above eut, and drive 
the spurs through." 

The plaintifï introduced in évidence a circular issued in connection 
with the Buiïalo belt fasteners. That circular contains several cuts, 
and says under one of them: 

"This eut represents the manner in which the fasteners should be used." 

Under another eut it says: 

"ïhis eut represents a very excellent feature of the fasteners." 

This is precisely what the plaintiff's eut represents, the manner in 
which the lacing should be used. Its trade-mark does not indicate 
origin or ownership. Any one making Bristol steel belt lacing could 
employ this design with equal truth and with equal right. In the case 
oî Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S. 446, on 
page 453, 31 Sup. Ct. 456, on page 457 (55 L. Ed. 536), the court said: 

"ïhe définition of a trade-mark has been given by this court and the es- 
tent of its use described. It was said by the Chief Justice, speaking for the 
•court, that 'the term has been in nse from a very early date, and, generally 
speaking, means a distinctive mark of authenticity, tlirough which the prod- 
ucts of particular manufacturers or the vendable commodities of partieular 
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mercliants may be dlstinguished from those of others. It may consist In 
any symbol or in any form of words; but, as Its office is to point out dis- 
tinctively tlie origin or ownershlp of the articles to which it is affixed, it fol- 
lows that no slgn or form of words can be appropriated as a valld trade- 
mark, wMch, from the nature of the fact eonveyed by its prlmary meaning, 
others may employ with equal truth, and wlth equal rlght, for the same 
purpose.' El^n National Watch Company v. Illinois Watch Co., 179 TJ. S. 
665, 673, 21 Siip. Ct. 270, 45 L. Ed. 365. Thére is no doubt, therefore, of the 
rule. There îs something more of précision glven to it in Canal Company 
V. Clark, 13 Wall. 311, 323, 20 L. Ed. 581, where it is said that the essence 
of the wrong for the violation of a trade-mark 'consists in the sale of the 
goods of one manufacturer or vendor as those of another, and that it is only 
when thls false représentation is directly or indirectly made that the party 
who appeals to a court of equity can hâve relief.' A trade-mark, it was hence 
concluded, 'must therefore be distinctive in its original signification pointing 
to the origin of the article, or it must hâve become such by association.' But 
two qualifying rules were expressed, as foUows ; 'No one can claim protec- 
tion for the exclusive use of a trade-mark or trade-name which would prac- 
tically give him a monopoly in the sale of any goods other than those pro- 
duced or made by himself. If he could, the public would be injured, rather 
than protected, for compétition would be destroyed. Kor can a geiieric name, 
or a name merely descriptive of an article of trade, of its qualities, ingrédi- 
ents or Characterlstics, be employed as a trade-mark and the exclusive use 
of it be entitled to légal protection.' And, citing Amoskeag Manufacturing 
Company v. Spoar, 2 Sandf. (N. Y.) 599, it was further said there can be 
'no right to the exclusive use of any words, letters, figures, or symbols which 
hâve no relation to the origin or ownershlp of the goods, but are only meant 
to indlcate tlieir names or qualifies." 

When that case was before this court (Trinidad Asphalt Mfg. Co. 
V. Standard Paint Ce, 163 Fed. 977, on page 979, 90 C. C. A. 195, 
on page 197), it was said : 

"It is the sèttled rule that no one can appropriate as a trade-mark a gen- 
eric name, or one descriptive of an article of trade, its qualities, ingrédients, 
or characterlstics, or any sign, Word, or symbol which, from the nature of 
the fact it is used to signify, others may employ with equal truth." 

InMerriam v. Famous Shoe & Clothing Co. (C. C.) 47 Fed. 411, 
Judge Thayer said, on page 413 : 

"The next matter to be considered Is the charge that the défendant uses 
the device of a book, wlth the words 'Webster's Dictionary' printed thereon, 
on its cireulars, bill heads, etc. In Imitation of a like practice pursued by the 
complainants. In my judgment, no person engaged In publishing and selling 
a book or books can acquire an exclusive right to use the device of a book 
on letter heads and bill heads, or on wrappers or boxes coutaining books. 
The device in question, when used In that connection or relation, is not suffl- 
clently arbitrary to constitute a valid trade-mark. When so used by a pub- 
lisher or bookseller, such a device serves to indlcate the kind of business in 
which a party Is engaged, or It is descriptive of the contents of particular 
packages. Other persons engaged in the same business hâve the right to ad- 
vertise thélr calUng, or to descrlbe the contents of packages, by the use 
of the same device. If a publisher or bookseller can acquire an exclusive 
right to use the device of a book on letter heads, bill heads, wrappers, etc., 
then a watchmaker might acquire the exclusive rlght to use the picture of a 
watch, a shoemaker to use the picture of a shoe, and so on throughout the 
entlre list of occupations In which men are engaged." 

In Rice-Stix Dry Goods Co. v. J. A. Scriven Company, 165 Fed. 
639, on page 642, 91 C. C. A. 475, on page 478, this court said : 

"The bufiC-colored strlp, In combination with the light-colored body, became 
clearly descriptive of the article, and because complalnant alone, during th» 
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life of the patent, mamifactured the same, the color alone did not tndicate 
to the public that such drawers were of eomplainaut's make." 

In Greene, Tweed & Co. v. Manufacturers' Belt Hook Co. (C. C.) 
158 Fed. 640, it was said, on page 641 : 

"From the aflidavit of complaluant's witness E. W. Blake, it appears the 
studs made under Blake patents generally had the stars stamped upou them. 
Whatever of signiflcance there may hâve beeii iu this device Is uow, and 
was at the time this suit was begun, public property as an appurteuance to 
the Blake and Weston patents. If the stud was always so marked by the 
manufacturers while they had a monopoly thereof, it may well be clainied 
now that the distinctive earmarks which eutered iuto its trade success also 
became public." 

See, also, Yale & Towne Mfg. Co. v. Worcester Mfg. Co. (C. C. A.) 
195 Fed. 528 (Ist Circuit). 

This is not the first time that an attempt has been made to extend 
the monopoly of a patent by registering a trade-mark connected there- 
with after the patent had expired. Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; J. A. Scriven Co. 
V. W. H. Towles Mfg. Co., 32 App. D. C. 321. In Sternberg Mfg. 
Co. V. Miller, Du Brul & Peters Mfg. Co., 161 Fed. 318, at page 320, 
88 C. C. A. 398, at page 400, this court said : 

"When this patent expired in 1003, the complainant clearly enough, as we 
thlnk, sought to perpetuate its monopoly by registering the name 'Vertical 
Top' as a trade-mark." 

In Cheavin v. Walker, Law Rep. 5 Chanc. Div. 850, the court said, 
at page 862 : 

"Protection extends only to the time allowed by the statute for the patent, 
and if the court were afterwards to protect the use of the word as a trade- 
mark, it would be in fact extending the time for protection glven by the 
statute. It is, therefore, impossible to allow a man who has once had the pro- 
tection of a patent to obtaln a further protection by using the name of his 
patent as a trade-mark." 

And again at page 863: 

"It is impossible to allow a man to prolong his monopoly by trying to turn 
a description of the article into a trade-mark. Whatever is mère descrip- 
tion is opeu to ail the world. In the présent case the plaiutiff's label was 
nothing more than a description, and he cannot therefore hâve protection 
for it as a trade-mark." 

Our conclusion is that the trade-mark is not a valid one. 

[2] The plaintiff says, however, that although défendant may hâve 
the right to manufacture Bristol steel lacing, to sell it under that 
name, and to use the design in question, he has no right to sell other 
lacin^s under the name of the Bristol lacing. This claim removes 
the discussion into the second part of the case, namely, that relating 
to un f air compétition. 

A sample of the paper box in which the défendant packs his hooks 
appears in the record, but it seems very strange that the plaintifï did 
not introduce a sample of its box. There is no way, therefore, of 
comparing the two boxes for the purpose of seeing whether the de- 
fendant has so dressed his goods as to attempt to palm them off as 
the goods of the plaintiff. The plaintiff's label, however, appears in 
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the record, and the testimony of Bristol is that the label was placed 
on the top of each box. That label, printed with black ink upon 
red paper, is as f ollows : 



BRISTOL'S PATENT 




TRADC 



MARK 



REACWTDAPPiy FINISHEO^WNT 



Steel Belt Lacing 

Fatsntad July 30, 18S9, Jsnuary 4, 189S 
and December 19, 189$. 



DIRECTIONS. 

To iipiily. M|nBri> thr endii uf (he hi*1t aii4 lajr rlowljr lojrvlhi'r 
itn n fiiffi- of flitft vrood. P[ti»r ihf ta<'liic upon the Joint bu HhoMU 
Id Ihf abttvt* eau *aé (IHvr the «ipn»^ tbrmifrh t th«B tnm ihc btlt 
evpr upon tin* pulie^ ar bb? «imenSfiit pirr^ si it^îi, »n4 eHsch 

ritn SfcaU»! thf piiltty. 

THE BRISTOL COMPANY, 

WATERBURY, CONN., U. S. A. 



The défendant has no label, strictly speaking, but prints his design 
and reading matter upon the box itself. This box seems to be made 
of light manila cardboard. The design upon the top is as f ollows : 




^A 



For LIght Lealher, Rubber or 
Cotton Betts i-iS to 5-3» in., thiek, 
3-8 in., wide and up. 

MANI 



.b^^ 



GOLUMBIAWaTïMFGM 



5T'LjOt3lS.»/<0. 



An examination of the tops of the respective boxes shows that 
there is no similarity whatever between them. There is hardly any- 
thing on one that appears on the other. It is true, however, that upon 
two sides of the box the défendant prints the words "Steel belt 
lacing," and upon another side he prints a eut very like that shown 
in the plaintiff's trade-mark. It differs from it, though in two re- 
spects: (1) It does not hâve the words, "Ready to Apply, Finished 
Joint," thereon ; and (2) it represents, not the Bristol lacing, but the 
defendant's hooks, which are différent from the lacing. 

It is also true that on some of the stationery of the défendant his 
199 P.— 27 
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eut appears as it does upon the box, but with the words "Ready to 
Apply, Finished Joint," thereon. There is no évidence in the case, 
however, that any one ever bought the defendant's hooks, thinking 
that he was buying Bristol steel belt lacing. One of the plaintiff's 
witnesses, a traveling salesman, testified that the représentations made 
by the défendant were that the Star was just as good as the Bristol. 
He also said that he was unable to sell any of the Bristol product to 
one firm in Denver, because they had the Star, and said they were 
just as good for less money. The évidence is entirely inSufficient to 
justify a holding that the défendant has been guilty of unfair compéti- 
tion. 

The decree of the court below is affirmed, with costs. 



SOUTH SIDE TRUST CO. v. WILMARTH. 

(Circuit Court of Appeals, Third Circuit. October 21, 1912.) 

No. 29 (1,591). 

Bankbuptcy (§ 143*) — Change of BENEFiciARiEst— "Dépendent"— Sister of 
Insubed. 

Act Pa. Aprll 15, 1868 (P. L. 103), provided that ail life policies which 
niight thereafter mature, and whicli liad been or should be taken out 
for the beneflt of, or bona flde assigned to, the wife or children, or 
other relative "dépendent" on the insured, should be vested in such 
wife, children, or other relative, free from the claim of insured's cred- 
itors. Shortly before the bankruptcy of a flrm of which insured was 
a member, he directed a policy on hls life, payable to his executors, 
administrators, or asslgns, to be so changed as to be made payable to 
his sister as beneflciary. The sister at one time had lived with her 
father and brothers, including the insured, and had been their house- 
keeper; but there was no évidence that she was "dépendent" on in- 
sured at any tlme. Held, that the attempted change of beneflciary to 
sueh sister was inefCectual to entitle her to the proceeds of the policy 
as against insured's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224; Dec. Dig. § 143.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1991-1093. 

Change of beneflciary of Insurance, see note to Hopkins v. North- 
western Ldfe Assur. Co., 40 O. C. A. 4.] 

Appeal from the District Court of the United States for the 
Western District of Pennsylvania. 

Action by the South Side Trust Company against Mary F. Wil- 
marth. Judgment for défendant, and plaintiiï appeals. Reversed, 
with directions. 

Lowrie C. Barton, of Pittsburgh, Pa., for appellant. 

William M. McElroy, of Pittsburgh, Pa., for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and Mc- 
PHERSON, District Judge. 

J. B. McPHERSON, District Judge. This is a dispute between 
a trustée in bankruptcy and the substituted beneflciary in a policy 
of insurance upon the life of a bankrupt. 

•For other cases see same toplc & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On September 1, 1910, Dana R. Wilmarth was a partner in the 
firm of Fred. Wilmarth & Sons; the other partners being his fa- 
ther and his brother. On that date the firm and the individual 
partners were adjudged bankrupt upon their voluntary pétition, and 
ail their propert}^ passed to the trustée — the South Side Trust 
Company of Pittsburgh. The sul^ject now in controversy is a 20- 
year policy of life insurance taken out by Dana in 1897 in favor 
of himself, his executors, administrators, or assigns. On Septem- 
ber Ist the policy had a surrender value of S685, and it bas since 
matured by his death. Whatever interest Dana had in the policy 
when he was adjudged bankrupt vested in the trustée, l)y whom the 
présent bill is filed in order to test the right of Mary F. Wilmarth, 
the adverse claimant. 

The policy contained the following clause : 

"Privilège of Clianging Beneficiary. 

"Tlie insured may, subject to tlie rij^lits of ai)y assignée, change the beue- 
ficiary at any tluie durliig tlie contimumce of this policy by filiiig witli the 
coiupany a writteu request accomi)aiiied by this policy; sucli change to take 
effect upon the indorsenient of the saine by the compauy." 

This clause recognizes the right of the insured to deal with the 
policy in two ways, namely, by assignment, or by changing the 
beneficiary. It was never formally assigned, but what happened 
was this: On August 5th Dana wrote to the company: 

"Keferring to my policy 385,08!), I désire to hâve the beneficiary changed 
from my estate to Mary F. Wllinartli, iiiy sister." 

And on August 8th the company indorsed on the policy: 

"At the request of the Insured, dated Angust 5, 1!)10, Mary F. Wilmarth, 
sister of the insured, is hereby niade beneficiary in this policy, subject to the 
right of the Insured to change beu(ificiary as provided on the second page of 
tliis policy. If no beneficiary survive the insured, payment shall be made 
to the executors, administrators, or assigns of said insured." 

This transaction was voluntary, and withotit considération. 
Within a month the adjudication was entered, and Dana's contin- 
uing interest in the policy passed at that time to the trustée, and 
was sufficient to support a recovery, unless the opération of some 
superior provision of law exempts the interest of the appeliee. The 
only provision now relied upon is the l'ennsylvania act of 1868 
(P. L. 103), which is said to be a complète answer to the trus- 
tee's claim. The statute reads : 

"AU polieies of life insurauce or annuities upon the life of any person 
which may hereafter mature, and which hâve been, or s'iall be, takeu out 
for the benefit of, or bona flde assigned to, the wife or children or any relative 
dépendent upon such person, shall be vested in such wife or children or any 
otlier relative, full and clear from ail clalnis of the creditors of such person." 

We do not décide the question whether the meaning of the word 
"assigned" in this statute is broad enough to include the mère 
désignation of a beneficiary, when the power to change the ben- 
eficiary is reserved. Courts may dififer in opinion on this subject, 
but for présent purposes we assume that such a transaction would 
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bè included. The serious obstacle in the path of the appellee is 
that (even if the transaction of August 5th should be regarded as 
an' "assignment") it was not shown that she was a "relative dé- 
pendent" on the insnred, and therefore she has not been brought 
within the exemption of the statute. On the date just referred to, 
she was not, and for two or three years previous she had not been, 
dépendent upon the insured for support. She was a sister, and 
therefore was not "dépendent" by reason of any presumption, so 
that she was obliged to sustain the burden of proving dependence 
in fact. As we read the testimony, it is not sufïicient upon this 
point. At one time she had lived with her father and her two 
brothers, and had been their housekeeper; but even during that 
period the expenses of the household were paid out of the fîmi 
business, and she was no more dépendent on Dana than on the 
others. But this arrangement came to an end in 1907, and after 
that time the évidence does not establish that she was dépendent 
on him in fact. As she certainly was not dépendent on him by 
virtue of any statute or ruie of law that made him legally liable 
for her support, it follows that the exemption of the Pennsylvania 
act does not now apply. We do not feel called upon to détermine 
precisely the scope of the phrase "relative dépendent." In the 
présent controversy it is enough to say that — whether thèse words 
should be confined to a relative legally dépendent by statute or by 
established décision upon the insured for support, or should be so 
construed as to include other relatives who are in fact dépendent — ■ 
the évidence before us does not show that the appellee was thus 
dépendent in either sensé. 

It is proper to add that we are determining only the légal title 
to this policy and to the money now due thereon. If the appellee 
has a claim upon that fund, either as a gênerai or a preferred cred- 
itor, she will be at liberty to présent it when the fund is distrib- 
uted, and the validity of her claim can then be considered. 

The decree is reversed, with instruction to the district court to 
enter a decree in accordance with the prayer of the bill ; the costs 
of this appeal and of the proceeding in the court below to be paid 
out of the fund. 



VANDERBILT et ux. v. BISHOP et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 7, 1912.) 

No. 2,087. 

Appeal and Ereor (| 1009*) — Equitt Suit— Findings— Eevikw. 

Findings of tlie trial judge in an equity suit, based on tlie évidence 
of witnesses before liim and resulting in a substantial conflict with 
respect to tlie material issues, will not be set aside on appeal. 

[Ed. Kote.— For other cases, see Appeal and Error, Cent. Dig. §§ 3970- 
3978 ; Dec. Dig. § 1009.*] 



•For other cases see same topic & | numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Suit by Oscar Vanderbilt and wife against Minette Thullen 
Bîshop and arother, in which défendants filed a cross-bill seeking 
équitable relief. From a decree granting tbe prayer of the cross- 
biil (188 Fed. 971), complainants appeal. Affirmed. 

Jesse Stearns, of Portland, Or., and A. J. Derby, of Hood River, 
Or., for ajjpellants. 

Frederick V. Holman and Alfred A. Hampson, both of Portland, 
Or., for appellees. 

Before GILBFRT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This stut grew out of a contract for the 
sale by the appellants and the purchase by the appellees of a cer- 
tain apple orchard, containing 30 acres, situated in the Hood river 
section of tbe state of Oregon, for the sum of $43,000, the ternis 
of which sale were to be $1,000 in cash, •'{<9,000 on or before 30 
days from the date of the contract, vS5,000 on or before 90 days 
from that date, the further sum of $5,000 on the Ist day of Decem- 
ber, 1910, and the remaining $23,000 on or before five years from 
the date of the contract, ail deferred payments to bear interest at 
the rate of 7 per cent, per annum from the ternu'nation of the pe- 
riod of 90 days after the exécution of the contract. By the con- 
tract it was further agreed, among other things, that upon the 
making of the pa)-ment of $.5,000 on December 1, 1910, the vendors 
should exécute to the vendees a deed to the premises, and that 
the vendees should thereupon give a mortgage thereon to the sell- 
ers as security for the payment of the balance of the purchase mon- 
ey. The vendees made the cash payment of $1,000 and the pay- 
ment of $9,000, and refused to make any other, whereupon Van- 
derbilt and wife commenced the présent suit of foreclosure. 

The défendants to the suit, who are the appellees hère, denied 
the plaintiffs' alleged right of foreclosure, and filed a cross-com- 
plaint, in which they set up fraud and misrepresentation in respect 
to the property by the plaintifï Oscar Vanderbilt and one John Le- 
land Henderson, his agent, whereby they were induced to make the 
agreement, and therefore prayed a rescission of the contract. The 
spécifie acts of fraud alleged in the cross-bill were that Vanderbilt 
and his agent, Henderson, as an inducement to the purchase, rep- 
resented to the agent of the purchasers, who was Mrs. Carrie R. 
Schmick, that the orchard contracted for was a first-class commer- 
cial orchard, planted with 14 varieties of apple trees and no more ; 
that the trees were 14 years old, except 50 or 60 of them, which 
had been reset ; that the land was first-class soil, entirely suitable 
for the successful growing of apple trees and their fruit, and that 
there was no hardpan in the orchard; that the orchard was of 
the value of $45,000, and had been greatly benefîted by deep plow- 
ing; and that the net returns each year from the orchard during 
the years that Vanderbilt had owned it were equal to a net in- 
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corne of from 20 to 30 per cent, on $43,000, and that the net re- 
turns for the year 1908 were $11,333. The cross-bill further al- 
leged that those représentations were false, and se known to be 
at the time by Vanderbilt and his agent, Henderson, and that they 
were made to induce, and did induce, the appellees to enter into 
the contract of purchase, which they otherwise would not hâve 
done. It further alleged that the représentations so made were 
false, in that the soil of the orchard is not first-class, nor suitable 
for growing apple trees, but, on the contrary, is hard and impervi- 
ous to moisture and to the roots of the trees, and that it does to 
a large extent consist of hardpan ; that the trees were, with the 
exceptions noted, at the time from 16 to 17 j^ears old, and con- 
tained more than 21 varieties, instead of only 14; that the orchard 
was not benefited by the deep plowing, but, on the contrary, was 
irreparably injured thereby; and that the orchard was not a fîrst- 
class orchard bearing merchantable varieties of apples, and was 
not of the value of $45,000, nor of any greater value thân $20,000. 

The answer of the appellants, complainants below, to the cross- 
bill, while denying the alleged fraud on their part, and other of 
the allégations of the cross-bill, admitted that they had represented 
to the agent of the appellees that the soil of the orchard was first- 
class, and was suitable for the growing of apple trees and the 
maintenance of such an orchard, and admitted that they had rep- 
resented to the appellees that it contained no hardpan. 

The cause came on for trial before the judge of the court be- 
low, who heard the évidence and saw the witnesses. The trial 
resulted in a very substantial confîict in respect to the material 
issues presented by the pleadings. From the évidence the trial 
judge found the making of the written contract as alleged, and 
that it was made upon représentations of material facts in regard 
to the character of the soil of the orchard, the number of varieties 
of trees therein planted, and the âge of the trees, which repré- 
sentations the findings déclare were false and fraudulent, and were 
so known to be by Vanderbilt when made, and that they were 
made by him and his agent for the purpose of deceiving the ap- 
pellees, and to induce them to enter into the contract in question. 

In the circunistances appearing, the gênerai rule applicable to 
such cases precludes us from interfering with the findings of the 
trial court, having the advantages alluded to ; in addition to which 
it may be observed that the reading of the évidence disclosed to 
our minds certain suspicions circumstances strongly confirming the 
correctness of the conclusion reached by the court below, some of 
which we discovered, upon the subseciuent reading of the opinion 
of the trial judge, impressed his mind as it does ours. It would, 
however, serve no useful purpose to go into those matters, so we 
forbear. 

The judgment is affirmed. 
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PAULSEN et al. t. UNITED STATES. 

(Clretilt Court of Appeals, Ninth Circuit October 7, 1912.)' 

No. 2,114. 

1. Commerce ({ 47*)— Whitb Slave Tbaffic Acp—uonstitutionalitt. 

The act of Congress known as the "Wliite Slave Traffic Act" (Aet Jnn© 
25, 1910, c. 395, 36 Stat, 825 [U. S. Oomp. St Supp. 1011, p, 1343]), Is con- 
stitutionaL 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. S 26; Dec. Die. 
§ 47.*] 

2. Commerce (§ 82*) — Oftenseb — ^Tbanspobtation fob Pbostitutioh — Evi- 

dence SUFFICIENCT. 

Evidence in prosecution under the "WJilte Slave Traffic Act" (Act 
June 25, 1910, c. 395, 36 Stat 825 [U. S. Comp. St Supp. 1911, p. 1343]), 
held to sustain a finding that accused transported women for the purpose 
of prostitution. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. i 47; Dec. Dig. 
S 82.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Nels Paulsen and another were convicted of violating the "White 
Slave Traffic Act," and they bring error. Affirmed. 

Revelle, Revelle & Revelle, of Seattle, Wash., for plaintifïs in er- 
ror. 

W. G. McLaren, U. S. Atty., and Louis E. Shela, Asst. U. S. Atty., 
both of Seattle, Wash., for the United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintifïs in error were convicted of a 
violation of the act of Congress known as the "White Slave Traffic 
Act" (Act June 25, 1910, c. 395, 36 Stat. 825 [U. S. Comp. St Supp. 
1911, p. 1343]), and sued out this writ of error to review the judg- 
ment of the District Court entered upon the verdict. 

[1] Only two points are made in support of the writ, the first 
being that the act of Congress is unconstitutional, and the second 
that the évidence was insufficient to support the verdict; and in re- 
spect to the second the counsel for the plaintifïs in error expressly 
concède that the sole question of fact is whether the évidence suf- 
ficiently shows the intent with which the women were procured and 
transported. The first point is answered by a récent ruling of this 
court against the position of the plaintifïs in error, and the second 
may be almost as briefly disposed of. 

[2] The indictment charged the défendants to it with procuring 
the transportatîon as passengers in Interstate commerce of four cer- 
tain named women îrom the city of Seattle, in the state of Washing- 
ton, to the city of Burke, in the state of Idaho, for the purpose of 
prostitution. The évidence shows that Burke is a small mining town 
in the mining régions of Idaho, situated in a gulch between the moun- 
tains, and is chiefly inhabited by miners; that the plaintifïs in error 

*For otliar cun isa tama topie ft i inmBn lu Dec. te Am. Dis*. 1907 to date, * Rep'r Indexas 
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were the proprietors of a dance hall which tliey conducted in the 
town ; that in and on one side of the hall was a bar, and on the other 
side was partitioned off a small restaurant containing three tables, and 
in the rear end of the hall and opening directly into it were small 
rooms, each fitted up with a bed, stove, and bureau, for the use of 
the women, and into which they solicited the men who went to the 
hall. Among other things the government introduced a telegram, 
sent by the plaintiff in error Laura Paulsen, who had gone from 
Burke to Seattle, to the other plaintiff in error at Burke, which tele- 
gram reads as f ollows : 

"Seattle, Wasliington, December 7, 1910. 
"Nels Paulsen, Burke, Idaho. Wire $50 at once for vlolin player. Can you 
use cornet player? If so, can get two more A No. 1. I would take hlm for 
a whlle I think. You can get him for three and the vlolin for three flfty. 
That will make four. Besides I am going to Everett in the luorning for the 
others. R. is hère. Will see her to-morro\v morniug. Answer in regard to 
cornet. "Mrs. Nela Paulsen." 

One of the government inspectors testified that the défendants to 
the indictment admitted to him the sending by Nels and the receipt 
by Laura Paulsen of the money mentioned in the telegram, and that 
the initial "R.," mentioned therein, referred to the girl Ruth, and 
that the référence therein to Laura Paulsen's going to Everett for 
two more had référence to the women Mabel Bell and Jennie Smith, 
ail three of whom, the évidence shows, were among the four pro- 
cured and transported to Burke by the plaintifïs in error. The évi- 
dence showed that the women wore low-necked dresses, short skirts, 
and kimonos, received no wages, but a commission of 40 per cent, 
on each bottle of béer they sold to the men whom they solicited to 
their rooms, and $2 extra "if they had anything out of the way to 
do with the men." 

In the face of such surroundings and uncontroverted facts, it is 
idle to contend that the évidence was insufficient to sustain the ver- 
dict, finding that the purpose for which the women in question were 
transported was that of prostitution. 

The judgment is affirmed. 



AMEPaClAN RADIATOK CO. v. SHIRLEY RADIATOR & FOTJNDRY CO. 

(Circuit Court of Appeals, Seventh Circuit. May 3, 1912.) 

; No. ,1,604. 

Patents (§ .'528*)— ^Validity and Infbingement — DEaiCN fob Radiator. 

The WooUey design patent, No. 30,007, for a design for a steam radi- 
ator, held valid, but not lufringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

*For other cases see same topic & § ndmber In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Suit in equity by the American Radiator Company against the 
Shirley Radiator & Foundry Company. Decree for défendant, and 
complainant appeals. Affirmed. 

Bill for infringement of design patent No. 36,607, issued to Clarence M. 
WooUey, October 27, 1893, for an ornamental design for a steam radiator 
for use in dwelling tiouses. Defendant's design is known as the "Shirley," 
and complalnant's as the "Premier." The two are quite similar in appear- 
ance to the casual observer, but différences in détail are quite apparent on 
doser inspection. The décoration on each is from the pattern of the Acan- 
thus leaf in the form of a foliated scroll, but in the defendant's design the 
leaf is turned upside down as compared with the patented one. The form 
of the top and the legs are also distinct. In one there are three, and in 
the cther four, cross-connections. Both designs are attractive in appearance, 
are simply but efCectively adorned. They hâve tîiree coiumns, the two outer 
on^s convex, and the middle one concave, a séries of short intermediate 
brt-iges between the coiumns having curved edges, graceful downward diverg- 
IniT legs, and shoulders at the top, also cmploying the curve or wavy line. 
Trie side coiumns in each are conically curved in cross section, being thicker 
near the inner edge, and diminishing outward by a conipound curve. The 
aocompanying cuts show thèse features clearly. 



Prier Art Form. 




Complainant's FoRMa. 
Premier, Patent Premier, Commercial 
Design. Form. 
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Charles K. Offield (Offield, Towle, Graves & Offield and Rol- 
land J. Ha:milton, of counsel), for appellant. 
Charles Martindale, for appellee. 

Before KOHLSAAT and MACK, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge (after stating the facts as above). 
It is not claimed that the Acanthus leaf (found in ail of the an- 
cient art), or any of the single éléments used by the patentée in 
his design, are at ail new. What he asserts is that he has gathered 
together into a unitary and harmonious structure the various fea- 
tures of the old art, including the foliated scroll, in simple, chaste, 
and modest form, and has thus made use of the inventive faculty. 

The St. Louis, Premier, and Shirley were exhibited side by side 
in the courtroom at the time of the argument. We thought then, 
and further examination convinces us, that defendant's radiator 
does not infringe. There is nearly as much différence between the 
Shirley and Premier as the Premier and St. Louis. Both patents 
may be trèated as valid, within narrow limits, 

Âfifirmed. 
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OONROY et al. v. PENN ELECTRICAL & MFG. CO. 

PENN ELECTBICAL & MFG. CO. v. CONKOY et al. 

(Circuit Court of Appeals, Third (Ircuit. October 11, 1912.) 

Nos. 43, 44, Marcli Tenu, 1912. 

1. PaTENIVS (§ .118*) — INFRINOEMEST — DaMAOES — PbOFITS. 

In gênerai, a patentée, on a decree for an aecoiinting against an in- 
fringer, can ouly recover profits shown to be due to the inventor'is pat- 
ented contribution to the art, and not to the whole profits made on the 
manufacture and sale of the article to which he bas ouly contributed au 
Improvement; but this rule does not apply to a case where the invention, 
does not eonsist of a niere improvement on, attachmeut to, or modifica- 
tion of a prior device of some particular character, but constitutes a nevv 
and complète type of article, constituting a single unitary and complète 
structure, no one of the parts or éléments of which could he omitted and 
a useful and operative device remain, in which case the infringer is lia- 
ble to account for the whole profits made from the manufacture and sale 
of the infringing article. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

2. Patents (§■ 318*)— Infringement — Accousting. 

On an accounting of profits for the infringement of a patent on a par- 
ticular style of toilet mirror, défendant was not entitled to crédit for an 
alleged saving in manufacture by the use of certain patented machines 
in chipplng the edges of the glass plates, where it appeared that, prior 
to the patenting of such machines, chipping machines for the same pur- 
pose were in use by clalmant ; there being no showing that any saving 
was efCected by défendant over the cost to complainaut by défendants 
use of such patented machines. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.* 

Accounting by infringer for profits, see note to Buckhill v. Mayor, etc., 
of City of New York, 50 C. C. A. 8.] 

3. Patents (§ 318*) — ^Infringement — Pbopits — Accounting. 

On an accounting of profits for the infringement of a patent, the in- 
fringer is not entitled to crédit for profits due to an alleged saving, be- 
cause of superior skill and intelligence, over the cost to complainant of 
producing the patented article. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

4. Patents (§ 318*) — Infbingement — Profits — Accounting — Evidence. 

On an accounting of profits for the infringement of complainant's pat- 
ent on toilet mirrors, évidence of the cost to others of silvering mirrors 
was inadmissible, except for comparison in testing défendants claims 
for crédit of the cost of manufacture ; the question being the actual cost 
to défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. ^ 566-576; Dec. 
Dig. § 318.*] 

Bradford, District Judge, dissenting. 

Cross-Appeals from the District Court of the United States for 
the Western District of Pennsylvania. 

Suit by the Penn Electrical & Manufacturing Company against 
John M. Conroy and others. From a decree assessing damages in a 
suit for patent infringement, bolh parties appeal. Affirmed. 

•For other cases see same topic & § nuhber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Edward Rector, of Chicago, III., and Joseph M. Nesbit, of Pitts- 
burgh, Pa., for plaintiff. 

Paul Synnestvedt, of Pittsburgh, Pa. (J. C. Bradley, of Pitts- 
burgh, Pa., and Raymond Pitcairn, of Philadelphia, Pa., of coun- 
sel), for défendants. 

lîefore GRAY, Circuit Judge, and CRADFORD and WITMER, 
District Judges. 

WITMER, District Judge. This case brings before the court 
appeals by both parties from a final decree of the Circuit Court 
av/arding the complainant, the Penn Electrical & Manufacturing 
Company, the sum of $4,970.50, with interest and costs, in an ac- 
counting against the défendants, John M. Conroy, Edwin N. Prugh, 
and Mildred W. Prugh, copartners trading and doing business as 
Conroy, Prugh & Co., for infringement of letters patent No. 631,- 
033, granted to complainant August 15, 1899, for new style of toilet 
mirrors. The accounting was had under a decree finding the pat- 
ent valid and infringed, which was afterwards afifirmed by this 
court. 146 Fed. 749, 77 C. C. A. 239. 

[1] The first five of défendants' assignments of error, which aim 
at the fundamental right of the complainant to any recovery what- 
soever on account of profits received by them from the manufac- 
ture and sale of the infringing mirrors, raise the question of pri- 
mary importance. It is urged by the Conroy Company that the 
patent consisted solely and only in producing a new mirror mount- 
ing or easel ; that it was construed by the court, and was so intended, 
as an improvement; and that therefore, for the purpose of an 
accounting, the court will look only at the actual contribution of 
the inventor to tlie art. Undoubtedly, the cases in the Suprême 
and fédéral courts, on the circumstances before them, in some 
measure, support the gênerai proposition that a patentée, upon the 
decree for an account against an infringer, can only recover the 
profits shown to be due to the inventor's patented contribution to 
the art, and that he is not entitled to the whole profits made upon 
the manufacture and sale of the article to which he has only con- 
tributed an improvement. 

The leading case of Seymour v. McCormick, 16 How. 480, 490, 
14 L. Ed. 1024, to which référence is made, however, we think illus- 
trâtes the position that each case must be decided upon the show- 
ing made by its spécial circumstances. In the case mentioned Mc- 
Cormick obtained a patent for a reaping machine. This patent 
expired in 1848. In 1845 he obtained a patent for an improvement 
upon his patented machine, and in 1847 another patent for new and 
useful improvements in the reaping machine. The principal one of 
thèse last was in giving to the raker of the grain a convenient seat 
upon the machine. The court decided, in a suit for violation of 
this patent of 1847, that it was erroneous in the Circuit Court to 
say that the défendant was responsible in damages to the same 
extent as if he had pirated the whole machine. Clearly it would 
hâve been unfair, and even absurd, to give the profits of the whole 
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machine to the patentée of a convenient seat on the machine, allow- 
ing the raker of the grain to ride, instead of walking as before. 
Judge Grier, in delivering the opinion of the Suprême Court in 
this case, said : 

"It must lie apparent to the most superficial observer of the immense variety 
of patents Issued every day that there cannot, in the nature of things, be 
any one rule of damages wliich wouUl equally apply to a)l cases. The mode 
of ascertaining actnal damages must necessarily dépend on the peeuliar na- 
ture of the mouopoly granted." 

It is idle, therefore, to say that any hard and fast rule can be 
made applicable to ail cases where profits are to be accounted for. 
The court and the accounting ofRcer will consider each case in 
the light of its own peeuliar characteristics, and deal with it prac- 
tically and in a conimon-sense manner. Upon examination, it ap- 
pears self-evident, from the very nature of the patented invention, 
that it does not consist of any mère improvement upon, attach- 
ment to, or modification of a prior device of some spécial char- 
acter, but that, on the contrary, it constitutes a new and complète 
type of article of manufacture, comprising and composed of a com- 
bination of certain described éléments, constituting a single uni- 
tary and complète structure, no one of whose parts or éléments 
could possibl)^ be omitted or withdrawn and a useful and operative 
device remain. 

The patent, drawings, and exhibits disclose a hand mirror of 
peeuliar structure. Différent forms and mountings of such mir- 
rors existed prior to the patent in suit, it is true. Hand mirrors 
hâve antedated even the invention of glass, and are as old as hu- 
man vanity; but this particular structural design, form, and ar- 
rangement of parts, constituting the subject of the patent in suit, 
is a unitary novelty. It differs from every other hand mirror. It 
has an adjustable easel, and can be converted into a hand mirror, 
from which no part of the device patented could be removed and 
leave a salable structure. In this respect the case at bar is clearly 
distinguished from Seymoùr v. McCormick, Garretson v. Clark, 
111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, and kindred cases pre- 
sented by plaintifïs in error. 

The patent is very analogous in its essential nature to a design 
patent; not a design superimposed upon some other création of 
art, but a design of form and shape, such as the design of a par- 
ticular form of vase, as distinguished from a design painted upon 
a vase. The infringer made his whole profits from adopting this 
particular form of hand mirror, and for thèse he is bound to ac- 
count to the complainant. As was said by Justice Shiras, deliv- 
ering the opinion of the court in Warren v. Keep, 155 U. S. 268, 
15 Sup. Ct. 84, 39 L. Ed. 144: 

"Where the patented invention Is for a new article of manufacture, whicli 
is sold separately, the patentée is entitled to damages arising from the man- 
ufacture and sale of the entire article." Manufaeturing Oo. v. Cowing, 105 
U. S. 253, 26 L. Kd. 987 ; Hurlbut v. Schillinger, 130 U. S. 456, 9 Sup. Ct. 584, 
32 L. Ed. 1011 ; Crosby Valve Co. v. Safety Valve Co., 141 U. S. 441, 12 Sup. 
Ct. 4Q, 35 li. Ed. 809. 
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To the same effect is the dictum of Judge Grosscup in Orr & 
Lockett Hardware Co. v. Murray, 163 Fed. 54, 89 C. C. A. 492, 
following the rule stated by Justice Bradley in Elizabeth v. Pave- 
ment Co., 97 U. S. 126, 24 L. Ed. 1000, wherein he said: 

"Where profits are made by an infringer, by the use of an article patented 
as an entirety, the infringer is responslble to its patentée for the whole of such 
profits, unless he can show, and the burden Is on hlm, that a portion of such 
profits is the resuit of some other thlng used by hlm." 

Cases might be multiplied holding to this effect, among them 
being National Métal Strip v. Bredin et al., 186 Fed. 490, 108 C. 
C. A. 468; Maimin v. Union vSpecial Machine Co., 187 Fed. 123, 
109 C. C. A. 41; Regina Music Box Co. v. Otto & Sons (C. C.) 
114 Fed. 507, decided by this court. There is no doubt as to such 
being the rule, nor is there any controversy as to its propriety. 
The test lies in its application to the facts warranting the same, 
as heretofore noted. 

[2] Another of the aSsignments of the plaintiiîf in error ques- 
tions the rejection of $1,517.86 claimed for an alleged saving, on 
their part, in the manufacture of the infringing mirrors by reason 
of their use of certain patented machines in chipping the edges of 
the glass plates of the mirrors. A further crédit for use of thèse 
machines formerly claimed for royalties due Mr. Conroy, owner of 
the patent and member of the fîrm, has been abandoned. The 
claim is based upon the assumption that if défendants, plaintififs 
in error, had net chipped their mirror plates upon the Conroy ma- 
chines, they would hâve been obliged to chip them by hand. It 
appears that the défendants had used chipping machines prior to 
the Conroy patent, which were also in use by the complainant. 
Conroy V, Fenn Electrical Mfg. Co., 159 Fed. 943, 87 C. C. A. 149; 
Id., 185 Fed. 511. And there is no showing that any saving was ef- 
fected over thèse by use of the Conroy patented machines. The 
machine used by the complainant might hâve accomplished the 
purpose as economically, had they not been deprived of the op- 
portunity; hence there could hâve been no saving. Again, there 
is no better reason why anything should be allowed for savings 
due to the use of the machines in question than there would be 
for allowing crédit for savings efifected by the use of any other 
superior facilities for carrying on their business. As argued by 
counsel, défendants might as well claim that they had more skilled 
workmen than other manufacturers, or more experienced and ef- 
ficient managers, or more réputation and prestige in the trade, 
which enabled them to secure higher priées for their goods. Many 
such dangerous, vague, and spéculative reasons might be advanced 
in thèse accountings, were the opportunity aiïorded. 

[3] It is well settled that, if a défendant has made no profits 
from his use of the patented invention, none can be recovered. The 
rule is that the complainants shall recover the actual profits de- 
rived by the infringer from the use of the patented invention; no 
mOre; no less. 
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"An infringer cannot be heard to say that his superior skill and intelligence 
enabled Mm to reallze profits by his infringement which a person of less 
skill might not hâve realized. He is liable for ail profits he has made by the 
illégal appropriation of another's Invention. The patentée cannot recover 
more than actual profits because the exercise of sUill would hâve enabled the 
infringer to realize better resultw, nor can the latter avoid paying actual 
profits on the ground that they would hâve been less, had he not been skill- 
ful." Lawther v. Hamllton (C. C.) 64 B'ed. 221. 

[4] The complainant in its cross-appeal assigns for error the al- 
lowance to défendant of 10 cents per square foot to silver the 
plates of the infringed mirrors. Evidence was introduced showing 
the cost of silvering mirrors in the expérience of others, by which 
we are to infer the crédit to be allowed défendants for the work. 
It is immaterial, as was heretofore shown, what it may hâve cost 
others for silvering glass, excepting possibly for comparison in 
testing the claims of défendant; the sole question being what it 
actually cost the défendants. 

The master's careful considération of the testimony, his findings 
and conclusions, having heard the witnesses and observed their 
manner, cornes hère affirmed by the court below, and on review we 
are not convinced that error has been committed. 

Having considered the remaining assignments, we hâve conclud- 
ed to pass them without spécial référence. 

The decree of the court tselow is affirmed. 

BRADFORD, District Judge, dissents. 



PRATT et al. v. AUTO SPRING REPAIRER CO. 
(District Court, D. Massachusetts. December 20, 10] 1.) 

1. Patents (§ 216*) — Notice — Consthuctios. 

On the back of an order for certain patented auto spring repairers, the 
seller prmted a "Waruing to Trade," advising that its couusel claimed 
that the seller's patent covered broadly the seller's type of sprlug re- 
pairer, that ail spring repairers of this type made by others were in- 
fringements, and that the seller had recently brought suit agalnst a cer- 
tain alleged spring repalrer for infringement, and intended to proceed 
vigorously against ail others v^flio made and sold such articles. Ucld, 
that such notice did not constitute an undertaking to protect the seller's 
customers against Infringement and as a guaranty against infriuging 
compétition. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 329; Dec. Dig. 
§ 216.*] 

2. Baskruptcy (§ .322*)^Provable Olaims — Damages — Loss of Profits. 

A bankrupt on January 4, 1910, gave to clalmant two orders, one for 
30 gross of "Only Cotter setters," to be taken 5 gross or more at a tlme, 
during 1910, and the other for 2,000 auto spring repairers, to be taken 
in lots of .50 or more at a tlme, during the sanie year. Fifty gross of the 
setters were shlpped, and 100 auto spring repairers, when the bankrupt 
canceled both contracts, without valld ground for so doiug, and refused 
to receive any more. The materials were manutaetured and sold under 
patents, and it did not appear that, when the orders were repiidiated, 

*For other cases see same topic & § numbbe in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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claîmant tad any goods with which to flll the subséquent orders, or had 
prepared to ship the same. Ueld, that claimant was entitled to prove 
for the différence between what the articles would hâve cost to manufac- 
ture and dellver and tbe contract priée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 508-510; 
Dec. Dlg. § 322.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
the Percy Ford Company. Proceedings to review a referee's or- 
der disallowing a claim of the Auto Spring Repairer Company. 
Overruled. Claims allowed. 

For opinion of the Circuit Court of Appeals, affirming decree, see 
196 Fed. 495. 

Harvey H. Pratt, for plaintifïs. 
Albert P. Carter, for défendant. 

DODGE, District Judge. This créditer carried on business in 
New York City. The bankrupt, doing business in Boston, gave 
the creditor two orders in writing on January 4, 1910. One was 
for 30 gross of "Only Cotter setters," to be taken 5 gross or more 
at a time, during 1910. The other was for 2,000 auto spring re- 
pairers, to be taken in lots of 50 or more at a time, during 1910. 

The order for "Only Cotter setters" called for 5 gross (720) to 
be shipped as soon as possible. They were shipped in February, 
and the bill for them, amounting to $180, was paid in April. Five 
gross more were shipped in April, and the $180 due for them was 
paid in installments in July. Five gross more were shipped in 
July. On account of the $180 due for them, $150 was paid in No- 
vember and December; and $30 remained due at the time of the 
bankruptcy, being the amount for which the référée has allowed 
the creditor's claim. 

Fifteen gross more remained to be shipped under the order. 
They were never shipped, because the bankrupt, in a letter dated 
October 5, 1910, asked the cancellation of both orders, and gave 
notice that no more goods consigned by the creditor would be 
received. It is not claimed that the évidence afïords justification 
for the cancellation of this order. The only questions to be con- 
sidered are whether the creditor has proved the claim for damages 
by reason of the répudiation of the order, and, if so, to what 
amount? At the contract price, $540 would bave become due for 
the remaining 50 gross, if shipped, and they would hâve cost the 
creditor $259.22. It contends that the différence of $280.78 should 
hâve been allowed it, in addition to the unpaid $30. The ques- 
tions hère raised are further considered below. 

The order for the auto spring repairers directed 50 to be shipped 
immediately. They were shipped in January, and $110 due for 
them was paid in March. Fifty more were shipped in July, and 
the same amount paid for them in October. On October 5th, 1,900 
remained to be shipped, when the bankrupt sent its notice refus- 
ing to receive any more goods. The bankrupt contends that the 

'For otber cases see same topic & § numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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creditor so far failed to comply with certain agreements in con- 
nection with the order as to justify its répudiation of the contract 
and refusai to take the remaining 1,900. 

[1] The auto spring repairers were manufactured by the cred- 
itor under a patent owned by it. On the back of the bankrupt's 
order for them was printed the following, under ' the heading 
"Warning to the Trade" : 

"Auto Spring Repairers. 

"We are advised by our patent counsel tliat this patent covers broadly our 
type of spring repairer, now vvell Ivnown to the trade and to the public, and 
that ail spring repairers of this type made by others are infringemeuts upon 
our patent. 

"We hâve recently brought suit In the United States Circuit Court for the 
Southern District of New York against the Manhattan Storage Co. and 35% 
Automobile Supply Co., maker and seller of one iufringing spring repairer, 
and iutend to proeeed vigorously against ail others who make or sell infring- 
lug articles. Auto Spring Repairer Company." 

The référée has construed this notice as an undertaking by the 
creditor to protect its customers against infringers and as a guar- 
anty against infringing compétition. I am unable so to regard it. 
It seems to me to do no more than announce to the public the creditor's 
claim that other spring repairers infringed its patent and its intention 
to proeeed with vigor against ail who should make or sell them. I 
am unable to see in the notice any guaranty against such infringe- 
ment as might continue notwithstanding the litigation threatened, 
nor does the évidence seem to me to warrant a finding either that 
the creditor had no intention of prosecuting infringers with vigor 
or failed to do so. Nor do I find sufficient reason in the évidence 
for the conclusion that any such failure on the creditor's part was 
the real cause of its attempted cancellation of the order. After 
endeavoring in vain in several letters to persuade the creditor to 
canccl, because it had found itself unable to pay for or sell more of 
the goods ordered, it seems to me to bave repudiated the order 
on October 5th as a last resort, without any very distinct statement 
of the reasons whereon it relied. 

Four thousand one hundred and eighty dollars would hâve been 
due at the contract price for the 1,900 spring repairers not shipped, 
and to bave shipped them would hâve cost the creditor $872.30. 
The différence of $3,307.70 is claimed as damages. 

The creditor did not itself manufacture the spring repairers. It 
bought from others the various parts constituting them, and as- 
sembled them in its own place of business for shipment. It never 
did actually make up ready for shipment the whole quantity 
of 1,900. À very much smaller quantity was ail it had on hand 
when the bankrupt refused to take any more. Ail thèse it sold to 
other parties, and at no réduction, so far as appears, from the price 
agreed on with the bankrupt. The same facts are true as to the 
15 gross of "Only Cotter setters" which it expected the bankrupt 
to take. Its claim for damages, therefore, is a mère claim for the 
profit it would bave made, if permitted to fill both orders in full. 
199 F.— 28 
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The référée has held that the claim for thèse anticipated profits is 
too remote and spéculative, and for that reason has decHned to 
allow them as damages. 

In Hinckley v. Pittsburg Steel Co., 121 U. S. 264, 275, 7 Sup. Ct. 
875, 879 (30 L. Ed. 967), the facts were very similar to those hère 
involved. The plaintiff was allowed to recover the différence be- 
tween the contract price and the cost of making and delivering the 
goods contracted for. It is said : 

"Wherever profits are spoken of as not a subject of damages, it will be 
found that sometlilng contingent upon future bargains, or spéculations, or 
States of tlie niarket, are referred to, and not tlie différence between the 
agreed price of somethlng contracted for and Its ascertainable value or cost." 

[2] It cannot be said in this case that the seller's profits under 
the contract were not within the intent of the parties when they 
agreed. The bankrupt cannot hâve supposed its orders were to 
be filled without profit to the créditer. On the contrary, it knew 
that the créditer claimed the exclusive right to sell them, and was 
presumably expecting to dérive the benefit of its monopoly from 
filling orders like thèse. The gênerai rule as to the seller's dam- 
ages under circumstances like thèse, when the buyer has broken a 
contract for goods to be furnished at an agreed price, is thus stated 
by the Court of Appeals for the Eighth Circuit, in Kingman v. 
Western Mfg. Co., 92 Fed. 486, 490, 34 C. C. A. 489, 493 : 

"ïhe measure of damages upon articles covered by sueh a contract for 
wMeh no materlals had been bouglit and upon whicb no work had been ex- 
pended at the tinie of the breach, is the différence between the aniount it 
would cost tho manufacturer to make and deliver them and the contract 
price, if that price is greater than the cost." 

I am unable to see anything in the facts of this case sufiicient 
to remove it from the opération of this rule. It does not appear 
that, wheil the bankrupt repudiated the orders it had given, there 
were any goods in the creditor's hands which had been specifically 
devoted to filling thèse orders and prepared for shipment under 
them. Had it so appeared, the market value of such articles might 
hâve to be taken into account. The definite refusai of the bankrupt 
to receive any more of the goods made it unnecessary for the créd- 
iter to ship, or ofïer to ship, before the end of 1910, ail the goods 
not previously shipped under the orders before it could claim dam- 
ages. 

I am obliged to hold, on the facts presented, that the créditer 
has established its right to the allowance of the profits referred to 
as part ef its claim. See the cases above cited; also River Spin- 
ning Ce. v. Atlantic Mills (C. C.) 155 Fed. 466, decided in this cir- 
cuit in 1907; Jackson v. Washington, etc., Co., 35 App. D. C. 41 
(1910). The referee's order disallowing this part of the claim is, 
therefore, overruled. The total amount for which the claim is to 
be allowed will include the $30 unpaid for goods delivered, and also 
the profit upon the goods remaining to be shipped under both or- 
ders, in ail $3,618.48. 
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W. H. COB MFG. CO. et al. v. AMERICAN EOLL GOLD LEAF CO. et al. 

(District Court, D. Rhode Island. September 28, 1912.) 

Xo. 2,740. 

1. Fatents (§ 328*) — Validity and Infeingement — Machine for Packag- 

ing Décorative Films. 

ïhe Coe patent. No. 580,817, for a machine for packaging décorative 
films, designed for winding np on a supportiug strip of paper and into a 
package roll a continuons strip of gold leaf or siiuilar nietallic film en- 
tirely by mechanical action, was not anticipated, discloses patentable in- 
vention, and is entitled to a fairly broad range of équivalents ; also held 
infringed. 

2. Patents (§ 235*) — Infeingement — Similarity of Opération — "ArïOMAT- 

ICALLY." 

The Word "automatieally" may properly be applied to a niechanism 
which is hand-actuated, as well as to niechanism which is actuated by 
otlier inechanism, where, wheu so actuated, the parts co-operate and 
Ijerform their functions automatieally. 

[Ed. Note. — For other cases, see l^atents. Cent. Dig. §■ 371 ; Dec. Dig. 
§ 235.* 

For other définitions, see Words and Phrases, vol. 1; pp. 640, 650.] 

3. Patents (§ 328*) — Vaudity and Infbingemesi — Package Roll of Me- 

TALLic Leaf. 

The Coe patent. No. 848,883, for a package roll of metallic leaf, held 
Yalid and infringed. 

In Equity. Suit by the W. H. Coe Manufacturing Company and 
others against the American Roll Gold Leaf Company and others. 
On final hearing. Decree for complainants. 

Tillinghast & CoUins and Wm. R. Tillinghast, ail of Providence, 
R. I., for complainants. 

Horatio E. Bellows, of Providence, R. I., for défendants. 

BROWN, District Judge. The bill charges infringement of two 
patents to Walter H. Coe— No. 580,817, April 13, 1897, for a "ma- 
chine for packaging décorative films" ; and No. 848,883, April 2, 
1907, for a "package roll of metallic leaf." 

[1] The machine of patent 580,817 is designed for winding up, 
upon a supporting strip and into a package roll, a continuons strip 
of gold leaf or similar metallic film. The continuous strip of gold 
leaf is formed from a succession of overlapping gold leaves. 

In the prior art is the Wright patent, 289,486, December 4, 1883, 
which shows a continuous strip of gold leaf rolled up upon a sup- 
porting strip. Sheets of gold leaf were placed by a hand tool upon 
a stipporting strip of paper, the edges were slightly overlapped, 
then pressed together, and the strips of paper and gold were then 
rolled up .together into a package roll. 

The Wright apparatus was simple, consisting of two rolls with 
a pad between them. Erom a supply roll the paper was carried 
along the pad to a second roll. The gold leaf was applied by the 
operator fô the paper while on the pad, and then rolled up together 
with the paper upon the second roll ; the opération being repeated 
until the package roll was of the desired size. The Wright patent 

•For other cases see same topic & % humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suggests that the paper be dusted with powder before the gold 
leaf is laid upon it. 

Mr. Livermore, complainants' expert, states that the machine of 
the Coe patent was devised — 

"to perform tlie opération of transferrlng sheets of gold from the book to the 
paper-supporting strip, and to apply them in proper lapped position on said 
strip, without reqniring any hand manipulation whatever of the gold leaf 
otliei' than wliat uiay be involved from Unie to time in siuoothing eut some 
portion of the sheet which niay hâve failed to adhère properly to the paper 
when applled thereto by the machine." 

In the Coe machine there is a supply roll for a strip of mount- 
ing paper, to whicli the métal film is to be applied, and in which 
it is to be rolled up, and from which it subsequently may be ap- 
plied to a surface prepared for gilding. As the strip is led ofï from 
the supply roll, there is provision for giving one surface a slight 
coverirtg of powder to render it nonadhesive relative to the gold 
leaf; the other surface being dragged over a bar of wax to render 
it slightly adhesive, so that the gold leaf will adhère thereto. After 
one surface has thus been rendercd adhesive and the other non- 
adhesive, the strip is carried around a cylinder or pressing roUer 
with its nonadhesive surface against the cylinder and its adhesive 
surface exposed. The book of films or gold foil sheets is placed 
upon a supporting table. The uppermost paper leaf of the book 
is turned back, exposing the gold film. x\t each cycle of opération 
of the machine the pressing roller and other rollers will draw ofi: 
from the supply roll a part of the mounting strip, and wind another 
equal portion into the package roll. At the same time the table 
will be yieldingly pressed upward toward the pressing roller, 
whereby the exposed sheet of gold will be pressed against the 
mounting strip on the pressing roller and pressed into contact with 
said strip as it advances in feeding action. The table is then re- 
turned to its original position, the operator turns another paper leaf 
and exposes the next gold film sheet, and the opération is repeated. 

To form a continuons strip the sheets of gold must be properly 
lapped. At the end of the feed movement the sheet already ap- 
plied is left in just the proper position to engage with the forward 
edge of the next sheet. The sheets of foil are each properly lapped 
upon the one previously applied without hand manipulation of the 
leaf. The movements of the table and pressing roller are posi- 
tively fixed by the mechanism, and thèse movements détermine the 
relative positions of the rear edge of the leaf already applied to the 
forward edge of the sheet to be applied. 

The complainants' expert, Mr. Livermore, says upon a review 
of the évidence as to the prior art: 

"The machine of the Coe patent was the flrst example of a machine of any 
kind for performing the work of transferring metallic film sheets (rom a book 
to a ^upporting strip of indefinite length and forming a rolled-up i«ckage 
strip of such paper with foil mouuted upon one side thereof ; said work being 
performed entirely by the machine éléments, without any hand manipulation 
of the foil whatever in the normal regular opération of produclng mate- 
nal. * • •" 

In my opinion this statement is accurate and fully justified by 
the évidence in the record. The inventor, therefore, was entitled 
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to generic claims and to cover a fairly broad range of équivalents. 

As each brief discusses claims 1 and 4 as similar claims involving 
the same questions, we may follow that course. 

"1. In a machine for wluding décorative films iuto a package roll, the com- 
bination, with means for drawing the strip forward, of the pressing roUer, 
the table for holding the book of décorative films, and means for auto- 
matlcally causing the lapping contact of the décorative films upon the strip, 
substantially as doscrll-cd." 

"4. In a machine for winding décorative films into a package roH, the 
comblnation with the pressing roUer, the table for snpporting the book of 
films, and means for axitomatically lapping the films upon the strip, of the 
statioiiary roller, and the movable roller, adaptcd to hold the winding package 
la contact with the pressing roller and the stationary roller, substantially 
as dcscribed." 

Claim 1 bas as an élément "means for automatically causing the 
lapping contact of the décorative films upon the strip, substantially 
as described." Claim 4, "means for automatically lapping the films 
upon the strip," etc. 

The relative positioning of the two films is produced positively 
by the relative travel of the table and roll. There is a concurrent 
travel of table and pressing roll for a distance equal to the length 
of the leaf less the length of the lap of the two films. The lapping 
opération includes the bringing of the edge of one film over the 
edge of the other and the bringing of the two edges into contact, 
so that they will adhère and form a continuons strip. 

The principal question of infringement relates to the lapping op- 
ération, and to a comparison of the means employed by complain- 
ants and défendants for that purpose. 

In the complainants' machine the table that supports the book 
of films bas both a latéral movement, whereby the edge of the 
new sheet is brought under the edge of the preceding sheet, and 
an upward movement, which brings the edges in contact. Thèse 
movements are machine controUed. 

The défendants employ a table which is pivoted and is tilted by 
the hand of the operator, carrying the new film to the preceding 
film on the pressure roll by an angular movement that is both for- 
ward and upward. Tins is the exact mechanical équivalent of 
complainants' latéral and upward movement. 

As in complainants' machine the relative positioning of the films 
is produced positively by the mechanism of the machine. The de- 
fendants' table is positively controlled in its angular movement 
forward and upward by the pivots upon which it moves. The op- 
erator has only to press downward the rear end of the table, and 
can trust entirely to the machine itself to guide and carry the ad- 
vancing leaf of gold into proper contact with the preceding film. 

[2] The défendants lay great stress upon the manual opération 
of pressing down the rear eud of the table. This, it is said, is not 
an "automatic" opération. The défendants' combination, neverthe- 
less, includes means for causing the lapping contact of the films 
upon the paper strip. Thèse means are mechanical means, which 
are not mère hand tools, though the hand may be employed to fur- 
nish power to operate them. The hand power is applied at a time 
when the strip upon the pressure roll is in a suitable position for 
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lapping engagement with the succeeding strip. The roll, it is 
said, merely serves as a dead abutment. But it not only co- 
opérâtes with the table when the table brings the new film in con- 
tact with the preceding film to press the two films together, but 
it automatically présents a film in proper position for engagement 
with a new film. It is apparent that what the operator does in the 
lapping opération is very différent from the manipulation of a hand 
tool. 

The Word "automatically" may properly be applied to mechan- 
ism which is hand-actuated, as well as to mechanism which is ac- 
tuated by other mechanism. It may mean "self-regulating," as 
well as self-moving. The operator may do something, and the 
machine may do the rest. So far as the mechanism does what 
the operator himself was obliged to do in the prior art, so far as 
machine parts act in accordance with the law of their organiza- 
tion, and do what otherwise the operator must do himself, so far 
the word "automatically" may be properly applied. 

"It may as well be applied to any part of tlie patented machine as to the 
whole of it, when necessary to give fiiU effect to the invention." Bresnahan 
V. Tripp Giant Leveller Co., 102 Fed. 899, 43 0. C. A. 48. 

The défendants' machine has means for automatically controlling 
the position of the film that is on the roll, and also means for carrying 
the succeeding film into lapping contact with the preceding. The lat- 
ter means, while hand-actuated, do not correspond to and are not 
controlled in direction by the movements of the hand. The hand 
moves down, and this movement is "automatically," by the law of the 
machine, converted into a forward upward movement, which produces 
the lapping contact in co-operation with the roll, which has been ma- 
chine-controlled in its movements. The questions which the défend- 
ants raise upon the word "automatically" are rather verbal than sub- 
stantial. I agrée with the opinion of complainants' expert, Mr. Liver- 
more, that the machines differ only in minor mechanical détails of 
subsidiary features not referred to in the claims in suit. 

Olaims 2 and 3. 

"2. In a machine for wlnding décorative films into a package roll, the 
combination, with means for wlnding up the strip and film in a package 
roll, of a bar of wax or other suitable material, in contact with which the 
strip is drawn, to receive a coating adapted to secure the proper adhésion 
of the film to the strip, and means for applying the film to the strip, sub- 
stantially as described. 

"3. In a machine for winding décorative films into a package roll, the 
combination, with means for drawing the strip forward, of a pad for spread- 
ing the powder npon one side of the strip, and a bar of wax or other suitable 
material, in contact with which the strip is drawn to receive a coating upon 
the opposite side of the strip, which is adapted to secure the proper adhésion 
of the décorative film thereto, substantially as described." 

Thèse claims include éléments which operate upon the paper to 
make it adhesive or nonadhesive. The bar of wax is employed to 
make one side of the paper adhesive in order to secure the adhésion 
of the gold. 

In défendants' machine there is employed, in a position correspond- 
ing to that of complainants' bar of wax, a brush of stiflf wire. Ac- 
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■cording to the prépondérance of évidence, this serves to give a slight 
roughness to the surface of the paper, thus aiding the adhésion of 
the gokl film to one side of the paper. The présence of this wire 
brush for the performance of any other function is not satisfactorily 
shown by the défendants. 

Claim 2 is for a combination which inchides means for applying 
the film to the strip, as well as means for preparing the strip to make 
it adhesive. In a patent to Coe, No. 848,883, is a disclosure that a 
strip roughened on one side may be employed, instead of a strip waxed 
on one side. The substitution of means for roughening, instead of 
means for waxing, seems merely the substitution of équivalent means 
of rendering the surface adhesive. The bar of wax and the wire 
brush are similar in location. They are alike, in that they both serve 
to make one side of the paper adhesive. The cylindrical bar of wax 
is not merely material used in making the product, but serves as a 
mechanical support to a removable surface, just as a métal inking 
roll serves to support and to présent ink in a printing press. It bas 
a mechanical function of presenting the adhesive to the paper at the 
proper time. Whether this roll is ail of wax, or of métal covered 
with wax, would be immaterial. 

Under the principles stated by Judge Coït in Edison Electric Light 
Co. v. Boston Incandescent Eamp Co. (C. C.) 62 Fed. 397, and by 
Judge Taft in McCormick Harvester Mach. Co. v. C. Aultman & Co., 
69 Fed. 371, 386, 16 C. C. A. 259, I am of the opinion that the de^ 
fendants do not escape infringement of claim 2 by the substitution 
of the wire brush for the bar of wax. 

Claim 3 includes a pad for spreading powder upon one side of the 
strip, as well as the bar of wax, but omits the means for applying the 
film to the strip. It thus seems to relate merely to the function of 
preparing the paper, so that one side may be adhesive and the other 
nonadhesive. The défendants cite nothing that anticipâtes this claim. 
What bas been said concerning the bar of wax in relation to claim 2 
is also applicable to claim 3. 

Patent 848,883, for Package Roll of Metallic Leaf. 

[3] The single claim is: 

"A package roll of metallic leaf, having its snpiwrtlng strip provided with 
a siuootli surface at one side, and a couipai'atively rough surface at the other, 
whereby the metallic leaf may be siiltably held for delivery upon unwlnding 
the roll." 

The patentée thus describes the invention : 

"It Is the oh.iect of ]iiy invention to dispense wlth the use of both adhesive 
and nonadhesive materials in connection with the supportina strip of a pack- 
age roll; and my invention consists in a package roll of metallic leaf in which 
the Rupporting strip is provlded with a smootli surface upon one side and 
comparatively rough surface upon the other side, wliereby the metallic leaf 
will be une(iual!y acted upon by the surface of the said strip, and the package 
roll may be unwound without lialiillty of displacing the fillet of metallic 
leaf from its proper connection with the unwound strip, and the troublesome 
employment of wax or powder will be avoided." 

The first question is whether the spécifie character of the compara- 
tively adhesive and nonadhesive surfaces of the supporting strip in- 
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volves a patentable différence from the package rolls of the prîor art. 
The spécification states : 

"The metallic leaf, when unwound from the package roU A, will be prop- 
erly held on the said supportiug strip hy the natural tendency of the metallic 
leaf to cling to the rough side and leave the smooth side thereof." 

The citations from the prior art do not describe this spécifie con- 
struction, which is in the line of simpHfication in structure as well as 
of manufacture. 

The prior use of adhesives and nonadhesives shown in the machine 
patent in suit and in other patents to Coe, No. 508,869, November 
14, 1893; No. 548,113, October 15, 1895; No. 668,575, February 19, 
1901 — and his means îor dispensing with adhesives in his patents No. 
678,162, July 9, 1901, and No. 819,001, April 24, 1906, tend to show 
that, after the generic invention of a roll with a supporting strip 
with adhesive and nonadhesive sides, there was still a practical dif- 
ficulty in finding the best means for that purpose. 

Under such conditions, and in the absence of évidence to anticipate, 
the court is imable to say that the change from the prior art was 
obvious and did not involve patentable invention. The patentée is 
entitled to the presumption of validity which attaches upon the issue 
of a patent. 

Upon a hearing which included the opération of the machines be- 
fore the court, and upon a considération of the briefs and record, I 
am of the opinion that both patents are valid, and that the défendants 
infringe claims 1, 2, 3, and 4 of patent No. 580,817, and the single 
claim of patent No. 848,883. 

A draft decree may be presented accordingly. 



PERFECTION COOLEK CO. v. CORDLEY et al, 

(District Court, D. Massachusetts. August 19, 1912.) 

No. 83. 

Patents (J .H2S*) — Yaliditt and Infringement — Water-Cooleb. 

The Newell patents. Ko. 895,781, for a water-cooler, and No. 895,782, 
for an improvement thereon, are meritorious, aud represent an advance 
In the art, iu that they cover a new type of water-cooler, disclosing pat- 
entable novelty and invention ; also held inf ringed. 

In Equity. Suit by the Perfection Cooler Company against Hen- 
ry G. Cordley and others. On final hearing. Decree for complain- 
ant. 

A. S. Pattison, of Washington, D. C, James A. Tirrell, of Bos- 
ton, Mass., and Livingston Gifford, of New York City, for com- 
plainant. 

Ellis Spear, Jr., of Boston, Mass., and A. P. Greeley, of Wash- 
ington, D. C, for défendants. 

COLT, Circuit Judge. This is a suit for infringcment of two 
patents granted to Isaiah Newell for improvements in water-cool- 
ers. The first patent, No. 895,781, was applied for July 22, 1902, 
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and issued August 11, 1908. The second patent, No. 895,782, was 
applied for September 26, 1903, and issued August 11, 1908. 

The first patent is for a new type of water-cooler, and the sec- 
ond patent is for an improved form of this type. 

The delay in the issuance of thèse patents was caused by inter- 
férence proceedings, in which priority of invention was awarded to 
Newell. Rose v. Clifford, 31 App. D. C. 195, 197 (1903). 

In the opinion in thèse interférence proceedings, the Court of 
Appeals thus defines the invention : 

"The invention liere iu Issue relates to an improvemeiit on water-coolers, 
liavlng a réceptacle for water witliin a chamber for ice, so arrangée! tliat 
tlie réceptacle contalning the water is surrounded with ice. The water is 
clrawn from the réceptacle by means of a pipe, to which a faucet is at- 
tached. The réceptacle is supplied with water from a bottle fllied witli 
water, and inverted so that the niouth of the bottle extends through a tunnel, 
in which the inverted bottle rests, into the réceptacle. ïhe water passes 
from the bottle into the réceptacle until it rises to a level with the mouth 
of the bottle, when the liquid seals the mouth of the bottle. When water 
is drawn from the faucet, the water is lowered in the réceptacle untll the 
air is permitted to enter the mouth of the bottle, when the water again 
flows into the rece])tac1e and so continues untll it rises to the mouth of tlie 
bottle and seals it." 

In Cole V. Cordley, 167 Fed. 542, 93 C. C. A. 220, the Circuit 
Court of Appeals for the Second Circuit, in referring to the water- 
cooler described in the first Newell patent, spcaks of it as "Newell's 
fundamental invention," and it describes the Newell type of cooler 
as one in which a large glass bottle containing pure, potable .wa- 
ter is inverted upon a réceptacle containing ice, which surrounds 
a conduit for the water located in the réceptacle. In this way the 
water is kept cool, and may be drawn off by a faucet, in which the 
conduit terminâtes, at the bottom of the réceptacle. In short, the 
water, after being cooled, is delivered to the drinker direct from the 
bottle. 

There is no doubt upon this record that Newell invented a new 
type of water-cooler, which bas met a public want, and which bas 
gone into extensive use. 

While the problem which Newell undertook to solve was a com- 
paratively simple one, the évidence shows that he only attained 
success after repeated efforts : and it further appears that, although 
the Newell structure described in bis first patent is a simple one, 
a number of patents bave been issued for improvements or modi- 
fications of that structure ; the finst of thèse improvements being 
embodied in the second Newell patent in suit. 

In his first patent, No. 895,781, Newell describes his invention as 
follows : 

"My invention relates to improvement.s in water-coolers, and pertains to 
a construction whlcli is adapted for users of minerai and distilled waters, 
whereby the same can be used directly in the côoler from the original pack- 
age, l)ottle, or demijohn ; the construction being simple for enaUling the bottle 
to be placed iu position or removed, and for the purpose of inserting ice 
withln the cooler. 

"By the use of my invention, the users of minerai and distilled waters 
are enabled to use the water directly from the original package, and thus 
absolutely prevent any contamination of the water by coming in contact 
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wltli the Ice, or becoming contaminated by disease germs in any manner 
whatsoever, wWch insures the user that he Is recei^^lng the minerai or dis- 
tilled water In its original pure condition, and at a proper cool température 
for pleasant drinking." 

The following drawing from the patent illustrâtes the Newell 
structure : 

In describing tliis structure the spéc- 
ification says: 

"Referring to tlie drawings, 1 is the main 
or body portion of the cooler, and in whieh 
the ice is placed. Located within the body 
portion is a water receiver, whlch extends 
upward to near the top tliereof, and, as hère 
shown, consists of elther a diaphragm 2 as 
lllustrated in Fig. 1, or a coii of pipe 3. As 
hère shown, the pipe S extends upward to 
near the top of the body portion 1, and com- 
]uunicatés witli a réceptacle 12. The water 
froni the original package, bottle, demijohu, 
or otlier vossel 4, passes therefrom to the ré- 
ceptacle .12, tlience tlirough the pipe 8 and to 
the coil or diaphragm, at the bottom of the 
body portion 1. 

"In the two forms' of construction hère 
shown for carrylng ont the invention, the 
cooled water is dlspensed from either the 
coil pipe forra 3, or the diaphragm form 2, 
through a pipe 5 wliich extends through the 
body portion 1 of the cooler, and carries a 
suitable faucet fî at its outer end. The upper 
end of the pipe S is sultably supported at the 
inner slde of the body portion, and is provid- 
ed with a conically shaped opening 9, consti- 
tuted of block tin, which may or may not 
bave an inner rubber llning. 

•'Hemovably placed in the upper end of the body portion, is a cover or 
liottle supportlng ]iiember 10, and thls memher bas a centrally upwardly 
projectlng flauçe 11, forming a flange opening for the neck of the original 
rtackage, bottle, m- demljohn réceptacle .} and an outer upwardly-extending 
(lange 11', whlch surrounds a portion of the bottle as shown. Placed im- 
medlately below the flange opening 11 is a réceptacle 12, and thls réceptacle 
li carries a pipe J.) having a tapered end 15, fitting snugly and water-tight 
the tapered ppening i) at the upper end of the pipe 8, but which is removable 
therefrom. The location of the réceptacle 12 Is snch that the mouth of the 
bottle Is inserted within the réceptacle, as clearly shown in Figs. 1 and 2, 
and serves as an automatlc feed for tlie water from the bottle or demljolin i 
as It is being drawn through the faucet 6. 

"A bottle protectlng case 11 is removably placed over tlie upper end of 
the main or body portion 1 of the cooler, and forms a protection for the 
bottle, and as a flnlsh to the cooler. 

«'«««««■Il***** 

"By means of a cooler of this form, less ice is required, and, as before- 
stated, contamination of the pure water absolutely prevented. There are 
no valves or siphon action in thls device, and it is so simple that any one 
can use or operate it, and it enables the user to obtain water from the orig- 
inal package, which is an absolute assurance of obtaining the water in its 
original condition. 

"The action of automatically cutting off tlie flow of water from the bottle 
.} is well under.stood, and opérâtes by the water in the funnel closing the 
mouth of the bottle, thus preventing the flow of air into the bottle, which 
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prevents tlie flow of water therefi'om, and it may aptly be termed a pneu- 
matic automatlc ctit-ofC." 

It is apparent from this citation from the spécification that, while 
the main features of the Newell structure are comparatively sim- 
ple, the structure as a whole involved the combination of quite a 
large number of separate parts or éléments. 

Of the claims in issue, Nos. 12, 13, 14, and 15, it is sufficient to 
cite claim 12 : 

"A devioe for delivering and cooling bottled water, tlio same conslstlng lu 
the combination of a cooling-clianilier adairted to eoiitiiin a cooling agent and 
provided witli an opening in Its upper part througU whieh the neck of the 
inverted bottle passes, a water receirtacle upon wliich sald cooliug agent acts 
to cool the contents thereof and provided with an opening iuto whicli the 
liead or neck of tlie inverted bottle projects, a bottle placed with its open 
mouth extending througli said openings in the cooling-chaniber and said 
réceptacle and pi'ojeotiug dowiiwardly into said water-receptacle in position 
to he sealed by tiie water in said réceptacle wlien said water rises tlierein 
to sub.stantialiy the level of the niouth of the bottle to stop the flovv there- 
from and to be nnsealed by said water when its level is lowered in said 
réceptacle and thereby rcplenish the latter, and means for drawing water for 
use from said water-receT)tacle. whereby successive portions of the water in 
the bottle are automatically delivered to said water-receptacle and cooled 
thereln, such delivery takiug place at finies determined by the drawing of 
water from said water-receptacle for use, substantially as ànd for the pur- 
pose set forth." 

The second Newell patent, No. 895,782, is for an improved and 
more simple form of tlie same type of water-cooler as is described 
in his first patent. This water-cooler is illustrated in the following 
drawing from the patent : 

In describing the important features of this 
structure the spécification says : 

"In carrying ont my invention, I provide a suitable ré- 
ceptacle or body portion 1, which may be made of any 
suitable material. Located within this réceptacle is a 
water-contalning vessel 2. This vessel 2 is prineipally 
composed of glass, as being the best snited for tlie purpose, 
and the particular formation of this vessel is oiie of the 
essential features of niy présent invention. It will be 
observed that this vessel 2 is constructed with a lower 
and large portion 3, whieli preferaVily almost fills the bot- 
tom portion of the main vessel 1. l'rojecting from the en- 
larged portion 3 is au eloiigated neck /;, formlug a pas- 
sageway, and the upper end thereof is prefcrably about 
in the same horizontal plane as the top of the main ves- 
sel 1. 

"The main vessel is provided with a cover .5, and this 
cover has a central opening provided with an upwardly- 
ilaring flange or meinber 6', whicli projects above the top 
and preferably below the top, and iuto the moutli or upper 
end of the neck ,'/ of the auxiliary vessel, as clearly il- 
lustrated in Fig. 2. The fiauge 6 foruis a support for the 
bottle 7 containing the pure water, and wliicli is the orig- 
inal package. Placed within the main vessel 1, around 
the neck and upon the lower enlarged portion of tlie 
auxiliary vessel, is a suitable quantity of ioe 8. 

"A suitable faucet ,9 liasses through the main vessel 1 
&nd is in communication with the enlarged portion 3 of the auxiliary vessel." 
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With respect to this patent, claims 1, 3, and 7 are in issue. Of 
thèse claims it is only necessary to cite tlie first: 

"A cooler comprislns a maiu vessel, an auxlliary vessel placed therein and 
of a rtiualler area tliaii tlie main vessel to permit ice to be placée! there- 
arouiul, tlîe aiixiliary vessel extendiug to tlie upper portion of tlie main vessel 
and adapted to receive tlie inoutli of the bottle, a support for the bottle ar- 
raiijied exterior in respect to the main vessel, and an outlet connection con- 
neeted witli the lower portion of the auxlliary vessel and passing throuj^h 
the main vessel." 

The défendants' cooler is illustrated in the following drawing: 

It is apparent, upon an exami- 
nation of the défendants' cooler, 
that it is like the Newell cooler, 
with some immaterial changes in 
form. The main différence in 
form between the défendants' 
structure and the structure of the 
second Newell patent is that in the 
former the water réceptacle pro- 
jects above the top of the main 
vessel and forms the support upon 
wliich the bottle rests, whereas the 
Newell structure is provided with 
a cover having an upwardly ex- 
tended flange, which forms the 
support for the bottle. This ex- 
tension, however, of the défend- 
ants' réceptacle, performs the same 
function as the Newell cover, and 
is therefore clearly an équivalent. 
If we take the défendants' struc- 
ture, and compare it with daim 12 
of the first Newell patent and 
claim 1 of the second Newell patent, we find that it contains the 
combination of éléments which form the subject-matter of thèse 
claims, or what is manifestly the équivalent of those éléments; and 
the same may be said of claims 12, 13, and 15 of the first Newell 
patent and claims 3 and 7 of the second Newell patent. 

Upon the question of infringement, therefore, we entertain no 
doubt. 

The main défense to this suit which was argued before the court, 
and which is discussed in the briefs, is that the Newell patents are 
void for want of invention in view of the prior art. In support 
of this défense there are introduced in évidence numerous prior 
patents in the water-cooler art and in analogous arts. 

While it is true that there is found in the prior art every élément 
of the Newell cooler, yet it is equally true that the prior art fails 
to disclose any structure which contains the combination of élé- 
ments which constitute the Newell cooler. The Newell patents de- 
scribe a type of cooler which is not found in any prior patent or 
prior publication. 
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Under the circumstances, it would serve no useful purpose to 
review the prior art, and compare thèse old devices with the Newell 
cooler. 

Upon the gênerai question of the prior art as bearing on the 
question of invention, it is sufficient to say that Newell invented a 
new type of water-cooler, that prior efforts in this direction had 
proved unsatisfactory, that this new type of cooler met a public 
demand, and that it has gone into extensive public use. 

In view of the évidence in the présent record and the décision 
of the Court of Appeals in Rose v. Clifford, supra, it seems to me 
that the complainant has fixed the date of the Newell inventions 
at a time prior to the Rose invention, which was in interférence in 
that case, and which is covered by his patent, No. 715,609, dated 
December 9, 1902. 

With respect to the so-called Estes cooler, it is clear that the 
évidence is not sufficiently definite and certain to take this alleged 
anticipation out of the list of abandoned experiments. 

Our conclusion is that the inventions covered by the Newell pat- 
ents in suit are meritorious, that they represent an advance in the 
water-cooler art, in that they cover a new type of water-cooler, that 
they are not void for want of patentable novelty, in view of the 
prior art, and that the défendants' cooler infringes the claims in 
issue. 

A decree may be entered for the complainant. 



BOSTON TOWBOAT CO. v. JOITX II. KIOSXON CO. 

(District Court, W. D. Washington, N. D. August 24, 1912.) 

No. 2,055. 

Corporations (§ 499*) — Capacity to Sue — Wasiungton Sïatuie — Effeot 

OF FaILTJEE to PaY LiCEXSE FbB — COUNIERCLAIM. 

Rem. & Bal. Code AVash. § 3715, which pi'ovides that a corporation 
which has not paid its annual license l'ee last due, imposcd by the pre- 
ceding section, shall not he permitted to commence or nialntain any ac- 
tion or suit in the courts of the state, as construed by the Suprême Court 
of the state, does not deprlve a corporation which is in default for non- 
payment of such fee of the capacity to défend au action, and where, in 
an action commeneed by it, the défendant pleads its incapaclty to sue 
and also a counterclaim, the court has jurisdictlon to adjudlcate upon 
the counterclaim, and, if established, to allow it as a set-off against 
plaintiff's demand, where défendant prays for such relief, although not 
to render an affirmative judginent in favor of tlie plaintlff for any excess. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1910, 1911, 
1913-1919; Dec. Dig. §■ 499.*] 

At Law. Action by the Ijoston Tovvboat Company against the 
John H. Sesnon Company. On demurrer by plaintiff to defendant's 
second affirmative défense. Overruled. 

Piles & Howe and E. C. Hanford, for plaintifï. 
William Gorham, for défendant. 

•For other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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CUSHMAN, District Judge. This cause is now before the court 
on plaintiff's demurrer to the defendant's second affirmative défense. 
The complaint was filed in this court in November, 1911, and is one 
to recover $3,446.80, which it is alleged the défendant coUected at 
Nome in charges for freight earned in 1907 by the steamship Hyades, 
which ship and freight charges belong to plaintifï. 

The second affirmative défense of the answer sets up: That, be- 
fore the bringing of suit in this court, this controversy had been 
terminated in the courts of the state of Washington. That, in 1908, 
plaintiff brought suit against the défendant for $4,269.69, in the su- 
perior court of King county, Wash., a court of gênerai jurisdiction. 
That this défendant appeared and answered, setting up a number of 
counterclaims and offsets, aggregating $3,446.86, That plaintifï, by 
reply, put in issue the allégations of the varions counterclaims. That 
the answer was amended to allège that the plaintiff was a foreign 
corporation. "That, at the time of the commencement of the ac- 
tion, plaintiff had not, and bas not since said time, paid its annual 
Hcense fées to the state of Washington, due at the time of the com- 
mencement of the action." 

Thèse allégations were put in issue by a further reply: That the 
cause was tried in the superior court, without a jury; the court find- 
ing the défendant indebted to the plaintiff in the amount prayed for 
in the complaint, $4,269.69, of which amount, during the progress 
of the trial, $822.89 was paid the plaintiff, leaving a balance due the 
plaintiff of $3,446.80. That the court further found in favor of the 
défendant upon its counterclaims and set them off against plaintiff's 
recov'ery to the amount of $3,446.86. That the court further found 
and concluded that the plaintiff was a foreign corporation; that it 
had not paid its license fee, as alleged in the answer; that therefore 
the plaintiff was without légal capacity to sue; that, but for the lat- 
ter finding and conclusion, the plaintiff would be entitled to judgment 
for costs. The action was dismissed with costs to the défendant. 
That the plaintiff appealed to the Suprême Court of the state of 
Washington from the judgment of dismissal, upon which appeal the 
Suprême Court, fînding no error, rendered an opinion affirming the 
judgment of the lower court. That plaintiff filed in the Suprême 
Court a pétition for a rehearing, upon the ground that the court was 
without jurisdiction to décide the case upon the merits, after deciding 
that the action could not be commenced or maintained, in the courts 
■of this state, and that so to do, and to enter judgment thereupon, 
was to take appellant's property without due process of law and 
.against the provisions of the fourteenth amendment to the Constitu- 
tion of the United States. That the pétition for rehearing was there- 
after denied and judgment rendered affirming the décision of the 
lower court. 

The argument upon the demurrer has covered a wide range; the 
plaintiff's main contention being : That the Suprême Court, neces- 
sarily, first determined that the plaintiff was without capacity to sue. 
Port Blakeley v. Springfield Ins. Co., 59 Wash. 501, 110 Pac. 36, 140 
Am. St. Rep. 863. That, having so decided, it thereby ousted itself 
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of jurisdiction to consider the cause upon the merits. That the only 
judgment that it had power to make was one of dismissal without 
préjudice. That any attempted ruling upon the merits was without 
jurisdiction, and its décision upon the same a mère nulHty for ail 
purposes. Black on Judgments, vol. 2, par. 713 ; Bunker Hill & Sul- 
livan Min. & Concentrating Co. v. Shoshone Min. Co., 109 Fed. 504, 
47 C. C. A. 200; Robertson v. State, 109 Ind. 79, 10 N. E. 582, 643;. 
Parker v. State, 133 Ind. 178, 32 N. E. at page 845, 18 L. R. A. 567 ;. 
EUiott v. Peirsol, 1 Pet. 328, 7 L. Ed. 164; 11 Cyc. 702 K (3); Parker 
v. State, 133 Ind. 178, 32 N. E. p. 845, par. 5, 18 L. R. A_. 567; 
Black, Judgments, vol. 1, par. 278; Armour v. Howe, 62 Kan. 587, 64 
Pac. 43 ; Risley v. Phénix Bank, 83 N. Y. 337, 38 Am. Rep. 421 ; 
Thompson v. Whitman, 18 Wall. 457, 21 L. Ed. 897; State of Rhode 
Island V. Corn, of Mass., 12 Pet. 657, 9 L. Ed. 1233 ; Wilcox v. Jack- 
son, 13 Pet. 511, 10 L. Ed. 264. In view of the conclusion reached, 
it will not be necessary to décide many of the matters for which 
contention has been made. 

The affirmative défense shows, if true, that, upon the trial in the 
superior court, the plaintifï was by the court allowed ail that it asked 
in its complaint ; but that there was set off against it the amount of 
the counterclaims sued for by the défendant. After ail, the only in- 
jury which has been suffered by the plaintiff is the judgment uphold- 
ing the counterclaims. The question involves the construction of a 
State statute. The interprétation given it by the Suprême Court of the 
state is binding upon this court. 

The act (section 3714, Rem. & Bal. Code) requires the payment of 
an annual license fee by corporations. Section 3715 of the same 
Code provides that: 

"No corporation shall be permltted to commence or maintatn any suit, 
action or proceeding in any of tbe courts of this state, witliout alleginj; 
and proving tliat it has paid its annual license last due." 

Under this act it has been held that, though a corporation may 
hâve no capacity to sue, still it has a capacity to défend, whether it has 
paid its license fee or not, and that, for the purpose of defending. 
it may "maintain" a suit. Rothchild Bros. v. M. H. Mahoney, 51 
Wash. 633, 99 Pac. 1031. 

In the later case of North Star Trad. Co. v. Alaska Y. P. E., 123 
Pac. 605, 606, it is said : 

"As to the plaintiff. it will be observed that the question of its capacity 
to sue was raised by the déniai of the answer ; that no proof of payment of 
its license fee was made ; and that for the purpose of obtaining an affirm- 
ative judgment it was not entitled to commence or maintain this action. 
The record, however, shows that, while the défendant by answer questions 
plaintiff's capacity to commence and maintain this action, it also by cross- 
complaint seeks an affirmative judgment for percentages due. ïo this 
cross-complaint, the plaintiff stands in the attitude of a défendant, and we 
cannot hold that it must be turned ont of court for want of capacity to sue, 
thus depriving it of the right to interpose any valid défense it may hâve 
to the cross-complaint. Although the statute prohlbits a defaulting corpo- 
ration from commencing or maintaining an action, it does not prohibit it 
from defending an action against it to the extent at least of any affirmative 
clalm prosecuted by Its adversary. If a corporation coujd not be sued be- 
cause of nonpayment of its license, it might avoid payment of its just 
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obligations and defraud its creditors by refusing to pay the lîeenae. On the 
other band, if It could net défend an action, It miglit be subjected to un- 
authorized and unjust judgnieuts. A corporation, eveu though in default for 
its license fee, sliould be pemiitted to défend au action against it to the 
extent of the deinand made by Its adversary, althongh it should not be per- 
mitted to obtaln an aflirmative judgment, other than an order of dismissal. 
In this action, plaintiff coiiies into court wlthout prevlous payment of its 
license fee, whlle the défendant, although attacking plaintlff's capaiity to 
sue, asks an affirmative judgment against it by cross-complaint, This being 
true, plaintiff may by déniai, set-off, counterclalm, or otherwise, oppose dé- 
fendants action, but only to the extent of resistlng the cross-eomplalnt. ïo 
permit the plaintiff to obtaln an affirmative judgment for any excess in its 
favor would authorize it to commence and malutaiu an action in violation 
of the statute." 

If the plaintiff had capacity to défend upon the counterclaim, the 
court's finding and judgment were authorized. If there was any ir- 
regularity, it was in givirig the plaintiff crédit for its claim against 
the counterclaim. There was no préjudice to the plaintiff in this. 
The défendant, having prayed in its answer that the amount of its 
counterclaims be offset against plaintiff 's claim, it was the only judg- 
ment that could be entered. 

Demurrer overruled. 



In re HOI''FMAN' 
(District Court, D. New Jersey. October 7, 1912.) 

1. WlTNESSES (§ 53*) — IIUSBAND AND WlFE— COMMUNICATIONS— StATUTES. 

2 Comp. St. N. J. 1910, p. 2222, § 5, provides that, in any trial or 
inquiry in auy suit, action, or proceeding in any court or before any 
person or comralttee having authority to examine vi'itnesses, the husband 
or wife of any person Interested therein as a party or otherwise shall 
be compétent and compellable to glve évidence, the same as other witness- 
es, on behalf of any party to such suit, action, or proceediug. Held, 
that where a husband, after wrongfuUy pledging hls wife's bonds for 
bis debt, in order to satisfy her offered to give to her other bonds be- 
longing to him of the same value, she was compétent, lu baukruptcy 
proceedings against her husband, to testify as to the conversation had 
between them at the tinie of the dellvery of such bonds, though at the 
time of the conversation they were subject to a lien for a loan to the 
husband, whieh was not discharged until within four months prior to 
the institution of bankruptcy proceedings. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 137-141; 
Dec. Dig. § 53.*] 

2. Courts (§ 349*) — Fédéral Courts— Competenct of Witnesses. 

ïhe competency of w^itnesses in civil proceedings In the fédéral courts 
Is determined by the laws of the state in whieh the court is held, un- 
der the Conformity Ac-t (Rev. St. § 858. as amended by Act June 29, 
1906, c. 3608, 34 Stat. 618 [U. S. Comp. St. Supp. 1909, p. 242]). 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. | 925; Dec. Dig, 
§ 349.* 

Competency of witnesses in fédéral courts following state practlce, see 
notes to O'Connell v. Reed, 5 C. C. A. 602 ; Hinchman v. Parlin & Oreu- 
dorff Co., 21 C. C. A. 278.] 

*For othér cases see same topic & § numbeB lu Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexe» 
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3. HUSBAND AWD WlFB (j 45*) CONTBACTa — MASBIED WoHAN PEOPEBTT 

RlQUTS. 

3 Comp. St. N. J. 1910, p. 3222, gives to a wlfe the ownershlp and 
control of her Personal property as if she were sole, and section 14 
déclares that nothing thereln contained shall enable a husband or wlfe 
to contract with or to sue each other, except as prevlously preserlbed. 
Held, that section 14 dld not prohibit an exchange of bonds between 
husband and wlfe to make good the husband's wrongful pledge of 
bonds belonging to hls wlfe, nor dld It llmit the jurisdlctlon of a 
court of equity to take cognizance thereof and enforce the wtfe's rlght 
to the bonds acqulred by her by vlrtue of the exchange. 

[Ed. Note. — For other cases, see Husband and Wlfe, Cent DIg. {§ 
229-231; Dec. L>ig. & 45.*] 

4. Husband and Wife (§ 205*)— CSontracts Inteb Se— Enforcement. 

Though courts of law, In the absence of statutory authorlty, will not 
enforce contracts between husband and wlfe, equlty will nid the wife 
to recover her separate property, whlch has corne into the hands of her 
husband, and has been retalned by hlm agalnst her consent. 

tEd. Note. — For other cases, see Husband and Wlfe, Cent. Dig. §§ 
744, 749-755 ; Dec. Dlg. § 205.*] 

5. Bankeuptct (§ 210*) — Wife of Bankbupt— Riani to Propekty— En- 

FOKCEirENT. 

Courts of bankruptcy are courts of equlty, and wlU aid the bankrupt's 
wife to recover her separate property, which had corne into the hands 
of her husband, and had been retalned by hlm agalnst her consent, as 
agalnst the husband"s trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 321-323; 
Dea Dlg. § 210.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Nich- 
olas W. Hoffman. On review of referee's order adjudging that the 
title of certain bonds in the possession of the bankrupt's wife was in 
the trustée, and directing her to turn them over to him. Reversed 
and remanded. 

James L,. Griggs, of Somerville, N. J., for Anna C. Hofïman. 
George H. Large, of Flemington, N. J., for trustée. 

RELLSTAB, District Judge. Nicholas W. Hoffman was adjudi- 
cated a bankrupt on July 14, 1911. On the pétition of the trustée, 
Anna C. Hoffman, the wife of the bankrupt, was ordered to turn 
over to the trustée two certain bonds, issued by the Dover Cas Com- 
pany, aggregating in value $2,000, which the bankrupt had delivered 
to his wife within four months of the filing of the pétition in bank- 
ruptcy. The primary question raised on the record is of the admis- 
sibility of évidence; and if the rejection of the testimony sought to 
be introduced, presently referred to, was erroneous, no other question 
can be considered, as the testimony rejected vitally affects the title to 
the bonds in question. 

[1] The testimony discloses that in the year 1910 the bankrupt was 
the owner of such Dover Cas Company bonds, and that his wife was 
the owner of two certain bonds, designated "Middlesex bonds," ag- 
gregating the like sum of $2,000; that both thèse classes of bonds 

*For êtber eawa »ee Bam« toplc & } kumbss U Dec. t Am. Digs. 1907 to date, & Rep'r Indexe* 
199 F.— 29 
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were coupon bonds, transférable by delivery; that until the pledging 
of said bonds, presently to be mentioned, both of said sets of bonds 
were kept in a box under the control of the bankrupt, which he had 
deposited with the First National Bank of Clinton, N. J., for safe- 
keeping; that some time previous to December, 1910, the bankrupt 
delivered his Dover bonds to such bank as collatéral security for the 
payment of a loan made to him of $800; that subséquent to the mak- 
ing of such pledge he borrowed from such bank $2,000, and delivered 
to it his wife's Middlesex bonds as collatéral security ; that such lat- 
ter pledge was made without his wife's knowledge or authority, and 
she derived no benefit from the loans made thereon; that the first 
the wife knew of the pledge of her bonds was in December, 1910; 
that on May 29, 1911, the. bankrupt paid off such loan of $800, and 
had his bonds (Dover Gas) returned to him, and that he immediately 
turned them. over to his wife in lieu of her bonds (Middlesex) ; that 
at the time in December, 1910, when the wife learned that her bonds 
were held by such bank as collatéral security for her husband's debt, 
she insisted that they be returned to her; and that her husband then 
offered to give her the Dover bonds for her Middlesex bonds. There 
was other conversation at that time and subséquent thereto regarding 
such bonds; but the référée, on objection of the trustée, refused to 
allow either the bankrupt or his wife to testify to such further con- 
versation, holding that at that time the bank had the title, as well as 
the possession, of the bonds, and that they were not subject to the 
control of the husband, and that, as he did not regain either title or 
possession until within four months of the institution of bankruptcy 
proceedings against him, such évidence was incompétent. 

In this the référée erred. The title to the Dover bonds was still in 
the husband, and transférable by him, subject only to the bank's lien. 
Mitchell V. Roberts (C. C.) 17 Fed. 776; Clark v. Equitable L. Ins. 
Co. (C. C.) 133 Fed. 816; 31 Cyc. p. 808, c. 3. Having the right 
to transfer, and being under a légal obligation to return his wife's 
bonds wrongfully pledged by him, or to render an équivalent thereof, 
both he and his wife should hâve been permitted to testify to what 
took place between them at the time of such offer, that the court 
might know whether the title to such bonds passed on such occasion. 
The idea that, because thèse persons bore the relation of husband and 
wife, they were incompétent to testify to such transaction is not ten- 
able. Section 5 of the New Jersey act concerning évidence (Rev. 1900, 
2 Comp. Stat. N. J. p. 2222) removes the common-law disability of 
husband and wife to testify in such matters. This section in terms 
provides that: 

"In any trial or Inqulry in any suit, action or proceeding in any court, 
or before any person or committee having by law or consent of parties 
authority to examine witnesses or hear évidence, the husband or wife of 
any person interested therein as a party or otherwlse shall be compétent 
and compellable to glve évidence the sanie as other witnesses, on bebalf of 
any party to such suit, action or proceeding." 

[2] The cômpetency of witnesses in civil groceedings in the United 
States courts is determined by the laws of the state in which the court 



BTEPHANO V.'^ATMATOPOULOS 451 

is held. R. S. § 858, as amended by Act June 29, 1906, 34 Stat. 618, 
Fed. Stat. Ann. Supp. 1909, p. 708, Comp. St. Supp. 1909, p. 242 

[3] The New Jersey act in relation to the property of married 
women (3 Comp. Stat. N. J. p. 3222) gives the wife the ownership 
and control over her personal property as absolute as if she were a 
feme sole, and the concluding clause of section 14 of the act, viz., 
"Nor shall anything herein enable husband or wife to contract with 
or to sue each other except as heretofore," does not prohibit trans- 
actions like the one under considération, nor limit the jurisdiction of 
a court of equity to take cognizance thereof . 

[4] Although courts of law, in the absence of statutory authority, 
will not enforce contracts between husband and wife, the instances 
are many where courts of equity, following the doctrine of the civil 
rather than the common law, will do so. See 21 Cyc. p. 1272. That 
courts of equity will aid the wife to recover her separate estate, which 
has corne into the hands of her husband and bas been retained by 
him against her consent, is entirely settled. Story, Eq. Juris. §§ 1368- 
1372; Garwood v. Garwood, 56 N. J. Eq. 265,38 Atl. 954. 

[5] Courts of bankruptcy are courts of equity, and such recovery 
will be enforced against the trustée administering the husband's estate 
in bankruptcy. Ciark v. Hezekiah (D. C.) 24 Fed. 663. 

The rejected testimony being compétent, the order under review 
is reversed, and the proceedings are remanded, with instructions to 
receive the testimony of the bankrupt and wife in relation to the trans- 
fer of title to such bonds. 



STEPHANO et al. v. SATMATOrOULOS et al. 
(District Court, S. D. New York. September 30, 1912.) 

1. Tbade-Mabks and Tsade-Names (§ 5.5*)— Infringement— Intknt» 

In a suit for infringement ot a trade-nuirk. uot involviiig nnfalr 
compétition, complainant is not bonncl to establish fraudulent intent; 
the only question being whetber confusion is llkely to resuit from tbe 
defendant's mark. 

[Ed. Note.— For other cases, see Trade-llarks and Trade-Nanies, Cent. 
Dlg. § 63 ; Dec. Dlg. § 55.* 

Eestraining Infringement of trade-mark or trade-narae as dépendent 
on knowledge or intent of iufringer, see note to Hutchinson, l'ierce & 
Co. V. Loewy, 90 C. C. A. 4.] 

2. Teadé-Marks and ïrade-Names (§ 59*) — Infringement. 

Camplainants havlng adopted the word "Rameses" as a trade-mark 
for cigarettes, and having manufactured and sold cigarettes under that 
name since 1895, défendants' use of the word "Eadames," as applied 
to siuiilar cigarettes made by them, was likely to cause confusion, and 
was thérefore subject to injunction for infringement. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 68-72; Dec. Dig. § 59.*] 

In Equity. Suit by Constantine Stephano and another against 
Stamatis D. Satmatopoulos and others. On motion for preliminary 
injunction to restrain infringement of a trade-mark. Granted. 

•For other oases see sams topic i^ § kdmbek i;> Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexei 
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Wise & Lichtenstein, for complaiflants. 
Hatch & Clute, for défendants. 

LACOMBE, Circuit Judge. Diversity of citizenship gives this 
court jurisdiction of the controversy as to the common-law trade- 
mark upon which complainants mainly rely. There seems to be 
practically no dispute as to their ownership of the trade-mark 
"Rameses" as applied to cigarettes. There is no suggestion of any 
use of that word in that connection prior to the time when com- 
plainants in 1895 began to manufacture cigarettes which it desig- 
nated by that name. And they hâve ever since used the name as 
distinguishing a brand of their cigarettes. The évidence as to the 
use by Baron Bothers in 1898 of the name "Radames" applied to 
cigarettes is unpersuasive ; but even that use seems to hâve been 
discontinued prior to 1902, and for nearly 10 years no one manu- 
factured and sold cigarettes under that name. 

There is nothing in the case to sustain the plea of lâches on the 
part of complainant. The sole question in the case is whether or 
not the use of the word "Radames" as a name for cigarettes is an 
infringement of complainant's trade-mark "Rameses," similarly ap- 
plied. There is no claim of any simulation of style of package, la- 
bels, etc. The only question is as to similarity of appearance and 
Sound of the two names. That both names are historical is not 
material. There were plenty of names in Egyptian history which 
could be chosen as an arbitrary title for cigarettes of so-called 
Turkish tobacco, without selecting one sufficiently similar to 
"Rameses" to produce confusion. 

[1] Since the question is one of trade-mark only, and not of un- 
fair compétition, it is not necessary for complainants to establish 
fraudulent intent. The only question is: Will confusion be likely 
to resûlt from the use of the name défendants hâve chosen? 

[2] It is stated, and apparently not disputed, that in popular 
speech both names are pronounced (or mispronounced) with the 
accent on the first syllable, and with both the other syllables short. 
Assuming that a person, even of average intelligence, who has 
smoked a cigarette given him by a friend and found it pleasing, is 
informed that it is the "Ram'-es-es" brand, it seems a not unrea- 
sonable supposition that he might accept from a dealer a box which 
he is assured is of the "Rad'-am-es" brand, beheving it to be the 
same. To me, at least, this seems so likely to occur that infringe- 
ment of complainants' trade-mark seems obvions. 

Complainant may take an injunction against the use of the name 
"Radames" as the désignation of a brand of cigarettes, but the op- 
ération of the injunction will be suspended for 60 days after the 
entry of the order. 
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In re BOUCK.. 
(District Court, S. D. New York. June, 1912.) 

L Bankrupicy (§ 414*) — DiscnAKOB— Objections— Spécifications. 

Wliere oiijeetlons to a baukrupt's discliarge were basod entlrely on 
the ground that the banlirupt had beeu guilty of a conveyance witli 
interit to dei'raud creditors, the fact that he was guilty of concealiueut 
of property was Irumaterial. 

[Ed. Note.— For otlier cases, see Banljruptcy, Cent. Dlg. §§ 720-722; 
Dec. Dig. § 414.*] 

2. Bankeuptcy (§ 407*) — Disciiabge— Peeferential Patment. 

ïhe fact tliat a lîanlîrupt made a preferential paymeut Is not ground 
for déniai of a discliarge. 

[Ed. Note. — For other cases, see Banijrïiptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 7ôS, 760, 7C1 ; Dec. Dig. § 407.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of one 
Bouck. On motion to confirm the report of a référée recommending 
the bankrupt's discharge. Granted. 

Orin Q. Fhnt, for bankrupt. 

Samuel B. Coffin (Guernsey Price, of counsel), for objecting créd- 
iter. 

HOUGH, District Judge. [1] The objections to discharge are 
entirely upon the ground tliat the bankrupt bas been guilty of con- 
veyance with intent to hinder, delay, and defraud creditors. The 
master's mémorandum seems to me to be based rather on the thought 
that the bankrupt was accused of concealing property. Even if he 
did conceal property, that idea is not material hère, because it is 
not set forth in the spécifications. The meager testimony is uncon- 
tradicted and extremely simple. The bankrupt had a blacksmith shop, 
and sold it out, and with the proceeds employed an attorney, in or- 
der that he might go into bankruptcy, paid a small debt or two, and 
gave his wife $20 to buy groceries. 

[2] I think in the évidence there was a preferential payment, but 
that is not ground for denying discharge. The sole inquiry in this 
case is whether in the évidence there was a conveyance with intent to 
hinder, delay, and defraud. The rules on this point hâve recently 
been stated authoritatively by our Circuit Court of Appeals in Van 
Iderstine v. National Discount Co. (C. C. A., 2d Cir.) 23 Am. Bankr. 
Rep. 345, 347, 174 Fed. 518, 521, 98 C. C. A. 300. Applying thèse 
rules to the facts hère, I am unable to perceive that there was any 
intent on Bouck's part to do the forbidden act. 

The report is confirmed, and the discharge granted. 

•For other cases eee same topic & § mumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LOUISVILLE & N. R. CO. et al. v. WRIGHT, Comptroller General. 
(District Court, N. D. Georgia. July 18, 1912.) 

1. Taxation (§ 12414*) — Railkoads — Uonstruction of Lease — Interbst 

Taken by Lessee. 

The charter of the Georgia Railroad & Banking Company (Act Ga. 
1833, p. 262, § 12) authorized such company to "rent or farm eut ail or 
any part of their exclusive rlght of transportation — on the railroad or 
railroads, with the privilège to any individual or iudlviduals, or other 
Company, and for such term as may be agreed on." In 1881 the com- 
pany, acting under such authority, "rented and farmed ont" to complain- 
ants for à term of 99 years ail its privilèges of transportation, and also 
i-ented and farmed out "as the means of fuU enjoymeut of the privilèges 
hereinbefore rented and farmed out" its railroad and ail its branches 
and extensions, together with its right of way, roadbeds, stations, etc. 
Civ. Code Ga. 1910, § 3691, provides that "wheu the owner of real estate 
grants to another simply the right to possess and enjoy the use of such 
real estate either for a flxed time or at the will of the grantor, and the 
tenant accepts the grant, the relation of landlord and tenant exists be- 
tween them. In such case no estate passes out of the landlord, and the 
tenant has only a usufruct whieh he caunot eonvey wlthout the laudlord's 
cousent and which is not subject to levy or sale." Held, that complain- 
ants did not take an estate for years, but came within the provisions of 
such statute, and became tenants haviug the mère right of possession and 
use with no interest in the property which was taxable, ail estate there- 
in subject to taxation remaining in the lessor, and especially in view of 
the fact that for 29 years the state acquiesced in such construction and 
collected taxes only from the lessor. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 124^.*] 

2. Taxation (§ 124%*) — Railroads — Chaktee Exemption — Interests ov 

Lessee. 

The charter of the Georgia Railroad & Banking Company (Acts Ga. 
1833, p. 263, § 15) provides that the company shall be subject to a tax 
not exceeding one-half of 1 per cent, per annum on the net proceeds of 
its investment. As construed by the courts, such provision constitutes a 
contract which exempts from ad valorem taxation ail property of the 
company used in, produelng its ineome, including renewals, altérations, 
and bettermeuts of the original property made from time to time. Held 
that, while lessees of the property for a long term under their contract 
took no interest in the property which was taxable to thein, the exemp- 
tion did not extend to certain new terminal property in which they ac- 
qulred an interest, and which was uot merely a betterment of the lessor's 
property, and only indirectly, if at ail, contrlbuted to its ineome. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 1241/2.*] 

In Equity. Suit by the Louisville & Nashville Railroad Com- 
pany and the Atlantic Coast Line Railroad Company against Wil- 
liam A. Wright, Comptroller General of the state of Georgia. On 
final hearing. Decree for complainants in part. 

For former opinion, see 190 Fed. 252. 

Jos, R. & Bryan Cumming, of Augusta, Ga., and McDaniel & 
Black, R. C. & P. H. Alston, Tye, Peeples & Jordan, and King, 
Spalding & Underwood, ail of Atlanta, Ga., for complainants. 

T. S. Felder, Atty. Gen., and John C. Hart and Samuel H. Sib- 
ley, both of Union Point, Ga., for défendant. 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NEWMAN, District Judge. Tliis case is now before the court 
for final decree on a bill filed by the Louisville & Nashville Rail- 
road Company and the Atlantic Coast Line Railroad Company, les- 
sees of the Georgia Railroad & Banking Company, against Wil- 
liam A. Wright, Comptroller General of the state of Georgia, to 
enjoin the collection of certain taxes assessed against them by the 
Comptroller General. The case is hère on bill, answer, and agreed 
statement of facts; this agreed statement of facts being in writing 
and signed by counsel for the parties, respectively. The facts nec- 
essary to an understanding of the case are as follows: 

The Georgia Railroad Company was chartered by an act of the 
General Assemblv of the state of Georgia December 21, 18,33 (Acts 
1833, p. 256). On December 18, 1835 (Acts 1835, p. 180), the name 
was changed to the Georgia Railroad & Banking Company, by 
which name it is still known. In the original charter of the Com- 
pany, granted in 1833, is this provision (section 15) : 

"The stock of the sald company and its branches shall be exempt from 
taxation for and durlng the term of seven years from and after the comple- 
tion of the said rallroads, or any one of them; and after that, shall be sub- 
ject to a tax net exceeding one-half per cent, per annum on the net proceeds 
of their investments." 

The question as to whether or not this scheme of taxation is 
binding upon the state, and still exists, has been before the courts 
several times. It was before the Suprême Court of Georgia in City 
of Augusta V. Georgia R. & Banking Co., 26 Ga. 651, and in the 
case of State of Georgia v. Georgia R. & Banking Co., 54 Ga. 423, 
and Goldsmith, Comptroller, etc., v. Georgia R. & Banking Co., 62 
Ga. 485, and before this court in Georgia R. & Banking Co. v. 
Wright, Comptroller General (C. C.) 132 Fed. 912, and, finally, on 
appeal from this last-named décision, before the Suprême Court 
of the United States, settling the matter definitely and finally as 
between the state and the Georgia Railroad & Banking Company, 
in favor of the Georgia Railroad & Banking Company's right to 
be taxed one-half of 1 per cent, on the net proceeds of its invest- 
ment. Wright, Comptroller General, v. Georgia R. & Banking Co., 
216 U. S. 420, 30 Sup. Ct. 242, 54 L. Ed. 544. So clearly is this 
settled that the learned counsel for the Comptroller General in the 
présent case state in their brief : 

"It is conceded by the Comptroller General that at the time the state in- 
corporated the Georgia Railroad & Banking Company the Législature had 
the Power to make, and dld make, a contract with the Georgia Railroad & 
Banking Company never to tax that company in excess of the rate flxed in 
the charter, to wit, one-half of 1 per cent, on its net income, and that as far 
as that company is concemed that it has an irrévocable contract with the 
state"— citing the case in 216 U. S., 30 Sup. Ct, 54 L. Ed., just mentioned. 

The original charter of the Georgia Railroad & Banking Com- 
pany of 1833 (section 12) contains this provision: 

"That the said company may, when they see fit, rent or farm ont ail or 
any part of their exclusive right of transportation or conveyance of persons, 
on the railroad or rallroads, with the privilège to any Individual or individ- 
uals, or other company, and for sueh term as may be agreed upon. * * ♦ " 
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On May 7, 1881, the Georgia Railroad & Banking Company en- 
tered into a contract with William M. Wadley, under the provi- 
sion of this charter authorizing it to "rent or farm out," etc., in 
which it was provided that the Georgia Railroad & Banking Com- 
pany — • 

"hatli reuted and farmed out to said party of the second part and his assigns, 
and does by thèse présents rent and farm out to said party of the second 
part and his assigns for the fuU term of ninety-nine years from the flrst day 
of April, one thousand eight hundred and eighty-one, ail its privilèges, gên- 
erai and exclusive, of transporting persons, nierchandise, produce and every 
kind of property whatsoever, which is or may become the subject of railroad 
transiwrtatiou, over the Unes of railroad owned or controUed liy the party 
of the flrst part, to the fuU extent that the party of the flrst part bas and 
enjoys, or is now entitled to bave and enjoy, or may hereafter acquire the 
right to bave and enjoy such i)rlvlleges, and subject to ail the obligations 
and duties. imposed by its charter In this behalf upou the party of the flrst 
part. 

"And the party of the first part bas also rented and farmed out, and does 
by thèse présents rent and farm out to the party of the second part for the 
aforesaid terni of ninety-nine years, as the nieans of full enjoynient of the 
privilèges hereinbefore rented and farmed out, the following propei-ty, to wit: 

"ïhe Georgia Ilailroad from Augusta to Atlanta, and its branches, viz.: 
ïhe Branch from Barnett to Washington ; the branch from Camak to War- 
renton, and the branch from Union Point to Atheus, with ail the extensions 
thereof which may be made hereafter to other points ; also, the Maçon and 
Augusta Railroad, from Warrenton to Maçon ; together with the rights of 
way, roadbeds, dépôts, stations, warehouses, elevators, workshops, wélls, cis- 
terns, water tanks, and other appurtenances of said railroad and branches." 

The Louisville & Nashville Railroad Company and the Atlantic 
Coast Line Railroad Company hâve, by successive conveyances, 
become the successors of William M. Wadley, and hâve been op- 
erating said railroads thereunder for a number of years. 

The main question for détermination hère is, Did the Georgia 
Railroad & Banking Company, by this contract and agreement, give 
to Wadley and his assigns a mère usufruct of this property, or 
did it convej^ an estate for years? The contention for the Comp- 
troller General is that this instrument, properly construed, vested 
an estate in complainants, making them liable, under the laws of 
Georgia, for the taxes thereon. The contrary contention is that 
this contract conveyed a mère usufruct, and that, even if it be an 
estate for years as opposed to an usufruct, it would still leave the 
landlord liable for the entire taxes due on the property. 

[1] The first question, therefore, is. Do the complainants occupy 
the position of tenants having the mère right of possession and use, 
or hâve they an estate for years in the property? Section 3691 of 
the Code of Georgia of 1910 is as follows: 

"Wheo the owner of real estate grants to another simply the right to jws- 
sess and enjoy the use of such real estate, either for a fixed tmie or at the 
vvill of the grantor, and the tenant accepta the grant, the relation of land- 
lord a iid tenant exists betweeu them. In such case no estate passes out of 
the landlord, and the tenant bas only a usufruct, which he cannot convey 
except by the làndlord's consent, and which is not subject to levy aud sale; 
and ail renting or leasing of such real estate for a period of time less than 
flve years shall be held to convey only the right to possess and enjoy such 
real estate, and to pass no estate out of the landlord, and to give only the 
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usufr\iet, unless the coutrary be agreed upon by parties to the contract, and 
so stated tberein." 

Section 3685, under the chapter heading of "Estâtes for Years," 
defines an estate for years as follows : 

"Au estate for years is one whieh Is limited iii its duration to a period 
fixed. or wbieh luay be niade fixed and certain. If it be in lauds. it passes 
as realty in tbis state. It may be for any number of years, so tbat the lim- 
itation be witbin tbe rule agaiust perpetuities," 

The language used in the contract between the Georgia Railroad 
& Banking Company and Wadley is, "hath rented and farmed ont," 
following the exact language of section 12 of the charter, "ail its 
privilèges, gênerai and exclusive, of transporting persons, merchan- 
dise, produce and every kind of property whatsoever," etc., and 
"has also rented and farmed out, and does by thèse présents rent 
and farm out, to the party of the second part for the aforesaid term 
of ninety-nine years, as the means of full enjoyment of the priv- 
ilèges hereinbefore rented and farmed out," etc. So that the lan- 
guage of the instrument clearly is such as to bring it within the 
section of the Code of Georgia defining the relation of landlord and 
tenant. I do not see anything whatever in the définition of land- 
lord; and tenant to prevent the création of such a relation in Geor- 
gia for any number of years. The length of the tenancy would be 
immaterial so far as anything is said in this provision of the stat- 
ute. 

If I understand the argument hère, it is not denied that, if the 
relation of landlord and tenant exists in this case, the Georgia Rail- 
road & Banking Company, as ov/ner, is liable for the taxes, but 
the contention is, as stated above, that the elïect of the transac- 
tion is to create such an estate in the complainants as to render 
them liable for the taxes. If the Georgia Railroad & Banking 
Company is still the owner of this property, and is consequently 
liable for the taxes on the same, it seems clear that it is liable 
only under the scheme of taxation provided for it by the Législa- 
ture in its original charter. If an estate has been created in the 
property, a diflficult question would arise as to whether or not it 
was such an estate as would make complainants liable for the 
cntire taxes on the property, or for the lesser liability, that of taxes 
on the value of its lease-hold estate. 

In my opinion the relation of landlord and tenant exists; that 
is, the right in complainants hère, the Louisville & Nashville Rail- 
road Company and the Atlantic Coast Line Railroad Company, to 
possess and enjoy the property, and that they hâve no estate there- 
in. This view of the case, to my mind, is supported by a good 
many things. In the first place, by section 12 of the original char- 
ter of the Georgia Railroad & Banking Company that company is 
given the power to rent or farm out the right of transportation. 
After giving this right in the twelfth section, in the fifteenth sec- 
tion comes the provision with référence to taxation at one-half of 
1 per cent, on the net income. The very way in which thèse two 
things are placed in the charter seems to indicate that, even though 
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operated by others, the taxes imposed should be upon the income, 
whether the income came from the opération of the road by the 
chartered company or by others to whom it might rent or farm out 
the privilège of transportation. 

In the next place, the character of the contract itself is significant. 
It rents and farms out, in accordance with the charter, "ail its priv- 
ilèges, gênerai ànd exclusive, of transporting," etc., and "as the means 
of fuU enjoyment of" such privilèges, rents, and farms out the rail- 
road and ail its branches and any extensions of the same, together with 
the rights of vvay, roadbeds, dépôts, stations, warehouses, elevators, 
workshops, welis, cisterns, water tanks, and other appurtenances of 
said railroad and branches. It rents and farms out the right of trans- 
portation, and, as a means of rendering that right effective, the rail- 
road property. It conveys the right to possess and use the property 
as a means of carrying out the right of transportation, and nowhere, 
so far as I can see, conveys any estate in the property ; nothing but 
its use and occupation for the purpose stated. 

I think in addition to this that the trend of the décisions of the Su- 
prême Court of the state indicates that this is the view of that court 
as to the proper relationship between the Georgia Railroad & Bank- 
ing Company and the companies engaged in operating the railroad. 
The company is held liable to the public just as if it were engaged in 
operating the railroad itself. The only instance of nonliability, so far 
as I bave pbserved, is in relation to the employés of the lessees. They 
being employés of the lessees, their rights for injuries received while 
in such employment were, of course, against their employers. But 
otherwise, as to passengers and those for whom it was engaged in 
carrying freight, and in other instances, the original company itself 
bas been held liable, and in many cases. The latest case, or certainly 
one of the latest, on the subject, is that of Georgia Ry. & Banking 
Co. v. Haas, 127 Ga. 187, 199, 56 S. E. 313, 318 (119 Am. St. Rep. 
327, 9 Ann. Cas. 677), and in the opinion of Judge Lumpkin it is said : 

"Counsel for plalntiff In error eontend with abllity and Ingenulty that im- 
der the peculiar terms of the charter of the Georgia Railroad & Banking 
Company (Acts 1833, p. 262 ; Acts 1835, p. 180) it is not sub.iect to the gên- 
erai rule of llability for the acts of its lessees above referred to. But the 
agreed statement of facts shows that it has leased the right to operate the 
«ntire railroad. If the original company leased its road and turned over the 
opération of Its franchises to others, it is sub.1ect to the rule. AVhen the orig- 
inal charter was granted, railroad building was in its infancy, and turnplke.? 
were great public highways. Certain expressions were used which seem 
perhaps ratlier Inapt to modem railroad conditions. But, in view both of 
the charter and the gênerai law, the Législature never iutended that lessepa 
could take the place of the original company in the opération of its cars and 
franchises as a railroad company, and the original company be entirely freed 
from liability in connection therewith." 

None of the cases before the Suprême Court of Georgia bave dis- 
cussed the question involved hère, because that question had never 
been made or suggested, so far as I know, until the action of the 
Comptroller General in trying to tax the property ad valorem and the 
bringing of this proceeding as a resuit of that action. 

Another reason why I think the view expressed is the correct view 
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of the relation between the Georgia Railroad & Banking Company and 
thèse operating companies is that the state had acquiesced for 29 years 
— that is, from 1881 until 1910 — in this view of the matter. The 
Georgia Railroad & Banking Company had returned and paid taxes 
in accordance with the provisions of the charter on the net income 
derived from the opération of the railroad during that period without 
any question being made about the correctness of the same. In Wright 
V. Georgia R. & Banking Co., 216 U. S. 420, 30 Sup. Ct. 242, 54 L. 
Ed. 544, in the opinion of Mr. Justice Lurton, in discussing the ques- 
tion of the meaning of the word "stock" in section 15 of the com- 
pany's charter (216 U. S. 426, 30 Sup. Ct. 244 [54 L. Ed. 544]), after 
stating that it means "capital," he says this : 

"That this Is the way In which. It has been read and interpretcd hy every- 
body who has had to do with the matter of taxation in an ofBcial way since 
1845, when the railroad seenis to hâve been flnished, affords strong évidence 
that this construction accords with the intent of the charter." 

In Temple Baptist Church v. Georgia Terminal Co., 128 Ga. 669, 
680, 58 S. E. 157, 161, Judge Cobb, speaking for the Suprême Court 
of Georgia, says : 

"The long continued practice of the executive or the législative department 
will be treated as persuasive authority by the courts," etc. 

Of course, it is not contended that the action of the proper officiais 
of the state in this matter would estop the state, but the fact of the 
long continued acquiescence of the state is stated, in the language of 
Judge Cobb, as "persuasive authority." 

Entertaining the opinion that I do therefore, gathered from the 
charter, the contract between the parties, the trend of the Georgia 
décisions, and the long acquiescence by the state in the action of the 
Georgia Railroad & Banking Company in continuing to return its 
property for taxation in accordance with the charter, on the net in- 
come derived from its opération, notwithstanding the fact that it was 
operated by other parties, that the relation of landlord and tenant, 
under the statutes of Georgia, exists, and that complainants hâve a 
mère usufruct to the property and not an estate of any kind therein, 
it is almost useless to enter upon a discussion of the numerous author- 
ities cited by counsel pro and con in their very able and thorough ar- 
guments and in their briefs submitted to the court. It is claimed, 
however, that there are décisions by the Suprême Court of the state 
which give force to the contrary view of this matter. 

One of the cases so relied upon is Wells v. Savannah, 87 Ga. 397, 
13 S. E. 442. In that case the land was sold subject to a perpétuai 
ground rent. Chief Justice Bleckley, delivering the opinion in that 
case, says: 

"Possession of real estate attended with an indefeasible right to occupy 
in perpetuity, and also with an Indeftaslble right to be clothed with the fee 
upon the voluntary payment of a fixed sum as purchase money, will con- 
stitute the purchaser the substantlal owner of the property. So long as hls 
possession, supplemented by thèse rights, continues, he is not a mère lessee 
but a purchaser adœitted into possession on the falth of his contract of 
purchase." 
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I do not think that case is at ail like this case. 

Another case relied upon is that of Central R. & Banking Co. v. 
Maçon, 43 Ga. 605. As I understand the question involved in that 
case, it is not an authority either way upon the question now before 
this court, but it was decided by the majority of the court, Judge Mc- 
Cay dissenting, that the Maçon & Western Railroad Company had 
the right to lease the road f rom the Central Railroad & Banking Com- 
pany notwithstanding there was a provision in the agreement for a 
sale of the road after législative authority was obtained. The only 
thing I understand counsel to emphasize in the case is the use of the 
Word "lease" in connection with that agreement. It may be remarked 
hère that this use of the word lease is not deemed very material if it 
appears that what was donc was to create the relation siniply of land- 
lord and tenant and to contract merely for the right to use and not 
to convey an estate in the property. 

Section 3690 of the Code of Georgia, which must be read in con- 
nection with the section heretof ore cited, is as f ollows : 

"When one grants to another au estate for years out of Ms own estate, 
i-eversion to himself, it is usually tenued a lease. It may be confined to a 
particular interest in lands, sucli as udninj; or a.îrlcultiu'al. in wliicli event 
no other interest passes. If no objeet of the lease is stated, the niinlng in- 
terest will not pass unless the circumstauces justify an implication of such 
an intention in the parties." 

The case of South Carolina & G. R. Co. v. Augusta Southern R. 
Co., 107 Ga. 164, 33 S. E. 36, is also- cited as an authority hère. In 
that case the plaintiff company had "granted, demised, leased and 
farm let" to the latter company its railroad right of way, dépôts, yards, 
rolling stocîc, and ail its other property during the corporate existence 
of the lessee with warranty for its enjoyment. The questions made 
in the case were whether the contract between the parties created a 
partnership, and, if not, whether there was a trust relation between 
the parties. In discussing the case Chief Justice Simmons in the opin- 
ion used the expression that the lessee during the tenu of the lease 
was the absolute owner of the property, with the right to use it and 
operate it as it deemed best. 107 Ga. 182, 33 S. E. 38. In another 
place (107 Ga. 183, 33 S. E. 38) he used the language: 

"This was purely a contractual relation between landlord and tenant, 
wMch was enforceable at law." 

The Chief Justice was discussing entirely the question made in that 
case, which related to whether it was a case for équitable relief, as 
stated, whether a partnership was created and whether a trust rela- 
tion existed, and was not discussing at ail the question that is involved 
hère, certainly not in any manner attempting to décide whether the 
lessee there had acquired an estate in the property, or whether it was 
a mère ordinary relation of landlord and tenant under the Georgia 
law. It cannot in any sensé be considered a décision affecting the spé- 
cial matter at issue hère. 

There is another décision of the Suprême Court of Georgia, and 
a récent décision, that contains language which seems to me pecuHarly 
applicable hère. That is the case of the State of Georgia v. Western 
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& A. R. Co., 136 Ga. 619, 71 S. E. 1055. The right of the state to 
put certain taxes on the Western & Atlantic Railroad Company, a 
lessee of the road from the state, was the question involved, and re- 
ferring to the lease contract there, which was for 29 years from De- 
cember 29, 1890, Judge Evans, in the opinion, says : 

"The case presented is not tbat of a perpétuai leaseholder, wliere the ten- 
ant is the Virtual owner of the property, entitled to its use forever and sub- 
Jeet to pay taxes thereon as owner, as was the case In Wells v. Savaunah, 
87 Ga. 397, 13 S. K. 442. In making the lease the state reserved the right of 
lorfeiture on broken conditions subséquent, aud imposed terms and condi- 
tions Indicating that no estate was iutended to be conveyed to the ies.see, but 
that the lessee was to bave only a usufructuar,v interest duriug the lease 
period." 

In the lease between the state and the Nashville, Chattanooga & 
St. Louis Railway Company the act authorizing the lease (Acts 1889, 
p. 368) provided that : 

"I£ the lessee fails to coniply wlth the lease coulract, the Governor, at his 
option, may déclare the lease forteited and take inmiedlate possession." 

Hère the lease contract provides that: 

"The party of the first part reserves the right, in addition to ail other 
remédies now usual or hereafter to become usual in the law, to enter upon 
and résume possession and enjoyinent of ail its property for the breach of 
auy of the covenants or agreements of this indenture." 

While there may be some différence between the "terms and con- 
ditions" in the lease of the State to the Western & Atlantic Railroad 
Company and that of the Georgia Railroad & Banking Company, it 
is well understood and well known that in practical elïect both roads 
hâve been operated since the contracts in very much the sattie way, 
the lessee companies, in both instances, keeping up and improving 
the track, buying new roUing stock, and keeping the railroads up 
with wkat modem railroading requires. 

Counsel for the Comptroller General hère rely upon the case of 
Jetton V. University of the South, 208 U. S. 489, 28 Sup. Ct. 375, 
52 L. Ed. 584. In that case the University of the South, known 
familiarly as Sewanee, had been granted an exemption from taxation 
as to 1,000 acres of land to be used for the pnrposes of the University. 
The language of the exempting section of the act is as folio ws (208 
U. S. 491, 28 Sup. Ct. 376 [52 L. Ed. 584]): 

"Be It further enacted, that said university may hold and possess as much 
land as may be necessary for the buildinjrs and to such extent as may be 
sufficleut to protect sald institution and the students thereof from the intru- 
sion of evil-minded persons who may settle near said institution, sald land, 
hovvever, not to exceed ten thousand acres, one thousand of which, including 
buildings and other effects and property of said corporation, shall be exempt 
from taxation as long as sald lands belong to said university." 

In 1903 it appears that an act was passed by the Législature of 
Tennessee taxing leasehold interests in land. It also appears that 
the 1,000 acres of land were duly surveyed and marked eut and many 
buildings erected for the university, and "leases were also granted by 
it of lots within the thousand-acre limit to persons who, under such 
leases, bui'lt upon the lots severally leased to them. By this tnethod 
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a population of about 1,000 or 1,200 people had been gathered within 
the village called Sewanee, situated within the limit stated, and which 
was a barren wilderness when the charter was granted. In fact, the 
very existence of the village is the resuit of the efforts of the uni- 
versity." Under the act of the Législature of 1903, proceedings 
were taken to subject the leasehold interests to taxation. Out of this 
grew the décision of the Suprême Court of the United States referred 
to above. The Suprême Court held that there was a leasehold inter- 
est in that case subject to taxation. It was stated in the opinion, 
however, that it was not necessary to détermine what the exact in- 
terest of the lessees was. If it was believed that the complainants 
hère had such a leasehold interest in this property, it would be an 
interesting question as to how and in what way it could be reached 
in Georgia for taxation. The Comptroller General has assessed the 
whole property for taxation, both the fee and entire interest other- 
wise in the property, and there is no attempt to separate any lease- 
hold interest from the fee. 

In Wright v. Georgia R. & Banking Co., supra, the opinion dis- 
cusses the extent to which the Georgia Railroad & Banking Company 
could claim that the scheme of taxation provided for in the charter— 
that is, for taxes on the net income only — applied, and, after stating 
the fact that the road at présent has a value of $4,000,000 in excess 
of the cost and of the authorized capital, proceeds in this way: 

"This plan of tax upon net earnlngs is quite inconsistent witli any other 
form of taxation, and is absolutely indépendant of any question as to wlietli- 
er the property thus taxed only upon its profits shoiild hâve a less or greater 
value than the capital invested. A tax upon earnlngs is a tax whieh at last 
eovers and includes, unless double taxation is Intended, ail property neces- 
sarily held and used to œake that Income, including the enjoyment of Its 
franchises. It is not to be presumed, in the light of the public policy of the 
time, that the state intended that this pioneer railroad should be subjected 
to any form of taxation of property which produced the taxable Income. We 
are therefore of opinion that this property Is not subject to any other method 
of taxation than that of the spécial System stipulated for by the contract, 
and that the act of the Georgia Législature in so far as it provides for an ad 
valorem tax upon any part of this invested capital of the Georgia Railroad 
& Banking Company does impair the obligation of the contract" 

So it will be perceiyed that the view of the Suprême Court was 
that this railroad and its accretions during ail the years of its ex- 
istence and during the lease, and ail the property used by it to make 
this net income, was not taxable otherwise than provided in its char- 
ter, because to tax part of it in any other way would be double taxa- 
tion. The discussion of this, however, may be a mère abstraction, 
because, as stated above, I hâve reached the conclusion that a mère 
usuf ruct exists as to this property. 

[2] In the décision of the Suprême Court of the United States cited 
above, in Wright v. Georgia R. & Banking Co., there are suggestions 
made which, it seems to me, are important in reaching a conclusion 
as to whether there is any of the property from which the Comptrol- 
ler General is now seeking to collect an ad valorem tax subject to 
that tax; It is clear to my mind that the interest of the lessee com- 
panies in the Atlanta terminais is subject to taxation in that way. Mr. 
Justice lyUrton in that opinion says that : 
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"An investment made nearly 75 years since of $4,156,000 has now a value 
of $4,000,000 in excess of that cost. The property is the same property. The 
conceded fact Is that through renewals, altérations, and betterments made 
from time to time, and the natural increase in the value of the road, thls 
appréciation has corne about. There has been no suggestion that there has 
been any hiding away of capital added by either new stoclc, or by the use of 
bonds or other forms of crédit, nor that the improvements made from time 
to time, called 'renewals, altérations and betterments,' hâve been other than 
the neeessities of an enlarging business and the improved maintenance nat- 
urally demanded." 

It is the road thus spoken of by Mr. Justice Lurton, with its "re- 
newals, altérations, and betterments," that makes the net income which 
is subject to taxation. Anything beyond this or outside of this would 
appear to be subject to ad valorem taxation. 

So far as I hâve been able to gather from the agreed statement 
of facts and from the agreement between the Louisville & Nashville 
Railroad Company, called the Louisville Company, the Atlanta & West 
Point Railroad Company, called the West Point Company, and the 
lessees of the Georgia Railroad & Banking Company, called the les- 
sees, thèse terminais, brought into existence under this agreement, 
are a separate and distinct thing from that which produces the tax- 
able income. There may be some part of this terminal property 
which amounts to a mère betterment of the old property, and not 
thus subject, but what that may be I am unable at présent, from the 
facts before me, to détermine. Counsel agrée, as I understand it, 
that, should this property be found so subject, it would require either 
a référence or some further action to détermine this. Probably in a 
way thèse terminais do help the income, but I do not believe that 
they come within the classification of "renewals, altérations and bet- 
terments" of the original property. They seem to me to be separate 
and apart from that. I think they are subject to ad valorem taxa- 
tion by the state. 

The claim by the Comptroller General of the right to collect certain 
ad valorem taxes of the complainants because of an issue of bonds 
by the Georgia Railroad & Banking Company I am unable to under- 
stand satisfactorily from the pleadings or from the agreed statement 
of facts. It makes clear, of course, the fact that bonds were issued 
and that the bonds, or the proceeds thereof, were used in connection 
with a certain railroad, but this claim of a right to tax by reason 
thereof is not clear to me. No opinion, therefore, is expressed upon 
this feature of the case, and counsel will be further heard before it 
is determined. 

I do not believe that the claim for ad valorem taxes on the im- 
proved terminais in Augusta or on the slight extension of the terminus 
of the road into Athens can be sustained. It seems to me that both 
of thèse come within the classification of "renewals, altérations and 
betterments" to the road as it existed originally. 
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UNITED STATES v. NELSON. 
(District Court, D. Idaho, N. D. September 5, 1932.) 

1. PEE.TUBY (§ 2*)— REPEAL— REVISION. 

Act Cong. Mardi 3, 1857, c. IIC, § 5, 11 Stat. 250, provides that in 
ail cases wliere au attidavit sliall be luade or takeu before acy rcgister 
or recelver of any local land office In tbe United States, or any ter- 
l'itory thereot', and sliall be tiled lu the local or gênerai land otHee, aiul 
ta cases arislng under any or either of tlie orders, régulations, or 
instructions of tlie Land Department in any wise alïectliig tbe right, 
claini, or title to any public lands of tbe United States, if any persun 
sûall knowingly testify falsely, be sball be deeiued to bave committed 
perjury. Held that, sucb section havlng been partially ineorporated 
into tbe Revised Statutes of the United States In section 5392 (U. S. 
Comp. St. 1901, p. 3063), It was wlthin the provisions for repeal em- 
bodled in section 5590 (U. S. Comp. St. 1901, p. 3750). 

[Ed. Note. — For otber cases, see Perjury, Cent. Dig. § 2 ; Dec. Dig. 
§ 2.»J 

2. Pebjury (I 25*)— Indiotment — Mateeiality of False Statement. 

Materiality of an alleged false statement on vvhicb an Indictmeut for 
perjury is based may be charged in the indictmeut, either by settiug ont 
the faets froni wbicli the materiality appears as a matter of law, or by 
a direct averiuent that tbe matter so l'alsely stated was material, either 
of wbicb will render the indlctment good ou deniurrer, uuless it atlirma- 
tively appears, as a matter of law, from the facts otberwise charged 
that the false statement was Immaterial. 

[Ed. Note.— For other cases, see Perjury, Cent. Dig. §§ 82-89; Doc. 
Dig. § 25.*J 

3. Peejuky (§ 25*) — iNuicïMENT — Public La>^ds. 

Act Cong. June 11, 1906, c. 3074, 34 Stat. 2.13 (U. S. Comp. St. Supp. 
1011, p. 640) authorizes tlie opening of agricultural lands in any forest 
reserve, and provides that any settler actually occupying and in good 
faitb clainnng such lands for agricultural purposes, prior to January 1, 
]906, who sball uot bave abaudoned the same, if qualified to make a 
homestead entry, ou whose application the land proposed to be eutered 
was examined and listed sball bave a préférence right of settlement and 
entry. Held that, where an indlctment cnarged that defeiidant sought 
to enter such land, aud for that purpose flled a false affidavit that he 
bad estaWisbed bi.s résidence upon and comuieuced eultivation aud Im- 
provement of the land about October 6, 1002, witb the intent to claim 
the same under tbe homestead laws, and had ever since contiuuously 
reslded thereon lu good faitb, the indictmeut was not détective as suow- 
Ing on its face that the statements falsely made wcre immaterial. 

[Ed. Note. — For otber cases, see Perjury, Cent. Dig. §§ 82-S9 ; Dec. 
Dig. § 25.*] 

4. Perjuby (§ 9*) — FoKEST Réserve Lands— Aoriculidr al Eniby— ArnDA- 

VIT. 

Act Cong. June 11, 1906, c. 3074, 34 Stat. 233 (U. S. Comp. St. Supp. 
1911, p. 640) provlded for tbe entry of agricultural lands withiu 
forest reserves in accordance with the gênerai homestead laws "aud 
that act," conferring on tbe occupant a préférence right to entry over 
other qualilied applicants on certain conditions. Rev. St. § 2478 (U. 
S. Comp. St. 1901, p. 15S6) pro vides that tbe Commissioner of the Gen- 
eral Land Office, under tbe direction of the Secretary of the luterior, 
is authorized to euforce and carry into exécution, by appropilate régu- 
lations, every part of the provisions of tbe title relating to the survey- 
ing and sale of the public lands of the United States not otberwise es- 
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pecially provided for. General Land Office Circular No. 10, àpproved 
by f.he Secretary of the luterlor A])rJi 20, 1911, par. 17, prest-ribes the 
sworn sliowing to he made by homestead appllcants in ail cases under 
the s^eneral homestead laws ; and i>aragraph 19 provides that ail appli- 
cations by persons claimiug as settlers luust, In addition to the tacts 
required in that paragraph, state the date and describe the ac-ts of set- 
tleuient under whieh they claim a preferred right of entry, etc. Held, 
that such régulation was within the autliorization of section 2478 ; and 
hence an affldavit of settlement, made by an applicant to enter agricul- 
tural lands within a forest reserve, was eue talien in a case in which 
a law of the United States authorizes an oath to be aduiinistered as 
provided by Hev. St. § 5^92 (Li. S. Couip. St. 1901, p. Sti53), and was 
therefore a proper sub.lect for proseeution for perjury. 

[Ed. Kote.— For other cases, see l'erjury. Cent. Uig. §§ 27-35 ; Dec. 
Blg. § 9.*] 

William D. Nelson was indicted for making a false affidavit of 
résidence with référence to an application to enter certain forest re- 
serve lands. On demurrer to the indictment. Overruled. 

C. H. Lingenfelter, U. S. Atty. 

AIcFarland & McB'arland and Fred Miller, for défendant. 

DIETRICH, District Judge. By an act entitled "An act to pro- 
vide for the entry of agricultural lands within forest reserves," etc., 
àpproved June 11, 1906, c. 3074, 34 Stat. 233 (U. S. Comp. St. Supp. 
1911, p. 640), it is provided that the Secretary of Agriculture may 
request the Secretary of the Interior to open for entry, under the act 
and the gênerai homestead laws, specifically described lands in any 
forest reserve, found upon examination by the Secretary of Agricul- 
ttire to be chiefly valuable for agricultural purposes, if such lands 
can be occupied for such purposes without injury to the forest re- 
serve. It is made the duty of the Secretary of the Interior, upon 
receiving such a request, to déclare the lands "open to homestead set- 
tlement and entry in tracts not exceeding eue hundred and sixty 
acres." lie is further directed to file a list of such lands in the local 
office, and to give public notice of the date vvhen they will become 
subject to settlement and entry. It is further provided: 

"ïhnt any settler actually occupylng and in good faith ch\indng such lands 
for airricultural purposes prior to January first, nineteeu hundred and six, 
and who shall not hâve aliandoned the same. and the persoii, if qnalilied to 
make a homestead entry, upon whose application the land i)ro]iosed to be en- 
tered was exanàned and listed, shall, each in the order uamed, hâve a préf- 
érence right of settlement and entry." 

From the indictment it appears that on the 24th day of July, 1911, 
the défendant made application at the proper local land office to en- 
ter 160 acres of land situate within the boundaries of the Cœur 
d'Alêne national forest, in Idaho, as the same had thcrctofore, upon 
November 6, 1906, been established by proclamation of the Président 
of the United States. It is averred that in connection with the de- 
fendant's application it became and was material for the officers of 
the local land office to be informed at what time, if at ail, prior to 
such application the défendant established his résidence upon the 

♦For other cases see same topic fi § ncmbsr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 30 
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land applied for, and whether or hot hïs résidence thereon had been 
continuous and in good f aith ; and, apparently to meet the demand 
for such information, the défendant made and fîled with his applica- 
tion an affidavit, sworn to before the receiver of the land office, in 
which he stated that he established his résidence upon, and com- 
menced the cultivation and improvement of, the land on or about 
August 6, 1902, with the intent to claim the same under the homestead 
laws, and that ever since said date his cultivation, improvement, and 
résidence had been continuous, and that, in good faith, he had at ail 
times complied with the homestead laws. It is further charged that 
the affidavit was in ail substantial particulars false, and that in truth 
the défendant never had occupied the land as a home, or cultivated 
or improved the same. 

The défendant demurs to the indictment, upon the ground that it 
does not state f acts sufficient to constitute a public offense, the par- 
ticular point being that the affidavit was not required or authorized 
by law, and that, assuming the statements contained therein to be 
willfully false, they relate to immaterial matters, and therefore can- 
not serve as the basis of a charge of perjury. There are two counts 
in the indictment, the first of which, according to the statement of 
the District Attorney, is intended to charge the offense under section 
5392 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 3653), and the second under section 5 of an act entitled "An 
act in addition to an act more effectually to provide for the punish- 
ment of certain crimes against the United States, and for other pur- 
poses," approved March 3, 1857, c. 116, 11 Stat. 250, which, it is con- 
tended, is still in force. 

[1] First. Is section 5 of the act of 1857 in force? The section 
is as follows : 

"In ail cases wliere any oath, affirmation, or affidavit shall be ruade or taken 
before any register or receiver or eitlier or both of them of any local land 
office in the United States or any territory thereof, or where any oath, af- 
firmation, or affidavit, shall be niade or taken before any person authorisied 
by the laws of any state or territory of the United States to administer oatlis 
or affirmations, or take affidavlts, and such oaths, affirmations, or affidavits 
are made, used, or filed in any of said local land offices, or in the General 
Land Office, as well in cases arising under any or either of the orders, régu- 
lations, or Instructions, concernlng any of the public lands of the United 
States, issued by the Commissioner of the General Land Office, or other 
proper offlcer of the government of the United States, as under the laws of 
the United States, in any wise relating to or affecting any right, claim, or 
title, or any coutest therefor, to any of the public lands of the United States, 
and any person or persons shall, taking sucli oath, affirmation or affidavit, 
knovi'ingly, willfully, or corruptly swear or afflrm falsely, the same shall be 
deemed and taken to be perjury, and the person or persons guilty thereof 
shall, upon conviction, be liable to the punishment prescribed for that of- 
fense by the laws of the United States." 

Except in so far, if at ail, as it is covered by section 5392, the sec- 
tion was not carried forward into the Revised Statutes; and admit- 
tedly, if repealed, such repeal was wholly the resuit of the adoption 
of the Revised Statutes, and especially of the sections thereof num- 
bered 5392, 5595, and 5596, which are as follows, respectively : 

"Sec. 5392. Every person who, having taken an oath before a compétent 
tribunal, officer, or person, in any case in which a law of the United States 
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authorîzes an oath to be adminlstered, that he wlU testify, déclare, dépose, 
or certiry truly, or tbat any written testiinony, déclaration, déposition, or 
certifleate by him subscribed Is true, willfully and contrary to such oath 
States or subscribes any material matter wliicb he does not believe to be true, 
is guilty of perjury, and shall be punished by a fine of not more than two 
thousand dollars, and by imprisonment, at hard labor, not more than five 
years ; and shall, moreover, thereai'ter be incapable of glving testimony in 
any court of the United States until such time as the judgment against him 
is reversed." (U. S. Comp. St. 1901, p. 3653.) 

"Sec. 5595. The foregoing seventy-three titles embrace the statutes of the 
United States gênerai and i)ermanent in their nature, in force on the Ist day 
of December one thousand eight hundred and seventy-three, as revised and 
Consolidated by commlssioners appointed under an act of Cougress, and the 
same shall be designated and clted, as the Kevised Statutes of the United 
States." (U. S. Comp. St. 1901, p. 3750.) 

"Sec. 5596. AH acts of Gongress passed prior to said first day of December 
one thousand eight htmdred and seventy-three, any portion of which is em- 
braced in any section of said revision, are hereby repealed, and the section 
apjilicable thereto shall be in force in lieu thereof ; ail parts of such acts 
not contained in such revision, haviug been repealed or superseded by sub- 
séquent acts, or not being gênerai and permanent in their nature: Provided, 
that the Incorporation into said revision of any gênerai and permanent pro- 
vision, taken from an act malàng appropriations, or from an act containing 
other provisions of a private, local, or temporary eharacter, shall not repeal, 
or in any way affect any appropriation, or any provision of a private, local 
or temporary eharacter, contained in any of said acts, but the same shall re- 
main in force; and ail acts of Congress passed prior to said last-named day 
no part of whlch are embraced in said revision, shall not be alïected or 
changed by its enactment." (U. S. Comp. St. 1901, p. 3750.) 

Under a fair construction of thèse last two sections, it sliould, I 
think, be held that they did not repeal any act of a gênerai and per- 
manent nature, no part of which is embraced in the revision. Sec- 
tion 5595, standing alone, would operate to repeal ail prior statutes, 
and would make the revision the sole and exclusive évidence of ex- 
isting law. But section 5596 was doubtless added for the purpose, 
among others, of rescuing from repeal gênerai provisions of law 
wholly overlooked or inadvertently omitted by the commlssioners. 
BuMt must be borne in mind that the précaution manifested in the 
latter section is against oversight alone, and if, as is picturesquely 
stated in one of the briefs, "the compilers left their footprints upon 
an act, that portion not carried into the revision is repealed." Fur- 
thermore, as was said by the Suprême Court, in Dwight v. Merritt, 140 
U. S. 213, 11 Sup. et. 768, 35 L. Ed. 450: 

"The Revised Statutes are not a mère compilation and consolidation of the 
laws of Congress in force on the Ist of December, 1873. ïhe object of that 
revision vpas to Simpllfy and bring together ail statutes and parts of statutes 
which, from similarlty of subjcct, ought to be brought together, to expunge 
redundant and obsolète enactments, and to make such altérations as might 
be necessary to reconcile contradictions and amend imperfections in the orig- 
inal text of the pre-existing statutes. Ail those statutes were abrogated by 
section 5596, vi'hicb provides that 'ail acts of Congress passed prior to said 
flrst day of December, one thousand eight hundred and seventy-three, any 
portion of which is embraced in any section of said revision, are hereby re- 
pealed, and the section applicable thereto shaU be in force in lieu thereof.' " 

Undoubtedly the act of 1857 is a law of a permanent nature, and 
particularly section 5 thereof is to be so considered. If now we give 
to the terni "acts," the second word in section 5596, its ordinary im- 
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port, and accordingly hold that the act of 1857 is a single "act," and 
not that it consists of five acts, because it is subdivided into five sec- 
tions, then undoubtedly section S is a part of an act of a gênerai and 
permanent nature, a "portion of which is embraced" in the revision ; 
l'or admittedly sections 1, 2, and 3 thereof are incorporated into the 
Revised Statutes as sections 5341, 5342, and 5343, respectively, and 
theref ore section 5 is brought within the scope of the repeaUng pro- 
vision. It is, however, urged by a course of reasoning not entirely 
convincing that section 5 is of itself to be deemed to be a complète 
act, within the purview of section 5596. Peters v. United States, 
2 0kl. 116, 33 Pac. 1031. Assuming, but not deciding, that the posi- 
tion is tenable, I am still inclined to think that the resuit is the same; 
for section 5 is, at least in part, embraced in section 5392, and is there- 
fore superseded by it. The courts bave divided upon the main ques- 
tion; but, in view of what I hâve deemed to be a controlling consid- 
ération, it is not thought necessary to enter into an elaborate analysis 
of the reasons advanced in support of the conflicting views. Favor- 
ing the contention that the section is still in force, there is little to 
be added to the forceful discussion found in Peters v. United States, 
supra, and the opposing view is persuasively presented by District 
Judge Toulmin, in United States v. Bedgood (D. C.) 49 Fed. 54. 
So far as I am aware, in no other case lias the question been ex- 
pressly decided. In Caha v. United States, 152 U. S. 211, 14 Sup. 
Ct. 513, 38 L. Ed. 415, the Suprême Court declined to pass upon it. 
In United States v. Wood, 70 Fed. 485 (District of Oregon, 1895), 
no question seems to bave been raised, and Judge Bellinger assumed 
that the section was still in force. In United States v. Shinn, 14 Fed. 
447 (District of Oregon, 1882), Judge Deady apparently proceeded 
upon the same assumption. Babcock v. United States, 34 Fed. 873, 
decided by Brewer, Circuit Judge, in the Colorado district, in 1888, in 
a measure tends to support the Government's position. At least an 
indictmeht, some counts in which were based upon section 5, was 
sustained; but there the contention was, not that section 5 was re- 
pealecl, but that its enactment operated to repeal section 5392 of the 
Revised Statutes. Apparently the court's attention was not called 
to sections 5595 and 5596, R. S., and their effect upon section 5 was 
not considered. In Fisher v. United States, 1 0kl. 252, 31 Pac. 195, 
the view is suggested which is later amplified and coniirmed by the 
same court in the Peters Case, already referred to. No other dé- 
cision even remotely involving the question has been brought to my 
attention, or has come under my observation. 

The weakness of the argument in support of the proposition that 
the section is still in force lies in the assumption of premises which, 
it is thought, are unwarranted in fact. It is not controverted that 
Congress desired that there be incorporated into the revision ail ex- 
isting laws of a gênerai and permanent nature, and adopted the Re- 
vised Statutes under the belief that ail such laws were embraced 
therein. That is made entirely clear by section 5595. If, therefore, 
any such law was improperly omitted therefrom, such omission must 
be accounted for by the presumption of inadvertence or oversight on 
the part of the commissioners by whom the revision was prepared. 
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Appreciating the strain of the theory that the commissioners couM 
hâve overlooked so important and conspicuous a section in a short 
act covering Httle more than a page of printed matter, ail other sec- 
tions of which they considered and carried forward, those who con- 
tend against the repeal assume that section 5392 of the Revised Stat- 
utes was in existence in 1857, and, upon such assumption, argue that, 
upon the other hand, it is incredilile that the commissioners would 
hâve deliberately omitted from the revision, as being unimportant, a 
section which Congress had deemed to be necessary, and had seen 
fit to enact in addition to, and to supplément, section 5392. And if 
it were true that section 5392 in its présent form was in existence 
in 1857, the argument would hâve great force ; for it would seem to 
be presumptuous for the commissioners deliberately to set aside or 
ignore what would thus, by implication, clearly appear to be the in- 
tent of Congress. Tt is sometimes loosely stated that section 5392 
dates from tbe Crimes Act of 1790; but in fact it did not become a 
law in 1790, and was not in existence in 1857, but is a new section 
tormulated by the commissioners for the purpose of covering and 
superseding ail existing statutes, both spécial and gênerai, inclusive 
of section 5 of the act of 1857, and became a law for the first time 
upon the adoption of the Revised Statutes. Section 18 of the act of 
April 30, 1790, c. 9, 1 Stat. 116, to which, doubtless, référence is 
made, is as follows : 

'■Tliat if any person shall willfnlly and corrnptly commit perjury, or shall 
by any meaiis procure any person to commit corrupt and willt'ul perjury, on 
bis or her oatU or aflirmation in any suit, eontroversy, matter or cause de- 
pending in any of tbe courts of the United States, or in any déposition taken 
pursuant to the laws of the United States, every person so ofïeuding," etc. 

— shall be punished as therein provided. It will be noted that not 
only in form, but in substance, this provision is materially différent 
from section 5392. It is true that by an act of March 3, 1825, c. 65, 
4 Stat. 115, entitled "An act more effectually to provide for the pun- 
ishment of certain crimes," etc., the act of 1790 is, in a measure, sup- 
plemented or amplifîed. Section 13 thereof, which relates to the crime 
of perjury, provides that : 

"If any person. in any case, matter, hearing. or otlier proceediugr, wlieu an 
oatb or affirmation sball be required to lie taken or administered under or by 
any law or laws of tbe United States, shall, upon tbe taking of .such oatb or 
affirmation, knowingly and ^yillulgly swear or attirm falsely, every persou, so 
offendiug, sball te deemed guilty of perjury," etc. 

While it may be conceded that this section, which appears to hâve 
been the gênerai lavi' upon the subject of perjury at the time of the 
passage of the act of 1857, somewhat enlarges the scope of section 
18 of the act of 1790, it is ifar from being identical with section 5392 
of the Revised Statutes. Upon the face of the statutes themselves, 
therefore, it is reasonable to conclude that section 5392 in its présent 
form was drafted and adopted with the understanding and intent that 
it did and should cover ail cases embraced within section 18 of the 
act of 1790, and section 13 of the act of 1825, and section 5 of the 
act of 1857; and upon a référence to the commissioners' Draft of 
the revision, as presented to Congress for adoption, I find confirma- 
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tory évidence thought to be conclusive of the correctness of this view. 
Certain it is that section 5 was not omitted through any oversight 
or inadvertence. At pages 2582 and 2583 of volume 2 of the Draft 
is found, first, a section covering perjury, which is doubtless a modi- 
fied form of section 13 of the act of 1825, with marginal références 
to the act of 1790 and the act of 1825. Following this is another 
section covering subornation of perjury. And then follows what 
is denominated a "List of Statutes on Perjury and False Swearing," 
under which head there are cited 20 différent sections or acts passed 
at différent dates, among them being the act of March 3, 1857. Fol- 
lowing this list of statutes is what is called a "note," which I quote 
in f ull : 

"The crime of perjury and false swearing occupies a eonspicuous place ia 
tlie laws of the United States, as the foregoing list of acts abundantly shows. 
The list might be doubled. The législative practice is to afflx the pains and 
penalties of i)erjury anew every time an oath is required in any statute, to 
be taken before either a judicial or administrative offlcer. It would be well 
if this growing œass of laws in regard to perjury were no further enlarged. 
To this end the cited sections of the acts of 1790 and 1825 are so revised and 
slightly altered as to embrace, it is believed, every case of false swearing, 
whether in a court of justice or before any administrative olBcer of the 
government. For fear, however, that sections 73 and 74 may not be broad 
enough to cover every perjury and subornation of perjury, it is recommended 
that the two following sections, in brackets and italicized, be adopted in lieu 
thereof. We feel much confidence that no case can occur which thèse pro- 
visions will not reach." 

Following the note, in brackets, are two sections, one numbered 78, 
covering perjury, and one numbered 79, covering subornation of per- 
jury. Bracketed section 78 is identical in language with section 5392, 
and section 79 is identical with section 5393, of the Revised Statutes. 
Obviously the only inf erence which can be drawn is that Congress 
adopted the recommendation of the commissioners and incorporated 
section 5392 in the Revised Statutes, with the understanding that it 
did and would supersede and take the place of the numerous existing 
statutes dèfining perjury and false swearing; and it is accordingly 
held that section 5 of the act of 1857 was repealed by sections 5595 
and 5596 of the Revised Statutes. 

Second, Are the facts charged in the indictment sufficient to con- 
stitute an offense under section 5392? It is not questioned that if 
the averments of the indictment are true the défendant, in making 
the affidavit, took the oath before a compétent officer; and that he 
willfuUy,.and contrary to such oath, stated or subscribed to matters 
which were false, and which he did not believe to be true. It is de- 
nied only (1) that the false statements were upon "material" matters, 
and (2) that the proceeding was a "case in which a law of the United 
States authorizes an oath to be administered." 

[2] As to the first objection, it is to be said that there are in com- 
mon use two methods of alleging the materiality of a false staten?ent 
constituting the basis of a perjury charge, either one of /which" is 
deemed.to be sufficient. The pleader may either set out the facts 
from which the materiality ■ appears, as a matter of law, or he may 
directly avér the materiality without setting forth the probative or 



UNITED STATES V, NELSON 471 

circumstantial facts. The latter method is hère adopted, and, upoii 
demurrer, the indictment must be held sufficient, unless it conclu- 
sively appears, as a matter of law, from the facts therein set forth 
that the affidavit was immaterial. Bishop on Criminal Procédure (3d 
Ed.). vol. 2, § 921 ; 16 Enc. of PI. & Pr. pp. 343, 344. 

[3J I ani unable to yield to the defendant's contention that the in- 
quiry to which the affidavit relates was, as a matter of law, immate- 
rial. It is entirely within the range of possibilities, for instance, that, 
simultaneously with the application of the défendant, thére was ten- 
dered to the land office an application by John Doe, a qualified home- 
steader, for the same tract of land. In such a case it would seem to 
be material for the officers to know which of the two applicants was 
in the actual occupancy of the land, in order properly to décide which 
application they should accept, and to that end they might require 
a showing to be made by affidavit. It is wholly unimportant that at 
most such an affidavit is held to establish only a prima facie case in 
favor of the affiant, which the opposing applicant may later assail in 
an adversary proceeding; for it still remains true that the defendant's 
right to enter the land at ail, as against such other claimant, may dé- 
pend entirely upon the existence of the facts set forth in such af- 
fidavit, and the making of the affidavit, with the conséquent acceptance 
of the application, takes from him and casts upon another the burden 
of instîtuting a formai proceeding for the final adjudication of the 
conflicting claims. Upon this branch of the case, it is concluded that, 
while the affidavit may hâve related to immaterial matters, such im- 
materiality does not conclusively appear, either from the facts aver- 
red, or by rea.son of any presumption of law. 

[4] Assuming now, as alleged, that the affidavit was material, 
yve proceed to consider whether or not the defendant's oath taken 
thereto was "in a case in which a law of the United States author- 
izes an oath to be administered." Preliminarily it is to be noted 
that no statute expressly provides for such an affidavit, or directly, 
in terms, authorizes the oath ; and if authority existed at ail it must 
hâve been conferred indirectly and by implication only. Was it 
so conferred? The theory of the défendant, as I understand it, is 
that Congress, having, in section 2290 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 1389), required the homestead applicant to 
make an affidavit, the contents of which are expressly prescribed, 
it is not compétent for the administrative officers, by rule or other- 
wise, to exact additional requirements, at least any additional state- 
ments required by the land officers to be made under oath, even 
though false, cannot serve as the basis of a charge of perjury; réf- 
érence being had to the gênerai principle that a criminal offense 
cannot be created or defined by a mère administrative rule. United 
States V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591. But 
from this principle it does not necessarily follow that a depart- 
menta! régulation may not, in any case, provide the opportunity 
. for, or in some other way sustain, a vital relation to the commis- 
sion of a crime. United States v. Bailev, 9 Pet. 238, 9 L. Ed. 113; 
Caha v. United States, 152 U. S. 211, '14 Sup. Ct. 513, 38 E. Ed. 
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415 ; United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 
L. Ed. 563. Nor is it essential to the offense of perjury that the 
oath falsely taken should be particularly pointed out or directly 
prescribed by express statute. It is sufficient if, indirectly or by 
necessary implication, the laws of the United States require or 
permit the oath to be taken. Caha v. United States, supra ; United 
States V. Curtis, 107 U. S. 671, 2 Sup. Ct. 501, 27 L. Ed. 534; Unit- 
ed States V. Hearing (C. C.) 26 Fed. 744; United States v. Hardi- 
son (D. C.) 135 Fed. 419. It may be conceded that there is some 
support, both in reason and the decided cases, for the view that, 
in the administration of the gênerai homestead law, Congress hav- 
ing, by section 2290, specifically prescribed the contents of the re- 
quired affidavit, it is incompétent for the Land Department to 
impose upon the applicant additional conditions. "Expressio unius 
est exclusio alterius." United States v. Maid (D. C.) 116 Fed. 
650. That point, however, it is unnecessary presently to décide; 
for it must be borne in mind that the application under consid- 
ération was not made under the gênerai homestead laws alone. 
The lands were within the boundaries of a national forest, and by 
express provision of the act of June 11, 1906, authorizing their en- 
try, they could be entered only in accordance with the gênerai 
homestead laws and that act. That act conferred upon the défend- 
ant, if otherwise qualifîed, a préférence right to make entry over 
other qualifîed applicants, provided certain facts and conditions ex- 
jsted. To enable the officers properly to administer the law and 
accept the application of the person entitled to make the entry, it 
was requisite that they inform themselves concerning the existence 
of such facts. No method of inquiry or form of procédure is 
pointed out by the law. The method most familiar, most conveni- 
ent, and most commonly adopted for making a prima facie show- 
ing of a fact in the administration of the public land laws is, as 
Congress must hâve well known, by affidavit or verified written 
statement. Such a method is entirely reasonable, and imposes up- 
on the applicant no undue burden. Furthermore, in the Revised 
Statutes we find the following sections: 

"Sec. 441. The Secretary of the Interior Is charsed wIth the supervision 
of public business relating to the following subjects: * * » Second- 
The public lands, Including mines." (U. S. Comp. St. 1901, p. 25.S.) 

"Sec. 4!5;î. The Comniissioner of the General Land Office shall perform, un- 
der the direction of the Secretary of tie Interior, ail executive duties apper- 
talning to the surveying and sale of the public lands of the United States, 
or In any wlse respecting such public lands, and, also, such as relate to prl- 
vate claiuis of land, and the Issuing of patents for ail lagentsJi [grants] of 
land under the aUthority of the government." (U. S. Comp. St. 1901, p. 257.) 

"Sec. 2478. The Comruissioner of the General Land Office, under the direc- 
tion of the Secretary of the Interior, Is authorlzed to enforce and carry into 
exécution, by appropriât* régulations, every part of the provisions of this 
title not otherwise speelally provided for." (U. S. Comp. St. 1901, p. 1586.) 

"Sec. 2246. The register or recelver is authorlzed, and it shall be thelr 
duty, tx> administer any oath required by law or the instructions of the Gen- 
eral Land Office, In connection with the entry or purchase of any tract of tlie 
publie lands." (U. S. Comp. St 1001, p. 1371.) 
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In circular No. 10 of the General Land Office, issucd by the 
Commissioner, and approved by the Secretary of the Interior, April 
20, 1911, paragraph 17 prescribes the sworn showing to be made 
by homestead applicants in ail cases iinder the gênerai homestead 
laws ; and paragraph 19 provides that : 

"AU applications by persons claiming as settlers miist. in addition to the 
tacts required in paragraph 17, state the date and desci'ibe the acts of settle- 
ment under which they claim a preferred right of entry," etc. 

This appear.s to be an "appropriate régulation," and therefore 
fuUy within the authority conferred by section 2478, empowering 
the officers charged with the responsibility of disposing of the pub- 
lic lands "to enforce and carry into exécution, by appropriate rég- 
ulations," provisions of law "not otherwise specially provided for." 
No valid reason is apparent, therefore, why the oath to the affidavit 
made by the défendant pursuant to this régulation should not be 
held to be an oath which, by necessary implication, is permitted by 
the lav^rs of the United States to be administered. 

The case seems to fall within the principle of Caha v, United 
States, 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415, and United 
States v. Hearing (C. C.) 26 Fed. 744. In the former case the 
défendant was charged with having given false testimony in a 
contest in the land office involving the validity of a homestead en- 
try. While it was held that if Congress had not authorized, it 
had at least recognized, the validity of such a contest, it is not sug- 
gested that there was any express authorization of the adminis- 
tration of oaths in such proceedings. Tlie whole matter of pro- 
cédure, including the taking of évidence and the administration of 
oaths, rested solely upon the rules and régulations of the Depart- 
ment; and it seems to hâve been assumed that if the Land De- 
partment was authorized to make an investigation by entertaining 
a "contest" it was authorized to administer oaths to persons ap- 
pearing to testify in such contest. Accordingly the judgment of 
conviction was affirmed. 

In United States v. Hearing there was no express authority of 
law for requiring the affidavit which servcd as the basis of the per- 
jury charge, and which had been taken in a land matter and filed 
in the land office. The comments of Judge Bellinger, in overrul- 
ing a demurrer to the indictment, are vcry pertinent. He said : 

"Tt is not directiy contended that the existence of tliose tacts was not nia- 
teiial to tlie risiht of the défendant to make his proof of qualification and 
imrpose, before the clerk. to make an entry nnder the homestead act, but 
oiily that, liowever material they niay hâve been in that connection, the stat- 
nte did not reqnire or anthorize th(> défendant to make an oath to theni. 
The oath of the applicant to the aftidavit or the excusatory facts is not 
compulsory. Bnt whoever wishes to hâve the I>eneflt of the homestead act 
must show in some way the existence of the facts which entitle him thereto ; 
and thèse, when not of record, being within the applicant's knowledge, may 
be sliown by his own oath. As to the facts showing the qualifications of the 
applicant and his purpose in making tlie entry, the statute expressly perniits 
and reqnires them to be proven by his oath ; and if there were no si)ecific 
direction in the statute on the snbject I think he would be allowed to do so 
as a matter of course. And this is the condition of the statute in regard to 
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thèse excusa tory f acts. The mode of their proof is not prescribed ; and çon- 
venience, usage, and necessity ail point to the oath of the party as the proper 
évidence ôf thelr existence. Certainly It would be wlthin the power of the 
Department to make a régulation on the subject permitting or prescribing 
this mode of proof in such a case. * • » xhe statute, not having pre- 
scribed the mode of proving the excusatory or prellminary facts, a régulation 
of the Department mlght direct or permit that it be done by Sonie such rec- 
ognized mode of procédure as the oath of the applicant, and thereupon such 
oath, when taken, is adminlstered, In efCect, under or In pursuance of a law 
of the United States ; and therefore perjui-y may be assigned thereon." 

The affidavit hère is not like that involved in the case of Wil- 
lîamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 
278, or Robnett v. United States, 169 Fed. 778, 95 C. Ç. A. 244, 
where the sworn statements required by the régulations of the 
Department were in contravention of the légal rights of the entry- 
man, or were at least immaterial to such rights. In the Robnett 
Gase the Williamson Case is followed, and the précise point de- 
cided in the latter case appears from the statement of the prop- 
osition made bj^ Mr. Justice White, who rendered the décision, as 
follOws: . 

"It remains only to consider wliether It was within the power of the Com- 
mlssioner of the General Land Office to enact rules and régulations by which 
an entryman. would bc compelled to do that at the final hearing which the 
act of Congi'ess must be considered as havuig expressly excluded, in order 
thereby to deprlve the entryman of a right which the act, by necessary im- 
plication, conferred «pon him. To state the question Is to answer It." 

Obviously such a principle is not applicable hère, if our con- 
clusion is correct that the inquiry to which the defendant's affidavit 
related was a material one. 

Counsel for the government hâve not pointed out what they con- 
ceive to be the material distinction between the two counts, and 
I hâve failed to discover it. Both counts appear to be sufficient 
under section 5392, and the demurrer to each will therefore be over- 
ruled. There is some discussion found in one of the briefs upon 
the question whether or not the prosecution should be compelled 
to elect as between the two counts; but such question has not 
been submitted, and need not now be decided. 

The demurrer will be overruled and the défendant required tO' 
plead further. 



In re MARENGO COUNTY MERCANTILE CO. 

(District Court, S. D. Alabama, N. D. October 5, 1912.) 

No. 929. 

1. Sales (§ 46*)— Fbaud— Réclamation of Goods. 

Représentations as to the financial status of a buyer, made as a basls 
for crédit and known by the person making them to be false, and but 
for which the sale would not hâve been made, are fraud sufficient to 
eiititle the seller to reclaim the goods. 

[Ed. Note. — For other cases, see Sales, Cent. DIg. { 95; Dec. Dig. 
I 46.*J 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes, 
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2. Sales (§ 46*) — Rescission— Fbaud—False Représentations as to Crédit. 

False représentations as to a buyer's crédit, made to Induce a sale of 
goods, in order to authorlze the seller to rescind and reelaim the goods. 
must be willfuUy false, or such that the buyer did not belleve them to be 
true, or made witbout reasonable groundSi to belleve them to be true, 
whereby the seller was decelved and Induced to consummate the sale; 
the buyer having eltber knowledge or reasonable grounds to belleve his 
insolvency and intending not to pay for the goods at the tlme they were 
bought. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 95 ; Dec. Dlg. 
§ 46.*] 

3. Sales (§ 52*) — Goods Sold to Bankeupt— Réclamation— B'eaud— Evi- 

dence. 

Evidence Tieltl insufficient to show that a sale of goods to a bankrupt 
was Induced by fraudulent représentations as to the bankrupt's sol- 
vency at the time of the sale, so as to entitle the seller to reelaim 
the goods from the bankrupt's trustée. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 118-144, 1045; 
Dec. Dig. § .52.* 

Misrepresentation and concealment by vendee of goods as to flnancial 
condition as afCecting validity of contraet of sale, see note to In re 
Pierce, 87 C. C. A. 538.] 

4. BANKEurTCY (§ 178*) — Sale of Goods — Nature of Instrument — Posses- 

sion op BuYEB— Validity. 

Petitioner sold merchaudise to a bankrupt under contraet providing 
that, in case the bankrupt should become insolvent or atteuipt to sel! 
or dispose of the goods in any other way than in due course of trade, 
ail the bankrupt" s indebtedness to the petitioner should immediately be- 
come due, and that it might take Immédiate possession of ail goods of 
every kind sbipped by petitioner to the bankrupt and crédit it at the 
invoiee price on the indebtedness. Petitioner never took possession, 
but the bankrupt remained in possession and made sales in the usual 
course of trade until dispossessed by Its receiver and trustée in bank- 
ruptcy. Beld, that the contraet was in substance a chattel mortgage 
and vold as to creditors acquiring rights by bankruptey proceedings 
before petitioner took actual possession. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 221, 264- 
274, 283, 284; Dec. Dig. § 178.*] 

Pétition to Review Order of the District Court of the United 
States for the Northern Division of the Southern District of Ala- 
bama, in Bankruptey. 

In the matter of bankruptey proceedings of the Marengo County 
Mercantile Company, Réclamation proceeding by the Page Wov- 
en Wire Fence Company. Pétition to review a referee's order de- 
nying the relief prayed. Affirmed, and pétition dismissed. 

Mallory & Mallory, of Selma, Ala. (Charles L. Robertson, of 
Adrian, Mich., of counsel), for petitioner. 

Pettus, Fuller & L,apsley, of Selma, Ala., for trustée. 

TOULMIN, District Judge. This is a réclamation proceeding 
brought by the Page Woven Wire Fence Company, a corporation, 
against the trustée of said bankrupts on a pétition praying that the 
petitioners may hâve a lien upon the funds of said bankrupt es- 
tate to the amount and value of certain goods, consisting of woven 

•For other casea see same topie & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wire fencing, purchased by the bankrupts from the petitioners, and 
that said trustée be directed to pay the same to the petitioners; 
they claiming said goods as belongirig to them. The petitioners 
base their claim on the ground that the bankrupt was insolvent at 
the time of the purchase of such goods, wares, and merchandise, 
and that this insolvency was known to it at the time of the pur- 
chase. Petitioners allège that said Marengo County Mercantile 
Company, the bankrupt, upon false and fraudulent représentations, 
induced petitioners to sell and deliver to it the said goods men- 
tioned, and wrongfully, fraudulently, and with intent to deceive 
and defraud petitioners, and knowing that petitioners relied upon 
the truth of the représentations so made, induced them to sell and 
deliver said goods and merchandise to the said bankrupt, with the 
intent and design not to pay for them. This pétition is, in sub- 
stance and effect, a proceeding brought to rescind and set aside the 
sale of the goods to said bankrupt, and to recover the proceeds of 
their sale made Ijy the trustée in bankruptcy. The référée dis- 
missed the pétition, and the case is hère on a pétition to review 
such action of the référée. 

[1] "It is well settled that représentations as to the financial 
status of a buyer made as a basis of crédit, and known by the party 
making them to be false, and but for which the sale would not hâve 
been made, are fraudulent, and entitle the seller to reclaim the 
goods so obtained by fraud." In re J. S. Patterson & Co. (D. C.) 
125 Fed. 564. 

[2] In Donaldson v. Farwell, 93 U. S. 631, 23 L. Ed. 993, it was 
held to be established that what entitles a vendor to disaffirm a 
contract of sale and recover his goods consists in the vendee's 
inducing the vendor "to sell him goods on crédit" when he was 
(a) insolvent, (b) concealed his insolvency, and (c) did not in- 
tend to pay for what he bought. In re Levi & Picard (D. C.) 148 
Fed. 655. 

But "to entitle a seller of goods to rescind the sale for fraud, 
there must hâve been an undisclosed knowledge of insolvency and 
an intention not to pay for them on the part of the purchaser when 
the goods were bought." In re Levi & Picard (D. C.) 148 Fed. 
654. 

In the absence of fraud in making the statement réclamation 
should not be allowed. In re Levi & Picard (D. C.) 148 Fed. 654; 
Ellet-Kendall Shoe Co. v. Ward, 26 Am. Bankr. R. 114, 187 Fed. 
982, 110 C. C. A. 320. 

"The représentations must be willfully false, or must hâve been 
such that the buyer did not believe to be true, or had no reasona- 
ble grounds to believe to be true, and by means whereby the seller 
was deceived, and thereby induced to consummate a sale he other- 
wise would not hâve made." In re Roalswick (D. C.) 110 Fed. 
639. 

And it has been held that: 

"A lîiiowii fondidon of Insolvency at the time of the purchase, and the 
f allure of tlie bankrupt to disclose such condition to the claiinant, cannot 
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be regarded as fraudaient. The law, having in view the ordinary couduct 

of business affairs, draws a distinction in matters of tliis kiiid between 

withholding intonnation and making false statemeuts for the purpose of 

deceit." In re Davis (D. C.) 112 Fed. 296. 

[3] The real question présentée! by the pétition and in the brief 
of counsel for petitioners is : 

"Does the évidence show thaï the !Marengo County ilercantile Company, 
by false and fraudnleut représentations of ]naterial faets, obtained from the 
petitioners the goods, wares, and nierchandise, the proceeds of the sale of 
whicli are claiuied?" 

Under the allégations of their pétition, the petitioners must es- 
tablish thèse several propositions to entitle them to rescind the 
sale in question, and to obtain an order for the payment of the 
sum of money claimed by them therein : (1) That the bankrupt 
was insolvent at the time of the purchase of the goods, wares, and 
merchandise; (2) that the bankrupt concealed its insolvency from 
the petitioners, which insolvency was known to the said bankrupt 
at the time of said purchase ; (3) that false and fraudulent repré- 
sentations were made by it with the iutent to deceive and defraud 
petitioners, and were so made to induce the petitioners to sell and 
deliver to said purchaser the goods in question, with the intent 
and design not to pay for them. 

The référée has failed to certify to the judge the question pre- 
sented for review, except as to whether or not the order made 
by him, disallowing the pétition, was correct. And there is no 
sunimary of the évidence relating thereto. "Both of thèse provi- 
sions are important and required, and should be carefuUy observed. 
The summary of the évidence is rec|uired in order to save the judge 
the labor of examining what is often a mass of testimony on many 
différent questions, and of extracting so much as may be relevant 
to the point immediately in hand. The summary may also be val- 
uable as showing what évidence has been considercd by the réf- 
érée before coming to a conclusion." In re Kurtz (D. C.) 125 Fed. 
992; Crim v. Woodford, 136 Fed. 38, 68 C. C. A. 584; General 
Order, or Rule 27 (18 Sup. Ct. viii), in Bankruptcy. 

However, the case is before me, and I hâve carefully examincd 
and considered it. 

The référée expresses the opinion that the évidence is sufficient 
to find tbat at the time of the sale the bankrupt was insolvent. He 
has furnished no summary of the évidence relating thereto. As- 
suming that tlie petitioners hâve established that proposition, and 
that the referee's iinding on it is correct, as I do, it does not fol- 
low that the bankrupt concealed its insolvency from the petition- 
ers, or had knowledge of its insolvency at that time. George F. 
Conant, the président of the bankrupt company, and who pur- 
chased the goods from one Edwards, the agent and traveling sales- 
man of the petitioner, was called as a witness by the petitioners. 
He testified that on September 22, 1910, the date of the purchase 
of the goods, his company was "in good shape"; that its assets 
were greater than its liabilities. He also testified that business was 
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good, prospects and collections also good, în September, 1910, and 
at the time thèse goods were bought. He also testified that he 
made no spécial représentation of any kind in référence to the 
solvency or financial condition of the Marengo County Mercantile 
Company to Edwards, the salesman of petitioners, at the time he 
placed the order for the goods with him on September 22, 1910; 
that he was not asked for a statement on the subject, and he made 
none. Edwards, the salesman of petitioners, who procured the 
order for the goods from Conant, corroborâtes in substance the 
latter's évidence in regard to what occurred at the time the or- 
der was given. He, as a witness for petitioners, testified that 
Conant did not tell him that his company had any spécial amount 
of assets or was solvent, in terms, but gave him to understand 
that it was financially in good shape; that he told him he was an 
officer in a bank there, and in that way gave him to understand 
that the sale was a good one. He testified no statement was made 
by Conant in référence to the solvency of his company, and he 
requested none. But it was his understanding from what was 
said by Conant, which was that he was an officer of a bank. From 
this he was given to understand that the firm was in good shape, 
and he considered the sale a good one. The évidence shows that 
Edwards sought Conant and solicited the order for the goods. He 
stated that he wrote to petitioners "he thought the company was 
good for the bill as it was well rated, was doing a tremendous busi- 
ness, had an élégant stock of goods, and that Conant seemed to be 
a good business man." 

The évidence fails to satisfy me that the bankrupt made any 
false statements or was gnilty of any positive fraud at the time 
of the purchase of the goods. As said bv the court in Re Aarons 
& Co., 28 Am. Bankr. R. 400, 193 Fed. 646, 113 C. C. A. 514: 

"Fraudulent coneealment in tliis case must be established by silence, If 
at ail. But we think it is not so established, because we are unable to see 
tbat the bankrupt was under any obligation to speak or to disclose its finan- 
cial condition to tbe petitioners ; no request for any statement having been 
made." 

I agrée with the référée in his opinion that the évidence is not 
sufficient to find that the bankrupt had the intent and design not 
to pay for the goods at the time of their purchase, or had then no 
reasonable expectation of being able to do so. 

L. B. Robertson, the manager and treasurer of petitioners, testi- 
fied that he had spécial charge of the acceptance and approval of 
ail orders and the making and signing of ail contracts with cus- 
toniers of his company. He said Edwards made the contract in- 
volved hère subject to his (witness') approval. The contract was 
received by him at his office in Adrian, Mich., on September 24, 
1910, for acceptance and approval. Before doing so, he stated it was 
necessary for him to be satisfied of the financial standing and crédit 
of the Marengo County Mercantile Company. He immediately 
consulted the published book of commercial ratings of bankers, 
merchants, etc., issued by the Bradstreet Company, and found that 
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said bankrupt company was given a rating of "T-D," which is es- 
timated worth $10,000 to $20,000, with a second or fair crédit. Wit- 
ness stated that he then requested from the Bradstreet Company, 
at its office at Montgomery, Ala., a spécial report in writing show- 
ing on wliât such crédit rating was based, and received a spécial 
report from them, a true copy of which is annexed to and made 
a part of his déposition. He testified that relying whoUy on such 
published rating, and signed report made by the Marengo County 
Mercantile Company to the Bradstreet Company, he approved the 
contract on September 26, 1910, and instructed shipment immedi- 
ately under the contract, which was made on October 3, 1910. It 
does not appear from the testimony of this witness when he request- 
ed from the Bradstreet Company, at their office in Montgomery, Ala., 
the spécial report in writing referred to ; but it does appear there- 
from that the contract and order for the goods were signed at 
Linden, Ala., on September 22, 1910, that they were received by 
mail by the witness at Adrian, Mich., on September 24, 1910, and 
that he accepted and approved the contract on September 26, 1910, 
and ordered the goods shipped immediately. This witness testi- 
fied that in granting crédit and shipping thèse goods he relied on 
the contract as to their right to claim a return of the goods, and as 
to the financial responsibility of the parties, on information of the 
Bradstreet Company in their published book of September, 1910, 
and spécial information as shown in "Exhibit C." If the spécial 
information mentioned was the spécial report he requested from 
the Bradstreet Company, and on the strength of which he approved 
the contract on September 26, 1910, I am unable to see how he 
secured such spécial report in so short a time, in view of the évi- 
dence in the case. He received the contract from Alabama on 
September 24th, mailed on September 22d. He requested from 
Bradstreet Company the spécial report not earlier than the 24th, 
and yet he approved the contract on the 26th of September, relying 
whoUy on Bradstreet Company's rating and on such spécial re- 
port as to the financial responsibility of the parties. The évidence 
is that it takes about two days for a letter to corne by mail from 
Adrian, Mich., to Montgomery, Ala., and as many days for a re- 
ply to be received by mail at Adrian, Mich. The évidence of G. 
M. Williams, superintendent of the local office of Bradstreet Com- 
pany at Montgomery, Ala., is that their office obtained from Ma- 
rengo County Mercantile Company a report or statement of its 
financial condition, dated February 4, 1910. It was received by 
mail on February 10, 1910, and was the only report from that Com- 
pany during the year 1910. Witness said he could not swear that 
the Montgomery office of the Bradstreet Company furnished the 
petitioners or L. B. Robertson, their treasurer, a report covering 
the financial condition of said Mercantile Company directly. He 
said: 

"If the Montgomery office got such a request from them for this report 
it came by mail, and if a reply was made it was sent by mail. If they hâve 
the information wanted, they answer the day the request is received. If 
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a spécial report Is asked for, it is always a week or ten days before we 
can get up the information for such a report." 

This witness also testified : 

"Tliat by ttie usual route of travel it would take a letter abolit two days 
to couie from Adrian, Micli., to Montgoruery, Ala., aud in like nianuer it 
would take about two days returuiug." 

If witness Robertson requested the spécial report from Brad- 
street Company at Montgomery, Ala., on September 24th, the day 
he received the contract and order for the goods, and the contract 
was approved on September 26th and goods ordered shipped, then 
such action of Robertson could not hâve been at ail predicated on 
such spécial report or information as statedi The contract was 
approved in two days after it was received for approval, and it 
would hâve taken at least four days to hâve received the spécial 
report after request. There is evidently some mistake or error 
in this statement of the witness. Moreover, Exhibit C, designated 
by witness Robertson as a true copy of the spécial report referred 
to, shows upon its face the date of September 9, 1910, as, presuni- 
ably, the date of the "T-D" rating by Bradstreet Company; and, 
on the back thereof, at the beginning of a printed forrri of letter 
from Bradstreet Company addressed to Page Woven Wire Fence 
Company, is the date March 7, 1911, as presumably the date of 
transmittal of such spécial report to petitioners at x\drian, Mich., 
upon which report witness says he relied in granting crédit to the 
bankrupt on September 26, 1910. 

[4] The contract under which the petitioners contend that they 
hâve a right to reclaim the goods sold and delivered under the con- 
tract to the Marengo County Mercantile Company provides that 
said Company shall sell said goods only in the usual course of trade, 
and that, in case said Mercantile Company shall become insolvent 
or attempt to sell or dispose of the goods in any other way except 
in due course of trade, ail of the said buyer's indebtedness to peti- 
tioners shall immediately become due and payable, and that the 
said petitioners shall take immédiate possession of ail goods of 
every kind shipped by them to the said buyer and crédit the buyer 
at the invoice price therefor on the said indebtedness. 

The goods were purchased and received under thèse conditions. 
They were sold, and being sold by the buyer in accordance with 
said conditions, and those unsold remained and continued in the 
possession of the buyer imtil dispossessed by the receiver and trus-' 
tee in bankruptcy. 

This contract was, in substance and effect, a chatte! mortgage on 
said goods. 

A mortgage on a stock of merchandise, which expressly or im- 
pliedly provides that the mortgagor shall remain- in possession of 
the property until condition broken, or the mortgagee in his own 
interest chooses to dispossess him, is, before such possession is 
taken, void, as a matter of law, as to purchasers and creditors of 
the mortgagor. The rétention of possession by the mortgagor (the 
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bankrupt), with the power of disposition by sale, maires the mort- 
gage ineffectuai as against creditors who assert a claim before the 
mortgagee takes actual possession. The proceeding in bankruptcy 
amounted to an effectuai séquestration of the property, and it was 
a seizure for the benefit of ail of the creditors of the bankrupt. The 
instrument is fraudulent in law, and void as to creditors, who ac- 
quired rights before the mortgagee takes actual possession. Hère 
the mortgagee never took possession; but the mortgagor (the 
buyer) was to remain in possession and to make sales of the prop- 
erty in the usual course of trade, and did so remain and make sales 
until dispossessed by the receiver and trustée in bankruptcy. In 
re First Nat. Bank, 135 Fed. 62, 67 C. C. A. 536; In re Bazemore 
(D. C.) 189 Fed. 236; Johansen Bros. Shoe Co. v. Ailes (C. C. A.) 
197 Fed. 274. 

If the insolvency of the bankrupt, at the time the goods were 
purchased, has been shown, I do not find from the évidence that 
there was any fraudulent concealment of it. I am inclined to think 
that the bankrupt did not know it was bankrupt until its property 
was attached by creditors, and it was put into bankruptcy. 

The order of the référée is afîirmed, and the pétition dismissed, 
with costs. 



SPOKANE VALLEY LAND & WATEU CO. v. KOOTENAI COUXTY, IDAHO. 

(District Court, D. Idaho, N. D. Augiist 19, 1912.) 

1. Ta.xation (§ 234*) — Exemption of Iekigation Works — Construction oï 

Idaiio Statute. 

Rev. Codes Idalio, § 1644, subd. 12, which exempts from taxation irri- 
gation eanals and dltches and appartenant water riglits used by tlie 
owuer exeluslvely for the irrigation of lauds owned by him, must be lini- 
ited in its application to cases where the land on whlch the water is 
used is situated within the state. 

[Ed. Note.— -For other cases, see Taxation, Cent. Dig. §§ 3S1, 382 ; Dec. 
Dig. § 234.*] 

2. Taxation (§ 234*) — Exemption of Irrigation Works — Construciion of 

Idaito Statute. 

Sucb statute, however, fairly construed, applles to and exempts irriga- 
tion Works owned by a corporation, the stockholders of wliich own the 
lands Irrlgated ; but under a provision thereln that, in case any water is 
sold or rented from any such canal or dltch. the same shall bè taxed to 
the exteiit of such sale or rental, where the corporation which constructed 
the Works sold ail the land irrlgated, with a perpétuai right to a certain 
quantity of water thereon, retalning ownershlp of the works and water 
right with the rlght to sell or use any surplus and to coUect a flxed suni 
froiu each user to cover maintenance and operating expenses, the works 
are taxable. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. |§ 381, 382; Dec. 
Dig. § 234.*] 

3. Taxation (§ 204*) — Exemption Statutes — Construction. 

While statutes granting exemptions from taxation are not to be read so 
literally as to thwart their purpose or destroy their spirit, as a gênerai 

'For other casés see same topic & % ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
199 F.— 31 
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rule they are to be coustrued strictly, and substantial doubts touching 
their rbeanltig and scope are to be resolved in favor of the public. 

[Ed. Npte.— For other cases, soe Taxation, Cent. Dlg. ^ 322, ?,25, 332- 
334, 346; Dec. Dig. § 204.*] 

4. Courts (§ 328*) — Jurisdictjon of Fédéral Courts — Amount in Dispute. 

The value of the matter in dispute in an action, for the purpose of de- 
termining the jurisdietion of a fédéral court, is.the aggregate amount 
prayed for, and not the separate amounts of each cause of action stated. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§890-806; Dec. 
Dlg. § 328.* 

Jurisdietion of fédéral courts as determined by the amount in contro- 
■versy, see notes to Auer v. Lombard, 19 C. O. A. 75 ; Tennent-Stribling 
Shoe Co. V. Eoper, 36 C. C. A. 459; O. J. Lewis Mercantile Co. v. Klep- 
ner, 100 C. C. A. 288.] 

At Law. Action by the Spokane Valley Land & Water Com- 
pany against the County of Kootenai, Idaho. On demurrer ta 
amended complaint. Sustained in part. 

Allen & Allen, for plaintifîf. 

N. D. Wernette, Co. Atty., of Cœur d'Alêne, Idaho, and C. H. 
Potts, for défendant. 

DIETRICH, District Judge. The plaintifï, a corporation or- 
ganized under the laws of the state of Washington, brings this ac- 
tion to recover from the défendant county $5,056; the same being 
the aggregate of taxes paid by it under protest upon its irrigating 
canals in that county for the years 1909 and 1910, There are two 
causes of action. In the first, which relates exclusively to the 
taxes for 1909, it is shown that in that year plaintiff was the owner 
of 50 second feet of water in Fish Lake, together with a ditch by 
which the same is conveyed to East Greenacres, and there used for 
the irrigation of lands, ail situate within the boundaries of Koot- 
enai county, Idaho ; also, of another water right to the amount of 
250 second feet in the Spokane river, together with the dam and 
canal by which the water is diverted and conveyed from the river 
at Post Falls, Idaho, to the lands irrigated therefrom, such canal 
extending in a northwesterly direction about 18% miles, the first 
51/2 rniles thereof being in Idaho and the other 13 miles in the state 
of Washington. It is also averred that this Spokane river water 
is used partly for the irrigation of lands in Idaho and partly for 
the irrigation of Washington lands. It is further made to appear 
that, prior to 1909, plaintifï, being the owner of lands susceptible 
to irrigation from both of its canals, sold tracts thereof to divers 
persons, together with perpétuai rights to receive water from thèse 
canals, and that ail of its water rights in Fish Lake were thus 
sold; that the waters of Spokane river, not so disposed of, were 
used by the plaintiff in the irrigation of its own lands ; and that 
none of the water distributed through either system is rented or 
held for rental, or used except upon lands owned by the plaintiff 
or owned by the several persons to whom such lands were sold 
with perpétuai appurtenant water rights. At ail times mentioned 

•For other cases see same topic & § nvmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the complaint the plaintiiï was the owner of the primary water 
rights, together with the diverting and distributing works, subject 
only to the rights of the several purchasers of lands already re- 
ferred to. By référence to the water deed or contract, a copy of 
which is attached to the complaint, it appears that the purchaser 
is granted title to a certain described tract of land, together with 
a perpétuai right to use water fîowing in plaintiff's canals suffi- 
cient for the irrigation thereof, upon certain conditions, one of 
which is the annual payment of a specified amount per acre as 
maintenance and opération charges. The plaintifï retains the con- 
trol, and assumes the responsibility of maintaining the canal Sys- 
tems and of properly distributing the water therefrom. The taxes, 
inclusive of penalties, upon the Fish Lake system for the year 1909, 
amounted to $198.24, and upon the Spokane river system to $2,- 
640.50, making a total for the year of $2,838.74. 

In its salient features the second cause of action, involving the 
taxes for 1910, is similar to the first, with the important exception 
that it relates only to the Spokane river system, the taxes upon 
which for that year, including penalties, amounted to $2,217.26. 

The contention of the plaintiff is that ail the property so assessed 
was exempt from taxation under subdivision 12 ot section 1644 
of the Revised Codes of Idaho, which is as follows : 

"AU irrigation canals anrl ditches and water rights api>urtenant thereto, 
wlien tbe owner or owners of said irrigating canals and ditches use the wa- 
ter thereof exclusively upon land or lands ovvned by Uini, lier or tbeui: Pro- 
vided, in case any water be sold or rented from aiiy such canal or dltch, then, 
in that event, such canal or ditch shall be taxed to the e.xteiit of such sale 
or rental." 

The défendant demurs to the amended complaint, and the ob- 
jections raised thereto will now be considered. 

[1] 1. It is first contended that, while the application of the 
statute relied upon is not in terms confined to cases vvhere water 
is used exclusively for the irrigation of Idaho lands, such a re- 
stricted meaning is strongly implied by the considérations v/hich 
must hâve led to its enactment, and in this view I am inclinée! to 
concur. There may be room for a différence of opinion as to the 
wisdom or policy of exempting from taxation canal property of 
any sort; but there would not seem to be even a semblance of a 
reason for extending such immunity to works constructed and 
maintained for the purpose of taking water out of Idaho for use 
in another state. In cases where the water is used for the irriga- 
tion of Idaho lands, it may be persuasively argued that the value 
of the irrigating S3'stem is correctly represented in the enhancement 
of the value of the lands irrigated therefrom, and that therefore, if 
such lands are fully assessed, the public revenues are not afifected 
by the exemption of the irrigating canal. 

But what can be said in favor of such a policy where the water 
is used upon lands beyond the reach of the Idaho revenue laws? 
By permitting its public waters to be carried beyond its borders 
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the State loses one of its most valuable assets, and by clothing the 
appropriator with the power of eminent domain it enables him 
wholly to destroy the productive value of such lands as are taken 
for right of way. To accept the plaintifï's view of the statute is 
thcrefore to hold that the state not only intended to permit a non- 
resident to corne within its boundaries, and, without price, appro- 
priate water for use outside the state, and convert productive, rev- 
enue-bearing lands into nonproductive rights of way for canals and 
ditches, but also intended to encourage such an enterprise by ex- 
empting from taxation the entire property, including the right of 
way, which, but for the project, would bear its share of the bur- 
den of taxation ; and ail without any reciprocal advantage or pos- 
sible benefit accruing to the state directly or indirectly. It is 
thought that, in the absence of language unequivocally expressing 
it, an intent so extremely altruistic ought not to be imputed to the 
Législature of the state. The truth in ail probability is that, in 
framing and enacting the statutory provision relied upon, the Lég- 
islature took no thought of a case where the irrigated lands were 
outside the state. It was concerned with the taxation and exemp- 
tion of property subject to its jurisdiction only, and was not pro- 
viding for a case where a part of the property involved lies beyond 
its reach. It is a familiar rule that in the construction of statutes 
such meaning will be given as will best harmonize with the con- 
sidérations out of which they hâve sprung and is most likely to ef- 
fect the object to accomplish which they were enacted. Endlich on 
Interprétation of Statutes, par. 73. 

"The gênerai language of statutes will be llmited to such persons and sub- 
jects as it is reasonable to présume the Législature Intended it should apply. 
Throughout the entire history of Engllsh and American law the courts hâve 
been ruling that the gênerai words of statutes were to be restrained in im- 
port and application whenever the taking of them in a literal sensé would 
lead to absurd and hurtful conséquences." State v. Smiley, 65 Kan. 240, 
69 Pac. 199, 67 L. II. A. 903. 

The case of State v. Holcomb, 85 Kan. 178, 116 Pac. 251, is very 
closely in point. By section 1 of article 2 of the Kansas Constitu- 
tion, ail property used exclusively for municipal purposes is ex- 
empt from taxation. The city of Kansas City, in Missouri, owned 
a water plant situate in the state of Kansas, which it claimed was 
exempt from taxation under this constitutional provision and the 
statutes enacted in pursuance thereof, for the reason that the plant 
was used exclusively for municipal purposes. The Suprême Court 
of Kansas, in rejecting the claim, said : 

"It is true that the constitutional provision relating to taxation does pro- 
vide that ail property used exclusively for municipal purposes shall be ex- 
empt ; but the fact that the provision does not expressly say that the Consti- 
tution is made for Kansas is not a good basis for an inference that the fram- 
ers were attempting to regulate and protect the municipalities of other States, 
ïhe provisions of both the Constitution and the statutes in relation to exemp- 
tions from taxation must be understood as referring to Kansas and to the 
counties. municipalities, and familles of Kansas, over which it bas power of 
Visitation and control." 
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It is conclucled tliat subdivision 12 of section 1644 provides no ex- 
emption in cases where tlie lands irrigated are not within the state of 
Idaho. 

[2] 2. It is further urged that the statute does not avail tlie plain- 
tiff where it has sold water rights for the irrigation of lands situate 
in the state of Idaho. The question is not free from great difficulty. 
It will be noted tliat the précise language of the law restricts the ex- 
emption to cases where "the owner or owners of said irrigating canals 
or ditches use the water thereof exclusively upon land or lands owned 
by him, her or them." Taken literally, the language does not effect 
an exemption in favor of the plaintiff covering water rights which 
it has sold to otliers. In such cases the ownership of the irrigated 
land and the ownership of the canal hâve been severed. If we take 
cognizance of the several classes of irrigating Systems prevailing in 
Idaho, it must be admitted that the language of the statute was not 
aptly chosen to make the distinction v/hich it is reasonable to suppose 
was intended by the Législature. There are small ditches, and pos- 
sibly a few large canals, where, strictly speaking, the ownership of the 
irrigating works and the ownership of the lands irrigated rest in the 
same person or persons ; but generally in the maintenance and opéra- 
tion of Systems of considérable magnitude associational or joint own- 
ership is found to be unwieldy, if not wholly impracticable, and in- 
corporation is resorted to as furnishing a more efiicient and satis- 
factory method of administration and control. From an early day a 
common, if not the most common, type of ownership in Southern 
Idaho, where irrigation almost universally prevails, is a species of 
corporation, the stockholders in which are the farmers who actually 
use the water upon their farms, each share of stock entitling the holder 
to the use of a certain amount of v,'ater, or water sufficient for the 
irrigation of a certain amount of land, and the assessments or dues 
upon such stock are sufficient only and are levied for the sole purpose 
of clefraying the expenses of maintaining and operating the System. 
Hall V. Eagle Rock & Willow Creek Water Co., S Idaho, 551, 51 Pac. 
110. 

In the case of such corporations, strictly speaking, the légal title 
to the canal and appurtenant water right is in the corporation, where- 
as the water is used upon land belonging severally to the individual 
stockholders, and therefore there is not absolute identity of owner- 
ship of the irrigating System and the irrigated lands. No reason, how- 
ever, is apparent why such a canal should, for the purposes of taxa- 
tion, be differentiated from a canal directly held by the water users 
as joint owners thereof. The corporation but holds the naked légal 
title in trust for its stockholders, and the owners of the land as stock- 
holders are therefore the bénéficiai owners of the canal, possessing 
ail the powers of control and disposition incident to full ownership. 
It is therefore thought that, under a fair construction of the statute, 
such canals must be held to be exempt from taxation. But obviously 
there are material distinctions between such a System of ownership 
and one like that described in the amended complaint. The plaintiff 
hère not only retains the légal title to the canals, but it reserves to 
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itself the entire management and control thereof. None of the pow- 
ers ordinarily incident to ownership are exercised by the water users, 
nor are they the holders of the entire bénéficiai interest. It may be 
conjectured that, if water rights are sold under contracts or deeds 
similar to those attached to the complaint up to the full capacity of 
the canal, the residual interest remaining in the plaintiff company will 
be a worthless shell ; but such is not the necessary resuit. The pur- 
chaser is, under the contract, entitled only to the use of the stipulated 
amount of water during the specified season of four months, from 
May 15th to September ISth, of each year. It is entirely possible that 
during the other seasons of the year, if not during this season, the 
water may, to the advantage of the plaintiff, be applied to some 
other bénéficiai purpose, possibly for generating power. 

But if it be assumed that no other use can be made of the water, it 
does affirmatively appear that under the terms of its contracts or 
deeds (Exhibit A) the plaintifl: is entitled to receive a fee fi"om each 
water user annually at the rate of $1.50 per acre, or $300 per second 
foot. To be sure, it is recited in the instrument that this fee is to 
cover cost of maintenance and opération ; but, whatever may be the 
actual cost of maintaining and operating the system, this charge is 
absolute, and may become a source of substantial profit. The plain- 
tiff allèges its ownership of a water right of 250 second feet in the 
Spokane river; but, if we assume the delivery of only 200 second 
feet, its annual income from this source alone would aggregate $60,- 
000, and it is doubted whether the presumption should be indulged 
that it requires $60,000 annually to maintain and operate an irrigating 
canal 18 miles in length, and to distribute therefrom to farmers along 
its course 200 second feet of water during the period of four months. 
May it not, with reason, be assumed that in establishing the annual 
maintenance and operating charge, the liability of the plaintiff to pay 
taxes was taken into considération? But, however that may be, and 
whether the annual dues paid by water users are more than sufficient 
to pay the maintenance and operating charges or not, it is not made 
to appear that the resuit of a literal interprétation of the statute will 
necessarily be so absurd or unreasonable as to justify a strained con- 
struction, and, if we give to the language its natural and ordinary 
import, the case made by the complaint does not fall within the terms 
of the statutory provision. The landowners are not the owners of 
the canal ; their right to use water is but an easement or servitude. 

[3] It is expressly provided in the statute that, where a company 
"sells" water, the "canal or ditch shall be taxed to the extent of such 
sale." While exemption statutes are not to be read so literally as to 
thwart their purpose or destroy their spirit, as a gênerai rule they are 
to be construed strictly, and substantial doubts touching their meaning 
and scope are to be resolved in favor of the public. Cooley on Taxa- 
tion (3d Ed.) 356 ; Murray v. Board, 28 Colo. 427, 65 Pac. 26 ; State 
v. Holcomb, 81 Kan. 879, 106 Pac. 1030, 28 h. R. A. (N. S.) 251; 
Ottawa University v. Franklin County, 48 Kan. 460, 29 Pac. 599; 
Hart V. Plum, 14 Cal. 148; Davenport National Bank v. Mittel- 
buscher (C. C.) 15 Fed. 225; Bailey v. Magwire, 22 Wall. 215, 22 
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L. Ed. 850. In Hoge v. Railroad Co., 99 U. S. 348, 25 L. Ed. 303, 
it is said that : 

"The inteiitlou of the Législature to grant the immunity must be clear be- 
yond a reasousilile floubt. It eainiot be Inferred from uncertain phrases or 
amtiisuoiis terms. * * * If a doubt arise as to the intent of the Législa- 
ture, it luust be solved in favor of the state." 

While there are to be found, in Empire Land & Canal Co. v. Board 
of Commissioners, 21 Colo. 244, 40 Pac. 449, and in Idaho Fruit Land 
Co. V. Great Western Beet Sugar Co., 18 Idaho, 1, 107 Pac. 989, cer- 
tain expressions tending to support the plaintifif's contention, the cases 
are wholly indecisive of the point under considération. My conclu- 
sion is that, to the extent that the plaintiff has sold water rights, its 
canal Systems are subject to assessment and taxation. 

[4] 3. The two points already discussed are the only ones argued 
in the briefs; but others are stated in the demurrer, and they will 
now be briefly disposed of. It is to be inferred from the allégations 
of the complaint that some of the water distributed through the Spo- 
kane river canal is used upon lands owned by the plaintiff in Idaho. 
To that extent the System is exempt from taxation. But it is thought 
that the défendant is entitled to a description of such lands, and also 
to a statement of what proportion of the entire amount of water dis- 
tributed by plaintiff is so used. It is further thought that if, in amend- 
ing its pleading, the plaintiff does not abandon its présent claims of 
exemption, its first cause of action, so far as it relates to the Fish 
Lake System, should be separately stated, so that there will be in the 
complaint three causes of action instead of two. In this connection, 
however, it is proper to suggest that the separate statement of the 
cause of action relating to the Fish Lake system will not, as counsel 
for the défendant seem to suppose, affect the question of jurisdic- 
tion. The value of the matter in dispute in the action is the aggre- 
gate prayed for, and not the amount of each cause of action. Arm- 
strong V. Ettlesohn (C. C.) 36 Fed. 209; Thompson v. Southern 
Ry. Co. (C. C.) 116 Fed. 890; Heffner v. Gwynne, etc., 160 Fed. 
635, 87 C. C. A. 606. 

Each cause of action should also contain a clear averment of the 
amount of water used upon Idaho lands, and the amount, if any, used 
upon Washington lands, and also the amount, if any, used upon lands 
belonging to the plaintiff in Idaho, so that, in accordance with the 
views hereinbefore expressed, it may be determined upon the face 
of the pleading itself what part of the total amount paid as taxes was 
illegally exacted. There should also be an averment to the effect 
that in valuing the property the revenue officers made no allowance 
or exemption on account of water used by plaintiff upon its own 
lands in Idaho. 

The three several objections, that the court is without jurisdic- 
tion, and that there is a defect of parties, and that there is a mis- 
joinder of causes of action, are overruled. The plaintiff is given 20 
days in which to serve and file a second amended complaint. 
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In re STOLP et al. 
(District Court, E. D. Wisconsln. Septemtier 27, 1912.) 

1. Banki.'uptcy (§ 170*) — Claims — Services of Attokney — Payment — PiE- 

examination of ïkaivsaction. 

Bankr. Act Jul.v 1, lSi)S, c. 541, § 60d, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3445), prov'ides that if a debtor, directly or indirectl,v, in con- 
templation of the fiUng of a pétition by or agaiust hltn, shall pay mouey 
or transfer property to an attorney and coimselor at law for services to 
l>e rendered, the transaction shall be re-exaiulned by tbe court on péti- 
tion of tlie trustée or auy créditer, and shall only be held valid to the 
extent of a reasonable aniouut, to be determined by the court, and the 
excess may be recovered by the trustée for the beuefit of the estsite. 
Heid, that where insolvents. In contemplation of bankruptcy, executed 
a note secured by a chattel uiortgage to their attorney to secure payment 
for services in arrangiug a composition with creditors, if possible, lu 
order to prevent bankruptcy proceedings, and the trustée found that the 
transaction was an ordinary préférence, and not one Involving a pay- 
nient for services to be rendered, the transaction was not withiu such 
section, and the référée was wlthout jurisdiction to review the same 
thereuuder, or to uiake any order, except one of dismissal wlthout préj- 
udice to the trustee's rlght to proceed with remédies glven by the act 
relative to préférences or frauduleut conveyances. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 207, 271; 
Dec. Dig. § 170.*] 

2. Bankruptcy (§ 170*) — Préférence to Attorney — Re-examination— Stat- 

VTES. 

Bankr. Act July 1, 1898, c. 541, § 60d, 30 Stat. 5C2 (U. S. Comp. St. 
1901, p. 3445), provides that if a debtor, in contemplation of bankruptcy, 
shall pay mouey or transfer property to an attorney for services to be 
rendered, the transaction shall be re-examined by the court on pétition 
of the tiTistee or auy creditor, and shall be held valid only to the extent 
of a reasonable aniount. Hcld, that such section refers to sei*vices to be 
rendered after the tlme of the payment or transfer objeeted to, within 
and germane to the gênerai alms of the bankruptcy act, and actually 
rendered, if at ail, before the institution of bankruptcy proceedings, and 
that tlie payment or transfer reviewable under such section cannot apply 
to services rendered under section 64b, provlding for a preferential pay- 
ment of the cost of administration, iucluding one reasonable attorney's 
fee for services actually rendered to the petltioning creditors and to the 
baiikrupt in iuvoluntary i)roceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dig. § 170.*] 

3. Bankkupicy (§ 170*) — ^Attorney for Bankhupt — Seevices. 

Bnnkr. Act .Tuly 1. 189H, e. 541. § 64b, 30 Htat. 503 (U. S. Comp. St. 
1901, p. 3447), providing for an allowance to the bankrupt's attorney in 
involuntaiT proceedings for services rendered, relates only to services 
rendered after the bankruptcy proceedings are Instituted to aid the bank- 
rupt in pei'forming hls duties requlred by such act, and not to services 
rendered prior to bankruptcy in order to obtain a composition of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 267, 271; 
Dec. Dig. § 170.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Er- 
nest Stolp and another. Pétition by Léo Torbe to review proceed- 
ings before a référée for re-examination of a transaction witfi réf- 
érence to an advance payment of fées by the bankrupts to peti- 
tioner as their attorney. Reversed, with directions. 

•For other cases see same topic & § numbkr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The bankrupts were copartners. Aa involuntary pétition was filed against 
tliem on June 21, 1911, which was pending nntil .Tuly 13, 1911, when they 
filed a volnntary pétition, upon which au adjudication folio wed. It appears 
that on June 9th, or 12 days hefore the fding of the involuntary pétition, one 
of the bankrupts executed and delivered to the petitloner, 'l'orbe, an attor- 
ney, a proniissory note for $1,000. secured hy a mortgage upon real estate 
owned by said bankrupt individually. The trustée filed a pétition, represent- 
ing that sald inortgage was executed to said Torbe, and that the transaction 
was valid to the extent only of a reasonable amount which might become due 
to said attorney for services to be rendered, and praying for a re-examination 
of the transaction pursuant to section 60d of the Bankniptcy Act. 

gome tlme in May, 1911, the bankrupts, Beîrig pressed by thelr creditors, 
sought the adviee of Torbe, who imniedlately endeavored to effeet a compro- 
mise or composition. Hls services consisted of conférences and consultations 
with the bankrupts and thelr creditors. Many of the creditors were agree- 
able to the composition, but it became apparent, at or about the tlme of the 
exécution of the mortgage, that the effort to induce ail creditors to accept 
would be frultless. During this tirae no money had been paid to said at- 
torney, excepting an amount to defray the expenses of a trip to Michigan. 
Such being thé situation, and at the tlme when the necesslty of resortlng to 
bankruptcy proceedings had apparently heeii definitely determined by the 
bankrupts and the attorney, the note and mortgage above specified were given. 
The attorney, when asked respectlng the arrangement under which such 
mortgage was given to hlm, stated that it was "to secure such fées as I had 
already earned and would earn, and also to secure the paymeut of counsel 
fées in the matter." He further stated, in answer to the question whether 
it was given in contemplation of bankruptcy, that it was given in contempla- 
tion "that there would not be any bankruptcy," and, further, that the bank- 
rupts eontemplated such proceedings as a possibllity "to procure a better 
settleraent of their affairs." Sald attorney also produced before the référée 
a statement of hls account coverlng services rendered from May 1, 1910, to 
June 17. 1911, which, including a claim on behalf of associate counsel, aggre- 
gates .$1,4T5. 

The référée held the mortgage void as preferentlal. But that sald attorney 
liad rendered services to the bankrupts in the hankruptcn proeeeding sincc 
the filing of the pétition, the reasonable value of which latter Is iflOO, and 
adjudged that the mortgage was valid to secure such sum. Thls ruling is 
brought hère for review. 

Léo Torbe, of Milwaukee, Wis., in pro. per. 
McCabe & Dahlman, of Milwaukee, Wis., for trustée. 

GEIGER, District Judge (after stating the facts as above). Sec- 
tion 60d of the Bankruptcy Act is as follows: 

"If a debtor shall, directly or indlrectly, in contemplation of the filing of 
a pétition by or against hlm, pay money or transfer property to an attorney 
and counselor at law, solleitor in equity, or proctor In admlralty for services 
to he rendered, the transaction shall be re-examlned by the court on pétition 
of the trustée or any creditor and shall only be held valid to the extent of 
a reasonable amount to be determined by the court, and the excess may be 
recovered by the trustée for the beneflt of the estate." 

Section 64b of the Bankruptcy Act, so far as pertinent to the 
questions presented, is as follows: 

"The debts to bave priority, except as hereln provlded, and to be paid in 
full ont of the bankrupt estâtes, and the order of payment shall be : * * » 
(3) The cost of administration, including * * * one rea.sonable attorney's 
fee for the professional services actually rendered, Irrespective of the numlier 
of attorneys employed, to the petitioning creditors in involuntary cases, to the, 
bankrupt in Involuntary cases wlille performing the dutles herein prescribed, 
and to the bankrupt In voluutary cases as the court may allow." 
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The record discloses that the trustée by his pétition sought re- 
examination of a transaction pursuant to section 60d. The hear- 
ing proceeded upon such pétition, before the référée, by consent. 
The mortgage transaction was held to be void, because preferen- 
tial, but sustained as valid security for the payment of $100, the 
reasonable value of services rendered to the bankrupt after the in- 
stitution of the bankruptcy proceedings; and the trustée was or- 
dered to pay the same to Torbe, and the latter was directed to give 
to the trustée a satisfaction and discharge of the mortgage. 

The preliminary question arises whether the référée could, under 
section 60d, make any adjudication other than one relating to the 
reasonableness of the amount for which the debtor sought to make 
payment; that is, assuming that under section 60d the services are 
such as are performed prior to bankruptcy, can the court under 
such section, when it appears that the payment was nof for serv- 
ices to be rendered, but for some other account, proceed to adjudge 
the transaction void or voidable as preferential or fraudulent? I 
think this question must be answered in the négative. Whatever 
doubts hâve arisen as to the scope of the section, the Suprême 
Court, in considering whether it contains any spécial grant of ju- 
risdiction, has declared that it is designed to provide a spécial and 
summary remedy to meet the précise situation therein referred to, 
viz., the re-examination of a payment or transfer to an attorney for 
services to be rendered. 

"Section 60d. added a feature to the bankruptcy act not found in former 
acts, regulatiug practice and procédure in bankruptcy, therefore adjudications 
upon otiier provisions ot tlie bankruptcy act, or concerniug tlie judiciary act 
giving jurisdiction to ttie courts of the United States hâve no blnding effect 
in thê construction of this section. This is not a case of préférence, where 
part of the esta te is transferred to a creditor, so as to give to hini more ot 
the estate than to others of the same class under section 60 of tlie bank- 
ruptcy act, nor is it a case of fraudulent conveyance under section 07. It is 
a transfer in considération of future services, to be reduced if found un- 
reasonable in amount. * * * To undertake to brlng within this définition 
of a préférence, requlrlng a plenary action for its recovery, the protection 
given a bankrupt's estate, because of a transfer of property or money to an 
attorney or counselor for services to be rendered in contemplation of fllhig 
a pétition in bankruptcy, is to add to the clearly defined préférences con- 
templated by the act, and is to include entirely différent transactions, not 
embraced in the statntory définition of a préférence as Congress has deflned 
that term. * * * 'J'hese last-named sections hâve référence to suits to 
recover préférences or fraudulent conveyances. No attempt has been niade to 
change the exercise of jurisdiction under section 60d. The transfer to counsel 
may be wholly sustained ; it Is entirely valid to the estent that it is reasonable. 
It is neither a préférence nor a fraudulent conveyance, as deflned by sections 
(iOb or (i7e of the act. It is to be uoted that in this case, as the statement 
of the certiflcate shows, the District Court rendered no judgment against 
the défendant for a recovery of the excess, but directed the trustée to bring 
an action therefor. It slmply assumed and exercised the jurisdiction con- 
ferred by section 60d to détermine the aniouut of the excessive transfer for 
a counsel fee provlded in vlew of flling a pétition in bankruptcy. It may be 
that this order, though bindlng upon the parties, cannât be made finally ef- 
fectuai untll a judgment is rendered in a jurisdiction where it can be ex- 
ecuted." Wood v. Henderson, 210 U. S. 251, 253, 256, 28 Sup. Ct. 623, 52 L. 
J3d. 1046. 
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See, aiso, Pratt v. Bothe, 130 Fed. 670, 65 C. C. A. 48; Haffen- 
berg V. Title & Trust Co., 27 Am. Bankr. Rep. 708, 192 Fed. 874, 
113 C. C. A. 198. 

[1] I am of opinion, therefore, that when the référée concluded 
that the transaction was an ordinary préférence, and not one in- 
volving a payment for services "to be rendered" (except as to serv- 
ices rendered after the bankruptcy, and which, for other reasons 
hereafter given, are not within the ternis of section 60d), in other 
words, when he found that the transaction was not of the charac- 
ter claimed in the trustee's pétition, he was powerless to make any 
order except one of dismissal — although without préjudice to the 
right of the trustée to proceed with remédies given by the act rel- 
ative to préférences or fraudulent conveyances, should the trans- 
action be deemed to be the one or the other. 

Upon the merits of the matter the following questions arise: 

1. Whether the services "to be rendered," as provided by sec- 
tion 60d, are such as are expected to be performed by the attor- 
ney in the future, or subsequently to the time when the payment 
or transfer is made ; or whether such payment may cover services 
which the attorney has rendered or is rendering, subject only to 
the requirement that the debtor shall be in a situation of contem- 
plating bankruptcy. 

2. To what kind of service does section 60d refer? Does it refer 
to any professional services rendered by an attorney, counselor, or 
proctor, or must they be such as pertain to the contemplated bank- 
ruptcy, or to some purpose in harmony with the interests of the 
gênerai creditors of the bankrupt? 

3. Whatever the kind or character of the service, can the period 
of rendition thereof extend beyond the commencement of the bank- 
ruptcy proceedings — that is, can the payment or transfer be made 
available for or applicable to services rendered after the institution 
of bankruptcy proceedings? 

4. The latter suggests or includes the question whether the 
"services to be rendered," for which payment may hâve been made 
as indicated in section 60d, may be in whole or in part the same 
services referred to in section 64b, and for which an allowance 
might othenvise be made as therein provided. 

[2] The scope and meaning of thèse two sections can be deter- 
mined by ascertaining, if possible, what situations they were designed 
to meet, what possible evii to remedy, or what right to recognize or 
protect. The language of 60d, on first reading, appears to place the 
légal advisers of f ailing debtors in a class by themselves, to be dealt 
with according to the prescribed provisions, no matter what the char- 
acter of the service or when rendered; but, as indicated in Wood v. 
Henderson, supra, the section was intended to treat with a situation 
which involved neither a préférence nor a fraudulent conveyance. If 
a payment or transfer for services to be rendered means, as stated 
(see 210 U. S. 251, 259, 263, 28 Sup. Ct. 624, 627, 629, 52 h. Ed. 1046), 
■'in considération of future services," "in expectation of proceedings 
in bankruptcy," or "prepayment," then the date of the transaction 
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must ordinarily be taken as the commencement of the period during 
which the contemplated services were "to be rendered" ; and, liaving 
référence to the future, the transaction could not be treated as deal- 
ing with the ordinary relation of debtor and creditor, in which the 
latter received payment for a past or présent considération; nor, in 
view of the relation of attorney and client which has sanctioned com- 
pensating attorneys in advance, conld it be deemed fraudulent or in 
fraud of creditors. The section is declared to be sui generis, and — 

"reçognizes the temptation of a falling debtor to deal too lilierally witli liis 
propei'ty in employing counsel to protect liim in view of flnaiicial reverses 
and probable failure. It reçognizes tlie right of a debtor to bave the ald 
and advice of counsel, and in contemplation of bankriiptcy proceedlngs, which 
shall strip him of his property, to make provision for reasonable compensation 
to his counsel, and in view of the circunistances the act makes provision 
tbat the court administering the estate may, if the trustée or any creditor 
((uestlon the transaction, re-examine it with a view to a détermination of its 
reasonableness." Wood v. Henderson, supra, 210 U. S. 253, 28 Sup. Ct. 624, 
52 L. Ed. 1046. 

It is difficult to see why Congress should hâve intended by thèse 
sections to provide comprehensive remédies to meet ail situations 
which might arise between a debtor and his attorneys, both before and 
during bankruptcy. There is no reason why an attorney, being a cred- 
itor with a matured claini, or a creditor, having a claim for past services 
which the bankrupt has paid, should not at the moment of bankruptcy 
stand with other creditors ; but, when the failing debtor secures coun- 
sel and favors him with prepayment for contemplated service, the 
transaction, being neither preferential nor fraudulent, should, in fair- 
ness to creditors, be subject to review by the court. It seems to me 
that the section is designed to reach the situation which arises out 
of the désire of both the debtor and his attorney to avoid the neces- 
sity of the latter's being charged with having received a préférence, 
or of becoming a gênerai creditor of the estate. It should not be con- 
strued to cover other transactions between a debtor and his attorney 
not fairly within this design, nor within the term of the statute. In 
other words, it refers to advance payments. 

In meeting the second question, the language of section 60d, refer- 
ring to an attorney, counselor, soliciter in equity, or a proctor in ad- 
miralty, présents considérable difSculty. Are the services to be ren- 
dered such as pertain to the contemplated bankruptcy, or may they 
be gênerai professional services rendered by an adviser in any of 
the several capacities specified? On the one hand, it is argued that, 
being unrestricted, the language must be gîven a construction which 
will cover ail situations fairly comprehended within its terms, and it 
therefore includes ail instances where advance paj^ments are made 
to professional légal advisers, no matter what the character or object 
of their service may be. On the other, the view is taken that Con- 
gress could not reasonably hâve intended to make a debtor's légal ad- 
visers the object of favorable or restrictive législation, except to the 
extent that the contemplated service is germane to the gênerai pur- 
pose of the bankruptcy law, namely, the subjection of the assets of 
the debtor to administration and distribution for his creditors. 
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In Pratt v. Bothe, 130 Fed. 670, 65 C. C. A. 48, it is intimated that 
the gênerai language referring to solicitors and proctors "seems to 
indicate that the services contemplated were such as might be required 
in gênerai litigation, or in the course of the debtor's business." This 
was said in considering whether section 60d referred to services ren- 
dered before or after the bankruptcy. On the other hand, the ques- 
tion as to the character of the services contemplated was directly in- 
volved in Re Habegger, 139 Fed. 623, 71 C. C. A. 607, 3 Ann. Cas. 276, 
and it was deterniined that they were such as were to be rendered in 
aid of the purpose sought to be accomplished by the Bankruptcy Act, 
to conserve and benefit the estate of ti;e bankrupt, and therefore inure 
to the benefit of the creditors ; and accordingly a payment or transfer 
f rom a failing debtor for services to be rendered in endeavoring to 
get a composition with creditors, and in defending the failing debtor 
in a criminal prosecution, was not within the terms of this section. 
In my judgment the purpose of the section was to meet situations 
most frequently arising, or likely to arise, and such situations are 
those arising between a failing debtor and bis attorney in respect of 
services relative to his failing condition or the contemplated bank- 
ruptcy. While a failing debtor may hâve employed, or may wish to 
employ, attorneys for varions purposes, it is not probable that the 
situations in which advance payments are made, or are likely to be 
made, to attorneys for an account other than his involved business af- 
fairs or contemplated bankruptcy, occur with sufficient frequency to 
hâve been made the object of spécial législation. And if this is true, 
then it is fair to construe the section in question as excluding such 
other situations. Such section in question provides a new remedy, 
and, as above indicated, was intended to reach situations which under 
former bankruptcy acts, and under the présent acts, could not be 
reached. It was desired to enable a debtor to pay his attorney in ad- 
vance, to the end that he might procure the service, and not require 
such attorney to take the hazard of payment with gênerai creditors. 
But a review of the transaction is provided. This appears to be the 
sounder construction, and should be accepted, rather than to pré- 
sume an intention on the part of Congress to make provision for ail 
cases where a failing debtor may pay his counsel in advance- It is 
true that this greatly narrows the language of the act, and, it may 
be said, éliminâtes a portion of it. It is also true that it may enable 
payments to counsel whose services are not to be rendered in further- 
ing the objects of the act, and thèse will therefore be permitted to 
stand, unless possibly they can be attacked as fraudulent. But I 
think the act should hâve a construction which will efifectuate an in- 
tention to deal with situations constantly arising, and which, under 
the former bankruptcy law, had to be met, either by making the 
debtor's counsel stand as a gênerai créditer, or by yielding him a 
priority not awarded by the Bankruptcy Act, or by allowing possible 
excessive payments in advance to stand. 

I am aware that this restricted view will also affect the application 
of the remedy provided in section 60d strictly to such cases as appear 
to be payments for services to be rendered, when such services 
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are admitted or adjudicated to be of the character specified, namely, 
services germane to the purposes of the Bankruptcy Act; and when 
it appears that the service to be rendered was not of such a character, 
the right to review cannot be exercised, but the transaction must ei- 
ther stand or be attacked under some other provision of the Bank- 
ruptcy Act. 

In answering the third and fourth questions it must follow that 
section 60d refers solely to services of the character above de- 
scribed, which were to be and were in fact rendered prior to the 
bankruptcy. Under former bankruptcy acts the question arose re- 
peatedly whether counsel rendering service prior to bankruptcy, 
and who had not been paid, should be treated as a gênerai or a 
preferred creditor; and the uncertainty of receiving adéquate com- 
pensation as a gênerai creditor would naturally stimulate the prac- 
tice of paying in advance. Therefore, it being possible to deal with 
attorneys who are gênerai creditors, or with such as had in fact 
been paid for past services, in the same manner as other creditors 
had to be dealt with, section 60d not only embodies a design and 
remedy to reach the cases where advance payments hâve been 
made, but, to be effective, there must be a liniit of time within 
which the contemplated future services are to be rendered. Such 
limit, as indicated in Pratt v. Bothe, supra, is the date of filing the 
pétition in bankruptcy. Judge Severens there said: 

"The Bankruptcy Act makes a final and sharply deflned Une In respect 
of the Power of the bankrupt over his estate and the distribution of it as 
of the date of the filing of the pétition against lilm. From that time his as- 
sets are in gren:io legis, and he cannot, unless he compounds with his cred- 
itors, bind his assets. He may, of course, make new contracts, and ineur 
new obligations ; but they are not chargeable to the funds which hâve be- 
come vested in the trustée until they hâve subserved the purpose of the 
bankruptcy proceedings, when, if anything remains, he reacguires it. It 
would be wholly inconsistent with the scheme of the act that a debtor in 
contemplation of bankruptcy should be permitted to make an arrangement 
whereby he should hâve power, after his assets shall hâve gone into the 
hands of the trustée, to alter their disposition by appropriating them to the 
payment for services thereafter rendered to him, or, indeed, to satisfy the 
obligations of any executory contract. With respect to services rendered to 
the bankrupt In the présent case after the creditor's pétition was filed, it is 
to be observed that the compensation tberefor was not due and owing at 
the time of the filing of the creditor's pétition, and so was not a provabîe 
claim. . It would be anomalous that the debtor, by preconcert with his at- 
torney, could defeat that provision by an agreement for a benefit to accrue 
to the bankrupt after the prooeedinirs should be inaugurfited. and make the 
compensation therefor a privileged daim. By section e4b the law provides 
for compensation to an attorney who asslsts the bankrupt in performing the 
duties imposed upon him. But this is doue for the purpose of facilitatlng the 
proceedings, and for the benefit of the estate. It is not donc in récognition 
of any coiltract obligation of tlie bankrupt." 

[3] Thus, if section 60d is construed as referring to services ren- 
dered prior to, and section 64b to services rendered âfter, the in- 
stitution of the bankruptcy proceedings, remédies are provided for 
meeting distinct situations. The cases herein cited, as well as oth- 
ers (see, for example, In re Kross [D. C] 96 Fed. 816; In re Cum- 
mins [D. C] 196 Fed. 224), disclose a diversity of opinion upon 



IN EE SILVIES BIVEB 495 

nearly every phase of thèse two sections, which, at least as to the 
character of services covered by section 60d, will probably exist 
until adjudication by the Suprême Court, or until amendment by 
Congress. However, if the construction herein will enable the ac- 
complishment of a definite purpose tbrough each section consistent 
with the gênerai purpose of the Bankruptcy Act, it should prevaîl, 
rather than a broader construction covering situations which rarely 
occur, or for meeting which other provisions of the act provide 
ample remédies. 

The gênerai conclusions are that section 60d refers to the serv- 
ices to be rendered after the time of the payment or transfer; that 
such services must be germane to the gênerai aims of the Bank- 
ruptcy Act; that they must be actually rendered, if at ail, before 
the institution of bankruptcy proceedings, and that the payment 
or transfer specified in said section cannot apply to services ren- 
dered as specified in section 64b ; that section 64b refers to serv- 
ices rendered after the bankruptcy proceedings are instituted, to 
aid the bankrupt in performing his duties under the act. 

In the matter now hère for review, the note and mortgage hav- 
ing been given 12 days before bankruptcy ensued, but when the 
proceedings were contemplated, and it appearing that services were 
to be rendered and were in fact rendered by the attorney to carry 
out the contemplated purpose, the référée should hâve ascertained 
the reasonable value of the service so rendered, and adjudged the 
note and mortgage valid as security for the payment thereof ; but 
the value of any service rendered after bankruptcy was not the sub- 
ject of inquiry upon this proceeding, being determinable only un- 
der section 64b. 

The order of the référée is reversed, with directions to proceed in 
accordance with the foregoing. 



In re SILVIES BIVEE. 
{District Court, D. Orëgon. October 7, 1912.) 

No. 5,704. 
1. Eemovat, of Causes (§ 4*) — Proceedings Subjecx to REMOVAti — "Suits 

AT COMMOS IjAW AND IN EQTJITY." 

The phrase, "sults at common law and ta equity," as iised in Judicial 
Code (Act March 3, 1011, c. 231, 3G Stat. 1094 [U. S. Comp. St. Supp. 
1911, p. 140]) § 28, providing for the removal of causes, embraces not 
only ordinary actions and suits, but includes ail the proceedings in 
the ordinary law and equity tribunals, as distinguished from proceedings 
in military, admiralty, and ecclesiastical courts, but does not include a 
proceeding before the board of control of the state of Oregon on a péti- 
tion by the users of the water in a stream for an investigation to déter- 
mine the rights of appropriators as authorized by Laws Or. 1909, p. 319, 
in any event, not during the preliminary proceedings before the board 
and prior to an appeal to the courts, such proceeding being one in the 

•For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nature of a hcarlng before executive or admlnlstrafire offlcws In tlie 
exercise ot their fuoctlons to regnlate and control tbe use of state water». 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. Si 11- 
20; Dec. Dlg. « 4.* 

For other définitions, see Words and Phrases, vol. 7, p. 6778.] 

% Removal of Causes (§ 57*) — Parties — Citizenship — "Sepabable Contbo- 

VERST." 

Under Judiclal Code (Act March 3, 1911, c. 231, 36 Stat. 1094 [U. S. 
Comp. St. Supp. 1911, p. 140]) § 28, authorlzlng removal of certain causes 
to fédéral courts where there Is a controversy wholly between citizens of 
différent states which can be fully determlned as between them notwlth- 
standlng the présence of other parties, a separable controversy does not 
exist so as to authorlze removal, unless the whole subject-matter of the 
suit Is capable of belng fully determlned as between citizens of différent 
Btates, and complète relief afforded as to the separate cause of action 
without the présence of others origtnally made parties. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. } 109; 
Dec. Dig. § 57.» 

For other définitions, see Words and Phrases, vol. 7, p. 6412. 

Removal of causes, separable controversy, see notes to Robbins v. Bl- 
lenbogen, 18 C. C. A. 86; Meeke v. Vallej-town Minerai Oo., 35 G 0. A. 
155; Pollitz V. Wabash R. Co., 100 O. O. A. 4.] 

B. Removal of Causes (5 57*) — Sepakable Conteoversy — Détermination — 
Paisties. 

Where in proeeedings before the state board of control to détermine 
water rights with référence to a river in Oregon, as authorized by Laws 
Or. 1909, p. 319, against both citizens and noncitizens claiming rights to 
•water, each of the claimants was directly interested, not only in estab- 
lishing the validity and extent çf his own clalm, but also In the correct 
détermination of ail the other clalms the proceeding did not involve a 
separable controversy between petitioners and a citizen of another state, 
so as to authorlze the latter to remove the proceeding as between it and 
petitioners to the fédéral court under Judiclal Code, S 28. 

[Ed. Note. — For otlier cases, see Removal of Causes, Cent. Dig. { 109; 
Dec. Dig. § 57.*) 

4. Removal oî" Causes (S 41*) — Nature of Pbooeedino — Parties — State — 
"Citizen." 

A proceeding before the state board of control to détermine water 
rights in a river as between various claimants under authority conferred 
by Laws Or. 1009, p. 319, is. In effect, a proceeding on behalf of the state, 
through an administrative or executive board, to hâve the rights of the 
various claimants determlned, and the state, which is not a "citizen" 
within the removal statutes, being. In effect, a party to the proceeding, it 
was not removable to the fédéral court under Judiclal Code, § 28. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. {| 
62V2-S4; Dec. Dig. § 41.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174; 
vol. 8, pp. 7602, 7603.] 

In Equity. In the matter of the détermination of the relative rights 
to the waters of the Silvies river and its tributaries. An alleged sep- 
arable controversy between petitioners and the Pacific L,ive Stock 
Company having been removed to the fédéral courts, the Attomey 
General of Oregon, in his officiai capacity, and as representing the 
petitioners and other claimants, moved to remand. IVIotion granted. 

•For otJier cases Jiee »ame toplc £ i «uubeb in Deu. & Am. Digs. 1907 to date, & Hcp'r lh'ies.ea 
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A. M. Crawford, Atty. Gen., of Salem, Or., for petitioners. 
Edward F. Treadwell, of San Francisco, Cal., and John L. Rand, 
of Baker, Or., for L,ive Stock Co. 

BEAN, District Judge. In February, 1909, the Législature of Ore- 
gon passed an act for the régulation, control, distribution, use, and 
détermination of the existing rights to the use of the waters within 
the State. Laws 1909, p. 319. It divides the state into tvvo water 
divisions, provides for élection of a state engineer and a superintend- 
ent for each division, authorizes the création of the necessary number 
of water districts, and the appointment of a water master for each 
district. Ail applications for the use of the unappropriated waters of 
the state are to be made to and approved by the state engineer. It is 
the duty of the water master to divide the water of the natural streams 
or other sources of supply in his district among the several ditches and 
réservoirs according to their respective rights, and in gênerai to super- 
vise and control the use and distribution thereof, subject to the gênerai 
supervision of the superintendent and the board of control. The di- 
vision superintendent is given gênerai control over the water masters 
and the exécution of the laws relating to the distribution of water 
within his division with authority to make such reasonable régulations 
to secure the'equal and fair distribution thereof in accordance with 
the determined rights as may be needed, not inconsistent with the 
laws of the state. His actions are subject to appeal to the board of 
control. The state engineer and the two division superintendents con- 
stitute a board of control, and, under such régulations as may be pre- 
scribed by law, are given supervision over the application, distribu- 
tion, and division of the waters of the state and the several ofïîcers 
concerned therewith. The décisions of the board are subject to appeal 
to the courts. Whenever a pétition signed by one or more users of 
water on a stream is filed with the board of control, requesting the 
détermination of the relative rights of the varions claimants to the 
waters of such stream, it is made the duty of the board, if upon in- 
vestigation it finds the facts and conditions such as to justify, to make 
a détermination of such rights and to fix a time for the beginning of 
the taking of testimony and the making of such examination as will 
enable it to détermine the rights of the varions claimants. And, in 
case suit is brought for the adjudication of tlie right to the use of the 
water in any of the circuit courts of the state, it may be, in the dis- 
crétion of the court, transferred to the board for considération as in 
the act provided. In case the board concludes to proceed with the 
détermination of the rights of various claimants to water on any 
stream, it is required to give notice by publication of the date when 
the state engineer will begin investigating the flow of the stream and 
the ditches diverting water therefrom, and the time and place where 
the division superintendent will begin the taking of testimony. Service 
of such notice is required to be made by registered mail on each per- 
son, firm, or corporation claiming a right to use any of the waters of 
the stream, or owning or being in possession of lands bordering on 
or having access thereto, in so far as they can reasonably be ascer- 
199 F.— 32 
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tained, which notice must be mailed at least 30 days prior to the date 
of the making of the examination and the taking of testimony. There 
must be inclosed with each notice, sent by registered mail, a blank 
form on which the claimant or owner is required to state in writing 
the particulars necessary for the détermination of his rights to the 
water to which he lays claim, inchiding his name and address, the na- 
ture of the right or use on which the claim is based, the time of its 
initiation or the commencement of such use, and, if distributing 
Works are required, the date of beginning the construction, when 
completed, the date of beginning and completion of enlargements, 
dimensions of the ditch as originally constructed and as enlarged, 
date when water was fîrst used for irrigation or other bénéficiai 
purposes, and, if used for irrigation, the amount of land reclaimed 
the first and subséquent years, with the dates of réclamation, the 
amount and gênerai location of the land such ditch is intended to 
irrigate, the character of the soil, the kinds of crops cultivaled, and 
such other facts as will show compliance with the laws in acquir- 
ing the right. This statement is required to be verified and any 
claimant served with notice who fails to appear and submit proof 
of his claim as required shall be barred from subsequently assert- 
ing any rights theretofore acquired. At the time fixed in the no- 
tice, the State engineer or his assistant is to make an examination 
of the stream and the works diverting water therefrom, which ex- 
amination is to include the measurement of the discharge of the 
stream, the carrying capacity of the various ditches and canals, an 
approximate measurement of the land irrigated or susceptible of 
irrigation from the various ditches and canals, and such other data 
and information as may be essential to the proper understanding 
of the relative rights of the parties interested. Thèse observations 
and measurements are to be reduced to writing and made a mat- 
ter of record in the office of the state engineer, and it shall be his 
duty to make or cause to be made a map or plat on a scale of not 
less than one inch to the mile showing with substantial accuracy 
the course of the stream, the location of each ditch or canal divert- 
ing water therefrom, the légal subdivisions of lands which hâve 
been irrigated or which are susceptible of irrigation from the 
ditches and canals already constructed. At the date named in the 
notice, the division superintendent is required to commence taking 
testimony and continue the same until it is completed, when he 
shall give notice by registered mail to the various claimants that 
at a time and place named ail of the évidence shall be open for 
inspection for a specified length of time by the various claimants 
and owners. Any claimant desiring to contest any of the rights 
of any person, corporation, or association which has submitted its 
évidence may witliin five days after the expiration of the time 
fixed in the notice for the public inspection of the évidence notify 
the superintendent in writing the grounds of his proposed contest, 
and the superintendent is thereupon required to fix a time for the 
hearing of such contest before him, and to cause notice to be 
served upon interested parties. He may adjourn the hearing from 
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time to time, and îs authorized to issue subpœnas to compel tlie 
attendance of witnesses to testify in such matters. After the évi- 
dence has ail been taken, the superintendent is required to trans- 
mit the same to the office of the board of control, and, as soon as 
practicable after the necessary data has been compiled by the state 
engineer and the évidence filed, it is made the duty of the board to 
cause to be entered of record in its office an order determining 
and establishing the several rights to the waters of the stream, 
and to transmit the original évidence and a certified copy of its dé- 
termination to the clerk of the circuit court of the count)^ in which 
said stream or some part thereof is situated, and to procure an 
order from the circuit court or the judge thereof fixing a time at 
which the matter will be heard by the court, and thereafter the 
proceedings in the circuit court shall be as nearly as may be like 
that in a suit in equity, except that it may be heard and decidcd and 
a decree entered in vacation. Within 30 days after the filing of the 
évidence and the findings of the board in the circuit court, or with- 
in such further time as the court may allow, any person may file 
exceptions to the findings of the board, but, if no exceptions are 
filed, the court is to enter a decree affirming such findings. Ail 
parties are entitled to be heard by counsel on the considération of 
the exceptions to the findings of the board, and the court may, if 
necessary, remand the matter for further évidence or considération 
by the board. Pending the considération of the matter by the 
court, the findings of the board shall be in force and effect, unless 
stayed by the giving of a bond as provided in the act. Immedi- 
ately upon the entering of a decree by the circuit court, the clerk 
of such court is required to transmit a copy thereof to the board 
of control, and it is the duty of the state engineer to forthwith is- 
sue the necessary instructions to the water superintendent and mas- 
ters for its enforcement. 

Within six months from the date of the decree, or if appealed 
from, within six months from the décision of the Suprême Court, 
the board of control or any party interested may apply to the cir- 
cuit court for a rehearing. 

The détermination of the board of control as confirmed or modi- 
fied by the court is made conclusive as to ail prior rights and the 
right of ail existing claimants upon the stream or body of water 
lawfuUy embraced in such détermination, and it is made the duty 
of the secretary of the board to issue to each person, corporation, 
or association represented in such détermination a certificate signed 
by the président of the board and attested by its seal, setting forth 
its rights as so determined, and such certificate is entitled to rec- 
ord in the office of the county clerk of the proper county. 

In November, 1911, R. R. Sitz, Fred Otley, and M. B. Hayes 
filed a pétition with the state board of control, stating that they 
were users of the waters on Silvies river and its tributaries, and 
requesting a détermination of the relative rights of the several 
claimants to such waters. The board thereupon made an order 
granting the pétition and fixing a day when the state engineer 
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woulcl make the examination and survey of the streams, and tlie 
division stiperintendent would commence the taking of testimony. 
Notice in the manner required by law was given to the several 
claimants, more than 200 in number, ail of whom except the Pa- 
cific Live Stock Company and one other are citizens and résidents 
of Oregon. Within the tirae fixed in the notice, the Pacific Live 
Stock Company filed a pétition with the board, accompanied by 
a bond, for a removal of the matter to this court. Its pétition sets 
ont the proceedings theretofore had before the board of control, al- 
lèges that Sitz, Otley, and Hayes were at the time of the filing of 
their pétition with the board and for many years prior thereto and 
ever since hâve been and now are résidents of the state of Oregon, 
and are citizens and inhabitants of such state, and that the Live 
Stock Company is a citizen and résident of the state of California; 
that the controversy between Sitz, Otley, and Hayes and the Live 
Stock Company is wholly between citizens of différent states which 
can be fully determined as betvv'een them, and in this behalf it is 
avCrred that the Live Stock Company claims to hâve heretofore 
taken and appropriated a large amount of the waters of Silvies 
river and its tributaries and applied the same to bénéficiai uses; 
that Sitz, Otley, and Hayes likewise claim that they hâve appropri- 
ated and taken from the river certain waters and applied the same 
to bénéficiai use; that the Live Stock Companv claims that its ap- 
propriation was prior in time and in right to that of Sitz, Otley, 
and Hayes ; that they deny the appropriation by the company of 
the amount of water which it claims to hâve appropriated, and 
deny that such appropriation was prior in time and prior in right 
to them, and deny that the controversy involves the extent of the 
appropriation by the Live Stock Company on the one hand and by 
Sitz, Otley, and Hayes on the other, and the relative priority thereof 
in point of time and therefore in point of right, and deny that such 
controversy is a severable one between the Live Stock Company 
and Sitz, Otley, and Hayes, and can be fully determined as between 
them, and, exclusive of interest and costs, exceeds in value the sum 
of $3,000. 

The Attorney General of the state in his officiai capacity and as 
representing Sitz, Otley, and Hayes and ail the other claimants to 
whom notice has been sent except the Live Stock Company moves 
to remand the cause to the state board of control on the ground 
(1) that the proceeding before the board was not at the time the 
pétition for removal was filed a suit of a civil nature at common 
law or in equity within the meaning of the fédéral statutes, be- 
cause the board is essentially an administrative and not a judicial 
body ; (2) that the Live Stock Company and Sitz, Otley, and Hayes 
are not the only parties whose rights are involved in the contro- 
versy, and that such controversy cannot be fully determined as 
between them, and complète relief afforded without the présence of 
ail the other claimants to the water; and (3) the proceeding 
sought to be remanded is in efïect one instituted by the state for 
a judicial détermination of the rights of the various claimants to 
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the waters of Silvies river, and is, in effect, a suit brought by the 
State in its sovereign capacity for that purpose and therefore not 
removable. 

[1] Section 24 of the Judicial Code provides that the District 
Courts of the United States shall hâve original jurisdiction "of 
ail suits of a civil nature at common law or in equity * * * 
bettveen citizens of. différent states," where the matter in contro- 
versy exceeds, exclusive of interest and costs, the sum or value of 
$3,000, and section 28 that suits of which the District Court is given 
jurisdiction by this title and "which are now pending or which 
may hereafter be brought in any state court may be removed into 
the District Court of the United States for the proper district by 
the défendant or défendants, being nonresidents of that state. And 
when in any suit mentioned in this section there shall be a con- 
troversy which is wholly between citizens of différent states and 
which can be fully determined as between them, then either one or 
more of the défendants actually interested in such controversy may 
remove said suit to the District Court of the United States for the 
proper district." The phrase "suits at common law and in equity" 
ernbraces not only ordinary actions and suits, but includes ail the 
proceedings carried on in the ordinary law and equity tribunals 
as distinguished from proceedings in military, admiralty, and ec- 
clesiastical courts. It is a very comprehensive term, and is un- 
derstood to apply to any proceedings in a court of justice by which 
an individual pursues a remedy which the law affords. Modes of 
proceeding may vary, but as it afïects the right of removal any 
civil proceeding in a state tribunal in which a judgment or decree 
is souglit as to the rights of the parties and presented by the plead- 
ings for judicial détermination is an action or suit within the mean- 
ing of the statute, regardless of the forum or tribunal before which 
the matter is pending. Weston v. Citv Council of Charleston, 2 
Peters, 449^64, 7 L. Ed. 481 ; Gaines v. Fuentes, 92 U. S. 10, 23 
L. Ed. 524. And the state cannot, by creating spécial proceedings 
or spécial tribunals, deprive the fédéral court of jurisdiction of 
such a suit or prevent a removal. In re The Jarnecke Ditch (C. 
C.) 69 Fed. 161. But a proceeding- carried on by or before execu- 
tive or administrative officers in the exercise of their proper func- 
tions cannot be regarded as a suit or action, although it may be- 
come such on appeal to a court having power to détermine ques- 
tions of law and fact either with or without a jury, and where 
there are parties litigant to contest the case on one side or the 
other. Upshur Co. v. Rich, 135 U. S. 467, 10 Sup. Ct. 651, 34 E. 
Ed. 196; Waha-Lewiston L. & W. Co. v. Lewiston Sweetwater 
I. Co. (C. C.) 158 Fed. 137. 

Now the preliminary proceedings before the state board of con- 
trol, in taking testimony and making fmdings of fact concerning 
the rights of the varions claimants to the waters of a given stream, 
are, in my judgment, not judicial, but rather administrative. The 
powers of the board are not brought into action by the flling of a 
paper in the nature of a complaint setting up asserted rights, but 



502 199 FEDERAL REPORTEE 

by the mère présentation to it of a pétition or request by one or 
more users of the water without any allégations of issuable facts, 
other than that the petitioner is a water user on the stream, and a 
request for the détermination of the relative rights of the various 
claimants to such waters. No affirmative relief is asked and no ad- 
verse pleadings are required or permitted, or issues joined until 
after the évidence taken by the board is open to the inspection of 
the various claimants and owners. After the filing of the pétition, 
the proceedings are to be conducted by the board and upon its 
initiative. Neither the petitioner nor the claimants obtain any 
redress for an injury as the resuit of such proceedings, but merely 
évidence of their title or right to the use of the water. It is true 
the board is vested with power to issue notice to the various 
claimants requiring them to présent their daims, to take testimony 
and make findings of fact, but thèse findings must be confîrmed 
by the court. The board has no power to make an adjudication of 
the rights of the claimants. Its duty is to ascertain the facts and 
présent them to the court for its considération. After the évidence 
and détermination of the board has been filed with the court, the 
proceeding probably becomes a suit or action, but, until the board 
has completed its examination, made its détermination, and filed 
its report, the proceedings are purely administrative. 

In so far as the board has jurisdiction over the adjudication of 
water rights, it is in effect a standing examiner, created by the 
state, charged with the duty, when requested by the users of wa- 
ter, of examining into and reporting to the court the facts on which 
the rights of the various claimants are based, so that such rights 
may be authoritatively settled and determined by a judicial tribu- 
nal. Until the report is made and filed with the court, there is 
no action or suit within the meaning of the removable statute. 

[2] Again, a suit or action is not removable unless the con- 
troversy is one "wholly between citizens of différent states which 
can be fully determined as between them." The settled rule of 
construction of this provision is that the whole subject-matter of 
the suit must be capable of being fully determined as between cit- 
izens of différent states, and complète relief afforded as to the 
separate cause of action without the présence of others originally 
made parties to the suit. Fraser v. Jennison, 106 U. S. 191, 1 Sup. 
Ct. 171, 27 L. Ed. 131; Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 
823. 

[3] The proceeding in question in my opinion is not of this char- 
acter. Its purpose is to hâve determined the rights of ail the 
claimants to the waters of Silvies river. The controversy is not 
alone between the parties who invoked the powers of the board 
and the I^ive Stock Company nor can it be decided without the 
présence of the other claimants. The water is the res or subject- 
matter of the controversy. It is to be divided among the several 
claimants according to their respective rights. Each claimant is 
therefore directly and vitally interested, not only in establishing 
the validity and extent of his own claim, but in having determined 
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ail of the other claims. The proceeding is essentiall}^ a suit for 
the partition of the waters of the stream among the respective 
owners, and as such is not removable to this court. Torrence v. 
Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 h. Ed. 528. It is not 
analogous to a suit to détermine an adverse claim to real estate 
or to remove a cloud therefrom. It is a case where divers and 
sundry parties are entitled to use so much of the waters of a stream 
as they hâve put to bénéficiai use and the purposc is to ascertain 
their respective rights by a simple, economical, effective, and com- 
prehensive proceeding, and is not a separable controversy between 
différent claimants. 

It seems to me, therefore, the motion to remand is well taken on 
the groiînd that the proceeding at the time the pétition for removal 
was filed was not an action at law or suit in equity within the 
meaning of the statute, and the controversy is not whoUy between 
the petitioners and the Live Stock Company, and is therefore not 
separable. 

[4] I am also impressed with the soundness of the view that a 
proceeding for the adjudication and détermination of the rights to 
the use of the waters within the state, instituted and conducted 
as provided in the législative act of 1909, is in efifect a proceeding 
on behalf of the state through an administrative or executive board 
to hâve judicially settled in an economical and practical way the 
rights of varions claimants to the use of the waters of a stream or 
source of supply, and thus avoid the uncertainty as to water titles 
and the long and ■ vexations controversies concerning the same 
which hâve heretofore greatly retarded the material development 
of the state. If it is an action by a state, no removal can be had 
into this court on the ground of diversity of citizenship, because 
the state is not a citizen within the meaning of the removal stat- 
ute. State of Indiana v. AUeghany Oil Co. (C. C.) 85 Fed. 871, 
and authorities cited. If, however, I am at fault in the view ex- 
pressed, there is manifestly such a doubt on the subject as to 
make it the duty of the court to remand the cause to the state 
board of control in compliance with the established rule that, where 
there is a substantial doubt as to the right of this court to retain 
jurisdiction of a cause removed from a state tribunal, such doubt 
must be resolved against the jurisdiction hère and in favor of the 
state tribunal. Fitzgerald v. Mo. Pac. Rv. (C. C.) 45 Fed. 812; 
Plant v. Harrison (C. C.) 101 Fed. 307 ; WrightsviUe Hdw. Co. v. 
Colwell (C. C.) 180 Fed. 589. 

Motion to remand is therefore allowed. 
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EVANS V. VICTOR. U. S. Marshal, et aL 

(District Court, E. D. Oklahoma. August 30, 1912.Ji 

No. 1,852. 

1. Indians (§§ 34, 33*) — Introduction ow LaQUOB into Indian Territoby — 

Indian Coustry. 

That ijortion of Oklalioma formerly*^ Indian Territory dîd not cease 
to be Indian country on the admission of ttie state, nor did sucli ad- 
mission affect the apnlication to tbat part of tlie state of Rev. St. § 
2139, or of Act Jan. 30. 1897. c. 109, 29 Stat. S06, relating to the sale 
of liquor to Indians and its introduction into the Indian country, at least 
Bo far as its introduction from points outside the state is concerned. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 60-62; Dec. 
Dig. §§ 34, 35.*] 

2. Indians (| 35*) — Introduction of LiQtroR into Indian Tesbitory— Au- 

THORITY TO MAKE SEAKOH. 

Under Rev. St. § 2140, conferring on the superintendent of Indian 
Aflfairs and Indian agents or subagents authority to search for liquors 
suspected of having been uniawfully introduced into the Indian country, 
and Act March 1, 1907, c. 2285, 34 Stat. 1017, extending sueh authority 
to spécial agents of the Indian bureau for the suppression of the liquor 
traffic among the Indians and their deputies, such spécial agents aud 
thelr deputies may make such searches in that part of OUlahoma for- 
merly Indian Territorj' by virtue of thelr officiai position, and without 
the formality of search warrants or other process. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. § 35.*] 

In Equity. Suit by W. E. Evans against S. G. Victor, United 
States Marshal, Eastern District of Oklalioma, and Henry A. Lar- 
sen, Cliief Spécial Officer, United States Indian Service. On mo- 
tion for preliminary injunction. Denied. 

Denton & Cochran, of IMuskogee, 0kl., for complainant. 
William J. Gregg, U. S. Atty., for défendants. 

CAMPBELL, District Judge. The question arises on plaintifF's 
application for temporary injunction. The bill allèges that the plain- 
tif? résides at Muskogee, in this district; that défendant Victor is 
United States marshal for this district; that the défendant Larsen 
is the duly appointed, qualiiîed, and acting chief spécial officer of 
the United States Indian service, located at Muskogee, Okl., and 
charged with the duty of enforcing the laws of the United States 
prohibiting the introduction of intoxicating liquors from other 
States of the Union into the state of Oklahoma; that the plaintiff 
is owner and proprietor of the Fountain Drug Store, in Muskogee, 
engaged in the gênerai retail drug business, including cigar stand, 
and soda fountain. It is alleged that on August 7, 1912, the de- 
fendant Victor, acting through his deputy, Joe Hubbard, and the 
défendant Larsen, acting under color of their said offices, entered 
plaintiff's place of business, over his protest, and without the au- 
thority of a search warrant or other process, and proceeded to search 
the same for intoxicating liquors ; that thereby, for reasons set 

'For other cases eee same toplc & { numbeb in Dec. & Am. Dige. 1907 to date, & Hep'r Indeitei 
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out in the bill, the plaintiff has been damaged in the sum of $3,100. 
It is further alleged that the défendants threaten to continue mak- 
ing such searches, without search warrant or other process, and the 
question is raised whether, by virtue of their said offices, they may 
lawfully do so. 

[1] It appears from the response of the défendant Victor that 
said deputy, Joe Hubbard, was not acting as his deputy when the 
said search of plaintiff's place of business was made, but was acting 
as deputy spécial oflicer under the said Larsen. So that the ques- 
tion hère is confined to whether the défendant Larsen, or his depu- 
ties, may make such searches in the Eastern District of Oklahoma by 
virtue of their officiai position and without the formality of search 
warrants or other process. That so far as the introduction of liq- 
uor is concerned the Eastern District of Oklahoma. in which this 
question arises, is "Indian country" is settled by the décision of 
the Circuit Court of Appeals for this circuit in Ù. S. Express Co. 
V. Friedman, 191 Fed. 673, 112 C. C. A. 37, unless, as contended 
by counsel for plaintiff, the later United States Suprême Court 
cases of Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 E. Ed. 
1248, decided June 10, 1912, and Clairmont v. United States, 225 
U. S. 551, 32 Sup. Ct. '787, 56 L. Ed. 1201. decided the same day 
(neither of which has been officially reported), may be said to au- 
thorize a contrary holding. In the Friedman Case, supra, the Cir- 
cuit Court of Appeals holds that that portion of Oklahoma for- 
merl}' the Indian Territory (which this district now comprises) did 
not cease to be Indian country on the admission of the state, nor 
did such admission afl^ect the application to that part of the state 
of Revised Statutes, § 2139, or of Act Jan. 30, 1897, c. 109, 29 Stat. 
506, relating to the introduction of liquor into the Indian country. 
In the Webb Case, the Suprême Court said, as to the Friedman 
Case: 

"The Circuit Court of Appeals in TTuited States Express Company v. 
Friedman, 191 Fed. 673 [112 C. C. A. 37], dealt witli tlie question wlietlier 
that i)ortiou of Oldahoma formerly known as the Indian Territory ceased 
to he 'Indian country' upon the admission of Oklahoma as a state, so that 
thèse acts were no lonfçer applicable, and wlth the question whether the 
admission of Oklahoma as a state had the efCect of repealing them so far 
as pertained to the introduction of liquors iuto the territory. l'etttioner's 
aiiplicatiou to tliis court l'(jr a halieas corjuis was intended to bring that dé- 
cision under review, and tlie ak'reed statcment of facts was dosignedly so 
framed as to show the grounds of his contention that the locus in quo is 
no longer 'Indian country.' 

"The governmeut, however, in resisting th(> application, relied for sup- 
port of the jin-isdiction of the District Court, not only upon the acts just 
referred to, but also upon section 8 of 'An act to provido for the ap- 
poiutment of additional judges of the (înited States court In the Indian 
Territory, aud for other purposes,' apiiroved March 1, 1895 (28 Stat. 693. 
c. 145). 

"The three enactments in question are set foith in chronological order in 
the margin. 

"At the time of the passage of the act of 189.') the territory known as 
the Indian Territory was that which was described bv metes and bounds 
in Act May 2, 1890. 26 Stat. 81, 93, c. 182, § 29. It included the lands of 
the Cherokee Nation, and the city of Vinita, where the petitioner's alleged 
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offense was committed. It is now, of course, a part of tlie state of Okla- 
homa. 

"It is not open to serlous dispute that, if the prohibition of the act o( 
1895 against 'carrying Into said territory any such llquors or drinlcs' re- 
mains operative so far as pertains to the carrying of intoxicating liquors 
from another state into that part of Oklahoma which was the Indian Ter- 
ritory, the acts admittedly done by the petitioner constitute an offense there- 
under, of which the United States District Court has jurisdiction. Whether 
the offense is sufficiently alleged in the Indictment is another question, 
which, on familiar grounds, is not a proper subject-matter for inquiry ou 
habeas corpus. Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787; Ex parte Vir- 
ginia, 100 U. S. 339, 25 L. Ed. 676; Ex parte Carll, 106 U. S. 521 [1 Sup. 
et. 535], 27 L. Ed. 288; Ex parte B'elt, 159 U. S. 95 [15 Sup. Ct. 987], 40 
h. Ed. 88; Ornelas v. Euiz, 161 U. S. 502 [16 Sup. Ct. 6S9J, 40 L. Ed. 787. 
Recognizing this, counsel for the petitioner; upon the oral argument and in 
a supplemental brief, modifled his original contentions, so as to deal with 
the act of 1895. As thus modifled, the grounds upon which he relies are 
the following: 

"First. ïhat the act of 1805, being a spécial act applicable to the Indian 
Territory, had the effect of super.seding as to that territory the exlsting gên- 
erai statute against the introduction and sale of intoxicating liquors in the 
Indian country. 

"Secondly. ïhat the act of 1897, being amendatory of the gênerai statute 
against the introduction and sale of intoxicating llquors in the Indian coun- 
try, did not apply to the Indian Territory, because that territory was cov- 
ered by the spécial act of 1S95. 

"Thlrdly. ïhat the jurisdiction cannot be rested upon the act of 1897, 
because the place where the alleged offense was committed was not Indian 
country within the meaning of that act, since there was no Indian title re- 
nia ining in the town site of Vinita ; the insistence being that, where there 
is no Indian title, no inaliénable land, and no allotted land held in trust, 
there can be no 'Indian country.' 

'•Fourthly. That, whether the act of 1895 or the act of 1897 would other- 
wise lie applicable, thèse acts were both repealed, as to that part of Oklahoma 
which was formerly the Indian Territory, by the force of Oklahoma Enabling 
Act .lune 16, 1906, c. 3335, 34 Stat. 267, under the authority of which the 
Constitution of Oklahoma was adopted and a state government established, 
covering the territory prevlously known as Oklahoma and the Indian Ter- 
ritory, and pursuant to which certain statutes were afterwards enacted by 
the state Législature, viz., an act of March 24, 1908. known as the 'Billups 
Law' being sections 4156-4209 of the Compiled Laws of Oklahoma of 1909, 
and an act passed March 11, 1911 (Session Laws of Oklahoma, 1910-1911, pp. 
154-156). 

"The contentions of the government, on the other hand, are: 

"First. That the act of 1895 prohibits the liquor trafEic in the Indian Ter- 
ritory, regardless of any question conceming the term 'Indian country,' or 
coucerning the title to particular lands, or the race or eolor of the per- 
sons affected. 

"Secondly. That the extingulshment of the Indian land title to the par- 
ticular locus in quo did not remove it from the opération of section 2139, 
R. S., as amended by the acts of 1892 and 1897, because (among other rea- 
sous) a contrary intent is manifested in the treatles and statutes under 
which that title was extinguished. 

"Thlrdly. That neither by admitting Oklahoma to statehood, nor by any- 
thiug in the Enabling Act, did Congress renounce its control over the Inter- 
state liquor trafflc in what had been the Indian Territory. 

"The question whether the act of 1895 was superseded by the act of 189T 
was not much discussed in th^ argument. It is a question of nicety, havlng 
an importance extendlng beyond the exigencies of the présent case. In the 
View we take of the other questions, however, we may simplify the discus- 
sion by assuming (without conceding) that petltloner's flrst two points are 
well takeu, and that the act of 1897 did not apply to the Indian Territory 
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because that teri-itory was covered by tlie spécial act of 1893. This at the 
«ame time renders it unneeessary for us to consider hls tlilrd contention, 
viz., tbat ttie locus in quo was not Indian country within the meaning of 
tlae act of 1897, because of tbe extinguishment of the Indian title. We may 
Ihus proeeed at once to the question of the effect upon the act of 1895 of 
the OkJahoma Enahling Act of June 16, 1906 (34 Stat. 267, c. 3335), and the 
admission of the state of Oklahoma into the Union purstiant thereto. Slnce 
the government concèdes that the act of 1895 ha s heen thereby repealed sav- 
ing so far as It prohibited the carrying of Intoxicating liquors, etc., from 
another state into the terrltory, the matter to be discussed is still further 
narrowed. 

"Before passing, however, it should be noted that section 2139, R. S., and 
the act of 1897, contaln prohibitions respectlng the sale of intoxicating liq- 
uor to Indians, and lu thls, and perhaps in other important respects, cover 
ground not covered by the act of 1895. We niust not be understood as de- 
cldlng that thèse prohibitions are no longer in force within what was the 
Indian Terrltory. either because of the assunied etîect of the act of 1895 
in sxiperseding the prerious gênerai statute of whlch the act of 1897 was 
amendatory, or because of the Oklahoma Enabllng Act and the admission 
of the state thereunder. The assumptlon we make in favor of the petl- 
tioner is for the purposes of the présent argument only." 

This does not amount to a holding that the act of 1897 does not 
also apply, nor that this is not Indian country. In the Clairmont 
Case it was held that the railroad right of way involved had ceased 
to be Indian country, because the Indian title thereto had been 
extinguished, and there vi'as no provision of any treaty or any act 
of Congress indicating the intention of Congress that as to the 
right of way in question its status as Indian country should con- 
tinue. On the question of what is Indian country, the court, in 
the Clairmont Case, supra, say : 

"The proper erlterion to be applied was couFldered in Bâtes v. Clark, 95 
U. S. 204, 207, 208 |24 L. Ed. 471], where Mr. Justice Miller, dellvering 
the opinion of the court, said: 'Notvvithstanding the immense changes whlch 
liave slnce taken place in the vast région covered by the act of 1834, by 
the extinguishment of Indian titles, the création of states and the formation 
of territorial goveruments, Congress bas not thought it necessary to niake 
any new définition of Indian country. Yet durlng ail thls time a large 
body of laws bas been in existence, whose opération was conflned to the 
Indian country, whatever that may be. * * * The simple erlterion is 
that as to ail the lands thus descrlbed it was Indian country wherever the In- 
dian title had not been extàiguished, and it coutinued to be Indian country 
so long as the Indians had title to it, and no longer. As soon as they 
parted with tlie title, it ceased to be Indian country, without any further 
act of Congress, unless by the treaty by which the Indians parted witli 
t.heir title, or by some act of Congress a différent rule was niade applicable 
to the case.' " 

It is true that in this district the "Indian title" to a great portion 
of the land, as that term is used, lias been extinguished. This is 
particularly true of the town site of Muskogee, where this action 
arises, and, were that the only fact from which to détermine its 
status, it might well be said that this is not now Indian country, 
and hence not subject to the opération of the laws of the United 
States, relating to the suppression of the liquor traffic among the 
Indians. But in addition to that fact there are the provisions of 
the various treaties and acts of Congress referred to in détail in 
both the Friedman and Webb Cases, supra, whereby Congress 
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makes plain its purpose to continue to protect the Indians of the 
Five ïribes against the introduction of liquor into what was the 
Indian Territory, making, as suggested in the case of Bâtes v. 
Clark, supra, a différent rule appHcable to this district. 

It follows that, so far as the introduction of liquor is concerned, 
ail that portion of the state which formerly comprised the Indian 
Territory still continues to be Indian country, and the site of the 
city of Muskogee, in which the acts complained of were committed, 
being included therein, is therefore Indian country. 

[2] Section 2140 of the Revised Statutes of the United States 
provides : 

"If any superintendent of Indian affairs, Indian agent or subagent, or 
counnanding oliicer of a uiilitary post, lias reason to suspect or Is informed 
tliat any wlilte person or Indian is abolit to introduce or bas Introduced 
any spiritnons liquor or wlne into tlie Indian country in violation of law, 
snch superintendent, agent, subageiit, or coiumanding ofHc-er, may cause the 
boats, stores, packages, wagons, sleds, and places of deposit of sucli person to 
be searehed ; and if any such liquor is fouiid therein the saine, together 
with the boats, teams, wagons, and sleds used in conveying the saine, and 
aiso the goods, packages, and peltries of sucrh person, shall be seized and 
delJvered to the proper otiicer, and shall be proceeded against by libel in 
the proper court, and forfeited, one-balf to the informer and the other half 
to the use of the United States ; and if such person be a trader, his llcense 
shall be revoked and his bond put in suit. It shall nioreover be the duty 
of any person in the service of tlie United States, or of any Indian, to take 
and destroy any ardent spirits or wine found in the Indian country, exeeyt 
such as niay be introduced therein by the War Department. In ail cases 
arising iiuder this and the preceûlng section Indians shall be compétent wit- 
nesses." 

By Act March 1, 1907, c. 2285, 34 Stat. 1017, it was provided 
that : 

"The powers conferred by section 2140 of the Revised Statutes upon In- 
dian Agents and subagents and coininandlng offlcers of military posts, are 
hereby conferred upon the spécial agent of the Indian bureau for the sup- 
pression of the liquor traflic among Indians, and in the Indian country, and 
duly authorized deputies working under his supervision." 

As it appears that the défendant Larsen was such officer and the 
défendant Hubbard such deputy, and that the acts committed were 
in the exercise of their respective duties as such officer and deputy, 
after having reason to suspect that there were upon said premises 
intoxicating liquors which had been unlawfully introduced into this 
district, it follows that they were acting within their officiai au- 
thority and the temporary injunction will, therefore, be denied. 
Bâtes v. Clark, 95 U. S. 204, 24 L. Ed. 471. 

It is so ordered. 
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INTERSTATE COXST. CO., Limited, v. REGENTS OB^ TIIB 
UNIVERSrXY OF IDAHO. 

(District Court, D. Idaho, C. D. Aiigust 20, 1912.) 

1. COLLEGES AND UnIVEKSITIES (§ 10*) StATE BOAKD 01' ReGENTS— CON- 

TRACrS — LlABILITY TO SUIT. 

Tlie Régents of the University of Idalio, created by au aet of the terri- 
torial Législature of Jauuary 30, 1889 (Laws 1888-89, p. 17), aud made a 
body eoi*porate, with power to inake contracts, inay be sued on its con- 
tracts in a court of gênerai jurisdlction. 

[Ed. Note. — For otber cases, see Collèges aud Universities, Cent. Dig. 
§§ 29-31; Dec. Dig. § 10.*] 

2. Courts (§ 303*)— Jurisdiction of Fédéral Court.s— Suit Agaikst State 

BOARD. 

A state inay waive the privilège given it by tbe eleveuth constitution- 
al amendmeut of not lieing snbject to suit in a fédéral court, and 
does so as to a state board, where it créâtes it a body corporate, with 
power to sue and be sued geuerally. 

lEd. Note. — For other cases, see Courts, Cent. Dig. §§ 844, 844% ; De(-. 
Dig. § 303.* 

What are suits against states within the ineaning of Const. U. S. 
Amend. 11, see note to Murray v. Wilson Distilliiig Co., i)2 C. C. A. 25.1 

3. States (§ 208*) — Complaint— Sufficiency. 

The complaint In an action against a state board on a contract which 
•was within the scope of its gênerai authority is not re<iuirL'd to autici- 
pate a défense of ultra vires. 

[Ed. Note. — For other cases, see States. Cent. Dig. § 19!) ; Dec. Dig. 
§ 208.*] 

At Law. Action by the Interstate Construction Comi^any, Limited, 
against the Régents of the University of Idaho. On demurrer to com- 
plaint. Overruled. 

C. J. Orland, for plaintiff. 
Forney & Moore, for défendant. 

DIETRICH, District Judge. The plaintiff prays for judgment 
against the défendant in the sum of $15,554,49. on account of the al- 
leged breach of a contract entered into between the parties on the 24th 
■day of June, 1909, by which the plaintiff was to construct for the 
défendant an addition to the administration building of the University 
of. Idaho. By its demurrer the défendant asserts, first, that it is not 
subject to the jurisdiction of this court; second, that there is a defect 
of parties plaintifï ; and, third, that the com[olaint does not state f acts 
sufficient to constitute a cause of action. 

[1] 1. The défendant is a corporation created by the Législature 
of Idaho (Laws 1888-89, p. 17), and recognized by the Constitution of 
the state, for the purpose of holding the property and administering 
the afïairs of the State University. Its légal status, for jurisdictional 
purposes, is discussed at some length, and defined, in a written opin- 
ion filed in this court on September 8, 1908, in the case of Phœnix 
•Lumber Company, a Corporation, v. Régents of the University of 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Idaho, 197 Fed. 425, and it is not thought necessary hère to restate 
the law upon that head. However, while it was decided in that case 
that the court had jurisdiction, some new considérations are now ad- 
vanced, and for that reason the point nierits further discussion. There 
are two branches to the question as now presented. In the first place, 
assuming that the défendant is a corporation organized only to per- 
form certain pubHc functions of the state, and that it is therefore, in 
a sensé, but an arm of the state, is it subject to the process of any 
court? And, in the second place, if it be held that it is subject to the 
process of the state courts, is it, in view of the eleventh- amendment 
to the Constitution of the United States, amenable to thë process of 
the fédéral courts? 

Were it not for certain décisions of the Suprême Court of the state, 
rendered since the filing of the opinion in Phoenix Lumber Company 
V. Régents, etc., supra, it would be sufficient to say that the first phase 
of the question is ruled by that case. But, inasmuch as this court 
must follow the construction placed upon the Constitution and statutes 
of the state by the highest court of the state, respect must be had to 
the récent décisions of that tribunal. At the time the Phœnix Lumber 
Company décision was rendered, the Suprême Court of the state had 
entertained jurisdiction upon appeal of a suit similar thereto, but the 
décision was not thought to be conclusive, for the reason that the pré- 
cise point was not raised. American Bonding Co. v. Régents of Uni- 
versity, 11 Idaho, 163, 81 Pac. 604. By way of argument in the 
Phœnix Lumber Company Case, and as tending to support the view 
that it was the gênerai policy of the state to permit corporate bodies 
having the management and control of public institutions to be sued 
in courts of law, référence was had to the charter provisions of cer- 
tain of the educational institutions, including the two State Normal 
ÎSchools, in the case of each of which there is an express provision 
of law to the eiïect that they may sue and be sued. Thereafter, one 
of thèse schools, namely, the one at Albion, was drawn into litigation, 
the final upshot of which was that the Suprême Court of the state 
held that the corporate body having control of the school could not 
be sued in a court of gênerai jurisdiction, and that the only remedy of 
a contracter was to seek a recommendatory judgment in the Suprême 
Court of the state under the provisions of section 10 of article 5 of 
the Constitution, which provides that: 

"The Suprême Court shall bave original jurisdiction to bear clalms 
against the state, but Its décision shall be nierel,y recommendatory ; no 
process in the nature of exécution shall Issue thereon ; they shall be report- 
ed to the next session of the Législature for its action." 

And it was further held that the statutory language, providing that 
the "Board of Trustées [of the Albion Normal School] may sue and 
be sued," was subject to the limitations of this constitutional provi- 
sion. Thomas v. State, 16 Idaho, 81, 100 Pac. 761. If this décision 
stood alone, I should bave no hésitation in reaching the conclusion 
that the application of the principle upon which it rests requires that 
it be held that thd défendant hère is exempt froni ordiriary jodicial 
process. But later the Moscow Hardware Company, a corporation, 
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having a daim against the Régents of the University, apparently as- 
suming that, under the Thomas décision, its only remedy was an ap- 
plication to the Suprême Court for a recommendatory judgment, un- 
'der the constitutional provision above quoted, filed its pétition in the 
Suprême Court, and thereafter, upon a référence, the évidence was 
reported, whereupon the Suprême Court, of its own motion, held that 
it was without original jurisdiction in the premises, and that the con- 
stitutional provision did not apply. Moscow Hardware Co., Ltd., 
V. Régents of the University of Idaho, 19 Idaho, 420, 113 Pac. 731. 
Unfortunately there is, in the majority opinion, no référence to the 
Thomas Case, and it is not distinguished or expressly overruled ; but 
counsel hâve not attempted to reconcile the two cases, and I hâve not 
been able to do so. The cause of action hère presented is, from a 
légal standpoint, identical with that involved in the Moscow Hard- 
ware Company Case, and in the majority opinion there it is said: 

"Although the question of the jurisdiction of this court to hear and dé- 
termine this case is not ralsed, it is clear that thls court has no jurisdic- 
tion to render a recommendatory judgment herein. * * * Under the 
provisions of section 3 of an act of the territorial Ijegislature approved 
January 30, 1889, entitled 'An act to establish University of Idaho,' the 
Board of Régents was made a body corporate by the name of 'ïhe Régents 
of the University of Idaho,' and under the provisions of section 10, art. 9, 
of the Constitution of the state, the régents hâve the gênerai supervision 
of the University and control and direction of ail of the funds of, and ap- 
propriations to, the University, under such 'régulations as may be prescrlbed 
by law.' The Board of Régents Is a body corporate, and when It enters 
into a contract for the érection of buildings, if it fails to comply therewith, 
an action may be maintained against it to eompel it to do so, whlch action 
may be prosecuted in the district court. Under the foregoing provisions of 
the Constitution and statutes, there can be no doubt but that the Board of 
Régents is a body corporate, and may sue and be sued, and that, wlien they 
enter into a contract, they are liable to the process of the district court the 
same as any other corporation organized under the laws of the state." 

It will thus be seen that the conclusion of the Suprême Court in 
its most récent décision is identical with that announced by this court 
in the Phœnix Lumber Company Case, supra, and therefore furnishes 
no reason why we should now adopt a différent view. 

[2] Passiiig to the other branch of the jurisdictional question, 
the language of the eleventh amendment is that: 

"The judiclal power of the United States shall not be eonstrued to ex- 
tend to any suit lu law or equity commenced or prosecuted against one of 
the States by citlzens of another state, or by eltizens or subjects of any 
forelgn state." 

The défendant, in response to the process of this court, appeared 
upon the 13th day of November, 1911, and filed simultaneously a 
demurrer and a motion. As already indicated, the demurrer not 
only asserts want of jurisdiction, but puts forward other objections 
to the complaint, and by its motion the défendant seeks to hâve 
stricken from the complaint several différent paragraphs thereof. 
It is confidently argued upon behalf of the plaintiff that, by raising 
other questions and making other objections than those which re- 
late to the jurisdiction, the défendant has waived the jurisdictional 
question, which relates, not to the subject-matter, but to the per- 
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son of the défendant alone, and, under the authorities, the point 
would seem to hâve much merit. St. Louis & San Francisco R. 
Co. V. McBride, 141 U. S. 127, 130, 11 Sup. Ct. 982, 35 L. Ed. 659; 
Texas & Pacific R. R. Co. v. Cox, 145 U. S. 603, 12 Sup. Ct. 905, 
36 L. Ed. 829. However, I am reluctant to hold that the right of 
the défendant, if any there be, to claim exemption from the process 
of this court, has been waived in this manner, and, without decid- 
ing, I shall assume that it has ail the rights which it had when the 
action was commenced. 

But has it not waived the exemption provided by the eleventh 
amendment in another w^ay? It is familiar law that a sovereignty 
may forego its privilège and consent to be sued. Such consent may 
be limited, as where the right is conferred upon claimants to wage 
their daims against the state in some designated tribunal cre- 
ated exclusively for that purpose, or the consent may be gênerai, 
as where it is provided that it may be sued in courts of gênerai 
jurisdiction, as are natural persons, and private corporations. It 
might hâve been provided by the Législature that the Régents of 
the State University could be sued in the state courts of gênerai 
jurisdiction, but not in the fédéral courts, or in the fédéral courts, 
and not in the state courts, or exclusively in some spécial tribunal 
of limited jurisdiction. In short, the whole matter is within the 
discrétion of the state, as to whether it will permit itself to be sued 
at ail, and, if at ail, in what tribunals. As we hâve already seen, 
under the construction placed upon the Constitution and statutes 
of the state by the highest court thereof, "the Board of Régents is 
a body corporate, and may sue and be sued, and that when they 
enter into a contract they are liable to the process of the district 
court the same as any other corporation organized under the laws 
of the state." 

While the phrase "district court," as hère used, doubtless refers 
to tlie state district court, it is not thought that the Suprême Court 
intended to limit the rights of contractors to the state tribunals. 
The state district court was referred to, because it is the court of 
original gênerai jurisdiction in the state. The holding of the Su- 
prême Court seems to be that the défendant, a body corporate, may 
sue and be sued as any other corporation organized under the laws 
of the state. In that view, the sovereign has consented that, in 
so far as it is represented by the "Régents of the University of 
Idaho," it may be sued in this court. Beers v. Arkansas, 20 How. 
527, 529, 15 L. Ed. 991 ; Clark v. Barnard, 108 U. S. 436, 447, 2 
Sup. Ct. 878, 27 L. Ed. 780; Railway Co. v. Whitton, 13 Wall. 270, 
286, 20 L. Ed. 571 ; Reagan v. Farmers' Loan & Trust Co., 154 
U. S. 362, 391. 14 Sup, Ct. 1047, 38 L. Ed. 1014; Smyth v. Ames, 
169 U. S. 466, 516. 18 Sup. Ct. 418, 42 L. Ed. 819; Smith v. Reeves, 
178 U. S. 436, 440, 20 Sup. Ct. 919, 44 L. Ed. 1140. Accepting as 
correct the construction placed upon the Constitution and statutes 
by the Suprême Court of the state, it is not apparent how we can, 
with propriety, décline to take jurisdiction of the plaintiff's claim. 
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2. The second objection raised by the demurrer is a defect of par- 
ties ; the point being that in the contract sued upon, a copy of 
which is attached as an exhibit to the complaint, the Interstate 
Construction Company is designated as a corporation, whereas by 
the iirst paragraph of the complaint it is alleged that it is a spécial 
and limited copartnership, organized under the laws of the state of 
Michigan. At the oral argument it was suggested by counsel for 
the plaintifï that the inconsistency had first been called to his at- 
tention by the demurrer, and he desired leave to amend by inter- 
lineation upon the face of the complaint, and such leave will be 
granted. 

[3] 3. The third objection is that the complaint does not state 
facts sufificient to constitute a cause of action against the défend- 
ant. The reasoning in support of the objection is, in brief, that, 
the corporate powers of the défendant being limited, to state a 
cause of action against it, it is requisite that the plaintiff afïirma- 
tively show by its complaint that the moneys requiréd to discharge 
the obligation arising out of its contract with the plaintiff were, 
under the law, available for that purpose at the tinie the contract 
was executed. In support of the argument référence is made to 
the case of Moscow Hardware Company v. Régents, supra, where, 
in the course of the opinion, it was said : 

"In entering into said contracts — that is, for the construction of the Agri- 
eultural Bialding aud the foundation of the Administration Building — the 
Board of Régents had no authority to carry an indèhteduess against the 
stato which the Board of Hegents had not the funds to pay. ïhey hâve no 
authoiity whatever to incur any indebteduess against the state, directly or 
iudirectly, in the érection of University buildings for which they hâve no 
funds to pay. ïhey hâve no autliority to erect a building with the hope or 
expoctation of thereafter securing appropriation from the Législature or a 
reconiniendatory judgment from this court.'" 

To what extent, if at ail, this principle should be held to con- 
clude the rights of the plaintiff, cannot, in my judgment, be prop- 
erly decided at the présent time. The complaint states a cause of 
action. It was within the gênerai scope of the authority of the 
défendant to erect the building, and hence to enter into a contract 
like that referred to in the complaint. The demurrer, therefore, 
is, in effect, a plea of ultra vires. Usually, where the transaction 
pleaded is within the gênerai scope of the authority of the de- 
fendant, ultra vires is a défense, to be pleaded and proved by the 
défendant, and need not be anticipated and avoided by the plain- 
tiff. There are cogent reasons for such a rule; but they need not 
be stated, because the rule is well settled. The contract, therefore, 
being within the gênerai scope of the authority of the Régents, if, 
for some spécial reason, or if, because of the existence of some spé- 
cial conditions, they were unauthorized to enter into such contract, 
they may plead and prove the same as a défense to the action. 

The demurrer will therefore be overruled, except as to the sec- 
ond point, and in respect to that the plaintiff will be permitted to 
amend upon the face of the complaint. 
199 ï\— 33 
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It may be added that a motion to strike bas been submitted, to- 
gether with the demurrer; but, as I understand, it raises no ques- 
tions other than those raised by the demurrer, and it will therefore 
be overruled. 



THE EVOLUTION. 

(District Court, D. Massachusetts. January 30, 1912.) 

No. 561. 

1. Collision (§ 71*) — Schooner Breakinq trou Anciiorage — Defective Ap- 

pliances. 

A schooner, whieh drifted from her anchorage during a storm not more 
violent than might ordiuarily be expeeted, by reason of the parting of 
an anchor chain, which was old and insufflcient, held solely in fault for 
a collision with another anchored vessel to her leeward. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
.§ 71.*] 

2. Salvage (§ 13*)— Salvage Services — ^Towing Schooner to Safe An- 

CHORAOE — Compensation. 

A tug, which voluntarily went to the assistance of à schooner In an 
exposed outer harbor during a storm, where, her anchor chains having 
parted, she was held by lines made fast to another anchored schooner, 
and In response to her signais for assistance towed her to a safe an- 
chorage in the inner harbor, held entitled to a salvage award of $50 ; 
the service requlrlng about two hours. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 23-25; Dec. 
Dig. g 13.* 

Salvage awards in fédéral courts, see note to The Lamington, 30 O. C. 
A. 280.] 

3. Salvage (§ 7*)— Salvage Services — Holding Drifting Vessel in Stobm. 

The schooner Evolution, lying anchored at night in an exposed outer 
harbor, during a storm, parted one of her anchor chains, and, dragglng 
her other anchor, fouled the schooner M. D. S., and after parting from 
her second anchor made fast by another line, furnished by the M. D. S., 
which so held her until morniug, when she was taken away by a tug. 
There were no other means of assistance at hand, and, but for that of 
the M. D. S., she would undoubtedly hâve drifted on the rocks and been 
wrecked. HcM, that the service of the M. D. S. entitled her to a salvage 
reward. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 13, 26; Dec. 
Dig, § 7.*] 

4. Seamen (§ 27*) — Priorities of Liens — Wages of Seamen and Collision 

Damages. 

The lien for wages earned prior to a collision by the crew of the ves- 
sel in fault Is inferior to that for the damages caused by the collision. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 4, 157-169; 
Dec. Dig. § 27.*] 

In Admiralty. Suit by Alexander Watson, owner of the schooner 
M. D. S., against the schooner Evolution, for salvage and collision 
damages; also pétition for salvage by the Mariners' Towboat Com- 
pany, owner of the tug Eveleth. Decree for both libelants. 

Carver, Wardner & Goodwin, for libelant and petitioner. 
Blodgett, Jones & Burnham, for claimant. 

•For other cases see same toplc & 9 number in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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DODGE, District Judge. The libelant is the owner of the British 
schooner M. D. S. On November 12, 1911, while bound on a voyage, 
under charter, from Hantsport to Vineyard Haven for orders, then 
to discharge in Ivong Island Sound or at New York, she anchored in 
Gloucester outer harbor, just inside the breakwater. On November 
16, the Evolution, also a British vessel, came into the harbor and 
anchored near by. Both vessels remained at anchor until the night 
between Saturday, November 18th, and Sunday, November 19th, 
when the wind began to blow strong from the southwest, and in- 
creased in force until it became a considérable gale. Soon after 1 a. 
m., the Evolution, being to windward of the M. D. S- and having 
two anchors down, broke adrift from one anchor, dragged the other, 
came down upon the M. D. S., and fouled her, carrying away her 
jib boom, bowsprit, with the rigging and head gear attached. After 
getting clear, the Évolution swung to her port anchor and also made 
herself fast with a line to the quarter of the AI. D. S. Thus the ves- 
sels lay until about 3:15 a. m., when the Evolution broke adrift a 
second time, from her port anchor, still holding, however, by the line 
fast to the M. D. S. Another line was passed to her from the M. D. 
S., and she lay astern of that vessel, secured by thèse two lines, until 
nearly 5 a. m., when the Evolution's line parted, and another part of 
the line belonging to the M. D. S. had to be used instead. This held 
her till after 7 a. m., when the tugboat Eveleth came down from 
Gloucester to where the vessels lay, and towed the Evolution to a 
safe anchorage in the inner harbor. The wind had continued to blow 
heavily from the time she first broke adrift until she was safely an- 
chored as above. 

The owner of the M. D. S. claims salvage for keeping the Evolu- 
tion from going ashore during the time she remained attached to 
his vessel, and claims damages for the collision. The master and 
crew of the M. D. S. join as libelants for salvage. The Mariners' 
Towboat Company, which owns the Eveleth, has prcsented a claim 
for salvage. No claim to the Evolution has been filed, nor is there 
any answer to the libel on her behalf. She was sold by the marshal 
on December 16th for $650, and $583.71, being the net proceeds of 
her sale, is in the registry. Ernest Eye and three others, claiming 
to hâve been the crew of the Evolution, hâve presented claims for 
wages due them, which they ask to hâve paid out of thèse proceeds. 

The hearing has been ex parte so far as the Evolution is con- 
cerned, but the libelant has contested the claim of the towboat and 
the wages claim. 

[ 1 ] I hâve no hésitation in iinding the Evolution in f ault for the 
collision. She is presumptively in fault for fouling a vessel at anchor, 
and there is évidence sufficient to show that both the anchor chains 
which she was using parted because they were old, insufficient, and 
unsafe. Although the wind was strong at the time, there is nothing 
to show that either the wind or the sea caused by it were heavier 
than ought ordinarily to be expected on such a voyage, or heavier than 
reasonably sufficient tackle would hâve resisted. 

Passing for the présent the claims of the Evolution's crew, if the 
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Eveleth has a salvage claim, it is entitled to precedence as agaitist 
the proceeds, because her salvage services were latest in order ; and 
if the M. D. S. has a salvage claim, it ranks next. If salvage com- 
pensation is due either or both thèse vessels, the fact that there are 
now proceeds in court, available for the payment either of collision 
damages or wages, is partly or whoUy because of the services for 
wrhich such compensation is to be made. 

[2] As to the Eveleth's services, I cannot hold that they were mère 
towage services, deserving only the ordinary towage compensation 
of $6. The tug, learning that there wras a schooner in the outer har- 
bor which might need assistance, voluntarily went down there to look 
for her, found the Evolution signaling for assistance, and tendered 
her services, which were accepted without inquiry or bargain. The 
Evolution's péril lay in the prospect that the M. D. S. might, for her 
own safety, be forced to décline to hold the Evolution longer by the 
strong wind and sea, which did not then appear likely to diminish, 
or in the prospect that the lines Connecting the two vessels might 
part. The évidence does not satisfy me that the immédiate danger 
of either event happening was very great, but it was impossible to 
tell at the time just how great the danger was. The Evolution, once 
adrift, was helpless to navigate by herself, and the rocky shore to lee- 
ward was close at hand, as was also another vessel, still nearer to 
leeward. There was no prospect of any other immédiate assistance. 
Though the actual time occupied by the tug's services was only about 
two hours, and the actual distance traversed by her in rendering them 
only about 21/2 miles in ail, I think the circumstances, though not jus- 
tifying any great addition to the towage value of the services, en- 
title her to an award of $50. 

[3] The services of the M. D. S. consisted in permitting the Evolu- 
tion to be made fast to her for several hours, and thus holding her 
safe from the fate of drifting ashore. Extra strain was, of course, 
thereby put upon the M. D. S. and her anchor, which had to hold both 
vessels during the time. One of the lines used, as has been stated, 
belonged to the M. D. S., and this line was passed to the Evolution, 
at the time her own line parted, by some of the crew in the boat of 
the M. D. S. It was dark during the greater part of the time while 
the vessels remained fast to each other, so that there was no oppor- 
tunity to signal for or obtain other assistance. Counsel hâve not 
cited, nor hâve I found, any case in which services similar to thèse 
hâve been compensated as salvage services ; but the M. D. S. was un- 
der no légal obligation to render them, and they benefited the Evolu- 
tion. Having voluntarily permitted another vessel thus to make use 
of and endanger her, it can hardly be just to deny her any claim to 
compensation. The often quoted statement in The Blackwall, 10 
Wall. 1, 11, 19 L. Ed. 870, "Useful services of any kind, rendered 
to a vessel or her cargo, exposed to any impending danger and im- 
minent péril of loss or damage, may entitle those who render such 
services to salvage reward," covers this case. The beneiit derived by 
the Evolution from thèse services seems to me, on the whole, not less 
considérable than that derived from those rendered by th,e tug, but 
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not niaterially greater, and I shall avvard for them the same amount 
of $50. 

[4] Unless the Evolution's crew hâve a prier cîaim for wages, ail 
that remains of the proceeds must go to the owners of the M. D. S. 
in satisfaction of their damage claim, vvhich will, in any event, much 
exceed the entire proceeds in amount. Whatever the décisions may 
hâve been in other districts, in this district the lien for wages earned 
prior to the colHsion, by the crew of the vessel in fault, has always 
been postponed to the lien for damages cansed by the collision. The 
Enterprise, 1 Lowell, 455, Fed. Cas. No. 4,498. We are dealing hère 
with a British vessel, as was Judge Lowell in The Enterprise. Judge 
Lowell made a later similar décision in Veazie v. The Frank Herbert, 
decided at the June term, 1878 (No. 700), but not reported, in which 
case the vessel was American. The only Court of Appeals décision 
upon the question is to the same effect. The F. H. Stanwood, 49 
Fed. 577, 1 C. C. A. 379. See The John G. Stevens, 170 U. S. 113, 
119, 18 Sup. Ct. 544, 42 L. Ed. 969. I must follow the décisions in 
this court, and give priority to the collision claim. It may be remarked 
that neither the mate, cook, nor two seamen who hâve signed and 
sworn to the pétition for wages hâve appeared to testify ; that the 
greater part of their claims are for wages long overdue, ])articulariy 
in the case of the mate and one seaman, who hâve been making suc- 
cessive voyages in the schooner since the early part of 1911; and 
that the only évidence in support of their claims was given by the 
master, who it a])pears is really the only ])erson interested in the 
schooner, though she stands in the name of his brotlier. The master 
and ail the crew live in Nova Scotia. He has collected about v$500 
freig'ht, and about $450 insurance since the Ist of November, 1911. 
I should, in any event, hesitate to accept his unsupported testimony. 

What will then remain of the fund in court must be paid to the 
libelant in satisfaction of his colHsion damages. As no défense is 
interposed to his libel, the decree cannot bind the owners of the 
Evolution beyond the fund with which I am dealing. It will, there- 
fore, be unnecessary to détermine with précision the amount which 
he might recover, were those owners before the court. Li his orig- 
inal libel, sworn to November 20, 1911, the amount of damages alleged 
for injuries to the M. D. S., and for expenses of the master and 
crew, and otherwise, was $2,000. In his amended libel, sworn to by 
him December 1, 1911, the allégations are that the cost of the schoon- 
er's repairs, in his estimate, will be about $2,200, that she has been 
and will be detained by reason of them, that he was sustained other 
damages by reason of the expense incurred in having her surveyed, 
and by reason of her détention, which he estimâtes at about $700. 
The évidence which he has introduced, standing uncontradicted, 
would, I think, justify an assessment of thèse damages at nearly or 
quite $2,000. It will be sufficient, however, for the purposes of this 
case, to direct in the decree that the libelant recover the balance of 
the proceeds in court. 

The évidence, as it stands, does not seem to me to afïord the ma- 
terial for making any apportionment between owners and mernbers 
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of the crews of the amounts awarded for salvage, and, unless ît ap^ 
pears that such an apportionment by the court will be really necessary, 
the decrees may run in favor of the respective libelants generally. 



UNITED STATUS v. CHAVBZ. 

Plstriet Court, W. D. Texas, El Paso Division. October 5, 1912.) 

No. 1,590. 

Neutsalitt Laws (§ 5*) — Violation — Munitions or War — "Expobt." 

Joint Congressional Resolution No. 89, March 14, 1912 (37 Stat. ), 

provides that, whenever tlie Président shall find that In any American 
country conditions of domestlc violence exlst which are p'romoted by 
arms or munitions of war procured from the United States, and shail 
make proclamation thereot, it shall be unlawful to "export," except un- 
der such limitations as shall be prescrlbed by the Président, any arms 
or munitions of war from any place In the United States to such country, 
until otherwise ordered by the Président. Held, that the word "export" 
was Umited to a transportation of arms or munitions of war from any 
place in the United States to "such country" ; and hence a charge that 
accused, vfith intent to export munitions of war from the city of El Paso 
to a place In Mexico, In violation of a proclamation by the Président pur- 
suant to such resolution, did make a shipment of cartridges, etc., by 
transporting them on his person from one point to another in the city 
of El Paso, did not charge a violation of the resolution. (Citing 3 Words 
and Phrases, 2600-2602.) 

[Ed. Note. — For other cases, see Neutrallty Laws, Cent. Dig. §§ 14r-17; 
Dec. Dig. § 5.*] 

Arnulfo Chavez was indicted for violating Joint Resolution March 
14, 1912, relating to the exportation of munitions of war from any 
place in the United States to a country in which conditions of domestic 
violence existed. On demurrer to indictment. Sustained. 

The question to be declded is whether the indictment in this case charges 
an offense under the law. The charging part of the indictment is as follows: 

"That heretofore, to wit, on the 3d day of May, A. D. 1912, In the city and 
county of El Paso, in the state of Texas, In the Western district of Texas, 
and within the jurisdictlon of tUIs court, one Amulfo Chavez, alias Arnuto 
Chavez, la te of said district, did unlawfuUy, knowingly, willfuUy, and with 
Intent to export the munitions of war hereinafter described from the said 
city of El Paso to Ciudad Juarez in Mexico, make a certain shipment of cer- 
tain munitions of war, to wit, two thousand (2,000) Winchester cartridges, 
of the caliber 30-30 ; that is to say, did make a shipment of said munitions 
of war from said city of El Paso, and with said Ciudad Juarez in Mexico 
as the destination of said shipment, by transporting the same on his person 
from a point, the exact location of which is to your grand jury unknown, and 
hence not hère given, near the intersection of North El Paso and San Fran- 
cisco streets, in said city of El Paso, to a point, the exact location of which 
is to your grand jury unknown, and hence not hère given, but which Is near 
the Intersection of South Stanton and Fifth streets, In the said city of 
El Paso." 

A motion to quash is interposed by the défendant, based upon the foUow- 
Ing ground: "Said indictment is insufflclent in this: That it falls to charge 
that the défendant exported munitions of war from the United States." 

The charge agalnst the défendant is predicated upon a joint resolution of 
Congress, approved March 14, 1912, and the proclamation of the Président, 
issued the same day. The proclamation, containing the essentlal feat.ures 
of the joint resolution, is in the foUowing language: 

*For other cases see same topic & § nxtmbbs in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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"Whereas, a .1oint resolution of Congress approved Mai'ch 14, 1012, reads 
and provides as follovvs; 'That wbenever the Président shall flnd tliat in 
any American conntry conditions of domestic violence exist whicli are pro- 
nioted by the nse of arms or munitions of war procured from ttie Ûnlted 
States, and sliall make proclamation tliereof, it shall be unlawful to export, 
except nnder such limitations and exceptions as the Président shall prescribs, 
any arms or munitions of war from any place in the United States to such 
conntry until otherwise ordered by the Président or by Congress.' 

"And whereas, it is provided, by section 2 of the said joint resolution, 'that 
any shipnient of material hereby declared unlawful after such a proclamation 
shall be punishable by fine not exceeding ten thousand dollars or imprison- 
ment not exceeding two years, or both': 

"Now, therefore, I, William Howard Taft, Président of the United States 
of America, acting under and by virtue of the authority conferred in me by 
the said joint resolution of Congress, do hereby déclare and proclaim that I 
hâve found that there exist in Mexico such conditions of domestic violence, 
promoted by the use of arms or munitions of war procured from the United 
States, as contemplated by the said joint resolution ; and I do hereby ad- 
monish ail citizens of the United States and every person to abstain from 
every violation of the provisions of the joint resolution above set forth, 
hereby made applicable to Mexico, and I do hereby warn them that ail viola- 
tions of such provisions will be rlgorously prosecuted. And I do hereby en- 
join upon ail oflicers of the United States, charged with the exécution of the 
laws thereof, the utmost diligence in preventing violations of the said joint 
resolution and this my proclamation issued thereunder, and in bringing to 
trial and punishment any offenders against the same." 

Charles A. Boynton, U. S. Atty., and S. Engelking, Asst. U. S. Atty. 
Robert L. Holliday, of El Paso, Tex., for défendant. 

MAXEY, District Judge (after stating the facts as above). Re- 
jecting unnecessary verbiage, the real charge against the défendant is 
that he made a shipment of certain munitions of war, by transporting 
on his own person, from one point in the city of El Paso to another 
point within said city, with intent to export the same to the republic 
of Mexico. Does the act thus charged offend against the law? By 
the first section of the joint resolution, fully set forth in the statement 
of the case, it is provided that, after proclamation bas been made, 
"it shall be unlawful to export * * * ^j^y arms or munitions of 
war from any place in the United States to such country" ; the last 
two words referring, as applied to the allégations of the indictment, to 
the republic of Mexico. The offense being thus defined, the second 
section of the resolution proceeds : 

"That any shipment of material hereby declared unlawful after such a 
proclamation shall he punishable by fine not exceeding ten thousand dollars, 
or imprisonment not exceeding two years, or both." 

It is thus seen that by the terms of the first section of the resolution 
the act denounced as unlawful is the exportation (to export) arms or 
munitions of war from the United States to the country where do- 
mestic violence exists, etc. The language is plain and without obscur- 
ity. If a doubt could be entertained as to the meaning of the word 
"export," such doubt is removed by the very words of the resolution. 
The exportation must be from any place in the United States to "such 
country." And this is the generally accepted définition of the word "ex- 
port." United States v. Forsythe, 25 Fed. Cas. 1152; Kidd v. Flag- 
1er (C. C.) 54 Fed. 367; Dooley v. United States, 183 U. S. 154, 22 
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Sup. Ct. 62, 43 L. Ed. 128; 3 Words and Phrases, 2600-2602; 1 
Bouvier's Law Dict. p. 564 ; Webster's Dictionary. In Kidd v. Plag- 
ier, supra, the court used the following language: 

"Tbe anthorities seem to be unanimous on the point that merchandise is 
exported from this country when It is lauded in a foreign eountry." 

Having ascertained the meaning of the first section of the resolu- 
tion, it remains to consider the second section. The important words 
are the following: 

"That any shipment of material hereby declared unlawful after such a 
proclamation shall be punlshable," etc. 

We hâve seen that the exportation of arms and munitions of war 
is the only act declared unlawful by the first section, and it would 
appear naturally to follow that such act only is made punishable by the 
second section. If the word "material" referred solely to arms or 
munitions, without regard to their exportation, then every removal 
of arms or munitions of war from place to place within the city of 
El Paso would be embraced within the denunciation of the law. But 
it is obvions that such a construction of the resolution would be re- 
'pugnant to common sensé, and hence that it was never intended by 
the Congress. Nor would the addition of the words in that connec- 
tion, "with intent to export to Mexico," employed by the pleader in 
the indictment, render an offense an act which is not denounced as a 
crime, because (1) the word "intent" is not used in the resolution, 
and theref ore does not appear to be an ingrédient of the offense ; and 
(2) the transportation or shipment from place to place within El Paso 
of arms and munitions of war, with intent to export the same to Mex- 
ico, would amount to the mère unexecuted purpose — that is, attempt — 
on the part of the person charged to commit the forbidden act, and 
would fall short of the overt act essential to complète the offense. 

The resolution cannot be construed to include an attempt to export 
without doing violence to its language, and without disregarding the 
accepted rules for the construction of statutes. And, in addition, 
such construction would import into the resolution an offense for 
which the Congress has failed to provide. The distinction between 
attempt to commit an offense and its actual commission is so well 
recognized that citation of authority in its support is altogether un- 
necessary. In this immédiate connection, however, it may be in- 
structive to note what was said by the Suprême Court in the smug- 
gling case of Keck v. United States, 172 U. S. 444, 445, 19 Sup. Ct. 
257, 43 L. Ed. 505. In that case Mr. Justice (now Chief Justice) 
White, as the organ of the court, used this language : 

"TMiatever may be the ditficulty of deduclng solely from the text of the 
statute a compreheusive définition of smuggllng or clandestine introduction, 
two conclusions arise from the plaln text of the law: First. That whilst it 
embraceS the act of smuggling or clandestine introduction, it does not include 
uiere attempts to commit the same. Nothiug in the statute by the remotest 
possible implication can be found to cover mère attempts to commit the of- 
fense referred to. It was, indecd, argued at bar that, as the concealment of 
goods at the time of entering the waters of tho United States tended to ren- 
tier possible a subséquent smuggling, thorefore such acts should be consldered 
and treated as smuggling; but this contention overlooUs the plaln distinction 
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between the attempt to commit an offense and its actiial commission. If tliis 
pi'emise were true, then every unlawfiil act whicti had a tendency to lead u]) 
to the subséquent commission of an offense would become tlie offense itself ; 
that is to say, that oiie would be guilty of an offense witliout haviug done 
tlie overt act essential to create the offense, becanse something had been 
done whlch, if earried into further exécution, might hâve constituted the 
crime." 

What was said by the learned justice in the Keck Case bas peculiar 
significance when appHed to the case at bar. The allégations of the 
indictment, as understood by the court, charge in effect that the de- 
fendant attempted to export munitions of war — nothing more; and 
as the joint resolution is directed against actual exportation, and not 
merely the attempt to export, the acts charged against the défendant 
are not embraced within the prohibition. The word "shipment," em- 
ployed in connection with the words "material hereby declared unlaw- 
ful," can only refer, in the judgment of the court, to material shipped, 
exported, to the country where the disturbance exists, since it is only 
such material that is declared to be unlawful by the first section of 
the resolution, defining the offense. Vievving the question from any 
standpoint, it is difficult to conceive how the acts charged against the 
défendant can be construed to be within the meaning of the law. 

Being of the opinion, therefore, that the indictment fails to charge 
an offense, it foUows that the motion to quash should prevail. It is 
deemed proper to state that, owing to the aggravated condition of 
affairs existing on our border, and to the number of cases hère pend- 
ing against parties charged with the violation of the joint resolution, 
the question discussed is regarded as one of unusual importance, and 
for this reason the court has given to it careful and anxious considéra- 
tion. If error has been committed, the appropriate appellate tribunal 
may apply the proper corrective. Act March 2, 1907, c. 2564, 34 Stat. 
1246. If, on the other hand, the ruling be afiirmed, then the Con- 
gress may, in its discrétion, enact such additional législation as may 
by that body be deemed wise and proper. 

For the reasons stated, the motion should be sustained, and the in- 
dictment dismissed; and it is so ordered. 



TIÎB GKEYSTOKB CASTLE. 

(District Court, N. D. California. September 14, 1912.) 

1. Collision (§ 91*) — Overtakisc Vessel — Xeglect to Keep Lookout. 

A steamshlp which overtook and ran down a tug, which was preeeding 
her in San Francisco Bay for the purpose of dockiu:? her at the city, 
held solely in fault for not keeping out of the way as required by the 
rules, and for not keeping a lookout f orward ; it appearing from the évi- 
dence that the tug maintained her course and speed as was her duty. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 19Y-199 ; Dec. 
Dig. § 94.*] 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. COLLISIOW (5 105*)— FAULT— KVIDENCE. 

Where one vessel was guilty of a clear violation of the ruies sufflclent 
to account for a collision, she cannot escape liability by raising a mere 
doubt as to the conduet of the otlier vessel. 

[Ed. Kote. — For otber cases, see Collision, Dec. Dlg. S 105.*] 

3. Collision (§ 52*) — Ovebtakino Vbssels — Duty of Overtaken Vessel. 

An overtaken vessel is under no duty to keep a lookout aft to prevent 
being ruu down by the overtaking vessel, but has a right to act on the 
presnmptlon tbat the latter will keep out o( her way. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 62 ; Dec. Dig. § 52.* 

Collision with overtaking vessels, see note to The Kebecca, 60 C. C. 
A. 254.] 

In Admiralty. Suit by the Shipowners' & Merchants' Tugboat 
Company, owner oi the tug Sea Prince, against the steatnship Grey- 
stoke Castle. Decree for libelant. 

Ira A. Campbell, of San Francisco, Cal., for libelant. 
Nathan H. Frank, of San Francisco, Cal., for respondent. 

BEAN, District Judge. This is a case of a collision. It occurred 
in San Francisco Bay between the steamship Greystoke Castle and 
the tug Sea Prince about 5 o'clock in the afternoon of Noveniber 18, 
1910. The tug had been employed by the steamship to undock her 
at Port Costa and redock her at the city. After the steamer had been 
undocked at Port Costa, the two vessels proceeded down the river 
and bay, each on its own povi^er. The tug was in advance. The 
steamer had no outlook forward, and the officer on the bridge could 
not see the water within 200 or 300 feet of her stem. When they 
arrived off the lower end of Angel Island, the tug was run into and 
sunk by the steamer, and ail her crew except the captain drowned. 
The owners of the tug, claiming that the Greystoke Castle was at 
fault, because she did not hâve a proper lookout and because she 
failed to keep a safe distance from the tug, in violation of the rules 
of navigation réquiring her to keep out of the way of the tug, brought 
this proceeding to recover the damages caused thereby. The claim- 
ant maintains that there was no fault on the part of the steamship, 
but that the tug reversed just as she was entering the strong tide run- 
ning to starboard, suddenly throwing the tug under the bow of the 
steamer, and thus causing the collision. 

[1] At the hearing I was impressed with the view that the steamer 
was at fault, and a careful re-examination of the record and the briefs 
of counsel confirm me in that opinion. There is an irreconcilable 
conflict in the ■ testimony as to the speed and movement of the two 
vessels after they left Port Costa and up to the time of the collision. 
The master of the Greystoke Castle says that he did not make to 
exceed 8 knots, and the captain of the tug testifies that his speed 
was from 9 to 91/2 knots, and that it was not reduced. Manifestly 
both of thèse statements cannot be true. It would be an impossibility 
for a vessel making no more than-8 knots an hour to overtake and 
run down a vessel ahead going at the rate of 9 or 9% knots an hour, 
as long as both boats kept their speed. If, therefore, the case had to 

•For other cases see same toplc & S ntxmbek In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe! 
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be déterminée! from the testimony of interested parties alone, its solu- 
tion would be difficult. However, it does not dépend on the absolute 
speed of the two vessels, nor the testimony of their officers. There 
were eyewitnesses to the colHsion and the movement of the vessels 
prior thereto, who are wholly disinterested, and whose testimony I 
think unmistakably fixes the fault. At the time the Greystoke Castle 
and the Sea Prince were approaching the upper end of Angel Island, 
the Monticello svvung out from the Immigration Wharf on her regular 
voyage to San Francisco. The captain of the Monticello testifies 
that at that time the tug was about 400 feet ahead of the steamer; 
that the Monticello came in on the starboard side of the two vessels, 
and ran on a course parallel and about 200 or 300 feet distant from 
them until the collision ; that when oiï Point Simpton the Monticello 
was abreast of the Greystoke Castle, and was ahead of her about 150 
feet when they reached Quarry Point ; that at that time the tug was 
about 150 or 200 feet ahead of the Greystoke Castle; that the Grey- 
stoke Castle commenced to crawl up on the tug, and continued to do 
so until the moment of the collision ; that he observed their positions 
particularly, because he was watching the General Frisbie, which was 
on the port side; that — 

"I commenced to watch them more after leaving Quarry Point, because the 
Frisble is on the same run as we are. I had a lot of Cbinese on board that 
day, with their baggage, which we had to get ofï. It was low water, and we 
had ail the baggage down on the lower deek of the Monticello. If the Frisbie 
beat me in, I should hâve to take the low deck, and I thought we might be 
able to beat her in, and I thought I would watch the Frisbie to see where 
she was, because she was on the other side of the Greystoke Castle. I hap- 
pened to be watching and see when she got across the bow of the Greystoke 
Castle, to see what position she was in. ♦ * ♦ I was on the port side of 
the Monticello" 

— and was watching the Greystoke Castle and the tug ail the time. 
That at the time of the collision — 

"the big steamer seemed to lift the small one on her quarter, and shove her 
around bis bow about 15 feet, and turn her clear over. Her fore foot shot 
out of the water, and her stern went under just lilie that (lliustratlrig). She 
went right over. I never see nothing of her stem after the big boat hit her 
and forced her down. Her fore foot shot out of the water just like a por- 
poise. Just as it liappened I stopped and commenced backing." The tug dld 
not "seem to lo.'ïe any more speed than she had previous to that, and I had 
been watching the speed. • * * She was going about the same speed I 
notlced right along. I was watching on the opposite side. I was watching 
for the Frisbie. She was going on the Oakland side, and did not seem to be 
losing any. She had the same bone in her mouth that she had previously." 

Now, no one had a better opportunity of seeing and observing the 
movement of the vessels and ail that occurred at the time of the col- 
lision than this witness, and his testimony, I think, is entitled to great 
weight. Moreover, he is corroborated by Gardner, Kennah, Trum- 
bly, and Harrington, who were passengers aboard the Monticello, and 
who wére observing the movements of the Greystoke Castle and the 
tug from the time they passed the upper end of Angel Island to the 
collision. So I take it to be clearly established that during that time 
that Grbystoke Castle was continually crawling up on the tug. She 
was thei'efore the overtaking vessel and obligated to keep out of the 
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way. Article 24, Inland Ruies. The burden of proof is upon her to 
show that the collision was caused by no fault on her part, but by 
some fault or neglect of duty on the part of the tug. The Governor, 
Fed. Cas. No. 5,645; The Sif (D. C.) 181 Fed. 412; The Cephalonia 
(D. C.) 29 Fed. 332. And this I think she has whoUy f ailed to do. It 
was the duty of the tug to keep her course and speed, and she was not 
at fault for doing so. The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 
40 L. Ed. 771. 

It is insisted by the respondent that the tug changed her course and 
speed, so as to bring her suddenly under the bow of the Greystoke 
Castle and thus caused the collision; but this défense is not sus- 
tained by the évidence. The captain of the tug testified that he was 
maintaining the same course and speed at the time of the collision 
that he had been going for some considérable time prior thereto, and 
had not veered therefrom nor slackened the same; and he is cor- 
roborated, as we hâve seen, by the testimony of the captain of the 
Monticello and the passengers aboard that vessel. An attempt is made 
to discrédit the testimony of the eyewitnesses by inferences or con- 
clusions sought to be drawn f rom the condition of the engines of the 
tug when she was raised. At that time her throttle was found wide 
open and clamped, the steam was shut off from the reversing engine, 
the reversing lever was a little beyond the center and slightly clamped, 
the links were in full reverse position, and the hawser was in the 
wheel. It is argued that this shows that the engine must hâve been 
reversed before the collision and under the bow of the steamer. 

[2] Différent' théories were advanced by experts to account for 
these^ facts, and much testimony was given by the respective parties 
in référence thereto; but at the most it only suggests a doubt as to 
the conduct of the tug, and that is not sufficient to relieve the Grey- 
stoke Castle from liability. The tug was a privileged vessel. It was 
her duty to keep her course and speed, and it was the duty of the 
Greystoke Castle to keep out of her way and not run her down. She 
was closely following the tug, with no lookout, and apparently with- 
out taking any précaution to ascertain the position of the tug or her 
distance. She was therefore guilty of a clear violation of the rules 
of navigation sufficient to account for the collision, and cannot es- 
cape liability by raising a mère doubt as to the conduct of the tug. 
Doubts should be resolved in favor of the tug and against the Grey- 
stoke Castle, The Pocomoke (D. C.) 150 Fed. 193. 

[3] The claim is made that the tug was at fault because her crew 
were not at their stations at the time of the collision. The bodies of 
three of the crew of five were found in the messroom when the 
tug was raised, and there was évidence that just a short time be- 
fore the collision some one was seen by one of the passengers 
of the Monticello to go from the engine room to the stern of the 
tug and return. But this was not a fault contributing to the col- 
lision. The tug had a right to assume that the burdened vessel 
would discharge her duty, and to make her course and keep her 
speed on that assumption. The Britania, 153 U, S. 130, 14 Sup. 
Ct. 795, 38 L. Ed. 660; The Free State, 91 U. S. 200, 23 L. Ed. 
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299; The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771; 
Hutchinson v. The Northfield, 154 U. S. 629, App'x, 14 Sup. Ct. 
1184, 24 L. Ed. 680. It was not her duty to keep a lookont aft to 
prevent being run down bj^ the steamer, so long as she performed 
her duty in holding her course and speed. The Fannie, 11 Wall. 
238, 20 E. Ed. 114; The Eider (D. C.) Z7 Ecd. 903; The Havana 
(D. C.) 54 Fed. 411; The Anna W. (D. C.) 181 Fed. 604; The 
Fannie Hayden (D. C.) 137 Fed. 280. 

Again, it is claimed that at the time of the collision the tug had 
just passed into a tide rip caused by the opposing and cross-cur- 
rents of the river and Oakland tide, and that her speed was thereby 
retarded, while the steamer was still under the influence of the 
down current, and thus the collision is accounted for, without the 
fault of the Greystoke Castle. The évidence does not support this 
theory. The captain of the tug testified that his boat v/as not 
afïected either in her course or speed by the tide rip, and the cap- 
tain of the Monticelio says that both vesscls had passed through 
and were out of the eftect of the tide rip at the time of the colli- 
sion. I can find no satisfactory évidence that the tide rip materi- 
ally afïected either the speed or course of the vessel. 

Upon the whole testimony I am clearly of the opinion that the 
collision was caused by the fault of the Greystoke Castle and she 
is liable for the damages arising therefrom. The usual order of 
référence will be made. 



PIÏTSBUKGH-BUFFALO (.'O. v. CHEKO. 
(District Court, W. D. Pennsylvauia. .fune 19, 1912.) 

No. 382. 

1. Masteb and Sbevant (§ 103*) — Duty to Employé — Safety of Tools, etc. 

One owes oiie's emploj'és a uontrausferaltle duty to funiish them witli 
reasonably safe appllances. 

[Ed. Note. — Fof other cases, see Master and Servant, Cent. Dig. % 175; 
Dec. Dig. § 103.*] 

2. Masteb and Servant (§ 10.3*) — Coal Mines — Safety of Appliances — 

Statutoey Pko\ision. 

Tbat Act Ta. May 1.5, ISfX! (P. L. 52), whicli requires a bitumirious coal 
mine operator to employ a eertifled mine foreman, wlth control over the 
mine, does not relieve an operator from liabllity for injury to a miner 
resulting froui failure of a boss to bave a defective appliance repalred, 
tbough the boss was employed by tliat foreman. 

[Ed. Note. — For other case.s, see Master and Servant, Cent. Dig. § 175; 
Dec. Dig. i 103.*] 

At Law. Action by John Cheko against the Pittsburgh-Buffalo 
Company. On motion by défendant for judgment. Motion over- 
ruled. 

Stone & Stone, of Pittsburgh, Pa., for plaintifif in error. 
Brown & Stewart, of Pittsburgh, Pa., for défendant in error. 

♦For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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BUKFINGTON, Circuit Judge. The plaintiff, John Cheko, op- 
erated a coal-cutting machine in defendant's mines. Thèse ma- 
chines were moved from place to place as required on compressed 
air motors operated by regular motormen. The verdict establishes 
the fact that in the absence of motormen and with the knowledge 
of défendant the operators of coal-cutting machines were accus- 
tomed to themselves operate the motors to move their cutting ma- 
chines. On the day of the accident Cheko took one of the motors 
to so move his machine, and when nearing a closed ventilating door 
in the mine he was unable to stop the car by reason of its defec- 
tive brake, and was badly injured by a collision with said door. 
The proofs on behalf of the plaintifif tended to show that Williams, 
a regular motorman, a day or so before the accident, found the 
brake on this motor was defective and would not take hold. He 
reported the fact to Murphy, the- motor boss, who had charge of 
repairing the motors and of the machine shop where such repairs 
were made. The motor, however, was left on the switch, where 
it was accustomed to stand. On the day following, or possibly 
the second day, Cheko, not knowing the brake was defective, took 
and used the machine as above stated. 

[1] Of the primary, nontransferable duty of an employer to 
furnish an employé with reasonably safe tools and appliances there 
is no question, and as to that dut)^ the jury was charged in référ- 
ence to the facts of this case in language to which no objection 
was then or now made. The verdict may therefore be assumed to 
settle the question of négligence against the défendant in that re- 
gard. 

[2] But from liability therefor défendant contends to be relieved 
by reason of the act of Pennsylvania of May 15, 1893 (P. L. 52), 
entitled "An act relating to bituminous coal mines, and providing 
for the lives, health, safety and welfare of persons employed there- 
in." Its contention in that regard, in substance, is that said aet 
compelled the défendant to employ a certified mine foreman, who 
had exclusive control of the mine ; that the said mine foreman em- 
ployed Miirphy and Williams; that the state, having compelled the 
défendant to employ such mine foreman, has in effect taken the 
control bf the mine out of the defendant's hands, and therefore 
for the négligence of Murphy in failing to repair this motor the 
défendant is not answerable. 

To this contention we cannot accède. The act in question, while 
creatirig the office of mine foreman and defining his duties, nowhere 
confers on him, the right or duty of furnishing or overseeing the 
furnishihg of appliances for transporting coal. That act by article 
6, § 1, provides that: 

"In order to better secure the propçr ventilation of the bituminous coal 
mines and promote the health and safety of the persons employed therein, 
the operator or superintendent shall employ a compétent and praetieal insidë 
foreman for each and every mine, to be çalled mine foreman; said mine 
forewan shall hâve passed an examlnation and obtained a certlflcate of com- 
petencyorof 'Service as required by this act. * * * gaid mine forenian 
* * *, shall keep a careful watch oyer the ventilating apparatus and air- 
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ways, traveling ways, pump and pump timbers and drainage, and shall often 
Instruct and as far as possible, see that as the miners advance tlielr excava- 
tions ail dangerous coal, slate and rock overhead are taken down or care- 
fully secured agalnst falllng therein, or on the traveling or haullng v?ays, 
and that sufficient props, caps and timbers of suitable slze are sent Into the 
mine when required, and ail props shall be eut square at both ends, and as 
near as practicable to a proper length for the places where they are to be 
used, and such props, caps and timbers shall be delivered in the working 
places of the mine." 

Other sections provide in détail for the mine foreman's carrying 
eut tiiese requirements. The only statutory provision enabling him 
to hire employés is the seventh, which provides that, where unable 
personally to carry out ail the requirements of the act: 

"He shall employ a compétent person or persons not objectlonable to the 
opéra tor, to act as his assistant or assistants, who shall act under his in- 
structions, and in ail mines where flredamp is generated the said assistant 
or assistants shall possess a certificate of competency as mine foreman or fire 
boss." 

Now it is quite clear that before this act was passed a mine fore- 
man, when thereto authorized, could employ persons to work in 
the mines, for which employé's négligence the mine owner was re- 
sponsible. Such being the case, did the state, by requiring such 
foreman to be of certified capacity and imposing on him certain 
statutory duties in overseeing the ventilation, timbering, and work- 
ing of the mines, relieve the operator, for example, of the duty of 
providing reasonably safe tools and appliances, or from the négli- 
gence of its employés in relation thereto? If, in pursuance of his 
employment, a certified mine foreman did or omitted to do any act 
relating to the furnishing of tools or appliances, it is manifest that 
he must hâve been acting in pursuance of some duty or work the 
operator employed him to do, since the act in question imposed no 
such statutory duty upon him. Speaking of a mine foreman under 
the Anthracite Mines Act (Act June 2, 1891 [P. L. 176]) the Su- 
prême Court in Durkin v. Kingston, 171 Pa. 2Ô1, 33 Atl. 238, 29 L. 
R. A. 808, 50 Am. St. Rep. 801, said: 

"The State inslsts on his employment by the mine owner, and in the name 
of the police power turns over to him the détermination of ail questions re- 
lating to the comfort and the secnrity of the miners, and invests him with 
the power to compel compliance with his directions." 

And in Wolcutt v. Erie Co., 226 Pa. 208, 75 Atl. 198: 

"The internai worklngs of the mine are in his control and subject to his 
direction and management. His duty, in a word, is to see that the interior 
of the mine is kept in a proper and safe condition, so as not to endanger the 
health, safety, or lires of the miners. In this position he is suprême, and 
the superintendent, who is the représentative of the owner, cannot interfère 
W'ith him in the discharge of his duties." 

So, also, in the case of Hood v. Connell, 231 Pa. 651, 81 Atl. 58, 
referring to the "underground workings of the mine," it is said : 

"Both statutes clearly contemplate that the underground worklngs shall be 
under thé exclusive charge and supervision of a mine foreman, and when the 
mine foreman bas the exclusive supervision of the inside workings, thé owner 
is relieved from responsibility for anything that may occur in the mines. In 
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other words, the mine foreman, wlth a certlflcate ot eompeteney from the 
commonwealth and a knowledge ot the statutory duties imposed upon him, 
Is answerable for the safe conduct o( the mining opérations. He should be, 
and In contemplation of law is, the absolute master of the iuterior workiugs 
of the mine over which he has charge as mine foreman." 

So, also, in Dempsey v. Buck Co., 227 Pa. 578, 76 Atl. 748: 

"Anything and everythlng that afCects the health and safety ot the worlt- 
men while engagea at their work is in tiie keeping and charge of the mine 
foreman. He is especially chargea with ventilating the mine, and whatever 
is necessary to be done to accomplish the purpose is a statutory duty im- 
posed upon him. * * • It is upon this theory and for this reason tuât 
the statute gives him charge of the ventilation of the mine, with authority to 
compel obédience to hls orders, and prohibits the superintendent from inter- 
fering with him in the diseharge of his duties." 

From thèse authorities it will be seen that while, in his statu- 
tory sphère of supervising the ventilating and working of the mine, 
the mine foreman is suprême, yet as a statutory officer he is re- 
stricted to the performance of statutory duties. Thus in Wolcutt 
V. Erie, supra, the court quotes as applicable to the act of 1893 what 
was said by the Suprême Court in Delaware & Hudson Canal Co. 
V. Carroll, 89 Pa. 374, viz. : 

"There is no room for tlie allégation that a mining boss (mine foreman) 
under the Mine Ventilation Act of 1870 [Act Mareh 3, 1870 (P. L. 3)] is an 
agent of the mine owner or coemployé. He is clotbed with no powers of en- 
gagiug and dischargiug miuers and laborers at pleasure. * * * His duties 
are specifled in the sanle manner that the duties of the engineer are specifled 
in the eleventh section, and as the duties of other eu>ployés are detined In 
other sections. He has no gênerai power of eontrol. llis duties are coutined 
to spécial matters." 

Applying thèse principles to the case in hand, it is clear that 
while the défendant has wisely confided the entire eontrol of the 
interior of its mine to the certified mine foreman, and by virtue 
of such eontrol the latter engaged Murphy as motor boss and Wil- 
liams as motorman, it is equally clear that such engaging of thèse 
men by the mine foreman was not by virtue of any statutory power, 
but by virtue of the fact that the mine owner had conferred on the 
mine foreman powers the act did not confer on him. Moreover, 
the work of thèse men, the transportation of coal, was a matter 
over which the statute gave the foreman no statutory power save 
the implied one of preventing it from in any way interfering with 
the statutory duties imposed on the foreman in the ventilating and 
working oi the mine. It is therefore clear to us that Williams and 
Murphy were the employés of the défendant, that knowledge by 
them of the defective brake was knowledge of the défendant, and 
that by reason of defendant's said knowledge, its failure to repair 
the brake, and its leaving such defective motor standing, without 
warning of its defective condition, at a place that invited the plain- 
tifï's use, the liability of the défendant is established. 

For thèse reasons, its motion for judgment non obstante vere- 
dicto is denied, and the clerk is directed to enter judgment in îavor 
of the plaintifï on the verdict. 
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NEWCOMB V. BIWI:r et al. 
(District Court, D. South Dakota, C. D. October 15, 1912.) 

1. Baxkruptcy (§ 293*) — Action by Trustée — Kecoveky of Proi'ekïy — Ju- 

BISDICTION — FEDERAI, COTTET. 

Bankr. Act July 1. 1898, e. 541, § 70t>, 30 Stat. 560 (U. S. Comp. St. 
1901, p. 3452) as amended by Act Cong. .Tuue 25, 1910, c. 412, 36 Stat. 842 
(U. S. Comp. St. Supp. 1911, p. 1511), provides that a bankrupt's trustée 
niay avoid any transfer by tlie bankrupt of bLs property which any crédi- 
ter miglit bave avoided, aud uiay recover the property so transferred, or 
its value, t'rom tbe persou to wliom it was transferred, unless he is a bona 
fide bolder for value prier to adjudication. Tlie amendiuent of 1903 (Act 
Feb. 5, 1903, c. 487, i 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1911, p. 
150UJ) added that, for tlie purpose of such recovery, any court of bank- 
ruptcy, and any state court which would hâve had .lurisdiction if bank- 
ruptcy had not intervened, shall hâve concurrent jurisdlction. Ueld that, 
since the amendment of section 23b by Act Cong. June 25, 1910, gave 
Jurisdiction to fédéral courts of ail suits brougbt for the recovery of 
property under specified sections of the Bankruptcy Act, includlng sec- 
tion 70e, actions may be brought by a bankrupt's trustée in courts of 
bankruptcy, in cases within the terms of section 70e, without the con- 
sent of the défendant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§■ 411, 417; 
Dec. Dig. § 293.*] 

2. liAis'KRUPicY (§ 293*) — Action to Recoves Pbopebty — Jurisdiction. 

A bankrupt's trustée sued the bankrupt's wife to recover c-ertain real 
property and assets alleged to belong to the l)ankrupt, the title to which 
had always been in the défendant ; the trustée claiming that she held 
in secret trust for the bankrupt. It was conceded that the wife was an 
adverse claimant, that her elaim was not by way of a préférence, nor by 
frauduient transfer niade within four montlis before bankruptcy, or at 
ail. and that her possession had not been obtained after bankruptcy froni 
the otlicer of the bankruptcy court. Held that, there being no diversity 
of citizenshlp, the suit was not within the jurisdiction of the bankruptcy 
court, within Bankr. Act July 1, 1S9S, c. Ml, § 70e, 30 Stat. 566 (U. S. 
Comp. St. 1901, p. 3452), providing for suits to recover property trans- 
ferred by a bankrupt, nor was it witliiu the jurisdiction of a fédéral 
court. 

I Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417 ; 
Dec. Dig. § 293.* 

Jurisdiction of fédéral courts in suit relating to bankruptcy, see note 
to Railey v. Mosher, 11 C. C. A. 313.] 

In Equity. Suit by Clarence O. Newcomb, as trustée in bank- 
ruptcy of the estate of John Bivver, bankrupt, against Mary M. Bi- 
wer and another. On plea to the jurisdiction of the court. Sus- 
tained. 

Chas. E. Deland and Sutherland & Payne, ail of Pierre, S. D., 
for complainant. 

Gaffy, Stephens & Fuller, of Pierre, S. D., for défendants. 

ELLIOTT, District Judge. This is a bill in equity, filed in the 
District Court of the United States for the Central Division of the 
District of South Dakota, in bankruptcy, by Clarence O. New- 
comb, a citizen of the state of South Dakota, as trustée in bank- 

*For other cases see same topie & § numeeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
199 F.— 34 
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ruptcy of the estate of John Biwer, who has by this court been ad- 
judged a bankrupt upon his own pétition. The action is against 
Mary M. Biwer and said John Biwer, both résidents of the state 
of South Dakota, to recover, as property and assets belonging to 
the said bankrupt, John Biwer, a certain real property described in 
the said bill of complaint, wdiich property is situated in the county 
of Hughes, in the state of South Dakota, and is alleged to be of 
record in the name of said Mary M. Biwer, who received title 
thereto long prior to four months before the filing of the pétition 
in bankruptcy. 

No question of préférence is involved. Possession of the prop- 
erty has never been in the bankrupt or trustée. It is further con- 
ceded that the bankrupt, John Biwer, never had the légal title to 
any of this property, and never made any transfer of same, or any 
part thereof, to said Mary Biwer; it being alleged, however, in the 
bill of complaint, that Mary M. Biwer holds said property as trus- 
tée in secret trust for said bankrupt. 

The défendant Mary M. Biwer appeared specially and demurred 
to the complaint, on the ground that this court is without jurisdic- 
tion to hear and détermine the suit, specifying (a) want of diverse 
citizenship sufficient to confer jurisdiction, and (b) because it ap- 
pears that the trustée in bankruptcy, complainant, alleged that said 
défendant is an adverse claimant, and it appears — 

"that such adverse claim Is not by way of a préférence, nor by way of a 
fraudulent transfer made within tlie four months preceding the bankruptcy, 
nor by way of a transfer by the bankrupt that would hâve been voidable 
at the suit of any créditer, had there been no bankruptcy, and that possession 
has not been obtained by this défendant after bankruptcy from an offlcer of 
the bankruptcy court." 

Upon the first question, as to the jurisdiction of this court, in- 
volved in spécification (a), it is admitted that there is no diversity 
of citizenship. 

It is conceded by ail parties to this action that it cannot be main- 
tained under the provisions of subdivision "b" of section 60, or 
subdivision "e" of section 67, of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 562, 564 [U. S. Comp. St. 1901, pp. 3445, 
3449]), and, further, that it can only be maintained in this court, 
if at ail, by virtue of the provisions of subdivision "e" of section 
70, as amended. Said subdivision "e" of section 70, as amended 
by the act of Congress of June 25, 1910 (Act June 25, 1910, c. 412, 
36 Stat. 842 [U. S. Comp. St. Supp. 1911, p. 1511]) reads as fol- 
lows: . 

"The trustée may avoid any transfer by the bankrupt of his property which 
any créditer of such banlvr«pt might hâve avoided and may recover the prop- 
erty so transferred, or its value, from the person to whom it was trans- 
terred, unless he was a bona flde holder for value prior to the date of the 
adjudication, Such property may be recovered or its value collected from 
whoever may hâve received it, except a bona flde holder for value." 

And there was added to this, by the amendment of 1903 (Act 
Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1911, 
p. 1506]): . 
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"For the purpose of sueh recovery any court of bankruptcy as hereinbefore 
deflned and any st'ate court which would hâve had jurisdiction, if bankruptcy 
had not intervened, shall bave concurrent jurisdiction." 

Section 23 of the Bankruptcy Act is the section which confers 
jurisdiction upon the United States and state courts. Prior to the 
amendment of section 23b in 1903, suits by a trustée ùnder sub- 
division "b" of section 60, subdivision "e" of section 67, or subdi- 
vision "e" of section 70 could not be brought in the United States 
District Courts, uniess by consent of the proposed défendant. And 
in 1903 the words "except suits for the recovery of property under 
section sixty, subdivision 'b,' and section sixty-seven, subdivision 
'e,' " were added. By the act of Congress of June 25, 1910, sub- 
division "b" of section 23 was amended by adding to the exception 
named in the amendment of 1903, above set forth, the words "and 
section seventy, subdivision 'e.' " 

If this is a case that cornes within the provisions of subdivision 
"e" of section 70 of the Bankruptcy Act, it is within the exception 
provided by the amendment of June 25, 1910, to section 23, subd. 
"b," of the bankruptcy law. It seems that the only purpose of 
thèse amendments was to make exceptions to the limitation on 
the jurisdiction of the District Courts, and thereby extend their 
jurisdiction to such cases as were brought under the authority pro- 
vided by subdivision "b" of section 60, "e" of 67, and "e" of 70. I 
think it is very clear that section 23 of the Bankruptcy Act, as 
amended by the acts of 1903 and 1910, gives jurisdiction to this 
court of ail suits brought "for the recovery of property under sec- 
tion sixty, subdivision 'b,' section sixty-seven, subdivision 'e,' and 
section seventy, subdivision 'e.' " 

[1 ] No, gpod purpose can be served by an analysis of the relation 
of section 23 to section 70e. It is sufficient to state that this con- 
clusion of the court is reached, in the light of the interprétation 
heretofore applied to thèse provisions of this bankruptcy statute, 
as evidenced by various décisions, including the opinions in the 
followiftg. cases: Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. 
Ct. 1000, 44 L. Ed. 1175; Harris, Trustée, v. First National Bank 
of Mt. Pleasant, 216 U. S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528; Hull 
v. Burr, 153iFed. 949, 83 C. C. A. 61; Hurley v. Devlin (D. C.) 
149 Eed. 268; Gregory v. Atkinson (D. C.) 127 Eed. 183; Lynch 
V. Bronson et al. (D. C) 160 Fed. 140; In re Mullen (D. C.) 101 
Fed. 413; :,In;re Rochford et al., 124 Fed. 182, 59 C. C. A. 388. I 
therefote holdthat actions may be brought by trustée in the courts 
of bankrtiptcy in cases coming within the terms of section 70, subd. 
"e,''with,o,vit the consent of the défendant, since the amendment of 
section '23b by the act of Congress of June 25, 1910. 

[2] As to spécification (b) in the demurrer, it is admitted upon 
the face of the bill of complaint: (1) That défendant Mary M. 
Biwer is an adverse claimant ; (2) that such adverse claim is not 
by way of a préférence; (3) that such adverse claim is not by 
way of a fraudulent transfer made within four months preceding 
the filing of the pétition in bankruptcy; (4) that such adverse 
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claim is not b}^ way of a transfer by the bankrupt to said Mary 
M. Biwer; (5) that possession of the property named in the bill 
of complaint has not been obtained by the défendant Mary M. 
Biwer after bankruptcy from an officer of the bankruptcy court. 
The foregoing appearing upon the face of the bill of complaint, is 
this an action authorized by and within the provisions of the terms 
of section 70e of the bankruptcy law? 

It is very clear that there is no alleged "transfer by the bankrupt 
of his property." In this action no such transfer is alleged. No 
attack is made upon a transfer by the bankrupt which would hâve 
been void as to creditors. Harris v. First National Bank, 216 U. 
S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528. The pétition seeks to re- 
cover property held by défendant Mary M. Biwer, if the alléga- 
tions of the bill of complaint are true, which in truth and in fact 
belonged to the bankrupt, and consequently passed to the trustée 
as a représentative of the bankrupt's estate. Harris v. First Na- 
tional Bank, supra. 

It is insisted by complainant that Marj^ M. Biwer holds the prop- 
erty described in the bill of complaint, as trustée, in secret trust 
for said bankrupt; the record title being in her, but the real own- 
ership of the property being in the bankrupt. This being true, the 
recovery sought is of property held for the bankrupt estate, which 
the défendant Mary M. Biwer refused to surrender, and is not 
within the provisions of subdivision "e" of section 70 of the bank- 
ruptcy law. Flarris v. First National Bank, supra. 

Trust property belonging to the bankrupt, but never in his pos- 
session nor "transferred" by him, cannot be reached in the féd- 
éral courts. Remington on Bankruptcy, vol. 1, § 1694, p. 1043; 
Remington on Bankruptcy, vol. 3, § 1692, p. 504; Drew v. Mvers, 
22 Am. Bankr. Rep. 656, 81 Neb. 750, 116 N. W. 781, 17 L. R. A. 
(N. S.) 350. The citations from Remington are persuasive only 
so far as one is disposed to give the writer crédit for a proper 
interprétation of thèse provisions of the bankruptcy law, in the 
light of the décisions that hâve been rendered, admitting that no 
citation is given directed to the particular question at issue hère. 

I was disposed to give to the language of section 70e a broader 
vievv than that expressed in Harris v. First National Bank, supra. 
However, this being the opinion of the Suprême Court of the Unit- 
ed States, and it being the judgment of this court that its reason- 
ing is directly applicable to the conditions revealed by the bill of 
complaint in this case, it follows that the demurrer of the défend- 
ant Mary M. Biwer should be sustained, but without préjudice to 
the right of the trustée to begin an action in a court having juris- 
diction. 

Let such order be entered. 
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In re NEW GALT HOUSE CO. 

Pétition of MUTUAL BENEFIT LIFE INS. CO. 

(District Court, W. D. Kentucky. October 9, 1911.) 

L Bankeui'Toy (§ 350*) — Claims — Priority — What Law Govebns. 

Under Bankr. Act July 1, 1898, c. 541, § 04b, 30 Stat. 563 (U. S. Comp. 
St 1901, p. 3447), ijroviding that debts owiug to any person who by tlie 
laws of tlie States or of the United States is entltled to priority, shall 
bave priority aud be pald in f uU out of tlie estâtes of bankrupts, tbe 
priority of a claim of a banknipt's mortgagee to the proceeds of a sale 
of after-acquired property was determinable by the law of the state. 

[Ed. Note. — For other cases, see Bankruptcy, Ceut. Dlg. § 537; Dec. 
Dig. I 350.*] 

2. Bankbuptct (§ 345*) — Claims — Peioeity — Cuattel Moktgaqees— Cobpo- 

EATE MORTOAGOR — AUTllORITT. 

A hôtel conipany's charter autborized it to borrow money to be secured 
by mortgage on ail Its property. In pursuance of such autbority it exe- 
cuted a mortgage to clalmant of ail the furniture, equipnieut, and iix- 
tnres, etc., and ail other applîauces, and equipment then on hand or that 
might be purcbased and used in operating and conducting the hôtel dur- 
Ing the continuance and existence of tbe mortgage. Held, tbat the cor- 
Iioration had no power under its charter to mortgage after-acquired prop- 
erty and that the mortgagee was not entltled to priority of claim trom 
the proceeds of such property as against tbe hôtel company's gênerai 
creditors in bankruptcy. 

lEd. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 531, 532, 
539, 540 ; Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
New Galt House Company. On pétition for review of a referee's 
order denying the Mutual Benefit Life Insurance Company priority 
under a mortgage with référence to after-acquired property. Affirmed. 

W. O. Harris, Jr., and Richards & Harris, ail of Louisville, Ky., 
for Mutual Ben. Life Ins. Co. 

Gifïord & Steinfeld, of Loursville, Ky., for trustée in bankruptcy. 

EVANS, District Judge. This case cornes before us upon a péti- 
tion for a review of an order of the référée. There appears to be no 
dispute between the parties as to the facts. The bankrupt, the New 
Galt House Company, was incorporated under a charter which pro- 
vided as follows, viz. : 

"That the sald New Galt House Company be and it is hereby autborized 
and empowered to borrow and secnre by mortgage on ail of Its property the 
Bum of $150,000, evidenced by a single or by any number of bonds issued by 
the said company, and slgned by its président, and eountersigned by the sec- 
retary, and payable at such tlme and place as its board of directors may 
deem proper, and at such rate of interest, not exceeding 6 per cent, per an- 
num, evidenced by a coupon, or by coupons, attached to the said bonds, signed 
by the secretary alone, and payable semiannually as the board of directors 
may détermine." 

The bankrupt borrowed a large sum of money from the Mutual 
Benefit Life Insurance Company (which we shall, for brevity, call the 

*For otber cMei »ee sama toplc & { mriiBitB In Dec. t Am. Dl(s. 1907 to date, A Rep'r Indexes 
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Insurance Company), to secure the payment of which it executed to 
the Insurance Company a mortgage, dated April 1, 1893. The mort- 
gage covered the bankrupt's real estate and the other property owned 
by the bankrupt at that time. It also contained a further provision in 
this language, namely : 

"Also ail the furniture, equlpments, and jBxtiires of every kind contained 
in said Galt House, including carpets, beds, beddings, linens, tables, chairs, 
tableware, ranges, cooking stoves and utensils, chandeliers, and other gas 
fixtures, mirrors, engines, heatlng apparatus, safes, and ail other appliances 
and equipments now on hand, and that may \>e purchased and used in operat- 
ing and conductlng the said hôtel during the continuauce and existence of 
this mortgage." 

In its proof of debt the Insurance Company asserted a Hen upon 
the property to the bankrupt acquired after the exécution and delivery 
of the mortgage, and a conséquent right to priority of payment out of 
the proceeds of its sale. Those proceeds amounted to about $7,000. 
The référée denied the right thus claimed by the Insurance Company, 
and held in efïect that as between it and the other creditors the right 
to priority did not exist, because, as between them, the clause of the 
mortgage which attempted to extend its opération to property acquired 
after it was executed was not authorized by the bankrupt's charter, 
and consequently was void under the law of Kentucky as between the 
Insurance Company and the other creditors of the bankrupt. The 
Insurance Company seeks a review by the court of this ruling of the 
référée, and a reversai of his order denying it priority of payment out 
of the fund arising from the sale of the after-acquired property. 

[ 1 ] Obviously the clause we hâve copied from the charter does not^ 
in terms, authorize the corporation to mortgage after-acquired prop- 
erty ; but it is contended that the décisions of the Court of Appeals of 
Kentucky nevertheless show that it could be and was lawfully done. 
The question thus presented is interesting and important, and must 
be determined according to the law of Kentucky, inasmuch as sec- 
tion 64, cl. "b," of the Bankruptcy Act so provides. The language of 
the section, so far as applicable, is as follows : 

"The! debts to hâve priority, except as herein provlded, and to be pald in- 
fullQUt of bankrupt estâtes, and the order of payment shall be: • * * (5> 
Debts owing to any person who by the laws of the states or the United 
States is entitled to priority." 

It has often been held that this provision requires us to follow the 
law of this state in ascertaining the rights and priority of creditors 
hère. Indeed, the proposition seems obvious. Where there is a state ; 
statute. or an established judicial rule in the premises, we hâve no 
difficulty ; but there is no Kentucky statute by the provisions of which 
we,may. be guided in determining the question involved. We must," 
there fore, be guided by any judicial rule which may hâve been estab- 
lished by the Court of Appeals of the state. It has not been difficijlt 
tofind' the rule,, though no case has been referred to by counsel hor, , 
f ouhd* by- the court which expressly relates to property required to 
keep up' the lOperations of a hôtel. 
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[2] We think, however, that the following cases and.those referred 
to in the court's opinions in them clearly and unmistakably support the 
ruling of the référée: Ross v. Wilson, 7 Bush (Ky.) 31-34; Patter- 
son V. Louisville Trust Co., 30 S. W. 872, 17 Ky. Law Rep. 234; and 
Wender, etc., Co. v. Louisville Property Co., 137 Ky. 347, 348, 125 
S. W. 732. In Phillips v. Winslow, 18 B. Mon. (Ky.) 442, 446, 68 
.\m. Dec. 729, the charter of the mortgagor appears to hâve expressly 
authorized it to mortgage after-acquired property. This, of course, 
made its act in doing so perfectly valid. 

In another case cited by counsel for the Insurance Company, viz., 
Westinghouse, etc., Co. v. Street Railway Company, 68 S. W. 463, 
24 Ky. Law Rep. 334, the Court of Appeals said nothing specially 
applicable to this case, though it did announce its concurrence in the 
gênerai doctrine that, where after-acquired property so specifically 
united to that vvhich had been previously acquired as to become an 
actual part of it, it would necessarily go with the latter. This rule 
would doubtless apply to the case of new rails put into an old railroad 
or street car track, or where new brick or logs were put into the old 
walls of a house. 

Without going more into détail it may suffice to say that we are of 
opinion that the Insurance Company is not, under the law of Ken- 
tucky, entitled to the priority it claims in the proceeds of the after- 
acquired property, there being many other creditors of the bankrupt. 

The order of the référée must be affirmed, and the pétition for a 
review must be dismissed. 



TVOERIIETDE v. II. W. JOIINS-MANVILLE CO. 

(District Court, E. D. Pennsylvania. September 20, 1912.) 

Xo. 875, Jiine Sess. 1912. 

Courts (§ 264*) — Jurisdiction of Fedekal Courts— Infringement Suits— 

JOINUEB OF SEPARATE CaUSES OE ACTION. 

Tlie fact that a fédéral court, under .ludiciary Act March 3, 1911, c. 
231, § 48, 36 Stat. 1100 (U. S. Comp. St. Siipp. 1911, p. 149), has Ju- 
risdiction of a suit between citizcus of différent states for infriuKt'- 
ment of a patent, because charged to hâve been committed witliin the 
district, where défendant has a regular and established place of busi- 
ness, although neither party is a citizen or résident of the di.striet, 
does not give it incidental or aneillary jurisdiction of a separable cause 
of action for r.nfair compétition, not grovviiig out of the same acts, as 
to which, under section 51, défendant eould not be separately sued, 
exc-ept in the district of the résidence of either the plaiutiff or the de- 
fendant. 

LEd. Note. — For other cases, see Courts, Cent. Dlg. § 801 ; Dec. Dig. 
§ 204.*] 

In Equity. Suit by William H. Woerheide ag-ainst the H. W. 
Johns-Manville Company. On demurrer to bill. Sustained. 

Fraley & Paul, of Philadelphia, Pa., for complainant. 
A. Parker Smith, of New York City, for respondent. ■ 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to daté, & Rep'r Indexes 
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THOMPSON, District Judge. The plaintiff is a citizen of the 
State of Missouri, and the défendant corporation is a citizen and 
inhabitant of the state of New York, having a place of business 
in the city of Philadelphia, in the state of Pennsylvania. The bill 
complains of the infringement by the défendant at Philadelphia 
of the plaintiff's patent for an improvement in cleats for securing 
prepared roofing, and further claims that the plaintifif is selling his 
patented cleats under the name of "Kant-Leak-Kleets," and charg- 
es the défendant with unfair compétition in trade in selling its in- 
fringing cleats under the name of "Never-Leak-Kleets," with di- 
rection sheets printed upon the same color of paper and containing 
the same pictures and the same printed matter as had been used 
by the plaintifif for its patented cleats. 

The défendant demurs upon two grounds: First, that this court 
has no jurisdiction to hear and détermine the controversy in re- 
lation to unfair compétition, because that is not a fédéral question, 
and, while the plaintifif and défendant are citizens of diiïerent 
States, neither party is a résident of the Eastern district of Penn- 
sylvania; and, second, that the bill is multifarious, because jc^ining 
two distinct causes of action. The défendant appears especially 
for the purpose of demurrer, and without waiving its privilège of 
being sued for unfair compétition in trade only in the district of 
the résidence of the plaintiff or the défendant. 

It is well settled that, even if a corporation has a usual place 
of business in one state, it is a citizen and inhabitant of the state 
.n which it has been incorporated. Ex parte Shaw, 145 U. S. 444, 
12 Sup. Ct. 935, 36 L. Ed. 768; Maçon Grocery Co. v. Atlantic 
Coast Line, 215 U. S. 508, 30 Sup. Ct. 184, 54 E. Ed. 300. It has 
been decided by Judge Holland, in this district, in the case of 
Mecky v. Grabowski (C. C.) 177 Fed. 591, where the plaintiff and 
défendant were citizens and inhabitants of the same state, that the 
jnrisdiction of the court over a cause of action for infringement of 
a patent did not give the court ancillary jurisdiction of unfair com- 
pétition in trade. In his opinion Judge Holland says: 

"This princlple, however, that a court of equity, having taken cognizance 
of a case, will dispose of the whole controversy, even though there raay be 
phases of it as to which, by themselves, it would not hâve jurisdiction, has 
application, not to the jurisdiction of the court under the Constitution anj 
statutes, but to its jurisdiction as a court of equity, and relates prinelpally to 
the application of légal as well as équitable remédies, wliere there is one 
ground of proper equity jurisdiction. The contention of the défendant as to 
the unfaiv compétition _o sustained In the case of Cushnian v. .^tlantis Fouu- 
tain l'en Co. et al., 164 Fed. 94, in which it was held by Judge Lowell, of 
the Circuît L'ourt, that a bill to restraln the infringement of a patent, which 
présents a fédéral question, does not draw within the jnrifdiction of the 
Circuit Court a further Issue as to unfair compétition in trade, although it 
grows out of the same acts of défendant In the case at bar, the question 
of unfair compétition can be fuily and properly determlned by the proper 
tribunal, eutirely independent of a question of patent infringement, and 
tbe eomplalnant has full recourse to the state courts for ttiat purpose." 

It remains to be determined whether the diversity of citizenship 
of the parties will give this court jurisdiction over a cause of ac- 
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tion for unfair compétition in trade, because this court has juris- 
diction of the patent controversy, although the défendant, for the 
unfair compétition alone, could not without its consent be sued in 
this district. 

Judiciary Act March 3, 1911, c. 231, § 24, 36 Stat. 1091 (U. S. 
Comp. St. Supp. 1911, p. 135), provides that the District Courts 
shall hâve original jurisdiction vvhere the matter in controversy 
exceeds, exclusive of interest and costs, the sum or value of $3,(XX) 
and is between citizens of différent states. Section 51 of the act 
provides as to civil suits that, where the jurisdiction is founded 
only on the fact that the action is between citizens of différent 
States, suit shall be brought only in the district of the résidence 
of either the plaintiff or the défendant. Under section 48, in suits 
brought for the infringement of letters patent, the District Courts 
hâve jurisdiction in the district of which the défendant is an in- 
habitant, or in any district in which the défendant shall hâve com- 
mitted acts of infringement and hâve a regular and established 
place of business. 

While, therefore, this court has full jurisdiction in the patent 
controversy, and the fédéral courts hâve original jurisdiction ov^er 
controversies within the limitations of section 24, in case of di- 
versity of citizenship, the defendant's right under section SI is to 
be sued only in the district of the résidence of the plaintiff or the 
défendant. This court is therefore without power to compel him 
to answer hère a cause of action based only upon diversity of cit- 
izenship, unless such cause of action is such an allied and cognatc 
part of the claim of infringetnent of patent as to render it fairly 
maintainable as a part of that cause of action. Slater Trust Co. 
V. Randolph-Macon Coal Co. (C. C.) 166 Fed. 170; Whittaker v. 
Illinois Cent. R. Co. (C. C.) 176 Fed. 130. 

It is apparent that the plaintiff's bill sets out two separable 
causes of action. The use by the défendant of the words "Never- 
Leak-Kleets" in connection with its sale of the alleged infringing 
cleats is a distinct and separable matter from the infringement of 
the patented article, and is not based upon the same acts of the 
défendant as those constituting infringement of the patent. The 
bill prays that the défendant may be enjoined, not only from mak- 
ing and selling cleats made in accordance with or containing or 
embodying the patented invention, but also that it may be en- 
joined from selling cleats in connection with the trade-name "Kev- 
er-Leak-Kleets." In the case of Globe-Wernicke Co. v. Fred Ma- 
cey Co., 119 Fed. 696, 56 C. C. A. 304, decided by the Circuit Court 
of Appeals for the Sixth Circuit, the court said : 

"The bill of couipliUnt was not t'oiiiided iiiion two separate matters or 
trausactions. Tlie eoiiduct of the ap[)ellee complalned of cousl-sted of the 
sauie aets. . ïhe lefial qualifies of those acis were hi some respects différent, 
aiid the resuit was that the tacts i)resented a double aspf«t. It Is upon 
this considération that such a bill ran be sustained against an objection that 
it is multifarious. Upou such a bill as this, successive final decrees are 
not pronounced." 
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Although there are some cases holding that, where the court lias 
jurisdiction of a patent controversy, itmay détermine under the 
same bill a cause of action for unfair compétition arising out of 
the same acts, the weight of the authorities is in support of Judge 
Holland's décision in Mecky v. Grabowski, supra. While cases 
might arise in which the acts constituting the unfair compétition 
were so closely allied to the patent controversy as to justify the 
court in disposing of the whole controversy in the one suit, the 
case at bar does not, in my opinion, come within that class of cases. 
I do not think that the alleged unfair compétition in trade is so 
allied to the patent controversy as to draw to the jurisdiction of 
this court under the patent cause jurisdiction of that part of the 
controversy involving unfair compétition. 

The demurrer is therefore sustained. 



DAVTS et al. y. SMITH et al. 

(District Court, D. Massachusetts. Aprll 3, 1912.) 

Ko. 563. 

Admibat.tt (§ 124*) — CosTS — JIit.eage or Witnesses. 

Uuder the ruie iu the First circuit that mileage may be taxed for a 
wituesB iu admiralty sults beyond a point where he could be reached 
by a subpœna, the taxation of mfleage for travel one way by a wlt- 
ness from the Cape de Verde Islands aflirmed, where it was sbown 
that his home was there, that he actually traveled from there to the 
trial, and that he was a materlal wltness. 

I Ed; Note.— For other cases, see Admiralty, Cent. Dlg. §§ 836-857 ; Dec 
Dig. § 124.*] 

In Admiralty. Suit by Cornélius A. Davis and others, owners of 
the schooner Gov. Ames, against the schooner Lejok; Charles L. 
Smith, dlaimant. On appeal from clerk's taxation of costs. Affirmed. 

Benjamin Thompson, of Portland, Me., for libelants. 

Blodgett, Jones & Burnham, of Boston, Mass., for respondents. 

DODGE, District Judge. This case, writh No. 562, Smith v. Davis, 
claimant, relating to the same collision, has been before the Court of 
Appeals, is covered by the opinion of that court (187 Fed. 40, 109' 
G. G. A. 94), and is now hère under its mandate. The direction given 
regarding this case is that the decree in favor of Davis et al. for 
damages and costs be modified "bya revision, to be made by the Dis- 
trict Court, of the taxation of costs for travel of witnesses on behalf 
of the Gov. Ames." Except as thus modified, the decree is affirmed,. 
with interest. 

In revising the taxation as directed, the clerk has heard certain 
further évidence, and in view of it, in connection with whatever else 
appears regarding the niatter in the record, has reaffirmed his former 
taxation, so far as it deals with the travel of the witnesses in question. 

•For other cases see same toplc & i nitmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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Smith et al. contend that the taxation now made does not comply with 
the mandate. 

As to the amount taxable for travel of the witness Lima, being the 
item principally in question, the clerk puts it at $369.10, which is 5 
cents per mile for 7,382 miles, the distance f rom Cape de Verde Islands 
to Boston. This was originally based on a certificate in the usual 
form, sworn to by Davis, that the witnesses therein named, including 
Lima, had traveled from the places set against their respective names 
as witnesses in the case. 

The Court of Appeals observed in its opinion that the amount al- 
Towed was evidently far in excess of the probable cost to Lima of 
making the voyage, and while not intimating that travel may not be 
allowed beyond a point where the witness might hâve been reached 
by subpœna, according to the usual rule followed in this circuit, de- 
ciared that this must be donc, if at ail, as the resuit of proofs which 
strictly accord with law. 187 Fed. 50, 109 C. C. A. 94. 

I do not understand from the opinion that I am necessarily re- 
quired to disallow the amounts which hâve been taxed, either in whole 
or in part. On the contrary, the opinion leaves the revision to this 
court, "without being controlled by any further suggestions" from the 
Court of Appeals. Nor do I understand that the opinion overrules 
anything in U. S. v. Sanborn (C. C.) 28 Fed. 299, 303, 304, or in The 
City of Augusta, 80 Fed. 297, 303, 304, 25 C. C. A. 430, to which it 
refers, or requires anything more in the way of proofs strictly in ac- 
cordance with law than is required to support the taxation upon the 
principles recognized in this circuit ever since U. S. v. Sanborn, above 
cited. 

That Lima was lookout on board the Gov. Ames appears from the 
record. It is not, and could hardly be, suggested, in view of this fact, 
that his attendance at the trial as a witness for that vessel was un- 
iiecessary or unreasonable. It further appears from the record that, 
when the taxation of his travel fées was first made, there was no 
spécifie objection on the ground that Lima had not traveled from his 
"résidence," or had traveled an unreasonable distance. The objec- 
tion was only to the taxation of more than 100 miles for any one wit- 
ness. Had there been objection on any of the grounds which the Court 
of Appeals bas since suggested, it would, of course, bave been dealt 
with at the time. 

The taxation of the travel fées was made on a certificate, found in 
the record, which the court rejects because it gives the "place from 
which each came to attend the trial," instead of his "place of rési- 
dence," as in Rev. St. § 848 (U. S. Comp. St. 1901, p. 655). Without 
inquiring whether or not, if this objection had been raised at the time, 
the certificate might hâve been so amended as to avoid any ambiguity, 
I proceed to inquire what the record shows about Lima, his résidence, 
and his travel to the place of trial, independently of the certificate. 

His testimony in the record shows him to bave been a Portuguese 
sailor, born in the Cape de Verde Islands, and it shows, also, that his 
English was imperfect. It is true that to an early question, "Where 
do you live?" he answered, "New Bedford." But he also testified 
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that, having spent six months on board another schooner, he went to 
the Cape de Verde, in the September following the collision, to see 
his people; that he did net intend to return hère so soon, when he 
returned hère to testify, though he did intend to corne back at some 
time ; and that he intended after the trial to get back as soon as he 
could. Asked if he intended to go back to live, to stay, he said he 
did, and that he might corne back hère again or not. He further said 
that in coming to Boston for the trial he went to St. Vincent, thence 
to Bremen, taence to New York, and that there was no other way in 
which he could hâve corne at the time. 

For the purposes of the présent revision, the évidence was intro- 
duced before the clerk of a Portaguese résident of Boston, who knew 
Lima and with whom he stopped whenever in this city. According 
to this évidence, Lima's parents live in Brava, Cape de Verde, he is 
married, his wife is there, that is his home, he sails from Boston, New 
Bedford, Providence, or New York, wherever he gets a chance, and 
the same is true of the other Cape de Verde witnesses in this case. 
Every three years they go home, and stay the fall, and conie back. 

It seems to me that I am not reqnired, in view of ail the évidence, 
to conclude, from the fact that when Lima answered "New Bedford" 
to the question where he "lived," his résidence was there within the 
meaning of section 848, Rev. Stats. The évidence seems to me to 
warrant the fînding that the witness really resided in the Cape de 
Verde Islands, and came from there, in good faith, to testify. If so, 
I think the mileage allowed him conforms to légal proofs. Travel 
only one vi'ay h as been in fact taxed. 

As to the other Portuguese witnesses, if their real résidence is to 
be inquired into, I think it would appear to be the same as Lima's; 
but they claim only to hâve corne from their temporary résidences in 
this country to the trial, and I do not understand that there is any 
real controversy regarding the amounts taxed for their travel. Un- 
der the directions given in the mandate, I do not see that any inquiry 
into the actual cost of journeys made by the witnesses, or the amounts 
of money which hâve been paid them, are relevant. 

The clerk's taxation is therefore affirmed. 



DH BEXEDEÏTO v. ALPHA POKTLAND CEMENT CO. 

(District Court, E. D. New York. October 2, 1912.) 

Infants (§ 82*) — Guardian ad LiTEM—AppoiNr.MENT— Vacation— Dismirsal 
OF Suit. 

An injured infant was supported for a time tlirough a benevolent So- 
ciety, whicti eaused tlie appointment of a friend as guardian ad litem, 
who Instituted suit against défendant for the injuries sustained, which 
was removed to the fédéral court. ïhereafter the infant was taken 
charge of by certain relatives, who obtained a différent attoruey and 
secured the appointment of a différent guardian ad litem, under whose 
direction another action was brought in the Suprême Court of New 
York eounty against the same défendant for the same relief. Held that, 
there being no valid objection to the appointment of the flrst guardian 

•For other cases see same toplc & § nxtmeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ad liteiu, a motion on bebalf of tlie attoriiey for the guanlian in tho 
second action to vacate tlie former appointaient would not l;e granted, 
nor would sucli action be disndssed, except on ternis affording proper 
protection to the attorney who represented the guardian ad litem in 
the lirst suit for tlie services rendered. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 230; Dec. Dig. 
§ 82.*] 

Action by Francesco De lîenedetto, an infant, by Peter Santees, 
his guardian ad litem, against the Alpha Portland Cernent Com- 
pany. Application by the attorney for a guardian ad litem ap- 
pointée in another action to vacate the appointment of a guardian 
ad litem in the pending action and to discontinue the same. De- 
nied. 

Rosario Maggio, of New York City, for plaintiff on the motion 
only. 

Gilbert E. Roe, of New York City, for Hobart S. Bird. 
Everett, Clarke & Benedict, of New York City, for défendant. 

CHATFIELD, District Judge. The plaintifï, an infant of 20 
3'ears, was injured in the state of Pennsylvania. He came to New 
York and took up his résidence, bringing an action, throiigh a 
guardian ad litem, in the Suprême Court of the state of New York, 
in Richmond county, which was removed into this court. The 
guardian ad litem was an acquaintance and friend of the infant. 
and the infant seems to hâve been supported for a time through 
a benevolent Society, which also caused the appointment of the 
guardian ad litem and the beginning of the litigation. Subsequent- 
ly thereto the infant plaintiff was taken charge of by certain rel- 
atives, who retained a différent attorney, and secured the appoint- 
ment of a différent guardian ad litem, under whose direction an 
action was brought in the Suprême Court of New York, in New 
York county. The responsibility of the infant for his conversa- 
tions with the différent parties, and the amount of understanding 
which he had as to whether an action was being brought in his 
behalf, cannot be determined upon this aj)plication. 

The défendant in the action in New York county made a mo- 
tion to vacate the appointment of the guardian ad litem, upon the 
ground that the infant plaintiff had already proceeded to bring an 
action which was pencling in this court. Whether or not this 
would hâve been a valid défense, or whether, if the appointment 
of the guardian ad litem in that action had been vacated, it would 
hâve availed more than to require a renevval of the application, un- 
der proper récitals, provided the présent action were out of the 
way, need not be considered, for the Suprême Court of New York 
county bas withheld action on that application until some pro- 
ceeding can be taken in this court, so that the infant may prose- 
cute the action which he really desires to hâve carried on, and to 
dispose of the other, so that but one shall be pending. 

The présent motion, therefore, was made by the attorney for the 

*For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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guardian ad litem in the action in New York county._ This mo- 
tion was to vacate the appointment of a guardian ad litem in this 
court, and to discontinue the action. It was based upon alléga- 
tions that the original request for the appointment of a guardian 
ad litem and the institution of the action were unauthorized. But 
thèse charges do not seem to be substantiated, and it must be held 
that the infant had sufficient knowledge of the facts, or gave such 
gênerai authorizations, that the appointment of the guardian at 
the beginning of the action should not be vacated, except upon af- 
fording proper protection to the attorney who did the work, for 
the services which lie has rendered up to the présent time. In 
other words, if the infant wishes to continue with his subséquent 
action, he may discontinue the présent action in this court, upon 
proper terms. 

The défendant has appeared, and has stated in open court that 
it is willing to proceed in eitlier action, provided it is not called 
upon to défend two actions at the same time. It does not oppose 
the motion to discontinue this action, if the plaintifï puts himself 
in such position that the defendant's rights will be protected. Un- 
der thèse circumstances, the motion must be denied in the form in 
which it was presented. The court cannot find that thé proceed- 
ings in the action in this court were entirely fraudulent, nor so un- 
authorized as to be null and void. But, on the other hand, the 
plaintifï now expresses a wish to proceed with his présent attor- 
ney and through his présent guardian ad litem. 

Some doubt is thrown upon the ability of the guardian ad litem 
in the action in this court to satisfactorily represent the plaintifï, 
and this is an additional reason why the appointment should be va- 
cated. But the plaintifï will hâve to apply to this court for the 
substitution of the guardian ad litem in the New York action, or 
of some other person as a party to act on his behalf, and then that 
party will hâve to move for the substitution of attorneys or the 
discontinuance of this action upon terms, and an order may then 
be made protecting the rights of the défendant and of the attor- 
neys who hâve started the présent action. 



THE ALBllT. 

MALLOCTI V. ADAMS et al. 

(Diistrict Court, D. Jlassachusetts. Marcli 20, 1912.) 

Nos. 353, 354. 

1. Bankeuptcy (§ 285*) — Trustées— Pbosecdtion of Suits Comîienced by 
Bankhupt — Lbave op Court. 

Under Bankr. Act July 1, 189S, e. 541, § ,11c, 30 Stat. 549 (tJ. S. Comp. 
St. 1901, 11. ."426), which provides that a trustée may, ''with the approval 
of the court," be permitted to proseeute any suit commenced by the 
banlvrupt prior to the adjudication, the court whose approval is requlred 
is the one which appointed the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 285.*] 

*For other cases see same toplc & § numeee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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2. Bankeuptcy (§ 285*)— SuiTs by B'ankrupt— Substitution of Trustée as 
Paety. 

Under Bànkr. Act July 1, 1898, «. 541, §■ 2 (20), as amended by Act 
.lune 25; I&IO, c. 412, § 2, 36 Stat. 838, 839 (U. S. Oomp. St. Supp. 
1911, p. 1491), which authorizes courts of bankruptcy to exercise au- . 
eillary Jurisdictlon In aid of a trustée appolnted by another court, a Dis- 
trict Court may permit a trustée appointed in another district to in- 
tervene in the banlirupt's place in any suit before it to which the bank- 
rupt was a party ; but whether, when the estate bas little or no assets 
aside from what may be recovered In such suit, he should be permitted 
to sue witbout the eustomary requirement of giving security for costs, 
is a matter of discrétion, to t>e determined in view of ail the circum- 
stanees. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 285.*1 

In Admiralty. Suits by W. Irving Adams and others against the 
schooner Alert, and by Almon D. Malloch, owner of the Alert, against 
said Adams and othérs. On pétition of Cyrus R. Tupper, foreign 
trustée in bankruptcy of Adams and others, complainants in the first 
suit and respondents in the second, for leave to intervene in the place 
of the bankrupts, without giving security for costs or damages. Péti- 
tion grantêd. 

Benjamin Thompson, of Portland, Me., for trustée in bankruptcy. 
Carver, Wardner & Goodwin, of Boston, Mass., for Malloch. 

DODGE, District Judge. The libel in No. 353 was filed October 
28, 1910, by Adams & Son, copartners, of Boothbay, in the district 
of Maine. The owner of the Alert, libelant in No. 354, filed his claim 
on the same day, and with it a motion that the libelants, being non- 
residents, gives security for costs. The vessel was released on stipula- 
tions given by him. His libel in No. 354, filed November 2, 1910, is 
brought against Adams & Son, under admiralty rule 53 (29 Sup. Ct. 
xiv). On January 10, 1911, he filed his answer in No. 353. No an- 
swer bas been filed in No. 354. 

Tupper, the présent petitioner, sets forth in his pétition, filed Feb- 
ruary 10, 1912, that Adams & Son were adjudicated bankrupts in 
Maine February 25, 1911, and that he was duly appointed and quali- 
fied as trustée in bankruptcy of their estate April 28, 1911. He an- 
nexes a duly certified copy of the referee's order approving his bond. 

[1] Assuming that the alleged adjudication and appointment are 
sufficiently established by this certificate, the petitioner may, as pro- 
vided by section lie of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 549 [U. S. Comp. St. 1901, p. 3426])— 

"wlth the approval of the court, be permitted to prosecute * * * any 
suit commenced by the bankrupt prior to the ad.iudieation, with like force 
«nd effect as though it had been commenced by him." 

The court whose approval this section requires is the court who 
appointed the trustée. Woodman, Trustées in Bankruptcy, § 74 (b) 
p. 98. The pétition does not show that this approval has been ob- 
tained. 

Assuming it to hâve been obtained, this court may no doubt permit 
the petitioner to intervene in the bankrupt's place. It is now expressly 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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authorized, under the amendment of 1910 (Act June 25, 1910, c. 412, 
§ 2, 36 Stat. 838, 839 [U. S. Comp. St. Supp. 1911, p. 1491]), 
now forming clause 20 of section 2 of the Bankruptcy Act, to exercise 
ancillary jurisdiction hère in aid of his administration. But, if it does 
so, he will be none the less a nonresident within this jurisdiction. He 
will take up the case in the same situation which existed at the time 
of his intervention; that is, in No. 353, with a motion pending to 
order a nonresident libelant to secure the claimant's costs in case the 
libel is dismissed, and in No. 354, under the obligation to give secu- 
rity as provided by rule 53. 

The bankrupts hâve never made any application to the court under 
Act July 20, 1892, c. 209, 27 Stat. 252 (U. S. Comp. St. 1901, p. 706). 
Four months after they filed their libel they became bankrupt, and 
nothing has since been done in either case, except the filing of the 
présent pétition. The trustée, if allowed to intervene, will incur no 
liability for costs accrued before his intervention, nor will he become 
personally liable for any costs whatever, so long as his acts are in 
good faith. Norton v. Switzer, 93 U. S. 355, 366, 23 L. Ed. 903. 
His pétition allèges that, apart from the cause of action set forth in 
No. 353, the estate in his hands is only $118.50, and that this sum 
will be insufficient to meet the expenses of the administration. Prac- 
tically, therefore, he stands as would a libelant permitted to sue in 
forma pauperis under the act of 1892. 

[2] Whether to let him intervene on thèse ternis or not is conceded 
to be a question for the court's discrétion. Many considérations for 
and against such an exercise of discrétion are discussed in Re Bar- 
rett (D. C.) 132 Fed. 362, where a bankruptcy receiver was allowed 
to sue in equity, without the usual security for costs, in the court 
which had appointed him. In Osborne v. Pa. R. R. (C. C.) 159 Fed. 
301, the court declined to set aside its standing rule requiring security 
from a nonresident plaintiff in favor of a bankruptcy trustée ap- 
pointed in another jurisdiction. This court has no express rule, 
though its practice is to require security from a nonresident, if the 
défendant requests it. It appears that a nonresident bankruptcy trus- 
tée has been allowed to sue in admiralty in the Maine district without 
furnishing security. Under ail the circumstances, I think I am justi- 
fied in granting the application to intervene without security in No. 
353 ; and the considérations which lead me to take this course I also 
regard as sufficient to justify me in exercising the discrétion expressly 
reserved by rule 53, so far as to permit the petitioner to défend case 
No. 354 without furnishing the security called for by the rule. 

In reaching this resuit, no weight has been given to the allégation 
by the petitioner that the claim made in the cross-libel is without 
foundation. His information and belief are insufficient to support 
such an allégation regarding a claim which, if the case proceeds, the 
court must hear and détermine on its merits. 

Whether the petitioner ought to be, or may properly be, required 
to obtain an ancillary appointment in this jurisdiction, is reserved for 
considération hereafter, should occasion require. 
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METROPOLITAN STOCK EXCHANGE v. GIIX, Internai Eevenae Collecter. 

(Circuit Court of Appeals, First Circuit. October 24, 1912.) 

No. 95T. 

Intebwal Revenïte (§ 19*) — ^Wab Revenue Act — Conteacts fob Pcbchasb 
AND Sale of Stocks — Taxation. 

Plaintiff, a stockbroker, was engaged In the purchase and sale of stocks, 
within War Revenue Act .Tune 13, 1898, c. 448, § 25, subd. 3, Sehedule A, 
30 Stat. 458 (U. S. Coœp. St. 1901, p. 2302), providing a stamp tax on the 
mémorandum of such agreements. TJnder the clrcumstances of the case 
stated in the opinion, held, that Municipal Co. v. Ward, 138 Fed. 1006, 
70 C. C. A. 284, and Eldridge v. Ward, 174 Fed. 402, 98 C. C. A. 619, 
do not apply, and there is only one stamp tax payable. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 39- 
44 ; Dec. Dig. § 19.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Action by the Metropolitan Stock Exchange against James D. 
Gill, Collector of Internai Revenue. Judgment for défendant, and 
plaintiiï brings error. Reversed. 

Gilbert F. Ordway, of Boston, Mass. (Clark & Ordway, of Bos- 
ton, Mass., on the brief), for plaintiff in error. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass. (Asa 
P. French, U. S. Atty., of Boston, Mass., on the brief), for défend- 
ant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This was a suit brought by the cor- 
poration plaintiff below, wliich we will call the plaintiff hère, 
against the collector of internai revenue for the district of Massa- 
chusetts, on a claim arising under paragraph 3 of Sehedule A of 
the War Revenue Act, so called, of June 13, 1898 (Act June 13, 
1898, c. 448, 30 Stat. 458), as amended by Act March 2, 1901, c. 
806, § 8, 31 Stat. 943, 944 (U. S. Comp. St. 1901, p. 2302). This 
is the same statute, and the suit was of the same gênerai nature, 
as shown and appeared before the courts in the Second circuit in 
Municipal Telegraph & Stock Co. v. Ward (C. C.) 133 Fed. 70, 
affirmed by the Circuit Court of Appeals in 138 Fed. 1006, 70 C. 
C. A. 284, and Eldredge v. Ward (C. C.) 155 Fed. 253, affirmed 
by the Circuit Court of Appeals in 174 Fed. 402, 98 C. C. A. 619. 

There was a motion in the Circuit Court to dismiss the case fo! 
want of jurisdiction, which was refused; and the action of the Cir- 
cuit Court in that respect was so clearly right that we need not 
comment upon it. 

Judgment in the Circuit Court on the merits was entered for 
the collector, on the strength, as we understand, of thèse décisions 
of the Circuit Court of Appeals for the Second circuit, and, ac- 

*For otber cases see same topic & i ndmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
199 F.— 35 
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cording to our usual practice, we should feel bound to follow the 
results in that circuit, if the facts hère were the same as there; but 
they are essentially différent. The issue involved in the. Second 
circuit, which the United States claimed is the same as that in- 
volved hère, is best stated by quoting the syllabus in Municipal 
Telegraph & Stock Co. v. Ward (C. C.) 133 Fed. 70, aiready re- 
f erred to, as follows : 

"PlatntlfiE corporation was engaged In business as a stockbroker, in conduct- 
Ing transactions respecting the purchase and sale cf stocks to be settled witli 
référence to the public market quotatlons ot prices, wlthin subdivision 3 ol 
Schedule A of the War Revenue Act of July 13, 1896, c. 448, § 25, 30 Stat 
458, as amended by Act March 2, 1901, c. 806, § 8, 31 Stat. 943 (U. S. Comp. 
St. 1901, p. 2302). Its business was transaeted with numerous correspondents, 
on whose télégraphie orders it would report a purchase or sale, and forward 
the correspondent a mémorandum such as is required by the statute. The 
correspondents were also deallng wlth customers, and thelr orders to plain- 
tiff generally represented orders from thelr own customers, to whom they 
dellvered a mémorandum of each purchase or sale bearing a stamp as re- 
quired by the act, but stating the transaction between the correspondent and 
the customer only. The eustomer was not named or known in the transac- 
tion between the correspondent and plaintiff. Held, that such transactions 
were transactions between princlpals, separate and distinct from those be- 
tween the correspondents and thelr customers, and that plaintift was sub- 
ject to the tax on each mémorandum glven thereon." 

It was there found as a matter of fact that the transactions were 
between the Municipal Telegraph & Stock Company and its cor- 
respondents dealing with it, and that each was acting as an inde- 
pendent dealer, so that there were two purchases and sales, namely, 
one between the Mutual Telegraph & Stock Company and its 
respondents, and one between each correspondent and his custom- 
ers. Thèse were of the character described on page 72 of the opin- 
ion of the court, as follows : 

"In no sensé were the correspondents agents of the plaintiff. They stood 
In no fiduciary relation to the plaintiff. They had no duties to perform for 
the plaintiff. They were not employed or paid by the plaintiff; thelr rela- 
tions were none other than that of principal. When they made a eontract to 
buy or sell wlth the plaintiff, they were at liberty to treat the eontract as 
thelr own, and the plaintiff understood that they were at liberty to do so." 

The Circuit Court of Appeals, in affirming this décision in 138 
Fed. 1006, 70 C. C. A. 284, said as follows : 

"We do not think it necessary to add anything to the opinion of the Cir- 
cuit Judge. The évidence entirely warrants the flndlng of facts therein set 
forth, and upon those facts we fuUy concur in the conclusion that the deal- 
Ings between plaintiff and its correspondents were dealings between princlpals 
and independent of the correspondents' dealings each with his own customers. 
The judgment is afflrmed." 

Thus thèse courts found that, as a matter of fact, the plaintiff 
there and its correspondents were independent princlpals, and their 
transactions were independent of the correspondents, each dealing 
with its own customers. 

We need not examine particularly Eldredge v. Ward, because 
essentially the findings of the facts and the law were the same as 
in the other case referred to, the détails having merely got turned 
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The facts hère were of an entirely différent character. They 
show that the entire Une of dealings between the plaintiff and its 
correspondents' customers constituted only one purchase and one 
sale. The correspondents had stamped their contracts, and thus had 
discharged the tax on the entire chain of dealings from beginning 
to end; se that what the plaintiff afterwards paid was merely a 
second tax on the same thing, which it is entitled to recover back. 

This case was sent by the Circuit Court to an auditor, and what 
we State further is fully sustained by what was found by the au- 
ditor. 

The first step in each transaction was that the plaintiff "had 
contracts, mostly oral, with certain brokers," called "correspond- 
ents," and that by virtue of thèse contracts thèse correspondents 
turned into the plaintiff ail orders for the purchase and sale of cer- 
tain stocks. This gave shape and color to whatever foUowed, and 
governed the whole of what followed, as far as this case is con- 
cerned. 

The next step was that one of the plaintiff's correspondents, for 
example, Varina, received orders from a customer, for example, 
Brown, to buy certain stocks. Varina testified that he did no 
business, except to transmit the orders to the plaintiffs as their 
correspondent by wire, which they furnished him. He also tes- 
tified that sometimes customers would give orders for themselves 
directly, but "usually the customer came to the office and gave an 
order, and this order was transmitted to the plaintiff; and on its 
acceptance by the plaintiff he issued a contract to the customer," 
as shown in the case. He also testified: 

"The plaintiff had a clty office iu Boston, where a board for the marklng 
of quotatlons thereou was maintained, and it there conducted a gênerai busi- 
ness for the buylng and selling of stocks, grains and cotton. It also maintain- 
ed a gênerai office in Boston, where the bookkeeping and management of its 
country business, so called, occurred. 

"The plaintiff had contracts, mostly oral, with certain brokers in varions 
cities in New England, New York state, and in Canada by which thèse 
brokers, or, as the.v were called, 'correspondents,' turned in ail orders for 
the purchase and sale of the above stocks and commodities to the plaintiff. 
The plaintiff had no Personal dealings with the customers, and did not know 
their nanies. The correspondents saw the customers, who gave them orders 
for the purchase of certain stocks or commodities at certain priées. The 
correspondents thereupon entered the names of the customers in a book, and 
against each name a certain sériai number was placed, and they then trans- 
mitted the orders of the customers without the customers' naraes to the 
plaintiff by telegraph over private wires wliich were furnished free to the 
correspondents by the plaintiff, and for which the plaintiff' paid. If the 
ternis of the orders were such as the plaintiff thouglit advisable to accept, 
such acceptance was wired back to the correspondents by the plaintiff, using 
the sériai number for each transaction which had been transmitted by the 
correspondent in tire first instance; whereupon the correspondent would com- 
plète the purchase with the customer and hâve him sign a contract therefor. 
The customer at the same time would make a deposit with the correspondent 
of a certain sum of money, which was to protect the correspondent from 
an adverse fluctuation of the stoclî in the market to the extent of a certain 
number of points. This margin was generally for three points, and, when 
the security was exhausted, the plaintiff would sell the stock to protect itself, 
unless the correspondent had marked the order 'Protect,' in which case the 
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plaintiff wonia wlre for more margin, whlch the correspondent would get 
Irom the customer. The same procédure was foUowed if the customer, in- 
stead oî buylng In the flrst Instance, wanted to sell a certain stock short. 

"If the terms of the order o£ purchase or sale were such that the plaintiff 
could not accept them, it wlred its refusai back to the correspondent, who 
thereupon informed the customer. If the customer, after purchasing the 
stock, wished at a later tlme to sell, the correspondent Wired that order to 
Bell to the plaintiff, who made the sale, wired back 'Sold,' and if there was 
a balance in favor of the customer, It was paid by the correspondent to him. 
In such cases, the plaintiff did not actually buy or sell thèse stocks for the 
customers, but entered them as bought and sold on Its option ledgers, so 
that the transaction was really one of bookkeeping. At the time the order 
was accepted, the correspondent charged and took from the customer a com- 
mission of one-quarter of 1 per cent, of the market values of the stocks pur- 
chased or sold, which commission was divided equally between the plaintiff 
and the correspondents, and no further commission was charged when the 
transaction was concluded, either by a sale of the stock purchased or by a 
covering of the stock sold short. 

"At first the plaintiff Company sent its statements of the day's transactions 
to the correspondent, stamped for the amount of such business, but after a 
ruling by the Treasury Department the correspondents bought the stamps 
and affixed them to the contract with the customer, and canceled them, and the 
customer repaid the correspondent the amount of the stamps. The plain- 
tiff, after said ruling, did not stamp any of the papers in regard to thèse 
transactions." 

Under thèse circumstances, the contract was absolutely finished 
when the plaintiff accepted the order; and the sale was then made, 
and not till then, subject to giving the mémorandum referred to, 
which merely put it in a form not ta be disputed. That mémo- 
randum, when given, showed what was the actual fact, that the 
contract was between Varina, as agent of the customer, and the 
plaintiff. There was no other contract, and therefore no other sale. 

Ail the other matters were purely incidents, not affecting the 
substance of the transaction; as, for example, while the mémo- 
randum already quoted showed for itself that Varina made the pur- 
chase in his own name, and the plaintiff did not necessarily know 
the name of the customer, this did not affect the substance of the 
contract, because generally brokers' contracts are made in that way, 
leaving, under the well-settled rules of law, the two parties whom 
the broker represents, principals towards each other whenever their 
identity becomes known. So, also, the fact that Varina for certain 
purposes became the agent for both parties involves no difïiculty, 
because, where it is known, as, for example, in the case of a broker, 
that the agent is acting for both parties, there is nothing in law 
or in usage which questions the transaction. 

Also, the fact that Varina guaranteed the plaintiff against de- 
fault on the part of the customer is not of importance, because in 
that respect Varina stood the same as the ordinary commission 
merchant who receives a guaranty commission. So the fact that 
Varina kept an account current of ail the transactions, and settled 
with the plaintiff only the balance, is in accordance with the cus- 
tom of brokers having many transactions for the same principal, is 
a mère matter of convenience, and is undisputably the practice of ail 
clearing houses. In truth, the situation is so simple, and so much 
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in accordance with the fundamental rules of commercial dealings, 
that it is hardly possible that any extent of reasonino- or citation of 
authority could affect it. The agency from Ijoth parties to Varina 
is established; and a sale was effected by the meeting- of the minds 
of the two principals, and there was only one contract and only 
one sale. 

With référence to the décisions in the Second circuit which the 
United States insist are conclusive, it is true that the fact stated in 
Eldredge v. Ward, that the principal house and the correspond- 
ents stipuiated that they did not stand in the relation of principal 
and agent, was in no way controlling, as was shown in Board of 
Trade v. Hammond Ce, 198 U. S. 424, 25 Sup. Ct. 740, 49 L. Ed. 
1111. The Suprême Court in that case found, however (198 U. 
S. at pages 437, 439, 2.S Sup. Ct. 740, 49 L. Ed. 1111), on facts 
almost identical with those hère, that the relation of principal and 
agent existed between the correspondents and the principal house 
in such a way that it would seem to prevent the possibility of es- 
tablishing hère any relation wdiich would justify a double tax. The 
facts hère are so simple and controlling, and the conclusions of 
the law therefrom so clear, that there is no opportunity to be gov- 
erned by any of the authorities cited. 

We leave it for the District Court to détermine, on the agree- 
ment referred to in the record, whether the plaintiff should recover 
interest and costs taxed in the court below. 

The judgment of the Circuit Court is reversed, and the case is 
remanded to the District Court for further proceedings in accord- 
ance with law and the agreement of the parties; and the plaintiff 
in error recovers its costs in this court. 



BILGEIi V. XUNAN et al. 
(Circuit Court of Appeals, Mnth Circuit. September 4, 1912.) 

Xo. 2,020. 

1. MORTGAOES (§ 213*) — MORTGACIJE IN POSSESSION — EjBCTMEXT. 

Under B. it C. Conip. Or. § 2.^3, Ijy wliicli a mortgage of real estate Is 
a lien only, the title and riglit of possession remaining in the mortgagor 
until his rights are foreclosed, a niortgagee in possession without fore- 
closure can défend an action of ejectment by one claiming under the 
mortgagor o]ily wluere bis possession is with the assent of the owner of 
the légal title, or through acts of such owner which create an estoppel. 

[Ed. Xote. — For otber cases, see Mortgages, Cent. Dig. §§ 482-491; 
Dec. Dig. § 213.*] 

2. WiLLs (§ 439*) — CossrRUCTioN — Rules Govebning. 

In the construction of a will, the flrst and paraniount duty of the court 
is to ascertain from its terms, if possible, the Intention of the testator. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. §•§ 952, 955, 957; 
Dec. Dig. § 439.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



550 199 FEDERAL KEPORÏEB 

3. WiLLs (§ 600*) — Construction — Devise of Eeal Pbopertt — Oeegon 

Statute. 

Testator devlsed and bequeathed ail of his property, real and Personal, 
to his wife, "to hâve, hold, use, and dispose of as she may see fit during 
her life, hereby giving her full power and authority to sell, convey, deed, 
and transfer ail or any part of said property fully and absolutely, so as to 
pass Complète title to purehasers or grantees from her as she may see 
fit." The will further provided that "whatever of my said property and 
the proceeds thereof" whlch should remain In the hands of his wife at 
her death should go to their daughters. Testator resided and owned 
real estate in Oregon, and by B. & 0. Comp. Or. §§ 5336, 5573, it is pro- 
vided that "the term 'heirs' or other words of inheritance shall not be 
neeessary to create or convey an estate in fee simple," and that "a de- 
vise of real property shall be deemed and taken as a devise of ail the 
estate or Interest of the testator therein subject to his disposai, unless it 
clearly appears from the will that he intends to devise a less estate or 
interest." HeH that, construing the will as requlred by such statutes, it 
couferred ou testator's wife full power to sell or mortgage any of the 
real estate during her lifetime. 

[Ed. Note.— For other cases, see Wllls, Cent. Dig. §§ 1335-1339; Dec. 
Dig. § 600.*] 

4. WiLLs (§ 747*) — Action by Devisee — Right of Possession. 

A devisee of land in Oregon c-annot maintain ejectment therefor while 
the estate Is in process of administration in the county court and there 
is an acting executor or adminlstrator de bonis non, who, under B. & C. 
Comp. Or. i 1147, is entitled to possession of the property, both real and 
Personal, until the administration is completed or the land is surrendered 
to the devisees by order of the court. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 191&-1933 ; Dec. 
Dig. § 747.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Action at law by Sallie Bilger against Jeremiah Nunan and O. 
Harbaugh. Judgment for défendants, and plaintifï brings error. 
Affirmed. 

For opinion below, see 186 Fed. 665. 

This is an action in ejeetuient, brought by Sallie Bilger to recover posses- 
sion of an undlvided one-sixth Interest in and to a tract of land in Jackson 
county. Or,, described as containlng 292 acres, but excepting therefrom a 
small tract of 3 acres deeded to a third party, with respect to which there is 
no issue. Plaintlff is the daughter of James A. Cardwell, deceased, and 
claims title and right of possession under a will executed by him February 
18, 1890. The défendant Jeremiah Nunan claims title and right of posses- 
sion: (a) By virtue of a sheriff's deed to défendant, executed in pursuanee 
of a decree and order of sale obtained under the foreclosure of a mortgage 
executed by Caroline Card%vell, the widow of James A. Cardwell, upon the 
real property in controversy. (b) By the right of a mortgagee in possession. 
The défendant Harbaugh claims no right, title, or interest in the promises 
other thau that of a tenant under the défendant Nunan. 

J. A. Cardwell, a résident of Jackson county, state of Oregon, died at 
Jacksonville, Or., on the 16th day of April, 1890, leaving an estate of 
real and Personal property, shown hy the iuventory and appraisement to be 
of the value of $17,500, of which the Personal property was appraised at 
$2,500, and the real property at $15,000. The real property is the subject of 
this litigation. At the time of his death Cardwell left his last will and tes- 
tament as foUows: 

"I, James A. Cardwell, of Jackson county, state of Oregon, belng of sound 
and disposing mlnd and not under any restraint whatever, do make, publish 

•For other cases see same topic & § nu-meee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and déclare this iny last wlll and testament, namely, I give, devise, and be- 
queath to my wife, Caroline Cardwell, ail of my property and estate, botli 
rea! and Personal, of every klnd of which I shall die possessed, to hâve, hold, 
use and dispose of as she may see fit during her llfe, hereby giving her full 
Power and authority to sell, convey, deed and transfer ail or any part of said 
property fully and absolutely so as to pass complète title to purchasers or 
grantees from her as she may see fit. 

"And it Is my will that whatever of my said property and the proceeds 
thereof which remains in the hands of said Caroline Cardwell at her death 
shall go to our daughters, hereinafter named. 

"On aceount of our daughter Medora L. Berry and her husband having 
heretofore left some property with me which entitles her to more of my es- 
tate than the others it is my will that she shall reçoive, out of what remains 
undisposed of at the death of my wife, the sum of two hundred and fitty 
dollars, and the rest of whatever so remains shall be divlded equally among 
my daughters Medora L. Berry, Maria Kahler, Sallie Bilger, Uella Fink, 
Rose Cardwell and Laura Cardwell, share and share alike. 

■'And inasmuch as my sons. Al vin B. <;ardwel). ('. I). Cardwell and Wm. W. 
Cardwell, bave already received advancements and pecuniary assistance from 
me equal to their shares of my estate, they are not to receive any portion of 
my estate under thls will." 

This will was duly proved and admitted to probate, and Caroline Cardwell 
was duly appointed (on June 9, 1890) the executrix, and on June 27th quali- 
fled as such executrix and entered upon the discharge of her trust, and dur- 
ing her lifetime acted as such executrix. At the time of the death of James 
A. Cardwell he was indebted to défendant Jeremiah Nunan, for goods, wares, 
and merchandlse furnished for and used by Cardwell and bis family, in the 
sum of about $759.99. In the semiannual aceount of the executrix, sbowing 
the claims that had been presented against the estate, was the claim of 
Nunan for the sum of $759.99. This report was received by the court and 
approved on February 22, 1892. Subsequently Nunan furnished the executrix, 
at her instance and request, other goods, wares, and merchandlse aggregating 
the additional sum of about $541.42, and on February 8, 1892, the claim of 
Nunan aggregated the value of $1,301.41, including the pre-existing claim 
so presented by bim against the estate and allowed by the court. Caroline 
Cardwell thereupon gave her promissory note to Nunan to cover this indebt- 
edness, and at the same time executed and delivered to Nunan a mortgage 
upon the real estate in controversy, which mortgage was duly acknowledged 
and recorded in the office of the county recorder for Jackson county. 

Thereafter, this promissory note having become due and being wholly un- 
paid, principal and interest, Nunan, on Marcb 16, 1894, commenced a suit in 
the circuit court of the state of Oregon for Jackson county for the foreclo- 
sure of the mortgage, by flling bis complaint therein. On September 25, 
1894, a decree of foreclosure and judgment was duly entered in said court 
against Caroline Cardwell in favor of Nunan for the sum of $1,657.12. On 
September 28, 1894, exécution was issued, and on October 3, 1894, the sherifE 
made a levy and seizure of the land and premises described in the complaint, 
and on November 3, 1894, the property was sold and bid in by défendant 
Nunan. This sale was confirmed, and sherlff s deed executed and delivered 
to Nunan on April 15, 1895, and ever since the exécution and sale he bas 
been in the undisputed and absolute possession of the premises, except a 
small tract conveyed to a third party, with respect to which there is no issue. 

Prior to any of the transactions heretofore mentioned, and on the 8th day 
of Marcb, 1884, Cardwell and bis wife, for a valuable considération, executed 
and delivered to the Board of Commissioners for the sale of school and uni- 
versity lands, and for the investment of the funds arising therefrom, a mort- 
gage conveying the premises in controversy, and certain other property owned 
by the said Cardwell, to seeure the payment of a certain promissory note, 
dated March 8, 1884, for the sum of $4,160, payable one year after date to 
the said Board of Commissioners, with interest thereon at the rate of 8 per 
cent, per annum until paid. This mortgage was duly acknowledged and 
recorded as required by law. On February 12, 1895, no portion of the princi- 
pal or interest of said note and mortgage having been paid, and the whole 
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sura being fully due and owlng, the défendant Nunan, for the purpose of 
protecting bis rights and interests in said premises, paid said note, in tbe 
sum of $4,160 and interest, maklng in ail tbe sum of $5,189.82, and obtained a 
release of said mortgage, duly executed by tbe said Board of Comuiissloners. 

On Marcb 20, 1806, Caroline Cai'dwell died, leaving tbe estate unsettled. 
Thereafter tbe plaintifC in error bere (being one of six beirs at law of James 
A. Cardwell) and otber residuary legatees under tbe will brought separate 
actions in ejectmeut to recover tbe property in controversy. 

On March 18, 1910, tbe complaint in tbis action was filed in the Circuit 
Court of tbe United States for tbe District of Oregon by Saille Bilger, alleg- 
ing, among otber tbings, that plaintifC was a citizen and résident of, and 
domiclled in, the state of Washington ; that défendants were citizens and 
résidents of, and domiclled in, the state of Oregon; that plaintifC was, and 
had beeu for more than six years prior tbereto, the absolute owner in fee 
simple of an undivided one-sixth of, in, and to the property in dispute ; that 
défendants wrongfully withhold, and had continuously for more than six 
years prior to that time wrongfully witbheld, the real estate of plaintifC, and 
the possession of the whole and every part of said property from piaiutitt'; 
that tbe value of the rents, is»sues, and profits of this property duriug the 
period of six years, and damages for tbe wrongful wlthholding of tbe posses- 
sion from plaintiff during that time, amounted to tbe sum of $5,000, and de- 
fendants refused and neglected to pay any part of tbis to plaintifC. PlaintifC 
demanded judgment that she was tbe absolute owner in fee simple of an un- 
divided one-sixth of, in, and to tbe property, that sbe was entltled to tbe 
immédiate possession of tbe whole of said real property, and tbat she bave 
and recover from défendants the possession of tbe same, and the sum of 
$5,000 damages, and for costs. 

An answer was filed by Jeremiab Nunan, défendant, on April 20, 1910, and 
an amended answer on Oetober 4, 1910. The answer, as auiended, contained 
a gênerai déniai of the allégations of the complaint, set up fee-simple title 
and right of possession in défendant in error, and pleaded the statute of 
limitations, the making of permanent betterments, improvements on said 
lands, at a eost of $1,617, the payment of ail taxes, amounting to $1,916.33, 
the holding of possession of tbe premises under the judgment entered upon 
the mortgage foreclosure, and payment of the principal and interest of the 
prior school and universlty mortgage, amounting to $5,180.82, heretofore re- 
f erred to, and that défendant in error was a luortgagee in possession. 

ïlie cause was tried before the court without a .l'ury. Findings of fact and 
conclusions of law were filed May 29, 1911, aud judgment was entered the 
same date, in which it was adjudged tbat plaintifC was uot entltled to the 
posses.sion of the premises deKCvilied iu tbe comi)laint. but that défendant 
Nunan was tbe owner in fee simple and entltled to the exclusive possession 
of ail of said preunses, except a certain conveyed portion. Tbe case Is 
brought to tbis court by writ of error to reverse the décision of tbe Circuit 
Court for tbe District of Oregon. 

W. E. Crews, of Medford, Or., James E. Feiiton, of San Francisco, 
Cal., and W. W. Cardwell, of Medford, Or., for plaintiff in error. 

H. D. Norton, of Grants Pass, Or., and Dolph, Mallory, Simon 
& Gearin, of Portland, Or., for défendants in error. 

Before GlI^BERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
It is contended on behalf of the défendant in error that he is a mort- 
gagee in possession, and that he can liold his possession until his debt 
is paid. This right of possession by the mortgagee, when interposed 
as a défense to' an action of ejectment, brought by one claiming the 
right of possession under the mortgagor, is necessarily dépendent upon 
the question whether the mortgagor had title to the premises. "An 
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action of ejectment involves both the right of possession and the 
right of property." Coles v. Meskimen, 48 Or. 54, 56, 85 Pac. 67, 68. 
If the mortgagor had no right of property, tlien the mortgagee could 
acquire no right of possession under the mortgage. A mortgage of 
real estate under the law of Oregon, as in many states of the Union, 
is a mère lien, and does not convey the légal title. The mortgagor re- 
tains the légal title as well as the possession. Section 233, B. & C. 
Codes & Statutes of Oregon. Hence it follows that in that state the 
possession of the mortgaged premises obtained by the mortgagee with 
the assent of the mortgagor — the mortgagor having the right of prop- 
erty — is a good défense to an action of ejectment by the latter so long 
as the mortgage debt remains unpaid. Roberts v. Sutherlin, 4 Or. 
219; Cooke v. Cooper, 18 Or. 142, 22 Pac. 945, 7 L. R. A. 273, 17 
Am. St. Rep. 709; Coles v. Meskimen, supra. The assent of the 
mortgagor in such a case is the application of the law of estoppel, 
and tliis is a good défense in Oregon to an action of ejectment in both 
the fédéral and state courts. Coles v. Meskimen, supra; Dickerson 
v. Colgrove, 100 U. S. 578, 25 L. Ed. 618; Kirk v. Hamilton, 100 U. 
S. 68, 26 T.. Ed. 79. 

The défendant in error entered in possession of the lands in contro- 
versy by virtue of the foreclosure proceedings and decree in the ac- 
tion of Jeremiah Nunan v. Caroline Cardwell. Whetlier Caroline 
Cardwell, the mortgagor, had the right of property when she ex- 
ecuted the mortgage, is the controlling question in the case, and this 
question is to be determined by examination of the will of James A. 
Cardwell, deceased, under which Caroline Cardwell claimed title to 
the property. At the time Nunan obtained possession of the land by 
purchase at the sale in the foreclosure proceedings, there was out- 
stànding a promissory note executed by James A. Cardwell on the 8th 
of March, 1884, for the sum of $4,160 to the Pioard of Commissioners 
for the sale of school and university lands in the state of Oregon. 
There was also outstanding a mortgage of the same date, executed by 
James A. Cardwell, to secure the payment of the promissory note and 
covering the lands in controversy. The note and mortgage were out- 
standing when Cardwell died on April 6, 1890, when the mortgaged 
premises passed with the other property to the devisee or devisees 
under his will. The school and university mortgage was still outstand- 
ing when Nunan took possession of the land on November 3, 1884, 
under the foreclosure sale. 

On November 12, 1895, Nunan paid the school and university note 
and mortgage, and the court below found as a fact that he thereby 
became subrogated to the rights of the mortgagee under the mortgage. 
What were the rights of the mortgagee? The mortgage being due and 
unpaid, it had the right to foreclose the mortgage and bave the prop- 
erty sold to pay the debt for which the mortgage was given as security. 
It also had the right to bid in the property in the foreclosure sale for 
the amount of the debt, if a better priée could not be obtained. Nu- 
nan, subrogated to the rights of the mortgagee, did not exercise the 
rig-ht of foreclosure with respect to this mortgage. The mortgage was 
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not foreclosed. No sale was made, arid there was no transfer of tîtie. 
Nunan, therefore, acquired no right of possession under that mort- 
gage. The right 6î property with respect to this mortgage remained 
in the mortgagor, and passed to the devisee or devisees under the 
Cardwell wiïl ; and as with respect to the Nunan mortgage, so with 
respect to this mortgage, we must now look to the will to ascertain 
the right of possession to the lands in controversy. 

It is contended by the plaintiff in error that under the will Caroline 
Cardwell took a life estate only, that lier mortgage of the title in fee to 
Nunan was void, that plaintiff in error, on the death of Caroline Card- 
well in March, 1896, being* one of the devisees of the remainder of 
the estate, became the absolute owner in fee of an undivided one- 
sixth of the property, and by reason of that ownership is now entitled 
to the possession of the same. The défendant in error contends, on 
the other hand, that the devise to Caroline Cardwell was an absolute 
title in fee, that the mortgage by her of the fee was valid, and that 
under the saie in the foreclosure proceedings the title was vested in 
the défendant in error, and that he is now entitled to retain the pos- 
session of the same. 

[2] In the construction of a will the first and paramount duty of 
the court is to ascertain from its terms, if possible, the intention of 
the testator. It was said by Chief Justice Marshall in Smith v. Bell, 
6 Pet. 68, 74 (8 h. Ed. 322) : 

"The first and great rule in the exposition of wills, to which ail other rules 
mnst bend, is that the intention of the testator, expressed in hls wlU, shall 
prevail, provided it be consistent with the rules of law. 1 Doug. 322 ; 1 W. 
Bl. 672. This prlnoiple is generally asserted in the constrnctiou of every 
testamentary disposition. It is emphatically the will of the person who 
malves It, and is defined to be 'the légal déclaration of the man's intentions, 
whleh he wills to be performed after his death.' 2 Bl. Com. 499. Thèse in- 
tentions are to be coUected from his words, and ought to be carrled into ef- 
fect, if they be consistent with law." 

The court then proceeds to state other rules which should not be 
disregarded. It says: 

"In the construction of ambiguous expressions, the situation of the parties 
may very properly be tal^en into view. The tles which connect the testator 
with his legatees, the affection subsisting between them, the motives which 
may reasonably be supiwsed to operate with hlm, and to influence him In the 
disposition of his property, are ail entitled to considération. In expounding 
doubtful words, and ascertainlng the meaning in which the testator used 
them. No rule Is better settled than that the whole will is to be taken to- 
gether, and Is to be so construed as to give effect, if possible, to the whole. 
* * * Notwlthstandlng the reasonableness and good sensé of this gênerai 
rule, that the intention shall prevail, it bas been sometimes disregarded. If 
the testator attempts to effect that whleh the law forbids, hls will must yield 
lo the rules of law. But courts bave sometimes gone farther. The construc- 
tion put upon words in one will bas been supposed to furnish a rule for con- 
struing the same words in other wills, and thereby to furnish some settled 
and fixed rules of construction, which ought to be respected. We cannot 
say that this prlnciple ought to be totally disregarded; but it should never 
be carrled so far as to defeat the plalu intent, if that Intent may be carrled 
into exécution, without violating the rules of law. It bas been said truly 
(3 Wils. 141) 'that cases on wills may guide us to gênerai rules of construc- 
tion ; but, unless a case cited be in every respect dlreetly in point, and agrée 
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In every circumstance, it wlll hâve little or no weight with the court, who 
always looks upon the intention of the testator as the polar star to direct 
them in the construction of wlUs.' " 

Applying thèse rules to the construction of the will before the 
court in that case, it was determined that the will vested a life es- 
tate only in the wife, and the remainder over to the son. The 
case is one of the cases relied on by the plaintiiï in error in the 
présent case as an authority for the construction of the Cardwell 
will, that the devise to Caroline Cardwell was a life estate only, 
with a remainder over to her chiidren. The property involved in 
the case of Smith v. Bell was personal property, and consisted of 
five slaves. There was no real estate. The case arose in Ten- 
nessee, where the personal property of the wife became the prop- 
erty of the husband, if reduced to possession. Under the rule 
that had been stated by the court, that in the construction of am- 
biguous expressions the situation of the parties might very prop- 
erly be taken into view, and the ties which connect the testator 
with his legatees be considered, the court, referring to this situa- 
tion and relationship, said : 

"No prineiple in our nature could prompt him to glve his property to the 
future husband of his wife, to the exclusion of his only child." 

This was a plain, simple, and natural reason why the testator's 
devise of his personal property to his wife, "to and for her own 
use and benefit and disposai, absolutely, the remainder of said es- 
tate, after his decease, to be for the use of the said Jesse Good- 
win," should be construed as a life estate only to his wife, and the 
remainder in fee to his only child. But we do not find any such 
situation in the présent case, and no reason of that character call- 
ing for a similar construction of the will before this court. It fol- 
lows that another of the fundamental rules stated by Chief Justice 
Marshall should be observed in considering the value of this as 
well as other cited cases, namely, that : 

"Unless a case cited be In every respect directly in point, and agrée in 
every circumstance, it wlll hâve little or no weight with the court, who al- 
ways looks upon the intention of the testator as the polar star to direct them 
In the construction of wills." 

[3] The plaintifif in error also invokes a statutory rule of con- 
struction provided in the laws of Oregon (section 7343, Lord's Ore- 
gon Laws; section 5572, Bellinger & Cotton's Codes and Statutes 
of Oregon) as follows : 

"If any person by last will devise any real estate to any person for the 
term of such rierson's life, and after his death, to his or her chiidren or heirs. 
or right heirs in fee, such devise shall vest an estate for life only in such 
devisee, and remainder in fee simple in such chiidren." 

The défendant in error invokes a provision of the statute law 
of Oregon (section 7103, Lord's Oregon Laws; section 5336, B. 
& C. Codes and Statutes of Oregon) as follows : 

"The term 'heirs' or other words of Inheritance shall not be necessary to 
create or convey an estate in fee simple; and any conveyance of any real 
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estate hereafter executed shall pass ail thé estate of the grantor unless tlie 
intention to pass a less estate shall appear by express tems or be necesMarily 
Implied In the terms of the grant." 

He also invokes a statutory rule of construction provided in the 
same laws (section 7344, Lord's Oregon Laws; section 5573, B. 
& C. Codes and Statutes of Oregon) as follows : 

"A devise of real property shall be deemed and talien as a devise of ail the 
estate or interest of the testator therelii subject to hls disposai, unless it 
clearly appears from the will that he intends to devise a less estate or in- 
terest." 

Thèse ruies of construction and modification of the common.law 
must be cnnstrued together, and, being so construed, we ha\"j no 
difficulty m understanding that where it is claimed, as, for ex- 
ample, in this case, that the testator had devised by will an estate 
or interest in real property for life only, and this estate or in- 
terest was less than the estate he had subject to his disposai in 
such real property, it must clearly appear from the will that he 
intended to devise such less estate or interest. It is conceded that 
James A. Cardwell, the testator in this case, had a fee-simple title 
to the real property in controversy at the time of the exécution of 
the will and at the time of his death. This brings us to the con- 
sidération of the controlling question in this case: 

What did Cardwell intend to do with his estate? Did he intend 
to devise to his wife, Caroline Cardwell, less than a fee-simple es- 
tate? Referring to his will, we find his devise in the following 
terms: 

"I give, devise, and bequeath to my wlfe, Caroline Cardwell, ail niy prop- 
erty and estate, both real and Personal, of every kind of which I shall die 
possessed, to hâve, hold, use and dispose of as she may see fit during her life, 
hereby giving her fuU ijower and authority to sell, convey, deed and transfer 
ail or any part of said property f ully and absolutely so as to pass complète 
title to purchasers or grantees from her as she may see fit. 

"And it is my will that whatever of my sald property and the proceeds 
thereof which remains in the hands of said Caroline Cardwell at her death 
shall go to our daughters, hereiuafter named. 

"On account of our daughter Medora L. Berry and her husband having 
heretofore left some property with me which entitles her to more of my es- 
tate than the others, it is my will that she shall receive, out of what remains 
undisposed of at the death of my wife, the sum of two hundred and fifty dol- 
lars, and the rest of whatever so remains shall be divlded equally araong my 
daughters Medora ti. Berry, Maria Kahler, Saille Bilger, Délia Fink, Rose 
Cardwell and Laura Cardwell, share and share alike. 

"And inasmuch as my sons Alvin B. Cardwell, C. D. Cardwell and Wm. 
W. Cardwell hâve already received advancements and pecuniary assistance 
from me equal to their shares of my estate, they are not to receive any por- 
tion of my estate under this will." 

It must be admitted that the intention to pass only a life es- 
tate to the widow does not clearly or distinctly appear in the will 
in express terms. We must, therefore, dismiss that provision of 
the statute from considération as a ground for holding that a life 
estate only was intended. We then hâve this question to deal 
with: Is such an estate necessarily implied by the terms of the 
will? The first clause of the will is a gift, devise, and bequest to 
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the widow of ail the testator's property and estate, both real and 
Personal, of every kind of which he shall die possessed. Thèse 
words do not necessarily or at ail imply the granting of a life 
estate. On the contrary, they not only do not imply the grant of 
a life estate, but they clearly and distinctly grant the whole estate 
at the disposai of the testator at the time of his death, nameh^, an 
estate in fee. But the controversy is with respect to the words 
that follow: 

"To hâve, Lold, use and dispose of as she may see fit diu'lng her life." 

Do thèse words necessarily imply a life estate? Standing alone, 
the)^ are, perhaps, susceptible of that interprétation ; but, construed 
with the words that follow, that does not appear to be a satisfac- 
tory interprétation. The testator provides ; 

"Hereby giving lier full power and authority to sell, convey, deed and 
trausfer ail or any part of said property fully and absolutely so as to pass 
complète title to purcliasers or grantees from her as slie niay see fit." 

Hère we hâve a grant of the full and unlimited power of aliéna- 
tion, which is only consistent with the granting of an estate in 
fee, and this grant is entirely consistent with the terms of the 
previous clause when so construed; so that, taking the whole par- 
agraph together, there is a clear and distinct ex])ression on the 
part of the testator that he intended to grant to his widow an es- 
tate in fee. 

The next paragraph is equally consistent with his intention. He 
provides : 

"That whatever of my said property and tlie proeeeds thereof whieh re- 
malns in the hands of said Caroline Cardwell at her death shall go to oiu' 
daughters." 

Thèse daughters were not to hâve ail the property or the whole 
estate after a technical life estate had been enjoyed by the widow, 
but whatever property and the proeeeds thereof remained in her 
hands at her death ; that is to say, whatever property or estate or 
proeeeds not disposed of by her during her lifetime should go to 
the daughters. This provision of the will, dealing not only with 
the property undisposed of, but with the "proeeeds" of property 
sold, is manifestly inconsistent with any other intention than the 
devise to the widow of an absolute estate in fee simple. It was 
the "power and authority to sell, convey, deed and transfer ail or 
any part of said property fully and absolutely," as provided in 
the first clause of the will, that made it consistent with the testa- 
tor's purpose to provide for the disposition of whatever of the 
property or proeeeds which might remain unsold and undisposed 
of at the time of the death of the widow. 

This consistent purpose is maintained in the next clause of the 
will, where it is provided that, on account of the daughter Medora 
and her husband having left some property with the testator, which 
entitles her to more of the estate than the others, she is to receive 
"eut of what remains undisposed of at the death of my wife the 
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sum of two hundred and fifty dollars," and, repeating the provision 
of the previous clause concerning the daughters, he provides : 

"And the rest of whatever so remains shali be divided equally among my 
daughters." 

We find, then, in each and ail of the paragraphs of this will the 
clearly expressed intention of the testator, as declared in the first 
clause of the will, to give to the wiie ail his property and estate, 
both real and personal, of any kind of which he shall die possessed ; 
that is to say, an estate in fee simple. 

There are numerous cases in the books involving the construc- 
tion of wills where the conditions were substantially the same as 
in this case ; but we do not deem it necessary to review those cases 
and discuss the various questions entering into the application of 
common-law rules or statutory provisions in their construction. 
,We think that an examination of one case referred to by the court 
below is sufficient authority to establish the correctness of the con- 
struction we place on the provisions of this will. The case referred 
to is that of Roberts v. Lewis, 153 U. S. 367, 14 Sup. Ct. 945, 38 
L. Ed. 747. But to understand this case fully the preceding cases 
of Giles v. Uttle (C. C.) 13 Fed. 100, Giles v. Little, 104 U. S. 291, 
26 L. Ed. 745, and Little v. Giles, 25 Neb. 313, 41 N. W. 186, should 
be considered, and the décisions in those cases kept in view. 

In the case of Roberts v. Lewis a statute of Nebraska in sub- 
stantially the same terms as that of Oregon was finally held by the 
Suprême Court of the United States to be controlling in the con- 
struction of a will, and making it clear that the widow in that case 
took an estate in fee. The provisions of the will in that case were 
similar to those of this case. They provided : 

"To my beloved wife, Edith J. Dawson, I give and bequeath ail my estate, 
real and Personal, of whleh I may die seised, the same to remain and be 
hers, with full power, right and authority to dispose of the same as to her 
shall seem meet and proper, as long as she shall remain my widow." 

In Giles v. Little (C. C.) 13 Fed. 100, Judge McCrary, of the 
United States Circuit Court for the District of Nebraska, held that 
the statute of Nebraska required that this will should be construed 
as disposing of the whole estate. In Giles v. Little, 104 U. S. 291, 
26 L. Ed. 745, the Suprême Court of the United States reversed 
the décision of Judge McCrary, holding that by the true construc- 
tion of the will the widow took under it an estate for life in the 
testator's lands, subject to be devised on her ceasing to be his wid- 
ow, with power to convey her qualified life estate only. In the 
subséquent case of Little v. Giles, 25 Neb. 313, 41 N. W. 186, the 
Suprême Court of that state refused to follow the décision of 
the Suprême Court of the United States, giving the following rea- 
sons for such refusai : 

"The will in question was construed by the Suprême Court of the United 
States in Giles v. Little, 104 U. S. 291, 26 L. Ed. 745, and it was held that the 
will merely conferred an estate upon Edith Dawson during her widowhood, 
and, in case she married again, the remainder In fee passed to her children. 
The words in the will, 'or whatever may remain,' were construed as apply- 
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ing alone to the Personal estate, and did not affect the realty. The décision 
is based on the prior one of Smith v. Bell, 6 Pet. 68, 8 L. Ed. 322. At com- 
mon law, in order to devise lands to another in fee, it was necessary to use 
words of inheritance, or équivalent words, shovFing an intention to glve such 
estate; and a mère devise of real estate without words of inheritance gave 
the devisee only a life estate. 'ïhe power and technical mode of limiting an 
estate in fee simple is to give the property to the devisee and hls helrs, or 
to htm, hls heirs and assigna, forever; but such an estate may, even under 
a will made before 1838, be created by any expression, however informai, 
vi'hich dénotes the intention.' Section 3, Jarm. Wills (5th Am. Ed.) 30 et seq. ; 
Dew V. Kuehn, 64 Wis. 293, 25 N. W. 215. The presumption at common law 
is that only a life estate was intended to be devlsed, unless words of inher- 
itance or words of like import vrere used. The construction of the wlU iu 
question by the United States Suprême Court, under the common law, had 
that controlled the case, therefore, no doubt, was correct. The common-law 
rule, however, has been changed in this state in two important particulars: 
First, 'the terni "heirs," or other technical words of inheritance, shall not be 
necessary to create or convey an estate in fee simple' (Comp. St. c. 73, § 49) ; 
and, second, 'every devise of land in any will hereafter made shall be con- 
strued to convey ail the estate of the devisor therein which he could law- 
fully devise, unless it shall clearly appear by the wlU that the devisor in- 
tended to convey a less estate' (Id. c. 23, § 124). The first of thèse sections 
is not referred to in the opinion of the United States Suprême Court, and 
probably the court's attention was not called to it, and the latter section was 
by mistake, no doubt, copied incorrectly ; the word 'clearly' being omitted. 
Giles V. Little, 104 U. S. 299, 26 L. Ed. 745. Mr. Justice Woods, therefore, 
in writing the opinion, gave no weight to the section whatever. ïhe section 
of the statute in question was copied from the statute of Michigan, and its 
proper construction was before that court in Weir v. Stove Co., 44 Mlch. 506, 
7 N. W. 78 ; Chambers v. Shaw, 52 Mich. 18, 17 N. W. 223." 

The court, after referring to similar bequests in other cases and 
the construction of such bequests by the courts under statutes of 
substantially the same character, reached the conclusion that the 
will in question empowered his widow to convey ail of his real and 
Personal estate, if she saw fit to do so, and as she had exercised 
this right and power after the death of the testator and before her 
remarriage, the grantees under her deeds acquired ail the title of 
the testator to such lands. 

In Roberts v. Lewis, 153 U. S. 367, 14 Sup. Ct. 945, 38 h. Ed. 
747, the Suprême Court of the United States had before it certain 
questions certified to it by the Circuit Court of Appeals for the 
Eighth Circuit, arising out of a question of title held by Lewis, 
the grantee of Giles, the plaintiff in Giles v. Little in the fédéral 
courts, and one of the défendants in Little v. Giles in the state 
courts. In this case the Suprême Court overruled its former dé- 
cision in the case of Giles v. Little, 104 U. S. 291, 26 L. Ed. 745, 
and followed the decree of the Suprême Court of Nebraska in Little 
V. Giles, 25 Neb. 313, 41 N. W. 186. Referring to the latter case 
the Suprême Court of the United States said : 

"The opinion of the Suprême Court of the state appears to hâve been 
formed upon full considération of the difiiculties of the case, and is entltled 
to great weight, especially upon the construction of the statute of the state. 
Suydam v. Williamson, 24 How. 427, 16 L. Ed. 742. And this court, on re- 
consideration of the whole matter, with the aid of the various judicial opin- 
ions uix)n the subject, and of the learned briefs of counsel, is of opinion that 
the Sound construction of this will, as to the extent of the power conferred 
ou the widow, is iu accordance with the conclusion of the state court, and 
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not with the former décision of this court, wWcli must, therefore, be con- 
sidered as overruled." 

Referring to the will the court said : 

"The testator's priuiary object manifestly was to provide for hls widovv. 
HJe begins by glvlng lier 'ail my estate, real and Personal,' wbich of itself 
would carry a fee, unless restrlcted by other words. Lambert v. Paine, 3 
Craneh, 97, 2 L. Ed. 377. He tben says, 'to be and reinaln bers,' which, upon 
any possible construction, secures to lier the full use and et>joyment of the 
estate, whlle she holds it. She is also vested, in the niost comprehenslve 
terms, 'with full power, rlght and authority to dispose of the same' (which, 
as no less tltle has as yet been mentioned, naturally meaus the whole estate) 
'as to her shall seem most meet and proper, so long as she shall remain my 
wldow.' This last clause, so far as it controls the previous words, has full 
efCect if construed as limiting the time during which the widow may bave 
the use and enjoyment of the estate, and the power to dispose of it, and uot 
restricting the subject to be disposed of. The power thus conferred, there- 
fore, in its own terms, as well as by the gênerai intent of the testator, gives 
her during widowhood the right to sell and eonvey an absolute title in auy 
part of the estate ; for it would be difflcult, if not impossible, to obtain an 
adéquate priée for a title liable to be defeated in the hands of the purehaser 
by the widow's marrying again. That the power was inteuded to be unlim- 
ited in this respect appears, even more distinctly, by the terms of the next 
clause, by which, if she should marry again, the testator déclares it to be 
his will that 'ail of the estate herein bequeathed, or whatever may remain, 
should go' to his surviving children. By not using the technical word 're- 
mainder,' or making the devise over include the entire estate at ail events, 
but carefully adding, after the words 'ail the estate herein bequeathed,' the 
alternative 'or whatever may remain' (which would otherwise bave no meau- 
ing), he clearly manlfests his intention to restrict the estate given to the 
children to whatever has not been disposed of by the widow ; and there l.s 
notbing upon the face of the will, nor are there auy intrinsic tacts in this 
record, havlng any tendency to show that the power of the widow is less 
absolute over the real estate than over the uersoual property." 

We think this case disposes of the whole question in controversy 
respecting the character of the estate devised, including the con- 
tention of the plaintifï in error that, though this court should hold 
that the widow was given the power to sell or eonvey, it does not 
follow that she could mortgage it. We hold that she was given 
the entire fee, and the récital of the power to deal with the prop- 
erty in full and absolute terms was simply a method of describ- 
ing the quantity of a fee-simple title. 

[4] It is next contended by the plaintifï in error that the widow 
could not sell or mortgage the land in controversy at the time and 
in the manner she did, for the reason that the estate was then 
pending in the county court, which, under the Constitution of the 
State of Oregon, is a court of superior and gênerai jurisdiction in 
probate matters ; that no order w^as ever made by the county court 
for the sale or mortgage of the property belonging to the estate; 
and that the défendant Nunan never took any proceedings to ob- 
tain an order for the sale of any real or personal property belong- 
ing to the estate to satisfy and pay his claim. It appears from 
the record that the last order made in the estate of Cardwell, while 
his widow was executrix, was made on April 18, 1892, when a. 
daim in no way connected with this controversy was ordered paid. 
Mrs. Cardwell died in March, 1896, but no proceedings wcre taken 
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in the county court with respect to the Cardwell estate until Feb- 
ruary 15, 1910, when, upon pétition of plaintiff and the other daugh- 
ters of Cardwell, S. B. Hanly was appointed administrator de bonis 
non. The complaint in this case was filed in the United States 
Circuit Court on March 18, 1910. The presumption is that Hanly 
was at that time the duly qualified and acting administrator of the 
estate, and that under the statute of the state of Oregon he was 
entitled to the possession and control of the property. Section 1185, 
Lord's Oregon Laws (section 1147, B. & C. Codes and Statutes of 
Oregon), provide as follows: 

"ïhe exécuter or administrator Is entitled to the possession and control of 
the property of the deceased, both real and Personal, and to receive the rents 
and profits tliereof until the administration is coiiipleted or the sanie is sur- 
rendered to the heirs or devisees by order of the court or Judge there- 
of. * * * " 

There is testimony in the record that there are debts of the es- 
tate unpaid, and that the estate remains unsettled and unclosed. 
In this situation of the estate, we do not see how the plaintiff can 
in any view of the proceedings maintain her suit in ejectment for 
the land in controversy. 

The judgment of the court below is affirmed. 



COWDEN et al. (WOOG, Intervener) v. WILD GOOSE MINING & 
TRADING CO. et al. 

(Circuit Court of Appeuls, Ninth Circuit. October 7, 1912.) 

No. 2,09e. 

1. coeporations (| 507*) — managing agent — authority — estoppel to 

Deny. 

Snits having been brought against a corporation, and service being 
Iliade on G. who, it was subsequently claiuiod, had no authority to accept 
service, he appeared, answered, and nearly a year after stipulated for 
judgment, whereupon judginents were rendered for plaintifC in each ac- 
tion. An attachmeut had been levied on the property of the corporation, 
and after the entry of the judgments a recelver was appointed, and a 
stipulation entered into that, in considération of a stay of exécution 
until April 1, 19<J8, no steps would be takeu by the corporation or the 
reeeiver to disturb the judgments. This agreement haviug been carried 
ont, exécutions were levied, and the property sold. Ueld, that both the 
reeeiver and the corporation were estopped in equity to claim that G. 
was not authorized to accept service or to represent it in the lltigation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1971-2000; 
Dec. Dig. § 507.*] 

2. PlxEfUTioN (§ 242*)— Sale — Confirmation — Effect. 

Couîirination of an exécution sale of property cures ail irre.gularities 
in the proceedings leading up to or in the conduct of the saie, which 
thereafter will only be set aside for fraud, mistake, or surprise. 

[Ed. Note. — For other cases, see Execution, Cent Dig. §§ 609-672 ; Dec. 
Dig. § 212.*] 

3. liECEIVEES (§ 77*) — x\TTACÏIMENT — LlBN^DlVESIMENT. 

Carter's Ann. Code Civ. l'roc. Alaska, § 141, provides that from the 
date of an attachmeut, until it is discharged or the writ execuied, the 
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plalntlff, as against tlilrcl persons, shall be deemed a purchaser In good 
faith and for a valnable considération of the property attactied, real and 
Personal. Held that, where a receiver was appolnted for a corporation 
after its property had been attached in an action to whicb the i>laintiÊfa 
In the attachment were not parties, such appointment did not divest the 
attachment liens. 

[Ed. Note.— For other cases, see Recelvers, Cent. Dig. §§ 138-144 ; Dec. 
Dig. § 77.*] 

4. Receivers (§ 128*) — Rbceivees' Cektificates — Lien. 

Where property of a prtvate corporation engaged in minlng and trad- 
ing was attached, and thereafter a receiver was appointed, who was au- 
thorized to issue receiver's certiflcates, the lien thereof was not superior 
to the attachment 

[Ed. Note.— For other cases, see Recelvers, Cent Dig. §§ 205, 219-222 ; 
Dec. Dig. § 128.*] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Suit by F. R. Cowden and others (Charles Woog, intervener) 
against the Wild Goose Mining & Trading Company and others. 
Judgment for défendants, and plaintiiïs and intervener appeal. Af- 
firmed. 

The court below sustalned demurrers Interposed to the complalnt, cross- 
complaint, and complalnt in inter\'entlon, and dtsmlssed the action; the 
plaintiffs, cross-complainants, and intervener decllnlng to amend. The appeal 
Is from the Judgment of dlsmlssal. The plaintiffs and the Intervener sued 
as holders of certain receiver's certiflcates Issued by the receiver of the Cam- 
pion Mining & Trading Company, which company, and the receiver of its 
property, Franlj L. Blackman, were made défendants to the complalnt, along 
with the Wild Goose Mining & Trading Company, Seward Diteh Company, 
Albert Flnk, as trustée, John L. Beau, Beau Mercantile Company, F. H. Her- 
hold, B. Nlggemeyer, C. B. Greeley, 0. S. Hannum, and Thomas C. Powell, as 
United States marshal for the Second division of tlie district of Alaska. 

The complalnt alleged, among other things: That Blackman was, in a suit 
brought in the court below by Charles W. Chase et al. against the Camplon 
Mining & Trading Company, appointed receiver of Its property, and since 
August 13, 1907, bas been the duly appointed, qualifled, and acting receiver 
of such property. That the défendant Beau was the président of the Beau 
Mercantile Company, a corporation, and one of the stockholders of the Se- 
ward Ditch Company, also a corporation. That the défendant Hannum was 
the attorney of Beau and of the Beau Mercantile Company, and that the de- 
fendant Fink was the attorney of the défendants Wild Goose Mining & Trad- 
ing Company and Seward Ditch Company, both of them belng corporations. 
That the Camplon Mining & Trading Company was, and stlU is, the owner 
of waters and water rights at and near the headwaters of Nome river, in 
Alaska, of the value of more than $200,000. That during ail of the times 
mentioned in the complalnt one Thomas A. Camplon was, and still is, the 
only authorized agent of the Camplon Minmg & Trading Company In the dis- 
trict of Alaska upon whom process blnding that corporation could legally be 
served, notice of whose appointment as such was, and still is, of record wlth 
the clerk of the court below. That at the times of the alleged fraudulent 
transactions complained of the défendant Nlggemeyer was secretary and 
treasurer and a director and stockholder of the Beau Mercantile Company, 
accordlng to the plaintiffs' information and bellef. That during the summei- 
of 1905 Nlggemeyer, pretending and claimlng to be the manager and attorney 
in fact of the Camplon Mining & Trading Company, but in fact having no 
such authority, executed in the name of that company, as its manager and 
attorney In fact, a promlssory note for the principal sum of $5,037.83 in 
favor of the Alaska Banking & Safe Deposlt Company, which note Beau in- 
dorsed before dellvery, and that about the same time Nlggemeyer "undertook 

>For other casea lea Bame toplc à i NTTMEEii in Dec. A Am, Digs. 1907 to date, A Rep'r Indexes 
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to create a certain Indebtedness agalnst the said Campion Mining & Trading 
Company" in favor of the Beau Mercantile Company by giving a similar note 
to It in part, and in part for mercbandise account, aggregating $5,022.75. 
That the indebtedness so attempted to be incurred was wlthout authority, 
and not binding upon the Campion Mining & Trading Company. That on or 
about August 18, 1006, the Beau Mercantile Company eommenced two actions 
in the court below, numbered, respectively, 1,570 and 1,573, and that Beau 
eommenced another action in the same court, numbered 1,571, agalnst the Cam- 
pion Mining & Trading Company, vvhlch actions were based upon the said 
notes and mercantile accounts, in each of which actions summons was duly 
Issued and served upon one William A. Gilraore as the agent of the Campion 
Mining & Trading Company, but that Gilmore was not then, and at no time 
was, "a duly appolnted agent of the said Campion Mining & Trading Com- 
pany, upon whom process could be served so as to bind said compauy, or give 
the court jurisdiction over the person of said company or its properties." 
That nevertheless Gilmore entered a gênerai appearance and a pleadlng for 
the Campion Mining & Trading Company in each of the said actions. That 
thereafter the court, "in pursuance of unauthorized stipulations made and 
entered in said company's name in said causes, and in its behalf, but wlthout 
any authority vested in the said William A. Gilmore so to do, on or about 
the 2d day of July, 1907, rendered and entered a purported judgment in each 
of said actions" In favor of the respective plalntlfEs and agalnst the Camplou 
Mining & Trading Company, as foUows : In case 1,570, for $2,562.70, Includ- 
ing costs; in case 1,571, for $5,588.73, includlng costs; and in case 1,573, for 
$3,178.55, includlng costs — ail of whlch judgments the complaint alleged were 
void. "That on or about the 12th day of September, 1907, the said ¥ohn L. 
Beau, Campion Mining & Trading Company, and Frank L. Blackman, re- 
ceiver aforesaid, made and entered into a purported stipulation in said cases 
Nos. 1,570, 1,571, and 1,573 aforesaid, whereln it was agreed by and between 
the parties to said actions that, in considération of the said Camplou Mining 
& Trading Company and its said recelver failing to take any action whatever 
to open up and set aside said void judgments, the said John L. Beau and the 
said Beau Mercantile Company In said actions would stay exécution on said 
judgments untll the Ist day of April, 1908, and the said Campion Mining & 
Trading Company and its said recelver, in considération of the staying of 
said exécutions on said judgments and refraining from making a sale under 
said exécutions until the said Ist day of April, 1908, would not at any time 
after the making of said stipulation seek in any way to disturb said judg- 
ments, or to interpose any défense to the cause of action upon which said 
judgments were recovered, or to, after said Ist day of April, 1908, reslst the 
Issuance of an allas exécution, and a levy and sale under said void judg- 
ments, and that by virtue of said stipulation in said causes the said John L. 
Beau, Beau Mercantile Company, Campion Mining & Trading Company, and 
its said receiver, Blackman, pretended to validate said void judgments and 
ratify the same under said stipulation; but that plaintlfC allèges that the 
attempted ratification of said void judgments was nuU and void. and said 
stipulation was entered into by and between said recelver wblle stlll actlng 
as sueh, wlthout any authority or order of thls court flrst had and obtained 
to enter into said stipulation attempting to valida te said void judgments, and 
that said stipulation and agreement was, ever since bas been, and stlll is an 
unconscionable stipulation under its terms so made and entered into by and 
on behalf of said Campion Mining & Trading Company and Its said receiver, 
wlthout authority and under sueh circumstances and siirroundln,?s as to in 
truth and in faot constitute coerclon on behalf of the said John h. Beau and 
the Beau Mercantile Company." 

The complaint also allèges that the plalntiff Cowden Is the holder of a 
recelver's certlfleate issued by Blackman under an order of the court in the 
suit of Chase et al. agalnst the Campion Mining & Trading Company, num- 
bered 1,572, authorizlng receiver's certiflcates to be issued therein ; that on 
July 27, 1908, the respective plaintiffs In the actions numbered 1.570, 1,571, 
and 1,573 caused allas exécutions therein to be Issued to the United States 
marshal for the district of Alaska and that the marshal thereafter levied the 
exécutions upon certain properties of the Campion Mining & Trading Com- 
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pany descrlbed In the complalnt and constltutlng It3 principal assets; that 
subsequently, to wit, August 28, 1908, the marshal, by virtue of the exécution 
In case 1,570, sold the property levied upon to the Beau Mercantile Company 
for the sum of $3,408.91, and at the same tlme and place, under exécution 
issued In case 1,571, the marshal sold the same property to John L. Beau 
for $7,536.06, and at the same time and place, under exécution Issued in case 
1,573, the marshal sold that portion of the same property constituting the 
realty to the Beau Mercantile Company for $1,078.88, and on the 9th day of 
September, 1908, sold the Personal property levied upon to one ïalleson for 
$265, which Personal property was a part of the property sold under exécu- 
tions issued In actions 1,570 and 1,571 ; that on the 9th day of September, 
1908, each of the said sales in actions numbered 1,570 aud 1,571, and on the 
9th day of October, 1908, the sale under the exécution issued in action 1,573, 
were conflrmed by orders of the court therein entered. 

ïhe complaint also allèges that at ail the times therein mentioned the Cam- 
pion Mining & Trading Company was the owner of waters and water rights 
and real and Personal property in Alaska, unincumbered and to the value of 
more than $200,000; that on or about April 22, 1905, that Company entered 
into a written agreement with the Seward Ditch Company, containing cove- 
nants running with the land of the Seward Ditch Company, under which 
agreement the latter became indebted to the Campion Mining & Trading Com- 
pany in the sum of $75,000, which has never been paid; that on or about 
October 9, 1906, a purported cancellation and release of that agreement was 
executed In the name of the Campion Mining & Trading Company, and de- 
livered to the Seward Ditch Company, and that on the same day a purported 
mortgage covering substantially its entire assets was executed In the name 
of the Campion Mining & Trading Company, and delivered to the Seward 
Ditch Company, to secure the payment to the latter of the sum of $24,000; 
that on August 2, 1907, the receiver of the Campion Mining & Trading Com- 
pany, under authority of the court, brought an action to obtain a decree an- 
nulling the purported instrument of cancellation and release, and reinstating 
the agreement, and for a judgment against the Seward Ditch Company for 
the amount due under the agreement between the two companies, which action 
is pending and undetermined ; that in 1907 the Seward Ditch Company exe- 
cuted to the défendant Albert Fink as trustée a deed of trust covering ail 
of its property as security for the payment of notes aggregating $200,000 and 
any other notes that it might make held by the Nome Bank & Trust Com- 
pany; that after the said trustée had commenced to advertise the propertles 
of the Seward Ditch Company for sale under the provisions of the deed of 
trust, and before the time set for such sale, the receiver of the Campion Min- 
ing & Trading Company, under authority of the court, commenced an action 
to enjoin such sale and for a money judKment against the Seward Ditch Com- 
pany; and that in that action the court denied a motion for an injunction 
pendente lite, but that the action stlll remains pending and undetermined, and 
that thereafter, in 1909, Fink sold ail of the propertles and assets of the 
Seward Ditch Company, embraced in the deed of trust, to the défendant Wild 
Goose Mining & Trading Company. 

West & De Journel, of San Francisco, Cal., and George D. Scho- 
field, of Nome, Alaska (Joseph T. Curley, of San Francisco, Cal., 
of counsel), for appellants. 

Gordon Hall, Albert Fink, and Thomas R. White, ail of San 
Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

ROSS, Circuit Judge (after stating the facts as above). The 
intervener holds a receiver's certificate similar to that held by the 
plaintiff Cowden, and seeks similar relief, and upon the same 
grounds. They therefore occupy precisely the same position. 

[1] The plaintiffs contend that the judgments in cases numbered 
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1,570, 1,571, and 1,573 are void, on the ground of fraud in the in- 
debtedness npon which they were foimded, and because of lack 
of service of i)rocess therein upon an accredited agent of the Cam- 
pion Mining & Trading Companj'. The service, as has been seen, 
was made upon one William A. Gilmore, who pretended to be the 
agent and représentative of the company, and who fded gênerai ap- 
pearances and pleadings for it in those cases. The complaint shows 
that service was made on Gilmore on the 18th of August, 1906, 
and that he appeared and pleaded in due time, and that it was not 
until July 2, 1907 — nearly one year thereafter — that the judgments 
were entered. Not only is therc no allégation in the complaint 
that the Campion Mining & Trading Comi)any did not know of the 
bringing of those actions and of the proceedings therein, Init this 
allégation in the complaint affirmatively shows that that company 
did hâve such knowledge : 

"PlaintifC furthiu' allciies tiiat said jn-operties so levied upon, as hereinafter 
alieged, hacl Im'cu uttaclicd by tlH> iiiarsluil at or about the time of the bring- 
iug of s:i.id actions, l)y force of writs of attachmont issued in said actions 
l'es-pcctively to him. and sald alias exécutions were levied upon the sauie prop- 
ei'ties so previously attached." 

Notwithstanding such knowledge, neither the company nor the 
receiver of its property made any application to the court in which 
the actions were pending to set aside the service, or in any way 
question Gilmore's authority. Moreover, neither the company nor 
the receiver, in their cross-complaint, questioned the fact or the 
good faith of the stipulation entered into by them with the plain- 
tiffs in actions 1,570, 1,571, and 1,573, refcrred to in the above state- 
ment of the case, whereby they agreed that no action would be 
taken to set aside those judgments for defective service of sum- 
mons or for any other cause, and in effect ratifying and confirming 
them. On the contrary, in their answer to the complaint they ex- 
pressly — 

"admit tliat the .stipulation therein set forth was made and entered iuto ou 
their part as therein alieged ; l>ut they alle?e that said stipulation was never 
iutended to bar and did not bar thèse defendauis froni c<uitestiug the legality 
of such exécution sales as niight be made under alias exécutions to be is-sued 
for the satisfaction of said .judgments, njion the ground of any irreguiarity 
in such .sales. And tUe.se défendants further alle'/e that at the time wheu said 
stipulations were entered into on their part tbis défendant corporation was 
without any moneys or other \aluable resouroes whatover wherewith to sat- 
i.sfy or compromiso said .iudgments, or to coiitest the validity thereof, and 
this défendant receiver was without any mon(>ys or other resources available 
for tUat purpose, and that, being so situated. they entered into said stipulation 
under compulslou ot circumstanees. and that the same was the best and only 
acconunodation or arrangement which was offered to them on tlie part of 
the judgment creditors in said judgments respectively." 

Under such circumstanees, neither the company nor its receiver 
should be heard to say in a court of equity that Gilmore did not 
hâve the authority claimed. Denton v. Baker, 93 Fed. 46, 35 C. C. 
A. 187; Mass. Benefit Life Ass'n v. Lohmiller et al., 74 Fed. 23, 
20 C. C. A. 274, and cases there cited. Besides, while the com- 
plaint allèges that the receiver was not authorized to enter into the 
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Stipulation, ît contains no allégation that the Campion Mining & 
Trading Company was itself unauthorized to enter into it, but, on 
the contrary, expressly allèges that it did do so. 

Both the plaintiflfs and cross-complainants by their pleadings 
concède the fact that under and by virtue of the stipulation the 
Campion Mining & Trading Company and the receiver of its prop- 
erty received a valuable considération. Both are therefore estopped 
to deny the validity of the judgments. There is no allégation that 
they did not hâve actual knowledge o£ the sale of the property 
of the Company under the exécutions; and that they had at least 
constructive notice is shown by the fact that by the statutes of 
Alaska a writ of attachment can only be levied upon real property 
by posting notice on the ground and recording in the office of the 
recorder of the district in which the property is situated a certifi- 
cate to the effect that the property, describing it, has been attached 
in the action in which the writ issued, which proceedings may be 
followed by exécution sale under prescribed notice. 

[2] The irregularities which occurred in the making of the sales 
in question under the exécutions which are complained of were 
cured by the confirmation of the sales by the court. In Heid v. 
Ebner, 133 Fed. 156, 66 C. C. A. 222, this court said: 

"It is the gênerai rule In the United States that the confirmation of a jv.- 
dicial sale by a court of compétent jurisdiction cures ail irregularities in 
the proceedings leading up to or in the conduct of the sale, and that whlle 
sueh a sale will be set aside where fraud, mistake, or surprise is shown, 
mère irregularities in the preliminary proceedings do not render the sale in- 
valid, and will not sufflce to set it aside af ter confirmation. Wills v. Ohand- 
ler (C. C.) 2 Fed. 273 ; Cooper v. Eeynolds, 10 Wall. 308, 19 L. Ed. 931 ; Lud- 
low V. Eamsey, 11 Wall. 581, 20 L. Ed. 216; Stoekmeyer v. Tobin, 139 U. S. 
176, 11 Sup. et. 504, 35 L. Ed. 123. The laws of Alaska are in accord wlth 
this gênerai rule. Section 283 of Carter's Codes of Alaska, pt. 4, provides, in 
subdivision 4 (Act June 6, 190O, c. 786, 31 Stat. 379) thereof : 'An order con- 
flrming a sale shall be a conclusive détermination of the regularity of the 
proceedings concerning such sale, as to ail persons, in any other action or 
proceeding whatever.' " 

[3] The laws of Alaska also provide that: 

"From the date of the attachment nntil it be discharged or the writ ese- 
cuted, the plàintiff, as agalnst third persons, shall be deemed a purchaser in 
good fàith and for a valuable considération of the property, real and Personal, 
attached." Carter's Alaska Codes, p. 174. 

As has been stated, the property sold under the exécutions in 
question was attached August 18, 1906, and the receiver was not 
appointed until August 13, 1907, and then in an action to which 
the plaintifïs in the attachment cases were not parties. The mère 
appointment of the receiver, therefore, did not divest the liens ac- 
quired by the attachments. High on Receivers, § 440; People v. 
Kinch, 19 Colo. App. 512, 76 Pac. 1120; Pease, Sherifï, v. Smith, 
Receiver, 63 111. App. 411. 

[4] The contention on the part of the appellants that the hold- 
ers of the receiver's certiiicates bave a paramount lien upon ail of 
the assets of the Campion Mining & Trading Company is endeav- 
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ored to be supported by a citation of the cases of Wallace v. 
Loomis, 97 U. S. 146, 24 L. Ed. 895, Miltonberger v. Railroad Co., 
106 U. S. 286, 1 Sup. Gt. 140, 27 h. Ed. 117, Union Trust Co. v. 
Illinois M. Railway Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 
963, and Kneeland v. Luce & Ce, 141 U. S. 491, 12 Sup. Ct. 32, 
35 E. Ed. 830. Ail of those are cases of certificates issued by re- 
ceivers of railroads, which, for spécial reasons many times stateîi 
and covering a limited period only, the courts sometimes prefer 
over other liens. The inapplicability of such cases to the présent 
one is made manifest by the Suprême Court in Union Trust Co. v. 
111. M. R. Co., 117 U. S. at pages 455, 456, 6 Sup. Ct. at pages 820, 
821 (29 L. Ed. 963), where it is said: 

"Property subject to liens and claims and debts, of various characters and 
ranks, wliich is brought within tlie cognizance of a court of equity for ad- 
ministration, and conversion into money, and distribution, is a trust fund. 
ït is to be preserved for those eutltled to it. This must be done by the hands 
of the court, through officers. The character of the property gtves character 
to the particular species of préservation which it requires. Unimproved land 
may lie idie, with only payment of taxes. Improved property shouid be rent- 
ed. Movable property that is not perishable may be locked up and kept; 
but, if perishalale, it must be sold, by way of préservation. A railroad, and 
Its appurtenances, is a peculiar species of property. Not only will its struc- 
tures deteriorate and decay and perish, if not cared for and kept up, but its 
business and good will will pass away if it is not run and kept in good order. 
Moreover, a railroad is a matter of publie concern. The franchises and rights 
of the corporation which constructed it were given, not merely for private 
gain to the corporators, but to furnish a public hlghway ; and ail persons wlio 
deal with the corporation as creditors or holders of its obligations must nec- 
essarlly be lield to do so in the view that if it falls into insolvency, and its 
affairs corne into a court of equity for adjustment, involving the transfer of 
its franchises and property, by a sale, into other hands, to hâve the pur- 
poses of its création still earrled out, the court, while in charge of the prop- 
erty, has the power, and, under some circumstances, it may be its duty, to 
make such repairs as are necessary to keep the road and its structures in 
a safe and proper condition to serve the public. Its power to do this does not 
dépend on consent, nor on prior notice. Consent is désirable, but is seldom 
practicable, where the debts exceed the value of the property. Though prior 
notice to persons interested, by notifying them as parties, flrst requiring them 
to be made parties if they are not, is geuerally the better way, yet many 
circumstances may be judieially équivalent to prior notice. A fuU opportunity, 
as in this case, to be heard, on évidence, as to the propriety of the expendi- 
tures and of niaking them a flrst lien, is .iudicially équivalent. The receiver, 
and those lending money to hhn on certificates issued on orders made with- 
out prior notice to parties interested, take the risk of the final action of the 
court, in regard to the loans. The court always retains control of the mat- 
ter, its records are accessible to lenders and subséquent holders, and the cer- 
tificates are not negotlable instruments." 

We are of the opinion that the demurrers were properly sustained 
by the court below, and its judgment is afïirmed. 
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SCHRAUBSTADTER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Niiith Circuit. October 7, 1912.) 

No. 2,014. 

1. EOOD (§ 20*) — MjSlîliANDlKG— iNniCTMESI— Requisites— Pmob Ijn ve.stiga- 

TiON— Notice. 

An iiidictuient for misliriinding criaiiipîigiie in violation of the l'ure 
Food and Drugs Act (Act June 30, 1906, c. ,3915, 34 Stat. 768 [U. S. 
Conip. St. .Snpp. 1911, p. 1354]) was not invalid for fallure to allège 
a preliniinary investigation Ijy an offlcer of the Department of Agri- 
culture, a notice to défendants of their violation of the act, or that de- 
fendants were afforded an offer to présent évidence and be heard. 

[Ed. Note. — For otber cases, see Food, Cent. Dig. § 21; Dec. Dig. § 
20.* 

What constitutes a violation of pure food régulations, see note to 
Brina V. United States, 105 0. C. A. 559.] 

2. Food (§ 14*) — Misbuanding— Champagne AVater — Evidence. 

Wliere défendants sold lu Interstate coonuerce a doniestlc wine, artl- 
ficially carbonated, under a label "Extra Dry Champagne," witli a de- 
sign and otlier words In French ealculated to induee a purchaser to 
believe he was buying a forelgn and not a domestlc product, défendants 
were guilty of misbranding, in violation of the Pure B^ood and Drugs 
Act. 

[Ed. Note. — For other cases, see Food, Cent. Dig. §§ 10-13; Dec. Dig. 
§ 14.*] 

3. iNDICTMENT AND INFORMATION (§ 81*) — DESIGNATION OP DEFENDANTS. 

An indletnient deserlbed défendants as S. and G., "doing business in 
the City and county of San Francisco under the fifm name and style of 
A. Finke's Widow, hereinafter ealled the défendants." Ileld, that the 
iiuotatlon was nierely descriptive of the persons indicted, and that the 
indletnient would be regarded as of the Indlvidual members of the flrm, 
and not of the firni under Its firm name. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §■§ 216-224; Dec. Dig. § 81.*] 

4. CiniiiNAL Law (§ 878*) — Trial — Verdict — Construction. 

An indictment charged défendants in three counts vi^ith misbranding, 
in violation of the l'ure Food and Drugs Act (Act June 30, 190C, e. 3915. 
34 Stat. 768 [U. S. Comp. St. Supp. 1911, p. 1354]), and the verdict was 
••guilty as charged in the indictiUent." Hcld, that the verdict was tanta- 
uiount to a conviction on each of the three counts. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 209S- 
2101; Dec. Dig. § 87S.«] 

5. Criminal Luiw (§§ 995, 1214*) — Conviction— Sentence. 

Défendants, members of a firm, were indicted indivldually in sépara te 
counts for three separate violations of the Pure Food and Drugs Act 
(Act Cong. June 30, 1906, e. ;J915, § 2, 34 Stat. 768 [U. S. Comp. St. 
Supp. 1911, p. 1354]), which provides $200 as the maximum fine for the 
first offense. The jury returned a verdict of "guilty as charged in the 
indictment," whereupon the court rendered judgmcnt that "each of the 
défendants pay a fine of .flOO on each count of the Indictment, consist- 
ing of three counts, to wit. the sum of .f300 each." Held, that the fine 
vvas not excessive, and that the stateiuent of the aggregate thereof did 
uut Invalidate the judgment. 

(Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2518, 
2521, 2523-2526, 2528%, 2536-2543, 3304-3309; Dec. Dig. §§■ 995, 1214.*] 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United vStates for the North- 
ern District of California. 

Ernest Schraubstadter and Emile A. Groezinger were convicted of 
violating the Pure Food and Drugs Act, and they bring error. Af- 
firmed. 

Plaintiffs lu error were indicted under the Pure Food and Druss Act, con- 
victed, and flned eacli $300, from whlch judgment this writ of error Is pros- 
ecuted. The iiidictraent contaius three counts. In each of the counts the 
défendants are deserlbed as "Ernest Schraubstadter and Emile A. Groezinger, 
doing business in the city and county of San Francisco, under the flrni nanie 
and style of A. Fiuke's Widow, hereinafter called the défendants." By the 
flrst count It Is charged that on the 2<Sth day of Deceuiber, l',KJ9. they did 
vvlllfuUy, unlawfully, and Imowingly ship and cause to be shlpped from the 
city and county of San Francisco, state and Northern district of California, 
to D. Holzman, at Spokane, in the state of Washington, "five cases of half 
bottles of so-called Champagne, each bottle of which so-called Champagne in 
each of the cases aforesaid was misbranded in the followlng partlculars, to 
wit: ïhe label on the neck of each of the bottles aforesaid contained the 
words 'Extra Dry Champagne' (with a design of a crown), and the main 
label on each of the bottles aforesaid contained the words: 'Champagne 
Brand Defleur Fils & Cie. Grand Vin Royal. Guaranteed under the Pure 
Food and Drugs Act, June SOth, 1906, Sériai Xo. 7016' (with a design of a 
fancy coat of arms)." It is then charged that the said labels were desigued 
to mislead the purchaser into the belief that the product was a Champagne 
manufactured in a foreign country, whon in truth and in fact it is not a 
Champagne at ail, but a white wine artiticially carbonated, and said labels 
do not give any information as to tlie real place of production or manufac- 
ture, and the real fact is that the product In said bottles is a domestic wine 
artiflcially carbonated. 

The second count charges a shipment of a like nuniber of cases of "so- 
called Champagne" on the same day from San Fraiiciseo to Spokane, eacli 
bottle of which was misbranded in the followlng particulars, to wit: "The 
label on the neck of each of the bottles aforesaid contained the words 'Extra 
Dry' (with a design of a crown), and the main label on each of the bottles 
aforesaid contained tbe words 'Crown Brand Champagne' (with the design 
of a crown and crossed scepters), and mulerneath the words: 'Guaranteed 
under the National Pure Food and Drugs Act, .Tune 30th, 1006.' " And it is 
further charged that the product in said bottles contained was not in fact 
Champagne, but a domestic wine artiflcially carbonated, and the said product 
was and is calculated to deceive the purchaser thereof. 

The third count perlains to a sale and delivery to McDonald & Cohn, im- 
porters and Wholesale liquor dealers of San Francisco, of two cases of half 
bottles of so-called Champagne», misbranded in tbe followlng particulars, to 
wit: "The label on the neck of each of the bottles aforesaid containing the 
words 'Extra Dry Champagne' (with a design of a shield and tbe monogram 
A. F. W.), and tbe main label on each of the bottles aforesaid contained the 
words: 'Cuvée Spécial E. L. Mercier & Cie. P.rand. Extra Dry. Guariinteed 
under the Pure Food and Drugs .\ct, .Tune :«)th. llKKi. Sériai No. 701(!' " — 
which the said McDonald & Colin eaused to be shipped from San Francisco 
to Benson, Ariz. It is then charged witli like cffect as in the tirst: count, and, 
further, that défendants gave to the purchaser a written guaranty that the 
goods so purchased complied with the provisions of the Pure Food and Drugs 
Àct, and that in so selling said wine défendants did so with the knowledge 
that the same might be entered into the connnerce of the country as a 
Champagne. 

Trial was entered upon before a ,1ury, but before the same was completed 
the jury was discharged under an agreement that the trial should be had be- 
fore the, court, waivlng a jurj-. On conclusion of the testimony, and after 
liearing the argument of counsel, it was "by the court ordered that a judg- 
ment of gnilty be, and the same is hereby, entered as charged in the indict- 
ment herein." ïhereafter judgment was rendered as follows; "It is there- 
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fore ordered and adjudged that each of said défendants pay a fine of one 
hundred (100) dollars, on each count of the indlctment hereln, conslsting of 
three counts, to wlt, the sum of three hundred (300) dollars each." Previouâ 
to the entry thereof a motion was filed in arrest of judgment, based upon the 
insufflciency of the indictment. 

Bert Schlesinger and S. C. Wright, both of San Francisco, Cal., for 
plaintiffs in error. 

John L. McNab, U. S. Atty., and Earl H. Fier, Asst. U. S. Atty.,. 
both of San Francisco, Cal., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The first objection interposed by défendants challenges the 
sufïiciency of the indictment. The alleged misbranding was prelim- 
inarily investigated by the proper officer of the Department of Agri- 
culture, but it will be seen that the fact of such investigation is not 
set f orth in the indictment, nor does it show that any notice was givea 
by the Secretary of Agriculture to the défendants, notifying them of 
the violation of said act, nor that défendants were thereby afiforded 
an opportunity to présent évidence or to be heard. For thèse and 
other grounds of like nature it is contended that the indictment is 
insuffîcient. In other words, it is argued that the indictment should 
set f orth the doing of the things required to be donc under sections 
4 and 5 of the act in question. The very contention has been set at 
rest to the contrary in the case of United States v. Morgan, 222 U. 
S. 274, 32 Sup, Ct. 81, 56 L. Ed. 198. The défendants in that case 
added minerai salts to water drawn from the water supply in New 
York City, and, charging it with carbonic acid, bottled and sold it as 
"Impérial Spring Water." An invoice of this they sold and shipped 
into New Jersey, and were indicted for shipping misbranded goods 
in Interstate commerce. The indictment there, as hère, did not set 
forth the facts the want of which it is claimed renders the présent one 
objectionable. The court held the indictment sufficient, however, re- 
versing the judgment of the court below to the contrary. The court 
says : 

"The provision as to the hearing is administrative, creating a condition 
where the district attorney is compelled to prosecute wlthout delay. AVhen 
he recelves the Secretary's report, he is not to make auother and independ- 
ent exaniinatlon, but is bound to accept the finding of the department that 
the goods are adulterated or misbranded, and that the party from whom 
they had been obtained held no guaranty. But the fact that the statute 
conipels him to act in one case does not deprive him of the power voluntarlly 
to proceed in that and every other case under his gênerai powers. If, for 
any reason, the Executive Department falled to report violations of this law, 
its neglect would leave untouched the duty of the district attorney to prose- 
cute 'ail delinquents for crimes and offenses cognizable under the authority 
of the tJnited States.' Eev. Stats. §§ 771, 1022 (U. S. Ck)mp. St. 1901, pp. 
601, 720). So an improper finding by the ctepartment would no more stay the 
grand jury than an order of discharge by a committing magistrate after an, 
ordinary preliminary trial ; for the statute contains no expression indicating 
an intention to withdraw offenses under this act from the gênerai powers of 
the grand jury, who are diligently to inquire and true presentment make of 
ail matters called to thelr attention by the court, or that may come to their 
Knowledge during the then présent service." 
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The indictment in the case at bar must be held sufficient. 

[2] It is suggested that the évidence indisputably shows (and the 
-entire évidence is in the record) that the défendants used the labels 
in good faith, believing that they had a perfect right to call their 
wine "California Champagne"; that it was sold as such without ob- 
jection, and had been known to the trade for many years under that 
désignation. The labels, however, which are evidentiary of the mis- 
branding, contain no such désignation or legend as "California Cham- 
pagne," and the trial court found that they were misleading, and that 
the dress on each of the packages indicated a design to create in the 
minds of the consumers the impression that they were "purchasing 
a foreign and not a domestic product." Unquestionably there is évi- 
dence in the record tending to support this conclusion, and, being a 
question of fact, this court will take no note as respects the vveight 
of the evfdence. 

Three other contentions are made: First, that the judgment is 
void, because it is single, and not upon each count, and for $300, an 
amount in excess of the maximum fine for the first offense; second, 
that the indictment was against the défendants as an association, and 
hence a single fine should bave been imposed; and, third, that there 
was no separate conviction upon each count of the indictment, hence 
a single judgment should hâve been imposed, which should not bave 
exceeded by fine $200. We will answer the second first, and then 
the third. 

[3] The indictment is against "Ernest Schraubstadter and Emile 
A. Groezinger, doing business in the city and county of San Fran- 
cisco under the firm name and style of A. Finke's Widow, hereinafter 
called the défendants." The very statement shows an intendment to 
indict the défendants personally, and not the firm as a firm. The 
recitation "doing business" in San Francisco, etc., is but descriptive 
of the persons composing the firm, and it would be exceedingly tech- 
nical to hold that such an indictment was an indictment of the firm, 
and not of the persons composing it. An indictment so drawn will 
be treated as an indictment of the individual members of the firm, 
and not of the firm under its firm name. State v. Powell, 3 Eea 
(Tenn.) 164. The indictment hère should be treated likewise. 

[4] The form of conviction is: "Guilty as charged in the indict- 
ment." This was a conviction of the three offenses charged by the 
three counts of the indictment. In Ballew v. United States, 160 U. 
S. 187, 16 Sup. Ct. 263, 40 E. Ed. 388, the défendant was indicted 
by two counts ; one charging him with wrongfully withholding f rom 
a pensioner part of the pension allowed and due her, and the other 
with demanding and receiving as agent a greater compensation for 
services in prosecuting the claim for pension than is provided by law, 
and the jury returned a gênerai verdict of guilty. Speaking of the 
verdict, the court says : 

"Tliat in a ease such as this a gênerai verdict is proper, and imports of 
necessity a conviction as to both crimes, is settled" — citing Claassen v. 
United States, 142 U. S. 140, 14ti, 12 Sup. Ct. 169, 3.5 L. Ed. 906. 

The verdict in the case at bar vi'as therefore tantamount to a con- 
viction upon each of the three counts contained in the indictment. 
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It is beyond controversy that each of said counts charges a separate 
and distinct oiïense, based upon altogether différent acts of the de- 
fendants, but of such character as were properly included in one in- 
dictment. The offenses charged are shipping or causing to be ship- 
ped misbranded goods in interstate commerce. 

[5] This brings us back to the first of the three contentions stated. 
The form of the judgment is that: "Each of said défendants pay 
a fine of one hundred (100) dollars, on each count of the indictment, 
consisting of three counts, to wit, the sum of three hundred (300) 
dollars each." The judgment could not be more spécifie, déclarative 
of a purpose of imposing a fine of $100 on each défendant under each , 
count of the indictment; the maximum fine for the first offense being 
$200. Act June 30, 1906, c. 3915, § 2, 34 Stat. 768 (U. S. Comp. St. 
Supp. 1911, p. 1354). So that the fine imposed was not excessive. 
The stating of the aggregate of the fines to be $300 did not invalidate 
the judgment. The case of United States v. Peeke, 153 Fed. 166, 82 
C. C. A. 340, 12 L. R. A. (N. S.) 314, does not help the défendants' 
contention. It relates to cumulative sentences of imprisonment. In 
this case it is a sentence by fine, and, when properly analyzed, it is not 
even cumulative, as a fine of $100 is imposed upon each count. 

Afïïrmed. 



JOURNAL PUB. CO. v. DRAKE et al. 

(Circuit Court of Appeals, Ninth Circuit. October 14, 1912.) 

No. 2,042. 

1. coptrignls (i 70*) — infeingement action tob penalty dikection 0» 

Verdict. 

Rev. St. § 4965 (U. S. Comp. St. 1901, p. 3414), provides that if any 
person, after the copyrightiag of a piiotograph, without consent of tlie 
proprietor of the copyright shsiU copy, priât, or publish the same iu 
whole or In part, or, knowlng the same to be printed or published, shall 
8ell or expose for sale any copy thereof, he shall forfeit ?1 for every 
sheet of the same found in his possession or exposed for sale, one half 
to go to the proprietor of the copyright and the other half to the United 
States. Held, that where défendant printed 2 copyrlghted photographs 
belonging to plaintiffs without their consent, and 400 sheets of the jour- 
nal iu which they were printed were found in defendant's possession, 
the court properly directed a verdict for plaintiffs for the penalty pre- 
scribed. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 65-84; Dec. 
BIg. § 70.*] 

8. Copyrights (§ 70*) — Natuee and Fokm — Penalties. 

Ah action to recover penalties for violating Rev. St. § 4965 (U. S. 
Comp. St. 1901, p. 3414), relating to the Infrlngement of copyrights, Is a 
civil action founded on an Implied contract, which every person enters 
tnto with the state to observe the laws. 

[Ed. Note. — For other cases, see Copyrights, Cent Dlg. §§ 65-84 ; Dec. 
Dig. § 70.*] 
S. Teial (§ 170*) — Questions foe Coubt and Juby — Direction of Verdict. 

Where plaintift bas clearly made out his case, and there is no évidence 
to the contrary, it Is proper for the court to direct a verdict in his favor. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. |§ 390-395; Dec. 
Dlg. § 170.*] 

*For other eues see same topic & i svyass la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4. Appeal and ErIîor (§ 907*) — Incomplète Record — Presumptions. 

In the absence of a complète record ot the évidence, there being no 
objection t,o a stiitement by tbe court as to wliat the évidence was with 
respect to a tact, it will be presuuied on appeal that the statement was 
correct. 

[Ed. Note. — For other cases, see Appeal aiul Error, Cent. Dig. §§ 2911- 
2015, 291(3, 307.1, ;!C74, 3G76, 3078 ; Dec. Dis. § 907.*] 

5. CoPYïïionis (§ r)2*) — Intrixoement — Ixtent. 

Rev. St. § 4905 (U. S. Comp. St. 1901, p. 3414), provides tbat in case 
any person publislies a copyrighted photograph. wlthoiit consent of the 
owner of the copyright and with intent to évade the law, lie shall for- 
feit certain prescribed penalties. Held, that the penalty was for the act 
of copyîns, prhitins. and publishing a copyrighted article, or for selling 
or exposiug for sale such a copy, and, the printing or selliug being 
proved, au unlawful intent would be presunied. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 50; Dec. 
Dig. § 52.*] 

6. Copyrights (§ 70*) — Infeinqemekt — Siieets. 

Rev. St. § 4905 (U. S. Comp. St. 1901, p. 3414), proliibiting the infringe- 
ment of a copyright, déclares tliat the infringer shall forfeit $1 for 
eveo' sheet of the same found in liis possession, either prlnted, copied, 
published, or exposed for sale. Held, that the penalty iniposed is for 
every sheet on which an infringement is prlnted ; and hence, wbere 400 
sheets, each containing 2 separate and distinct infringements, were found 
In defendaiit's possession, there were 800 infringements printed, and the 
court properly rendered judgmeut for $800. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 05-84; Dec. 
Dig. § 70.*] 

In Error to the District Court of the United States for the District 
of Oregon. 

Action by J. D. Drake and E. R. Drake, doing business under the 
name and style of Drake Bros., against the Journal Publishing Com- 
pany, to recover the penalty provided by law for the infringement of 
a copyright. Judgment for plaintififs, and défendant brings error. 
Affirmed. 

In 1903 the plalutiiïs were photographers in tlie city of Silverton, Marion 
county, Or., under the firm name and style of Drake Bros. In July, 1903, 
plaintiffs became the sole owners and pi-oprietors of two cc^rtain i)liotographic 
productions, entitled and known as "Lower South Silver Creok Falls," and 
"South Silver Creek Falls." In Septeniber, 1903, plaintiffs secured copyrights 
from the Librarian of Congre.ss for thèse two photograjjhs, and tliereafter gave 
notice of such copyrights by printing on each priut of said photographs and 
npon some visible portion of each of said photographs the foHowiug notice: 
"Copyright. 1003, Drake Brothers." Prior to Sei)teml)er 8, 1907, tlie plain- 
tiffs had given permission to one riiillip S. Bâtes, a publisber in the city of 
Portland, Or., to use said photogi'aphs iii an illustrated édition of the "Pacific 
Northwest," a newspaper of gênerai circulation imblished liy the said Pliillip 
S. Bâtes at Portland, Or., for tlie purpose of exploitiiig the resoiirces of 
Oregon. Thereafter an agent of the <lefeiulant, in searcli of material for 
a proposed illustrated édition of the Oregon Daily .Journal, a paper published 
by the défendant in l'ortland. Or., called at the ottice of said Phillip S. 
Bâtes and secured copies of the photographs in question. Thèse photographs 
were taken by the agent of the défendant to the office of the Oregon Daily 
Journal, and by a meehanical process défendant made reduced copies of the 
same in size, and used said copies by printing and publishing the same in de- 
fendant's paper, the Oregon Daily Journal, on September 8, i907. 

It is recited in the record that J. D. Drake, one of the partners in plain- 

•For other cases see same topic & 5 number in Dec. & Am. Digs. 1907 to aate, & Rep'r Indexe» 
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tiffs' business, testlfled that since tlie complalnt was flled he had succeeded 
to the partnership as the owner of said copyrights, and that prior to the filing 
of the eomplaint he did not glve the défendant, its offlcers, agents, or servants, 
leave or permission to use said copyrighted photographs. 

In March, 1908, plaintifCs vislted the office of the Oregon Daily Journal 
and purchased 400 copies of the Issue of the defendant's paper of Septein- 
ber 8, 1907, which contained copies of plaintiffs' copyrighted photographs. 
Thereafter plaintifCs brought thls suit in the United States District Court 
for the District of Oregon to recover the penalty of $1 each, provided by the 
statute. 

Upon the trial of the case, the facts having been proved as stated, the court 
instructed the jury to return a verdict for the plaintiffs. It Is recited in the 
recerd that the court, in granting plaintiffs' motion, stated that the photo- 
graphs were reproduced and used by the défendant without the knowledge 
or consent of plaintiffs. In accordance with the court's instructions, the jury 
returned a verdict for the plaintiffs for the sum of §800 and costs. Thereafter 
judgment was entered upon the verdict in favor of the plaintiffs for the sum 
of $400, and for the use and benefit of the United States $400, together wlth 
costs and disbursements in the action. The défendant brings the case hère 
by writ of error. 

John F. Logan and John H. Stevenson, both of Portland, Or., for 
plaintiff in error. 

Seitz & Seitz and Conley & De Neffe, ail of Portland, Or., for 
défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The only question in this case is whether the court was in error when 
it instructed the jury to return a verdict for the plaintiffs. The action 
is based upon section 4965 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 3414), which, so far as this case is 
concerned, provides: 

"If any person, after the recordlng of the title of any map * * * photo- 
graph * * * shall * * * contrary to the provisions of this act, and 
without the consent of the proprietor of the copyright flrst obtained in wrlt- 
ing, signed in présence of tv^o or more wltnesses * * * copy, prlnt, pub- 
lish * * * in whole or in part, or by varylng the main design, with Intent 
to évade the law, or, knowlng the same to be so priuted, published * * * 
shall sell or expose to sale any copy of such map or other article, as afore- 
said, he shall forfelt * * * one dollar for every sheet of the same found 
iu hls possession, elther printing, printed, copled, published * * * or ex- 
posed for sale. « * * One-half of ail the foregoing penalties shall go to 
the proprietors of the copyright and the other half to tlie use of the United 
States." 

There is no substantial controversy about the facts in this case. 
The plaintiffs had secured copyrights for thèse photographs. They 
were owned by the plaintiffs, and were copied, printed, and published 
by the défendant, and the évidence was that such copying, printing, 
and publishing by the défendant was without the consent of the plain- 
tiffs. This évidence was uncontradicted, and 400 sheets of the Oregon 
Daily Journal were found in the possession of the défendant, in which 
thèse two photographs were copied, printed, and published. It was 
the duty of the court to instruct the jury that thèse undisputed facts 
constituted a violation of the statute and that their verdict should be 
for the plaintiffs. 
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[2, 3] The action is a civil action for penalties. "Actions for 
penalties are civil actions, both in form and in substance, according 
to Blackstone. 3 Com. 158. The action is founded upon that im- 
plied contract which every person enters into with the state to observe 
its laws." Stearns v. United States, 2 Paine, 300, Fed. Cas. No. 13,- 
341; 30 Cyc. 1344. Where plaintiff has clearly made eut his case, 
and there is no évidence to the contrary, it is proper for the court to 
direct a verdict in favor of the plaintiff. 38 Cyc. 1574. 

[4] It is objected that the évidence of one of the members of the 
plaintiffs' partnership that consent had not been given by hira to 
the défendant to use the copyrighted photographs was not sufficient; 
that there was nothing to show that written consent had not been 
given by the other partner. In granting plaintiffs' motion to instruct 
the jury to find for the plaintiffs, the court stated that the photographs 
were reproduced and used by the défendant "without the knowledge 
or consent of plaintiffs." Passing the question whether the written 
consent of plaintiffs was not a fact to be established by the défend- 
ant, it does not appear that ail the évidence introduced upon the trial 
is in the record. In the absence of such a complète record of the 
évidence, and the fact that there was no objection made to the state- 
ment made by the court as to what the évidence was with respect 
to that fact, it will be presumed that the statement made by the court 
was correct, and that the évidence was uncontradicted that the copying, 
printing, and publishing of thèse two photographs by the défendant 
was without the consent of the plaintiffs. 

[5] It is further objected that there was no évidence of any in- 
tent on the part of the défendant to évade the law. The penalty pro- 
vided by the statute is for the act of copying, printing, and publishing 
a copyrighted article, or for selling or exposing for sale such a copy, 
and the forfeiture or penalty is fixed for every sheet of such copy 
found in the possession of the person who has committed any one of 
the acts prohibited. The gênerai rule in such a case is that, where 
the défendant has been shown to hâve committed an unlawful act, 
an unlawful intent is presumed. "If a man intentionally adopts cer- 
tain conduct in certain circumstances known to him, and that conduct 
is forbidden by the law under those circumstances, he intentionally 
breaks the law in the only sensé in which the law ever considers in- 
tent." Ellis V. United States, 206 U. S. 246, 257, 27 Sup. Ct. 600, 602 
(51 L. Ed. 1047, 11 Ann. Cas. 589). But there is a prohibition in this 
statute against the copying, printing, and publishing of a copyrighted 
article "by varying the main design with intent to évade the law." 
That is not this case, and it is obvions that the intent to évade the law 
is only required to appear or be inf erred where the copyrighted article 
has not been reproduced in the substantial form and character of the 
original, but where in the reproduction there has been a varying of 
the main design. In such a case it should appear as a fact, or be in- 
ferable from facts proven, that the reproduction was with an intent 
to évade the law, and this would be a question of fact for the jury, 
There is no such question in this case. 

[6] It is further objected that the verdict and judgment is in ex- 



570 199 FEDERAL KEPOUTKB 

cess of tHat provided by the statute; that the penalty of $1 îs for 
every sheet of the infringed copyright found, without regard to the 
number of infringements printed on each sheet. We do not so under- 
stand the law. The penalty imposed is for every sheet upon which an 
infringement is printed. In this case, as there were two separate and 
distinct infringements printed upon 400 sheets, there were 800 in- 
fringements printed in ail. 
The judgment of the District Court is afïirmed. 



PIITSICIANS' DEFENSE CO. v. COOPEK, State Ins. Com'r. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 

No. 2,068. 

1. Instiranoe (5 124*) — What Constitutes — "Consideratiost" — "Risk" — 

"iNDEMNITT." 

"Insurance" Is a contrac't by whlch one party, in considération of a 
price paid adéquate to the risk, becomes security to the other that be 
may not suffer loss, préjudice, or damage by the happening of the périls 
specifled to certain tbings which may be exposed to tbem. The ingré- 
dients of the coutract are the considération, the risk, and the indemnity. 
The "considération" is the premlum for the insurer's undertaliing ; the 
"risk," the périls or contingencies agalnst which the assured is pro- 
tected ; and the "indemnity," the stipulated desideratum to be paid to 
the assured in case he bas suft'ered loss or damage tbrough the périls 
or contingencies specifled. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 172, 176, 
178 : Dec. Dig. § 124.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3674-3677; 
vol. 2, pp. 1444-1447; vol. 8, p. 7612; vol. 4, pp. 3539, 3540.] 

2. Insurance (§ 2*) — Natuee op Business — Défense of LiTiOAiiorf. 

Coniplainant, in considération of a specifled yearly considération, Is- 
Rued a contract to pbysieians, guaranteeing that, in case they were sued 
for damages for civil malpractice, complainant agreed to employ a local 
attorney, in whose sélection the contract holder sbould hâve a voiee, 
who, with the defendant's attorney, would dei:end the case without ex- 
pense to the contract holder to the estent of the exhaustion of the sum 
named In the policy, whlcb for the défense of one suit was $5,000, or not 
to exceed $10,000 in any one year in case more than one suit was brought 
agalnst such holder, relleving the latter from Uablllty for costs and at- 
torney's fées to that extent. Held, that complainant was engaged in the 
Insurance business, withln Civ. Code Cal. §§ 2527, 2531, 2532, 2534, reg- 
ulating Insurance, and that complainant was not entitled to do business 
withln the state without complying with the Insurance laws. 

[Ed. Note. — For otber cases, see Insurance, Cent. Dig, S 1% • Dec Dlo. 
f 2.*] ■ ^ 

Appeal from the Circuit Court of the United States for the 
Northern District of California. 

Suit by the Physicians' Défense Company against E. C. Cooper, 
Insurance Commissioner of the State of California. Judgment for 
défendant (188 Fed. 832), and complainant appeals. Affirmed.^ 

ïhe Physicians' Défense Company is a corporation of Indiana. It Is en- 
gaged in a business whereby It Issues to its patrons and eustomers a form 

•For other case» see same toplo & i humbbb lu D«c. ft Am. Dlgs. 1907 to date, t Rep'r Indexe» 
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et contract in purport as foUows : In considération of tlie printed application 
and tlie sum of Ç15, being the considération of one year's défense, and the 
fixrttier payment of S15 annually durlng the life of the contract, the Physi- 
cians' Défense Company agrées to défend the legally qualifled physieian 
"against ail suits for damages for civil malpractlce, based on professional 
services rendered by himself or his aaent durlng the term of this contract, 
at its own expense, not exeeeding >F5,000 in défense of any one suit, nor ex- 
ceeding in the aggregate $10,000 in défense of suits based on services ren- 
dered by the holder hereof, or his agent, withln one year from the date of 
this contract, or withln any one year for wliich this contract shall be re- 
newed, ail In the uianner and upon the conditions hereinbelow stated." After 
provlding for notice to the company of suit brought against the physlclan for 
malpractlce, the agreement further provides : "Upon receipt of notice from 
the holder hereof that a suit has been commenced against hini for damages 
for civil malpractlce, the company will employ a local attorney, in whose 
sélection the holder hereof shall bave a voice, who, togetlier with the com- 
pany's attorney, will défend the case without expense to the holder hereof. 
Such défense will be maintained untll final judgment shall hâve been obtained 
in favor of the holder hereof, or until ail remédies by appeal, writ of error, 
or other légal proceedlngs shall hâve been exhausted. or untll the above men- 
tioned sums shall hâve been expended in said défense, provlding that this 
contract does not cover suits based upon criminal acts or suits involving the 
oollection of fées for services. Said company does not obligate itself to pay or 
to assume or to secure the payment of any judgment rendered against the 
holder hereof, in any suit defended by it. * * * Fach consécutive full 
year's renewal of this contract shall add five per cent. (5%) of the principal 
sum to the amount for the défense of any one suit, and to the amount for the 
défense of any number of suits withln one year, conformably with the table 
of accumulations indorsed hereon, but such addition shall never exceed fifty 
per cent. (50%) of the aforesaid principal sums. This contract shall not 
lapse at the end of the time as stated above. If the holder hereof shall pay 
the annual considération in advance at the home office in Ft. Wayne, Indiana, 
or to an authorized agent of the company, in exchange for the company's re- 
ceipt, signed by the président and secretary, and countersigned by the agent, 
but shall continue in force for the term or terms for which such annual 
considération shall be paid." 

ïhe plalntiflC, the appellant hère, by its bill of complaint shows that it com- 
menced opérations in Oalifornia in September, 1902. and has since so con- 
tlnued, building up a large and remunerative business, but that it has not 
filed the bond provided by section 623 of the Political Code of the state, nor 
has it procured the certiflcate of authority required by section 590 of such 
Code to be obtained by conipanies transacting an Insurance business within 
the State, nor any certiflcate or certificates of authority to do business within 
the State, other than the annual certificates issued by the Secretary of State 
to foreign corporations upon payment of the llcense tax imposed thereon by 
the laws of the state. It is further shown that the défendant, being the In- 
surance Commissioner of the state, claiming that plaintiff is engaged in In- 
surance business, asserts that plaintiff has no right nor authority to transact 
such business within the state without first filing a bond as required by said 
section 623 of the Political Code, and bavins issued to it a certiflcate of au- 
thority under section 596 of such Code, and threatens to prevent plaintiff 
from further transacting business withln the state unless it compiles with the 
provisions of said sections. An injunction is prayed against the threatened 
acts of the Insurance Commissioner. The sufflciency of the bill was tested 
by a demurrer thereto, which was sustained, and, a decree having been given 
and entered dlsmissing the bill, the plaintiff appeals. 

Stanley Moore and Goodfellow, Eells & Orrick, ail of San Fran- 
cisco, Cal., for appellant. 

U. S. Webb, Atty. Gen., and E. B. Power, Asst. Atty. Gen., both 
of San Francisco, Cal., for appellee. 
199 F.— 37 
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Before GILBERT and ROSS, Circuit Judges, apd WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (aîter stating the facts as 
above). But one question is presented on this appeal, which is 
whether the plaintifï is transacting an insurance business within 
the meaning of the statutes of California relating to the subject. 
If it is, it is admitted that the Insurance Commissioner's position 
is the correct one. If not, then the Commissioner should be re- 
strained from interférence with plaintiiï's continuing to transact 
business with the state. 

Ail persons and companies are prohibited from transacting in- 
surance business within the state of California without first obtain- 
ing a certificate of authority from the Insurance Commissioner, and 
filing a bond as may be required by such Commissioner. Sections 
596 and 623, Political Code. The Civil Code of the state, under 
chapter 1 of title 11, "Insurance in General," defines insurance 
to be: 

"A contract whereby one undertakes to indemnlfy another agalnst loss, 
damage or liabllity arislng from an unknôwn or contingent event." Section 
2527, Pomeroy's Civil Code of California. 

Section 2531 déclares what events may be insured against, 
namely : 

"Any contingent or unknown event, wliether past or future, wtiich may 
damnify a person having an Insurable interest, or create a liability against 
him." 

But the provisions of the chapter (section 2532) do not author- 
ize insurance pertaining to a lottery or lottery drawing a prize. It 
is further declared (section 2534) that: 

"AU kinds of insurance are subject to the provisions of this chapter." 

A person or company engaging in such business as is hère at- 
tempted to be defined may be said to be transacting insurance 
business. 

[1] The statutory définition of insurance does not difïer greatly 
from that usually given by lexicographers, text-writers and judges, 
and yet it is practically as comprehensive as any. Webster de- 
fines it as: 

"The act of Insuring against loss or damage by a contingent event; a con- 
tract whereby one party undertakes to indemnify or guarantee the other 
against loss by certain specifled risks." Webst. Dict. "Insurance." 

The Standard Dictionary defines it as: 

"An act or System of Insuring ôr assuring against loss ; speciflcally, the System 
by or under which Indemnlty or pecuniary payment is guaranteed by one 
party or several parties to another party, in certata contiugencies, upon 
specifled terms." 

And the Century Dictionary: 

"In law, a contract by which one party, for an agreed considération, which 
is proportioned to the risk involved, undertakes to compensate the other for 
loss ou a specifled thlng from specifled causes." 
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As to the text-writers, May defines insurance as : 
"A contract whereby one, for a considération, undertakes to compensate 
another if he shall suffer loss." 

Such, says the author, is the définition of the term in its most 

gênerai terms, and, speaking further, he says : 

"It had its origin in the neeesslties of commerce. It has kept pace witli its 
progress, expanded to meet Its rlsing wants and to cover its ever-wldening 
fields, and, under the guidance of the spirit of modem enterprise, tempered 
by a prudent forecast, it has, from time to time, with wouderfui facility, 
adapted itself to the new interests of an advancing civilization. It Is applica- 
ble to every form of possible loss. Wherever danger is apprehended, or pro- 
tection required, it holds out its fostering hand and promises indemnity." 
May on Insurance, §§ 1, 2. 

Phillips defines it as : 

"A contract whereby, for a stipulated considération, one party undertakes 
to Indemnify the other against certain risUs." 1 Thil. Ins. § 1. 

Smith, in his work on Commercial Law, defines it as : 
"A contract by whieh a person, in considération of a gross sum, or a peri- 

odical payment, undertakes to pay a larger sum on the happening of a par- 

tleular event." Smith, Com. Laws, 299. 

This collation of définitions is taken, with some rearrangement, 
from Peuple v. Rose, 174 111. 310, 314, 51 N. E. 246, 247 (44 L. R. 
A. 124). 

"An insurance contract," says the court, in Shakman v. Crédit-System Co., 
92 Wis. 366, 66 N. W. 528, 32 L. R. A. 383, 53 Am. St. Rep. 920, "is a contract 
whereby one party agrées to whoUy or partially indemnify another for loss 
or damage which he may sufter from a specifled péril." 

Again the court, in Commonwealth v. Equitable Bénéficiai Ass'n, 
137 Pa. 412, 419, 18 Atl. 1112, 1113, says of insurance that: 

"It is a merely business adventure, in whlch one, for a stipulated considéra- 
tion or premium per cent., engages to make up, wholly or in part, or in a 
certain agreed amount, any spécifie loss which another may sustain; and it 
may apply to loss of property, to Personal injury, or to the loss of life. To 
grant indemnity or security against loss for a considération is not only the 
design and purpose of an insurance company, but is also the dominant and 
characterlstic feature of the contract of Insurance." 

We will refer to but one more définition of the term, which is 
that given by 22 Cyc. p. 1384, as follows : 

"Insurance is a contract by which the one party, in considération of a 
priée paid to him adéquate to the rlsk, becomes security to the other that 
he shall not suffer loss, préjudice, or damage by the happening of the périls 
specifled to certain things which may be exposed to them." 

The principal ingrédients of such a contract are the considéra- 
tion, the risk, and the indemnity. The considération is the premi- 
um for the insurer's undertaking; the risk may be said to be the 
périls or contingencies against which the assured is protected ; and 
the indemnity is the stipulated desideratum to be paid to the as- 
sured in case he has sufïered loss or damage through the périls 
and contingencies specified. Insurance, under tlie statute, is a 
contract to indemnify^ "against loss, damage or liability." We 
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think the addition of the word "liability" to the usual définition 
of the term does net operate to enlarge its significance. The kinds 
of insurance which hâve grown up and are denominated insurance 
under the usual définition hâve become very numerous. 22 Cyc. 
1386. And now the business of insuring against the liability of 
employers for the personal injuries of their employés and others 
is one well recognized and established. 15 Cyc. 1035. 

[2] Now we may look to the contract in question, and détermine 
whether it falls within the category of insurance, and whether a con- 
tinuance of the issuance of such contracts does or does not constitute 
insurance business. In caSe the holder of the contract is sued for 
damages for civil malpractice, the Défense Company engages to em- 
ploy a local attorney, in whose sélection the holder of , the contract 
shall hâve a voice, who, together with the company's attorney, will 
défend the case without expense to the holder, and this to the extent 
of the exhaustion of the sum named in the policy, which for the dé- 
fense of one suit is $5,000; if others in one year, $10,000. It seems 
plain that when the holder is sued for civil malpractice, which he 
deems is wrongful, and the necessity of making défense is thrust 
upon him, he must suffer loss, damage, or liability within the mean- 
ing of the contract to the extent that he is obliged to employ attor- 
neys and meet the expenses of the trial in regular course. He must 
pay his attorneys for their services in his behalf, and he must pay 
bis costs on the trial. Thèse are the contingencies which the Dé- 
fense Company agrées to meet. True, the company does not agrée 
to pay to the holder of the contract the amount of such expenses in- 
curred up to the sum of $5,000; but it does agrée to lift them from 
the burden or liability of the holder, so that he will not be required to 
use his own money to meet them. The contingency of paying the ex- 
penses of attorneys and cost of défense in case of suit for civil mal- 
practice is the risk or péril which the company agrées that it will meet, 
and it can make no différence whether it pays the amount of the ex- 
penses and costs incurred to the parties doing the service or to the 
holder of the contract, so that he may himself meet such expenses 
and costs. The indemnity is the amount of such expenses and costs 
to be paid. Or, to put it another way, the Défense Company agrées 
to hold the holder of the contract harmless in that respect to the extent 
of $5,000 in the event of the happening of the contingency specified. 

Such a contract, in our opinion, cannot be classed as a contract for 
Personal services. The company is not itself an attorney, and does 
not undertake the défense as such. What it does undertake is, in 
case of suit, to employ a local attorney, in whose sélection the holder 
shall hâve a voice, who, with the company's attorney, will défend the 
case, and to relieve the holder from the expense thereof, an expense 
which must follow the happening of the very contingency provided 
against. Not only this, but the company must relieve the holder of pay- 
ing the costs of suit. Suppose the contract had been to repay to the 
holder whatever sums, not exceeding $5,000, he should be required 
to pay out for attorneys and costs in case of such litigation. Could 
there be any question that there would be a contract of insurance ? 
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We think not. Can it change the character of the contract in this 
respect that it purports to hold the holder harmless against the pay- 
ment of such expenses and costs? The contract, reduced to its sim- 
plest idea, is but an agreement to pay the expenses and costs that 
the holder would hâve to pay in the contingency specified. This is 
indemnity pure and simple, and with whatever verbiage the contract 
may be clothed it does not serve to cover its real purpose, which is 
one to indemnify the holder against damage and liability for attor- 
ney's expenses and costs of défense, in the event he is sued for mal- 
practice. 

It is faulty logic to say that this is not a loss, damage, or liability 
of the contract holder, premising that he does not incur it, and con- 
cluding that it is the liability of the Défense Company. The loss, 
damage, or liability follows the suit for malpractice ; and, were it 
not for the contract of the Défense Company, the holder musi bear 
it. Whose loss, damage, or liability would it then be? That of the 
person sued, of course. It is this very burden which the Défense 
Company agrées to bear in case the contingency of the holder being 
sued happens, and this is insuring the holder against the risk dépend- 
ent upon the contingency. Looking on the other side, if this be a con- 
tract for Personal services, why limit the amount of the services to 
be rendered in dollars and cents? Attorneys do not take contracts 
for defending parties sued in that way. How peculiar it would be 
for an attorney to say: "I will engage in your défense $5,000 worth." 
It would follow that when the fund was exhausted the attorney would 
quit, whether the case was brought to a close or not. The very un- 
certainty of the amount to be paid by the Défense Company to meet 
the exigency contracted against is persuasive that the contract is not 
one of hiring, but one rather of indemnity. And such is our conclu- 
sion. See Physicians' Défense Co. v. O'Brien, 100 Minn. 490, 111 
N. W. 396. The reasoning of the court in this case is both cogent 
and persuasive. 

The plaintiff cites with confidence Vredenburgh v. Physicians' Dé- 
fense Co., 126 m. App. 509, and State v. Laylin, 73 Ohio St. 90, 76 
N. E. 567. While thèse cases are scjuarely opposed to our position, 
we are unable to adopt their reasoning. 

It follows that the decree of the court below should be affirmed; 
and it is so ordered. 



STONE-WEBSTER ENGINEERING CORPORATION V. COLLINS. 

(Circuit Court of Appeals, Nlnth Circuit. October 7, 1912.) 

No. 2,059. 

1. Master AiTD Servant (§ 170*) — Injuries to Servant — Compétent Fel- 
Low Servants — Dura to Employ. 

A master's duty to employ reasonably prudent and comi>etent fellow 
servants is diseharged when tbe master bas exercised ordiuary care, pru- 
dence, and circuiuspection to that end, such as a person of ordinary 
judsment and dlscel'ument, inured to that kind of business, would ordi- 
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narily exercise, havlng In mlnd the safety and securlty of the coemployÊ» 
from harm and accident wbile engaged In thelr work. 

[Ed. Note.— For other cases, see Master and Serrant, Cent Dlg. § 336; 
Dec. Dlg. S 170.»] 

2. Masteb and Servant (| 286*) — Injcbiès to Seevant — Sélection or Pkl- 

Low Sebvants. 

In an action for Injuries to a servant by the négligence of a coemployé, 
whether défendant was négligent In selectlng the latter held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §J 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dlg. ! 286.*] 

3. Mastbr and Sebvant (| 88*) — Injuries to Servant — ^Tebmination g» 

Emplotment — Retitenins frok Work. 

Where an employé was i)ermltted to ride on defendant's engine from 
the place of hls work to camp after the termlnation of the work for the 
day, and was Injured while so dolng, the master was not freed from Ua- 
blllty because the servant at the tlme of hls Injury was not acting with- 
In the scope of his employment, because the relation of master and serv- 
ant had temporarlly ceased to exlst; défendant belng stlll under obliga- 
tion to observe reasonable care for plalntiff's protection whlle on his 
way to camp. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. fi 144:- 
151 ; Dec. Dig. § 88.* 

Injuries to servant whlle not on duty, see note to Ellsworth v. Methe- 
ney, 44 C. C. A. 489.] 

4. Masteb and Servant (§| 288, 289*) — Injueiks to Servant — Contbibtj- 

TORT Négligence — Assumed Eisk, 

In an action for Injuries to a servant whlle ridlng on defendant's en- 
gine from his place of employment to camp, whether plalntitï was nég- 
ligent, and whether he assumed the risk of injury, hcld for the jury. 

[Ed. Note. — For other cases, see Master and Servant Cent Dig. §f 
1068-1088, 1089, 1090, 1092-1132; Dec. Dlg. §3 288, 289.* 

Assumption of rlsk Incident to employment see note to Chesapeake & 
O, R. Co. V. Hennessey, 38 C. O. A. 314.] 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Western District of Washington. 

Action by Edward Collins against the Stone-Webster Engineer- 
ing Corporation. Judgment for plaintifï, and défendant brings er- 
ror. Affirmed. 

F. S. Blattner, Frank C. Neal, and Robert M. Davis, ail of Ta- 
coma, Wash., for plaintifï in error. 

Govnor Teats, Hugo Metzler, and Léo Teats, ail of Tacoma, 
Wash., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is an action by Edward 
Collins, being the plaintifï below, against the plaintifï in error, to 
recover damages on account of certain personal injuries sustained 
while in the employ of the plaintifï in error, hereinafter to be called 
défendant. Thè défendant was cohstrticting a power plant near 
Buckley, in Washington. It was engaged, at the time of the ac- 
cident complained of, in excavating and removing earth; and, as a 

*For oUier cas» loe same topic & ( muubxb In Dec. & Am. Diga. 1907 ta date, ft Rep'r Indexai 
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convenience for dumping or depositing the same, it constructed 
trestle work, and on top of that a railroad track, by drift-bolting 
joists on the piling, then laying ties on thèse, and upon the ties 
the iron rails for the track of the engine and cars. The manner 
of proceeding with the work was to build a section of trestle, equip 
it with joists, ties, and rails, and then haul and dump or deposit 
dirt and earth about it through means of engines and dump cars 
until the space underneath was filled to the track. When this was 
done, the track was laid out onto the fill, and another section of 
trestle and track constructed, using the joists taken from the sec- 
tion where the fill had been completed. Thus the fill and track 
were extended, as the company proceeded with its excavation and 
deposit of earth. Engines of a type called "dinkey engines" were 
used for hauling the dump cars, usually four or five being carried 
in a train. Thèse are equipped with a footboard at the front end 
for use by the brakemen in switching the engine and cars from 
one track to another. 

The workmen were provided with board and lodging at camp 
designated "Camp 8 — A." At the time, the défendant was using a 
steam shovel for excavating. The dump cars were filled by means 
of the steam shovel, and then the dirt was hauled to the end of 
the track and deposited. The plaintifï was employed in the capac- 
ity of a carpenter's helper, and immediately before the accident was 
at work in constructing trestle for extending the dump. His fore- 
man of construction and other men were at work with him. In 
going to camp the men proceeded along the railroad track from 
the dump to a switch, a distance of 300 feet, more or less, thence 
along the main track, from 300 to 400 feet, to near where the steam 
shovel was located, then on beyond sorae 600 feet to camp. The 
railroad track at the dump and approaching it was constructed at 
a grade of about 3 per cent., so that the cars were pushed upgrade 
as the earth was brought to the dump. 

At 6 o'clock on the evening of the 7th of August, 1910, the en- 
gineer had pushed four cars out upon the trestle, which, being un- 
loaded, were drawn back again upon the solid track near the switch. 
The purpose was to leave the cars on the track for the night, as 
was usual, and eut the engine loose and run it down to a place 
near the steam shovel, to be left there under the care of a watch- 
man. The cars left on the track were secured by placing blocks 
of wood on the rails in front of the wheels, and when secured the 
engine was uncoupled from them. Just after the engine had been 
uncoupled, and before it was put under way for moving down the 
track, the plaintifï attempted to get upon the footboard in front 
of the engine for the purpose of riding down to the steam shovel, 
on his way to camp, and in doing so his right leg and foot were 
caught by the cars bumping against the engine, by reason whereof 
he received the injuries complained of. 

The cause of complaint is that the défendant was négligent in 
employing and having in its employ, and assigned to the duty of 
brakernan on the train, including the engine and cars then in use. 
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a young boy, who was inexperienced, and physically and mentally 
incompétent to attend to the work of switching and managing the 
cars, and properly blocking them when left upon the track unat- 
ttnded with the engine. The boy's name was Lester Hayden, and 
ai the time of the accident he was in his eighteenth year. And 
it is further alleged that he, through want of proper attention, so 
carelessly and negligently blocked the cars upon the track that they 
were not made secure and safe, and that after the engine had been 
uncoupled and run ahead a few feet they ran down and collided 
with the engine, causing the injury to plaintifif's leg and foot. 

The plaintiff's account of the accident in brief is that he, with 
Charles Comstock, his foreman, and some six or eight other men 
were at work on the trestle; that the men were ail released, ex- 
cept himself and another employé, before the hour to quit, so that 
they might go to camp on the company's time, they having to carry 
some tools. The cars were pushed out on the trestle and unloaded, 
and then run down to the place where they were stopped. It then 
being 6 o'clock, the hour of quitting work, Comstock, the plain- 
tiff, and fhe other emploj'^é, being desirous of riding in on the en- 
gine, hurried forward. The plaintifï, carrying a spike maul and 
an auger, passed the cars on the right-hand side and came up to 
the engine. The cars were stationary when they passed them, 
and the engine had been eut loose and was standing from 10 to 
18 feet in advance of them. Comstock was ahead, and had stepped 
upon the footboard, and was sitting on the corner of the engine. 
The plaintifï stepped in front of Comstock on the board. The 
other man then came up and asked for roora, whereupon plaintifï 
attempted to pass to. the other end of the footboard, to the other 
side of the engine. In doing so be first laid his spike maul and 
auger over on that end of the board, and stepped over the bumper 
with his left foot, holding onto the hand rail and facing the engine. 
In the meanwhile, and while carrying his right foot and leg around 
the bumper and in front of it, the cars came down and collided with 
his leg. The engine was then stationary, and he was not aware 
that the cars were moving down upon it while he was getting upon 
the footboard. 

Comstock's testimony does not materially difïer from the plain- 
tifï's, except that he thinks the engine was standing some 6 or 8 
feet from the cars at the time they boarded the engine, and he 
saw Hayden put a block under the wheel of the car. Harrington, 
another witness, relates that he passed down ahead of the plain- 
tiff; that when he passed Cortistock he was sitting on the engine, 
and the engine was attached to the cars. 

On the other hand, the testimony of Hayden and the engineer 
would seem to indicàte that, when the plaintifï boarded the en- 
gine, the engine was backing up at the signalof Hayden; that it 
was the custom in blocking the cars to eut the engine loose, run- 
ning it ahead slowly for a short distance, and stopping, to test 
whether the cars were securely blocked before going on finally; 
that on this occasion the cars had been blocked, and the engine 
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had been eut loose and run ahead a few feet at the signal of Hay- 
den, the brakeman; that Hayden, finding the cars had not been 
securely blockçd, had signaled the engineer to back up, and the 
engine was moving back towards the cars again at the time of the 
collision. It must be understood that the engine was fronting the 
cars, but pushing them ahead of it, and was running backwards in 
going towards the steam shovel. When we speak of backing up 
to meet the cars, the engine was itself running forward. 

There was also testimony tending to show that Hayden had had 
only slight expérience as a brakeman, that he had been at work 
but a week in that kind of service, and that he was rather care- 
less in the way he handled his cars, was inattentive to his work, 
and did not seem to realize what should be donc at ail times, and 
that his inexpérience and inattention to his work had become a 
topic of remark among the men. There being a dispute as to the 
manner in which the accident happened, the question touching it 
was solely for the jury's détermination ; that is to say, was it be- 
cause of the carelessness, want of expérience, and want of atten- 
tion of Hayden? The jury must hâve found that it was, for they 
could not hâve found for the plaintiff otherwise. 

[1] In this connection, there was also another question of vital 
conséquence, which was whether the défendant company had used 
ordinary care in the sélection of its servants, for it was charged 
with the duty to its servants to employ reasonably prudent and 
compétent fellow servants to work with them. This duty is dis- 
charged, however, when the master has exercised ordinary care, 
prudence, and circumspection, such as a person of ordinary judg- 
ment and discernment, inured to that kind of business, would or- 
dinarily exercise, having in mind the safety and security of his 
employés from harm and accident while engaged in their work. 
The like duty applies as respects keeping an incompétent servant 
in the master's employ after he has discovered, or might hâve dis- 
covered by reasonable care and prudence, such incompétence. 26 
Cyc. 1293-1299. 

[2] On the subject of the sélection of brakemen for the service, 
Mr. F. N. Thebo, the superintendent of construction, testified that 
prior to and about the time of the accident he was experiencing dif- 
ficulty in keeping a full crew of workmen, and, being asked if it 
was customary in the enToloyment of brakemen to make inquiries 
of the apclicants as to their expérience, he answered : 

"Yes, sir, It is at certain times, wht-n men are plentiCul, to get experienecd 
men; lut when uien are not pleiitifiil there are times when we bave to dé- 
pend upon the men themselves aud their judgment as to whether they can do 
the work or not." 

There is hère some évidence that the usual care and précaution 
in the sélection of brakemen was not exercised, and, taken in con- 
nection with the évidence as to Hayden's inexpérience and inat- 
tention to his work, the question was properly left to the jury for 
their considération ; no exceptions being urged to the instructions 
of the court submitting it. 
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[3] Another question presented is whether the plaîntiff at tlie 
time of the accident was acting within the scope of his employ- 
ment, so as to render the défendant Hable for his^ injury. It is 
urged that the relation of master and servant had ceased to ex- 
ist, plaintifï having quit work for the night, and that the risk of 
injury attending his further movements was his own, and not that 
of the Company. Perhaps ordinarily such would be the case. 
There is évidence hère, however, tending to show that the men 
were permitted to ride in on the engine and cars from their work 
in going to their camp. The plaintifï testifîed that, being the car- 
penter's helper, he was sent on errands from time to time to get 
tools and materials, and that he was always permitted to ride on 
the cars or the engine in order to expedite his work, and that on 
occasions before this he had ridden in after work on the engine. 
There is other testimony in corroboration, besides évidence tending 
to shôw that the men were not forbidden to ride on the engine. 
If at this juncture the relation of master and servant had ceased 
to exist, though there is authoritv to the contrary (Helmke v. Thil- 
many, 107 Wis. 216, 83 N. W. 360, 362), the défendant was still 
under obligation to observe reasonable care for the protection of 
the plaintiff while on his way to camp. 

[4] It is next insisted that plaintiff was guilty of contributory 
négligence, cifing the cases Baltimore & P. R. R. Co. v. Jones, 95 
U. S. 439, 24 h. Éd. 506, and Kresanowski v. N. P. Ry. Co. (C. C.) 
18 Fed. 229, as conclusive authority for the position. Thèse cases, 
while somewhat analogous to the one at bar, are yet clearly dis- 
tinguishable. In the iîrst case, the party injured rode on the pilot 
of the engine, when a car was specially provided for his transporta- 
tion. In the other case, the party injured was sent to his work 
with others on an engine. He, with one or two others, sat on 
the front of the engine, with their feet over the pilot; the tender 
being full of wood. The engine, moving to the front, collided with 
another engine on the track, causing the injury complained of. 

Hère, the purpose of the plaintiff was to ride on the front end 
of the engine, it is true ; but the engine was expected to move 
the other way, it being supposed, according to the theory of the 
plaintifï, that the cars had been safely blocked and that the en- 
gine was ready to move off. Under the testimony, the question of 
contributory négligence was properly left to the jury. So, also, 
was the question of assumption of risk. There was matter perti- 
nent for the considération of the jury in that relation. 

Afïirmed. 
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THE GOV. AMES. 

(District Court, D. Massachusetts. April 8, 1912.) 

No. 562. 

ADStiBALTY (J 124*) — Action — Costs— Peemitjm Paid fob Bond fok Rklkask 

OF VkSSEL. 

The amount paid by the owners of a vessel Ubeled for collision to a 
Burety company for furnishlng stipulation for discharge of the vessel, 
the glving of whlch Is optlonal wlth Mm, Is not taxable as costs against 
the other party on hls fallure to recover, In the absence of any gênerai 
order, rule, or usage for such taxation in force or exlsting when the 
stipulation was given. 

[Ed. Note.— For other cases, see Admlralty, Cent Dig. §§ 83G-8o7; Dec. 
Dig. i 124.*] 

In Admiralty. Suit for collision by Charles L. Smith, as owner 
of the schooner Lejok, against the schooner Gov. Ames; Cornélius 
A. Davis and others, claimants. On appeal from clerk's taxation of 
costs. Affirmed in part, and reversed in part. 

Blodgett, Jones & Burnham, for libelant. 

Benjamin Thompson, of Portland, Me., for claimants. 

DODGE, District Judge. Smith's suit against the Gov. Ames, 
of which vessel Davis appeared as claimant, was dismissed by this 
court, and on appeal the dismissal was sustained by the Court of 
Appeals. 187 Fed. 40, 109 C. C. A. 94. But the Court of Appeals 
modified the final decree hère, by directing an item of $393.75, paid 
by Davis to the surety on the stipulation given by him as claimant 
to release his vessel from arrest, taxed in his favor hère, artd ob- 
jected to by Smith both hère and on appeal, to be deducted from 
the costs which Davis was to recover, as the prevailing party, in 
the final decree on mandate. See 187 Fed. 48, 49, 109 C. C. A. 
94. The direction that this déduction be made from the costs taxed 
in a cross-suit heard with this, instead of in this suit, was an in- 
advertence subsequently corrected. See 187 Fed. 50, 51, 109 C. 
C. A. 94. 

The mandate having been filed hère, upon taxation of costs for 
final decree under it, the clerk has deducted the $393.75 in accord- 
ance with the above direction. He has, however, allowed $236.25, 
paid by Davis to the surety on the same stipulation for keeping it 
in force hère pending the appeal. 

1. On Davis' behalf it is contended that the Court of Appeals" 
direction regarding the item of $393.75 was founded upon â mis- 
understanding of the actual situation of the question in this court, 
that this is obvions from the record, and that he is entitled to hâve 
the item taxed, notwithstanding the direction of the appellate court. 
But it is not for this court to say that the appellate court misunder- 
stood the record. See In re Lennox (D. C.) 181 Fed. 428.' 'Nor, 
in any event, could I find from the record that any misunderstand- 
ing appears. 

•For other cases see same toplc & i numseb in Dec. & Am. Digs, 1907 to date, & Rtp^ Indexai 
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The item referred to was taxed hère by the clerk in making up 
the final decree entered before the appeal, on January 11, 1910, as 
part of Davis' costs. There was an appeal from the clerk's taxa- 
tion, and it was affirmed by this court in accordance with its opin- 
ion in Coastwise, etc., Co. v. The Edda, 173 Fed. 436, 97 C. C. 
A. 638. Aïl this distinctly appeared in the appeal record submitted 
to the Court of Appeals in the case now before me. 

The opinion in The Edda relating to the taxation of costs in that 
case was dated October 20, 1908, and is not reported in 173 Fed. 
436, 97 C. C. A. 638, where the opinion on the merits, dated Au- 
gust 8, 1908, is reported. The prevailing party in The Edda sought 
to tax the premiums paid by him upon his stipulation,, and they 
were disallowed, under the spécial circumstances of that particular 
case. But it was said in the opinion, after discussion of the ques- 
tion whether such premiums were or not properly taxable: 

"The fact that the practice of allowing the taxation o£ premiums such as 
thèse bas becooie estaWished in three District Courts, and the reasous of 
justice or expediency which hâve led to its adoption and establishment in 
those courts, seem to me sufflcient grounds for the future adoption of the 
same practice in this court. The stipulation for which thèse premiums were 
paid, however, was given many months ago, at a time when no such practice 
was recognized hère, and while it has been on file and in force in this case the 
court has expressly declined to allow such premiums to be taxed under sim- 
ilar circumstances, in another case. I am unable to believe that it would be 
fair to the loslng party in this case to apply a changed practice for the flrst 
tlme against it. The clerk's refusai to tax the amount in question is there- 
fore sustained in the présent case." 

The entire opinion of October 20, 1908, from which the above is 
quoted, formed part of the record in The Edda, upon which the 
Court of Appeals decided that case October 21, 1909, although the 
above disallowance made by this court was not a point then in 
controversy. The allowance of the item of $393.75 as part of the 
costs in this case, however, was directly in controversy on appeal, 
and, as the files of the Court of Appeals show, both parties re- 
ferred that court in their briefs to the opinion of this court in 
The Edda above quoted. In that opinion Lee Co. v. Penberthy 
Co., 109 Fed. 964, 48 C. C.A. 760, and Jacobsen v. Expédition Co., 
112 Fed. 73, 50 C. C. A. 121, which the Court of Appeals discusses 
(187 Fed. 48, 49), were both cited and discussed. Other décisions 
were also cited and discussed, but none, except thèse two, were 
Court of Appeals décisions, and they fall into the class which the 
Court of Appeals has referred to in this case as not authoritative 
with it. 187 Fed. 48, 109 C. C. A. 94. Its reversai of the allow- 
ance made hère it based upon its findings that the allowance was 
"not supported by any order of court, or by any statute," that no 
usage was available in support of them, and that the stipulation 
for which the premiums had been paid was not required by any 
rule in the first instance. Its conclusion was thus stated (187 Fed. 
49, 109 C. C. A. 103) : 

"As, therefore, In this case there Is nelther usage nor any court order, the 
objectioa • ♦ • to the allowance of this Item of costs is sustained ; and 



IN RE I. 8. VICKEBMAN & CO. 589 

thls wlthout determlnlng what would be the effect of an order, if there had 
been one." 

Taking the Court of Appeals opinion in connection with the 
above circumstances, I see no reason to doubt that what was de- 
cided is in substance as follows : 

(1) There being no statute allowing it, a gênerai order or rule 
of court, or a prevailing established usage, must appear to hâve 
been in force at the time in order to justify the taxation, as part 
of his costs, of premiums paid by the prevaihng party for stipu- 
lations not required of him by any order or rule, but- given by him 
in order to release his vessel from arrest in préférence to leaving 
her in custody or letting her be sold. 

(2) Nothing said by this court in The Edda was équivalent to 
the making of such a gênerai order or rule, or had the effect of 
establishing such a usage as would justify the taxation. 

(3) Neither the taxation made by the court by final decree in 
this case, nor the express order of january 11, 1910, affirming the 
clerk's taxation, supplies the place of a gênerai order, rule, or us- 
age, such as the Court of Appeals considers necessary. 

If I am right as to the effect of the décision, so that neither what 
was said in The Edda, nor the order of January 11, 1910, in this 
case, warranted the taxation because of the absence of a gênerai 
order, rule, or usage, it would seem also to follow that the gên- 
erai order, rule, or usage considered necessary must hâve existed 
when the stipulation was given. The stipulation hère in question 
was given April 13, 1905, long before the opinion above referred 
to in The Edda of October 20, 1908. I think that due compliance 
with the mandate requires me to sustain the clerk in his refusai 
to tax the $393.75. 

2. On Smith's behalf it is contended that nothing can be taxed 
for the cost of keeping the stipulation in force pending the appeal. 
If I hâve rightly understood the Court of Appeals, I do not see 
how I can sustain the clerk on this point, and his taxation of $236.- 
25 must therefore be disallowed. 



In re I. S. VICKERMAN & CO. et al. 
(District Court, D. South Dalcota, G. D. October 12, 1912.) 

1. Bankrupicy (§ 397*) — Partnersiiip. 

In South Dalvota, in case of the bankruptcy of a partnershlp, no mem- 
ber of the flrm can elaini any portion of the firm property as an indivld- 
ual exemption, nor bas the partnership a right to exemptions as a sep- 
arate entity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 678; Dec. 
Dig. § 397.*] 

2. Bankruptcy (§ 189*) — Lien Oreditok — Invalid Lien — Exemptions. 

Where a creditor of a bankmpt firm had a lien, which was invalid 
as to the firm's gênerai creditors, but was valid as between the creditor 

*For other cases see same topic & S numbhib in Dec. & Am. Clgs. 1907 to date, & Rep'r Indexes 
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and the flrm and Its individual partners, such credlt»r was not entltled 
to enforce the same against exemptions ; neither the partners nor the 
flrm being entitled to exemptions under the South Dakota law. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 286-289, 
291-295; Dec. Dig. § 189.*] 

In Bankruptey. In the matter of bankruptey proceedings of I. S. 
Vickerman & Co., a copartnership, and Charles H. Vickerman and 
Irma S. Vickerman as individuals. On review of a décision of a réf- 
érée allowing exemptions to the fîrm out of the partnership property, 
and directing a sale and proceeds applied to the satisfaction of the 
debt of an alleged lien creditor. Order affirmed so far as it provides 
for a sale of the property, and reversed so far as it provides for ap- 
plication to the debt of the lien creditor. 

Philip & Waggoner, of Pierre, S.- D., for bankrupt. 
Gaflfy, Stephens & Fuller, of Pierre, S. D., for creditor. 

ELLIOTT, District Judge. The trustée herein set apart to the said 
bankrupts, copartners, items aggregating $750 and $250, respectively, 
as selected from the stock of merchandise of the iirm, and thereupon 
H. E. Dorothy, one of the crédite rs, filed exceptions thereto in writ- 
ing, and subsequently such exceptions, as amended, were heard by 
the référée and submitted to him for his décision. 

The record discloses, beyond controversy, that the bankrupts above 
named were partners, doing business as I. S. Vickerman & Co. ; that 
on the llth day of May, 1912, the trustée filed his report, setting aside 
exemptions to Charles H. Vickerman, a member of said firm, items 
aggregating $750 and $250, respectively, "as selected from the stock 
of merchandise described in the schedules." It further appears that 
the stock of merchandise described in the schedules was the property 
of the insolvent copartnership; and the référée also found, as a mat- 
ter of law, in efïect, that the said bankrupt was entitled to claim said 
exemptions, but that a certain contract had been executed by the 
bankrupts, with one of their creditors, H. E. Dorothy, constituting a 
purchase-money lien upon the stock (which had theretofore been held 
void as to creditors of the bankrupt by this court), and that by reason 
of said contract and lien, the référée holding the contract and lien 
valid as between the original parties to the contract, the said bankrupts 
lost their right as against said creditor to claim from the said stock 
of merchandise the said exemptions, and hold same, or any part there- 
of, and that the claim for exemption inured to the benefit of said cred- 
itor holding such lien, and thereupon it was ordered by the référée 
that the report of the trustée, setting apart exemptions of the bank- 
rupts, be and the same was set aside, and the trustée was by said order 
directed to sell the articles so selected from the said stock of mer- 
chandise, and set apart by the trustée as exempt, and, after paying 
the costs of sale, to apply the balance left to the payment of the claim 
of H. E. Dorothy, said lien creditor. Exceptions to said order were 
filed by the petitioners herein. 

•For other cases see same toplc & § numbeh in Dec. ft Am. DIga. 1907 to date, & Rep'r Indexes 
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[ 1 ] Upon the face of this record the first question tliat is presented 
for détermination is : Has a partnership a right to exemptions under 
the statutes of South Dakota? This question was answered in the 
négative, in Re Lentz et al. (D. C.) 97 Fed. 486. The question was 
there settled for this jurisdiction, considering only the statutes of this 
State as they existed in A. D. 1899. The court said : 

"In case of the bankruptcy of a partnership, neither member of the flrm 
can clalm any portion of the flrm property to be set apart to him as his In- 
dlvidual exemptions." 

Counsel refer to section 363 of the Code of Civil Procédure of this 
State, as it is found in the Revised Code of 1903. This court, Hon. 
John E. Carland, then Judge thereof, in Re Novak et al., 150 Fed. 
602, considered this question, and it was there determined that: 

"Subdivision 5, § 363, of the Code of Civil Procédure of 1903, does not glve 
a partnership exemptions, nor did the language of said subdivision give such 
exemptions when used as a part of section 333 of the oid Code of Civil Pro- 
cédure. Comp. Laws 1887, § 5138. And when the Législature re-enacted the 
language found in subdivision 5, and made it subdivision 5 of section 363 of 
the Code of Civil Procédure of 1903, slmply changing the amount of exemp- 
tions, no partnership exemption was glven." 

Under this interprétation of the statutes of the state of South Da- 
kota, this subdivision 5 of section 363 of the Code of Civil Procédure 
of 1903' is inoiperative, for the reason that it does not grant an ex- 
emption to a partnership, and it has no law granting the partnership 
exemption upon which it can operate, for the reasons fully set forth 
in Re Novak et al., supra. The question of the right of a partnership, 
or either member of a partnership, to exemptions under subdivision 5 
of section 363 of the Code of Civil Procédure, Revised Code of 1903, 
was denied by this court in Re Abrams, 193 Fed. 271. 

[2] This view of this statute eliminated entirely the rights of this 
lien creditor, H. E. Dorothy, because his right to the proceeds of the 
sale of said exemptions was dépendent upon the claim upon his part 
that the bankrupt was entitled to exemptions, thus depriving gênerai 
creditors of the benefit of sharing therein, and further insisting that 
the lien of said creditor upon said goods was, as between the parties 
to said contract, superior to the right of possession by the bankrupts 
as exempt property. 

The contract under which said creditor, Dorothy, is claiming has 
heretofore in this action been held void as to the creditors of said 
bankrupts, and it f ollows that the trustée should hâve administered 
this estate, including the property set aside as exempt, and which is 
in controversy herein, for the benefit of ail of the creditors of said 
bankrupts. The action of the trustée herein, setting aside exemptions 
to this partnership, or a member of this partnership, selected by one 
of the partners out of the partnership property, was erroneous. 

The order of the référée, dated June 15, 1912, so far as it directed 
the trustée herein to sell the personal property claimed by the bank- 
rupts, and theretofore set aside to them by said trustée, as their ex- 
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emptions, was correct, for the reason that said bankrupt, and neither 
of them, was entitled to exemption out of the partnership property, 
and to that extent, and for that reason, should be affirmed. 

That portion of the order, however, that directed the application 
of the proceeds from said sale to the payment of the claim of said 
H. E. Dorothy, is erroneous. The référée should hâve directed that 
the proceeds of the sale of such property be applied to the payment 
of the claims against the said estate, as other assets of said estate. 

Let an order be entered affirming the action of the référée in direct- 
ing the trustée to sell the property claimed as exempt by said bank- 
rupts. 

Let said order further specifically direct that the net proceeds there- 
of be applied pro rata to the payment of the claims of ail creditors. 



SATTLER V. SLONIMSKY et al. 
(District Court, E. D. Pennsylvanla. October 14, 1912.) 

No. 1,850. 

Bakkruptcy (§ 279*)— Action by Trustée— Conspieact to Hinder an» 
Delay Creditoes. 

Under Bankr. Act July 1, 1898, e. 541, § 4Ta, 30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3439), as amended by Act Cong. June 25, 1910, c. 412, § 8, 
36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), giving to a baiikrupfs 
trustée, as to ail property not in the custody of the bankruptey court, 
the rights, remédies, and powers of a judgnient creditor holding an 
exécution duly returned unsatisfied, a créditer being entitled to sue in 
trespass on the case for eonspiracy, prier to bankruptey, to fraudulently 
secrète and transfer the debtor's property, such action may be maintained 
by the trustée. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 419-424; 
Dec. Dig. i 279.*] 

At Law. Action by one Sattler, as trustée in bankruptey, against 
S. Slonimsky and others. On motion to dismiss. Denied. 

Wessel & Aarons, of Philadelphia, Pa., for the motion. 
Fox & Rothschild, of Philadelphia, Pa., opposed. 

THOMPSON, District Judge. This action in trespass is brought 
to recover damages arising from an alleged unlawful eonspiracy en- 
tered into by the défendants prior to the adjudication in bankruptey 
to fraudulenily and collusively transfer and conceal moneys of Harry 
Ruderman and Jacob Ruderman, the bankrupts, for the purpose of 
hindering and delaying their creditors. 

Prior to the amendment of June 25, 1910, to section 47a of the 
Bankruptey Act, such a suit could not hâve been maintained upon a 
cause of action arising prior to the adjudication in bankruptey, be- 
cause the rights of action which vested in the trustée upon his appoint- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ment were only such as were vested in the bankrupts prior to the ad- 
judication. Tiie amendment to section 47a provides, however, that 
the trustée "as to ail property not in the custody of the bankruptcy 
court shall be deemed vested with ail the rif^hts, remédies, and powers 
of a judgment creditor holding an exécution duly returned unsatis- 
fied." 

That a creditor may bring an action of trespass on the case, based 
upon a conspiracy to fraudulently secrète and transfer the property 
of a défendant in an exécution from the reach of the plaintifï, is 
well settled. Tams v. Lewis, Trustée, 42 Pa. 402 ; Collins v. Cronin, 
117 Pa. 35, 11 Atl. 869. I think the présent action is maintainable 
against ail the parties to the alleged conspiracy. 

The motion is therefore denied. 



TRUST CO. OF AMERICA v. CHICAGO, P. & ST. L. RY. CO. OF ILLINOIS. 

RAMSEY et al. v. STEAD, Atty. Gen., et al. 

(District Court, S. D. Illinois, S. D. September 27, 1912.) 

1. CouETs (i 264*) — jTJBisDiorioN OF Fedekal Courts — ^Anoillaky Peoceed- 

INGS. 

A pétition, by railroad reeeivers appointed by a fédéral court in a fore- 
closure suit, for an injunction to restrain the enforcement of a state 
statute flxing tares or rates which affect the earnlngs of the road, on the 
ground that it is confiscatory and unconstitutional, is ancillary to the 
main suit and within the jurisdiction of the court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. § 
264.*] 

2. Carbiebs {§ 12*) — State Régulation of Rates — Appobtionment or Ex- 

PENSES. 

The revenue train mlleage basis, used by railroads in apportioniug 
conimon operating expenses between their freight and passenîîjr business, 
while concededly only an approximation, hcld, on the évidence, the 
niost satisfactory for making such apportlonment, for the purpose of 
determining the reasonableness of a state statute flxing passenger tares, 
and the revenue or gross earnlngs basis the most equitalle for appor- 
tioning the expense of a road's interstnte and intrastate ppssen'îer serv- 
ice, making a proper allowance for the greater cost of the intrastate 
business. 

IFd. Note. — For other cases, see Carriers, Cent. Dig. §§ 11, 12; Dec. 
Dig. § 12.*] 

3. Carriers (§ 12*) — State Reoxjlation of Rates — Ri^asoxableness. 

The Illinois passenger rate aet of May 27. 1907 (Laws TU. 1907. p. 
746), flxing maximum tares of two cents per mile, hcld confiscatory and 
unconstitutional as applied to the Chicago. Peoria & St. Louis Raihvay 
Company of Illinois, on évidence that during its enforcement of such 
rates its net earnlngs on its intrastate passenger business were only 
about 1 per cent, on the value of the property employed therein, where- 
as it was entltled to earn 6 per cent. 

[Fd. Note. — For other cases, see Carriers, Cent. Dig. §§ 11, 12; Doc. 
Dig. § 12.*] 

*For otber cases see same topic & % nuuber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
198 F.— 38 
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In Equity. Suit by the Trust Company of America against the 
Chicago, Peoria & St. Louis Railway Company of Illinois. On inter- 
vening pétition of John P. Ramsey and H M. Merriam, receivers of 
défendant, against W. H. Stead, Attorney General of Illinois, and 
others. On final hearing on exceptions to master's report. Excep- 
tions overruled, and decree for petitioners. 

Prlor to the Ist of .Tuly, 1909, the Trust Company of America flled a bill 
against the Chicago, Peoria & St Ik)u1s Railway Company of Illinois, to 
foreclose a mortgage upon a railroad. John P. Ramsey and H. M. Merriam 
were appointée! receivers of the railway by order of July 1, 1909. They op- 
erated the road until October 13, 1909, when they flled thelr intervening péti- 
tion against W. H. Stead, Attorney General of Illinois, and the varions 
state's attorneys for the eountles through whlch the road runs, for the pur- 
pose of testing the validlty of the maximum railway rate act approved May 
27, 1907, fixing the maximum passenger rate at two cents per mile. On Jan- 
uaiy 3, 1910, the Attorney General and the other respondents demurred to 
the intervening pétition of the receivers upon several grounds, among others, 
that it appeared by the pétition and the blll that the subjeet-matter of the 
pétition was wholly unrelated to the bill, and that an answer to the interven- 
ing pétition would raise a new and independent issue in the foreclosure suit, 
wholly foreign to the purpose and snbject-matter of the blll, and wholly un- 
related to the issue raised by the blll and answer. The court overruled the 
demurrer. 

On October 13, 1909, the receivers moved for a prellmlnary injunction ac- 
cording to the prayer of the intervening pétition, and on the same day the 
court issued a preliminary injunction, restraining the respondents from en- 
foreing or attemptlng to enforce the rates provided for in the Illinois maxi- 
mum rate act referred to, and from enforclng or attemptlng to enforce, 
through any ageney provided in the statutes of Illinois, or otherwise, any 
of the penalties prescribed by the statutes of the state for failure on the part 
of the petitioners to observe any of the provisions of the maximum rate act, 
and from commencing or proseeuting any suit or action for the failure of 
the petitioners to observe the rates provided for in sald act. It was further 
provided in the order that the receivers, at tlie time of the sale of each pas- 
senger ticket, should deliver to each passenger a coupon, stating upon its 
face the amount of the fare reeeived from the passenger in excess of two 
cents per mile, and that the holders of coupons hâve a flrst lien upon ail the 
property of the railway company to secure the payment of ail costs and dam- 
ages sustained by them by the reason of the issuing of the preliminary in- 
junction, if it should be flnally adjudged that the injunction was wrongfuUy 
issued. 

On .Tanuary 25, 1910, the Attorney General and hls co-respondents an- 
swered the Intervening pétition, again raising the question of jurlsdiction 
and putting the merlts of the i>etitlon In issue. Issue was Joined March 9, 
1910, by the flling of the gênerai replication by the receivers. Thereupon the 
case was referred to Walter McClelland Allen, as master In chancery, to hear 
the testimony produced by the parties and report his conclusions of fact and 
law thereou. The évidence was taken before the master, who filed his report 
July 19, 1911, as follows: 

'■Pursuant to an order of référence heretofore entered in the above-entitled 
cause, whereby said intervening pétition was referred to me, as one of the 
masters in chancery of this court, to hear the testimony produced by the 
parties thereto, and report conclusions of fact and law thereon, I respect- 
fully submit the foUowing report, and herewith retum a typewritten tran- 
scrlpt of the testimony as a part thereof. 

"The Issues. 

"The petitioners, who were appointed receivers on the Ist day of July, 
1909, of the property of the Chicago, Peoria & St. Louis Railway Company 
of Illinois, an Illinois corporation, in this cause, on a bill to foreclose a mort- 
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gage upon the railway property, attack the validity of the act of the General 
Assembly of the state of Illinois passed In the year 1907 (Lavvs 1907, p. 476), 
commonly known as the Two Cent Rate Act,' as a deprivation of due process 
of law, contrary to the provisions of section 1 of the fourteenth amendment 
to the Constitution of the United States, as impairing the obligation of the 
contract implied in the cliarter of the company granted it by the state, in 
violation of section 10 of article 1 of the Constitution of the United States, 
and aver that the rate of charges prescrihed by sald act Is unreasonable, 
unjust, oppressive, dlscriminative, confiscatory, and void. 

"Petitioners claim that from the Ist day of July, 1907, until the Ist day of 
July, 1909, the railway was operated in compliance vyith the provisions of 
said act and with as great economy as was compatible with efficient service 
to the public and proper maintenance and préservation of its proi)erty, and 
that such opération resulted for the first year in an actual déficit of ?8,032.41 
in the earnlngs derived from the intrastate passenger business within the 
state of Illinois, and for the second year in a surplus of only $794.80; the 
total intrastate passenger earnings for said period amounting to $510,230.27, 
while the operatlng expenses solely incident to said business, including no 
flxed charges, except taxes, amounted to $517,467.88. 

"Upon the présentation of their pétition an order for a prellminary injunc- 
tion was granted, restraining the respondents, the Attorney General and the 
state's attorneys of the various counties through which the railroad's right 
of way exteuds, from enforcing the rates prescrlbed by said act and penalties 
provided for violation thereof, and directing the petitioners, upon the sale 
of passenger tickets, to issue to each purchaser a coupon, secured by first 
lien upon the railway proi)erty, for the amount paid in excess of two cents 
a mile, the coupons to be payable in the event that the injunction was 
wrongfully Issued. 

"Demurrer to the pétition was oveiTuled, and on March 9, 1910, answer 
was flled, in substance denying the allégations of the bill and challenging 
the methods used in the division of common expenses befween the freight 
and passenger business and of the earnings and expenses between Interstate 
and intrastate passenger trafllc. 

"Controverted Questions of Faet 

"The ultimate questions of fact in controversy, upon which the right of 
petitioners to a permanent Injunction dépends, are: 

"(1) The proper and équitable division of expenses common to both freight 
and passenger traflîc, which cannot be directly allocated to either, so that 
each branch of the service shall bear its just share of the common expenses. 

"(2) A proper and équitable division of earnings and expenses between 
Intrastate and Interstate passenger business necessary to the ascertainment 
of earnings and expenses of the Intrastate business. 

"(3) Proper apportionment of the value of the property as a whole to each 
branch of the service. In order to ascertain the value of the investment in 
the intrastate passenger service upon which a fair retum should be com- 
puted. 

"(4) The value of the use to the public of the intrastate passenger service 
rendered by petitioners. 

"Division of Common Expenses. 

"The basis of division of most of the common operatlng expenses adopted 
by petitioners in order to arrive at a just appottionment between the freight 
and passenger service is that known as 'revenue train mlleage.' It is not 
contended that thls basis Is mathematlcally accurate, but that It more nearly 
approximates a division of expenses just to both branches of the service than 
any other basis yet devised, that the existence of so many indeterminate 
factors renders such accuracy impossible, and that in the présent state of 
the development of railroad accounting thls basis represents the substan- 
tially unanimous judgment of the railroad world. It is a rule, also, which 
was'prescribed by the Interstate Commerce Commission at a time when it 
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required a division of thèse expenses, and as promulgated la its form of re- 
port far tlie year 1893 Is thus stated: 'Expansés wliich are net naturally 
chargeable to either trafic shôuld be apportioned on a mileage basis, making 
the division between the passenger and freight trafflc in the proportion whicli 
the passenger and frelgtit train mileage bears to tlie total mileage of trains 
earning revenue.' 

"Mr. Robert I. Farrington, vice président of the Great Northern Railroad, 
who has spent 27 years in railroad service, and was a niember of the com- 
mittee appointed by the Association of American Railway Accounting Offlcers 
to confer with the Interstate Commerce Commission with référence to a uni- 
form System of railway accounting, which the Commission w^as authorized 
by the Hepburn blll, passed in 1906 (Act June 29, 1906, c. 3591, 34 Stat. 584 
[U. S. Conip. St. Supp. 1911, p. 1288]), to make, in explanation of the train 
mileage basis, likens the railroad business to that of a manufactnriug insti- 
tution, whose product Is trains and train miles. Its entire business is de- 
voted to muning trains, getting the business to handle in trains, and taking 
care of it after it has been haudled in trains. The train, he says, is the only 
unit that applies equally to the expense and the revenue. Other witnesses 
of large railroad expérience, who hâve given much thought to the question, 
support this basis of division. Thèse witnesses include W. D. Taylnr, chief 
engineer of four rallroads, who has also occupied the chair of Civil Engineer- 
ing in the University of Louisiana for seven years, of Railroad Engineering 
in the University of Wisconsin for four years, and has devoted half hls life 
slnce maturity to practical work; Chester J. McPberson. assistant to the 
gênerai manager of the Missouri Pacific Railroad ; W. B. Storey, vice prési- 
dent of the Santa Fé Railroad ; W. B. Doddridge, who has been gênerai 
superintendent of the Union Pacifie Railroad ; John Hurst, gênerai aecount- 
ant of the Pennsylvania Llue; F. P. Johnson, statistieian of the Missouri 
Pacific ; U. M. Huddleston, chief auditor of the New York Central ; John 
P. Ramsey, one of the petitioners; H. W. Berger, auditor of the Chicago, 
Peoria & St. Louis Railway ; and M. P. Blauvelt, controller of the Illinois 
Central Railway. 

■•On behalf of the respondents, Conway W. Hlllman has testified against 
this basis of division of conunon expenses. Mr. Hillnian entered railroad 
service in 1876 as a telegraph operator for the Oumberland Valley Railroad, 
and served that road in the capacities of agent, operator, scales clerk, yard 
clerk, assistant dispatcher, and finally as dispatcher, until 1881, when he 
took a position with the Northern Pacific Railroad in the treasurer's office, 
and became assistant treasurer in the year 1888. In 1896 he organized the 
accounting department of the Jletropolltan West Side Elevated Railway 
Company of Chicago. In 1903 he left the service of the company and tcok 
employment with the Chicago, Rock Island & Pacific Railroad itt the coii- 
troUer's office for a short time, and afterwards as chief clerk in Its 'usur- 
ance departmenc. Tbis is the extent of his expérience in practical railroad 
opération. He has since followed the business of a public accountnnt. For 
the past three years or more he has devoted almost his entire time to rail- 
road rate cases, and has been eranloyed as an expert on behalf of varions 
states and their Railroad Commissions, where such litigation has been pend- 
ing. The division of common expenses did not become a practical question 
with him until after he was employed as an expert in rate litigation. in 
ail, he has been employed in 10 or 12 of such cases. In the présent case he 
has had aecess to the railway company's books and records, and his as- 
sistants were engaged for three uionths or thereahouts in the work of com- 
piling from thèse records the data from which he testifles. While petitioners 
hâve presented the results of opérations for two years, respondents hâve 
taken only the year ending June 30, 1909, in which the earnings were con- 
siderahly larger than in préviens years. Mr. Hillman regards revenue train 
mileage as only an indicative factor, and présents his own formulée in Re- 
spondents' Exhibit 7 as a more aceurate method of division. By the ap- 
plication of thèse formulée, he arrives at the figures shown in Respondents' 
Corrected Exhibit 2, which shows a total of operating expenses incurred for 
The year ending June 30, 1909, of $205,476.29 in the intrastate passenger 
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business, wliile the application of tlie formulœ used Ity petitioners, introduced 
in évidence as Exliil)it 2, results in a total of operatinjr expenses chargeable 
to intrastate passenger business amounting to $2SH,9W>M'y, exc\v.vÀve of taxes, 
rental, and hire of equipment — a dilïerence in results of over $28,000, arising 
from tlie différence in metliod of apportioning connnon expenses. 

"ïhe Hlllnuin metliod is set forth and explained in détail in his testimony, 
and lengthy cross-examination was had. The subject-matter is one of ex- 
pert railroad accounting, upon wliich the niaster must form his conclusions 
according to the weight of évidence drawn from expert sources. The pe- 
titioners hâve produced the testimony of mon of high standing and large 
expérience in railroad opération and accounting in support of their basls of 
division. Mr. Hillman stands alone in opposition to their views. The rev- 
enue train mile basis was adopted and came into gênerai use by railroads 
without référence to rate litigation, but for the purpose of determining the 
cost and profit of opération for the railroads' ovvn corporate purposes, and 
the testimony of the witnesses for petitioners is free from the common 
critielsm applied to expert testimony. Railroads hâve both the freight and 
passenger rate questions to meet. Ilnless, therefore, the Hillman method, 
as explained by its author, is of itself so persuasive of its merits as to over- 
conie tliis gênerai judgment of men specially equipped in this particular 
fleld, there eau be no doubt that the weight of tlie testimony is on the side 
of the petitioners. 

"The Interstate Comnierce Classification of accounts bas been followed in 
this case, and is set forth in the exhibits. There are in ail five blocks in 
thèse Accounts; (1) Maintenance of Way and Structure; (2) Maintenance of 
Equipment ; (3) Trafflc Expenses ; (4) Transportation Expen.ses ; (5) General 
Expenses — and a total of 108 différent accounts. 

"The criticisni made of the revenue train niileage basis is that it is ar- 
bitrary, involves maiiy assumptions, does not reflect the use of the facilities, 
the upkeep of which causes the expense, and is at best a rough approxima- 
tion. This criticism involves the claim, for the Hillman method, of élimina- 
tion of thèse objections, or at least of such a substantial réduction of them 
as to entitle it to be suhstituted as producing a more reliable resuit. Mr. 
Hillman himself claims for his niethods of division practical accuracy. 

"Référence to some only of the items of common expense vpill be sufficient 
for the purposes of this report. 

"Account No. 2 in the first block of accounts (Maintenance of Way and 
Structure — Ballast) : 

"Petitioners for the year ending June 30, 1909, charge to passenger ex- 
pense S852.09 (Exhibit 8) upon the revenue train mileage basis. Mr. Hillman 
charges only .Ç424.08 ont of a total freight and passenger expense of Ç1,8G0.T6. 
He first divides the expense into two parts — that caused by wear, which he 
estimâtes at 10 per cent., following a holding of the Wisconsin Railroad Com- 
mission in Buell v. Chicago, Mihvaukee & St. Paul Railvvay Company ; and 
that caused by weather, which he estimâtes at 90 per cent. He then divides 
the 10 per cent, assuined to be due to wear between freight and passenger 
upon the basis of train weights passing over the track, and the remaining 
90 per cent, upon the basis and in the proportions of earnings freight and 
passenger. In arriving at this resuit he assumes : 

"(1) That the percentage attributed to wear and weather are correct, or 
substaiitially so ; there being no available statistics upon the question. 

"(2) That the extra speed of a passenger train equalizes the lower adjust- 
ment of the freight train in destructive effect upon the ballast. 

"(3) That the kind of ballast used makes no différence in the percentage. 

"(4) That the freight train weights upon the Chicago, Peoria & St. Louis 
Railroad are obtained with substantial correctness by multiplying the number 
of freight car miles by the average weight of a freight car in use generally 
on railroads, to tlus addlng the ton miles pf the llve freight, and to this 
the weight of the englne and tender, multiplied by the englne miles, the 
weight of the engine belng flgured upon a gênerai average basls ; that the 
passenger train weights are obtained with substantial accuracy in a slmllar 
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manner, allowing 150 pounfls per passenger and the same weight of express, 
mail, and baggage, making a total of 300 pounds as the welght of a passenger, 
express, mail, and baggage. 

"AH thèse assumptions are controverted, and, obviously. In the absence 
of statistics upon the gênerai questions and data relating to the particular 
railwaj', the conclusion drawn and computations made hased upon them are 
nnreliable, and represent merely an individual opinion. 

"The only reason assigned for dividing 90 per cent, of this expense in 
proportion to freight and passenger earnings is that it Is an expense the unit 
of whieh does not exist in the opération of the road, and that the earnings 
are the source from which the expense must be pald. 

"There has been much discussion in the briefs of counsel as to the proper 
factor to be used in dividing the common expense due to wear of ballast, 
ties, rails, roadway, and tracks, and some other accounts. It is conceded, 
as it obviously must be, that the vi^elght of trains has an effect, and that 
this effect cannot be ignored. Bespondents say that the train mileage basis 
ignores train vireights entirely, while petltioners deny that this is so. The 
true situation is that while no particular percentage of the expense Is as- 
signed to weight, nor is it used as a component factor of any formula, yet 
îts considération is involved as one of the éléments eutering into the train 
mileage basis. Mr. Taylor's opinion is that weight alone is not a fair factor, 
because a miner one. Mr. Blauvelt says, in testlfying in support of the 
train mile basis, that it takes into considération ail the factors. 

"Mr. Storey did say that the train mile basis, without an assumption that 
every train was of a certain weight, would be 'a poor measure of relative 
détérioration' ; but it is clear, from his testimony as a whole, that what he 
meant was that it was fair to assume that each train had the same destruc- 
tive influence upon the track — weight, speed, and other éléments considered. 
'ïou hâve got,' he says, 'to take ail kinds of éléments, and then in the end 
form a judgment alone. There is no absolute measure.' 

"The train weight basis, as applied by Hlllman, ignores some important 
factors. One of thèse is the number of points of contact where the weight 
rests ; another, the fact that the locomotive does as much or more damage 
to the track than the following train; another, that it is necessary to keep 
the track in a much better condition, because of the higher speed of pas- 
senger trains, than would be necessary if the track were used for freight 
trains only, a fact which is lllustrated, in actual opération, where two 
tracks are maintained, one for passenger and the other for freight service. 

"Account No. 6, Roadway and Track, for the year ending June 30, 1909, 
amounts as computed on the train mileage basis used by petitioners to $30,- 
363.86 (Exhibit 8), while the Hlllman method produces only $15,494.75 (Be- 
spondents' Corrected Exhibit 2). 

"in the division of this account between wear and weather, Hillman takes 
the varions wear percentages he has already used for the prier accounts : 
Nos. (2) Ballast, 10 per cent, wear, 90 per cent, weather; (3) Ties, 17.5 per 
cent, wear, 82.5 per cent, weather; (4) Êalls, 90 per cent, wear, 10 per cent, 
weather ; (5) Other Track Materlal, 90 per cent, wear, 10 per cent, weather — 
together those afterwards used for the following accounts : Nos. (8) Bridges, 
Trestles, and Culverts, 15 per cent, wear, 85 per cent weather; (10) Grade 
Orossings, Fences, Oattle Guards, and Signs, 25 per cent, wear, 75 per 
cent, weather — and applles each of thèse percentages, respectively, to the 
amount in dollars and cents of the particular account, adds together into one 
total sum the varions sums thus obtalned, representing wear, and then ap- 
plles the percentage which the amount produced is, of the total amount 
representing both wear and weather, to the sum total of common expenses 
in this account. Having thus obtalned his percentages for division between 
wear and weather, he then dlvides the weather propoi-tion on the basis of 
earnings and the wear proportion on the basis of train weights. 

"AU of the assumptions involved in the accounts 2, 3, 4, 5, 8, and 10 are 
necessarily involved in this division, and in addition the process is by the 
use of averages. This division further illustrâtes the constantly recurring 
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effect of assumptions indulged with respect to one accouut entering into 
the others and the intermingling in the resuit produced of unrelated items 
of expansé. 

"Account No. 13, Telegraph and Téléphone Lines: 

"Hillman's division of thls account is one half on the revenue train mile 
basis and the other half upon the car mile basis. This division is admitted 
to be without data to support it, and is purely arbitrary. 

"Account No. 22 on Petitioners' Exhibit 8 (No. 18 on Respondents' Cor- 
rected Exhibit 2) — Maintaiiiing Joint ïrack Yards and Other Facilitles: 

"Petitioners' computation for the year ending June 30, 1909, shows total 
expense chargeable to passenger traffic $12,731.35, while Hillman shows only 
$8,335.17, which according to the formulse shown in Respondents' Corrected 
Exhibit 7 he professes to hâve allocated. Of course, it is manifest and 
agreed by the parties that allocation — meaning thereby the direct charging 
of an expense caused by one branch of the service to that branch — should 
always, where possible, be adopted, and, if Mr. Hillman had done this, there 
could be no question of the propriety of his treatment of this accouut. He 
says that he gave particular attention to this account, that his analysis is 
especially his own work, and that he personally examined ail the vouchers. 
The terminais are at sis places: (1) Springfleld; (2) between Peoria and 
Pékin, including the terminais at both cities; (3) St. Louis; (4) Ridgely and 
the tower at Alton; (5) Jacksonville ; (6) Madlson. Common expenses at 
Springfleld he professes to divide partly upon the basis of other maintenance 
accounts and partly upon the basis of train miles including swltching. Peoria 
and Pékin common terminal expenses he professes to divide upon a wheelage 
basis. St. Louis and Madison expenses are allocated to each branch. Ridge- 
ly and Jacksonville common expenses he divides upon the revenue train mile 
basis. 

"Cross-examlnation developed many errors in the analysis of the varions 
amounts used by Hillman, and it is conceded by respondents' counsel that 
he was in error in basing his division of Peoria and Pékin Union bills on 
the switching bills, instead of the joint mlleage statement of engines and 
cars of the Chicago, Peoria & St. Louis Railway passlng over the Peoria & 
Pékin Union tracks from Pékin to Peoria. It is said, however, that this 
error only makes a différence of ^894.61. He divided $3,295.34, part of this 
account accruing at Springfleld, on the train mile basis, upon the assumption 
that the expense was maiuly for the upkeep of crosslngs and crossing towers, 
when in fact it included $1,399.45 paid for the maintenance of the Madison 
.Street track and $598.63 paid for the upkeep of the passenger station. It is 
clear that the results arrived at are unreliable, and that nelther in process 
nor results does the division made represent an 'allocation,' In the sensé in 
wlilch that term has been used in this proceeding. 

"Passing for further illustration to the second block of accounts — Main- 
tenance of Equipment : 

"Account 24, Superintendence, is divided by Hillman, as is the same ac- 
count under Maintenance of Way and Structures, No. 1, and under Trans- 
portation Expenses, No. 61, upon the basis of ail other accounts in the block, 
and therefore is afCected Isy every valid criticism of thèse other accounts. 
This is true of a number of accounts, and of the entire fifth block of Ac- 
counts, General Expenses, 106 to 116, which are divided upon the basis of 
ail the preceding division of accounts. The process of separate analysis 
of each item of common expense, instead of using one basis for many, ap- 
pears upon the surface to hâve merit; but when the process is set forth in 
détail, and applied to the varions items, the clalm of superiorlty turns out 
to be more speeious than real. Arbitraries, presumptions, opinions, averages, 
and approximations hâve not been eliminated, and certainty substituted in 
their place; but, Instead of one yardstick, admittedly inaccurate, but in gên- 
erai use as practlcally satisfactory, there are many yardstlcka, also inac- 
curate, and without other sanction than an individual opinion. 

"Sufficlent référence has been made to particular items for the purpose of 
showing the gênerai effect of the application of the Hillman methods to the 
entire list of common expenses, and the flnal question is whether his un- 
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supported Individual opinion is to be accepted, or the judgment of many 
men of larger expérience. 

"ïlie same sort of testimony vvas given in tlie Minnesota case (Shepard 
V. Northern Pacific Rallway [C. C] 184 Ped. 765), wliere tlie master, and 
later, upon exceptions, tlie court, rejected the methods advocated by Hill- 
man, and adopted the train mlleage basis, whlch was also the basis used 
in the Missouri and Oklahoma rate cases. The weight of the testimony upon 
this question I flnd to be with the petitioners. 

"Division of Cost Between State and Interstate Passenger Traffic. 

"Petitioners' division of cost between state and Interstate passenger traffic 
Is upon the revenue basis, and is set forth for the years ending June 30, 
1908, and June 80, 1909, in Exhlbits 11 and 12. The computatlon includes 
also an extra cost of 15 per cent, applled to operating expenses, only, of 
State traffic over Interstate. 

"Eespondents' method of division is set forth in Exhibit 7, and is uot ex- 
pressed in a single formula, but proceeds according to Mr. Hillman's in- 
dividual view throughout the list of accounts. 

"As in the case of the division of common expenses between freight and 
passenger traffic, many vvitiiesses of expérience hâve testlfled in support of 
the method applied by petitioners. That there is an excess cost of carrying 
state passengers over Interstate is clear. The évidence would justify a 
larger percentage than that used by petitioners to represent it. The cause 
of this excess cost arlses from the shorter haul of state passenger, the more 
fréquent startlng and stopping of trains, and conséquent wear upon track, 
roadway, and equlpment, greater consumption of fuel, greater use of ter- 
minal facilltles, more fréquent exposure of person and baggage to Injury, 
the sale of more tickets, and the checklng of baggage, the printing of more 
tickets, and greater accounting expense. 

"The Chicago, Peoria & St. Louis has 244 miles of track, and the average 
length of haul of a state passenger for the year ending June 30, 1909, was 
18.72 miles ; of an Interstate passenger, 50.26 miles. 

"Because the apportlonment of expense contended for by respondents is 
supported only by the individual judgment of Mr. Hillman, vvhile the apiwr- 
tionment made by petitioners is supported by the judgment of many wlt- 
nesses, who bave had large expérience in practleal railroad opération, and 
because, further, the Hillman method is not of itself, to the uiind of the mas- 
ter, persuasive of its superiorlty, and because cases thus far adjudicated hâve 
sanctioned the method used by petitioners, it is adopted, for the purposes of 
this report, as being supported by the welght of the évidence — not as being 
mathematically accurate, but as producing a more équitable resuit than the 
more detailed and complicated method employed by Hillman. 

"Division of Property Valuation Between ï^eight and Passenger Business. 
".\fter considérable testimony had been taken on behalf of petitioners as 
to the value of the rallway property, it was stipulated that for the purposes 
of this case the value of the property used 'by it during the two years ending 
July 1, 1909, and thereafter by the receivers, for the conduet of its business 
as a common carrier of freight and passengers within the state of Illinois, 
was and still is $o,500,000. Petitioners divide this valuation upon the basis 
of gross revenue, using the opérations for the two years ending June 30, 1909. 
This results in a valuation of $927,994.98 for the property used in state 
passenger business. For respondents, Mr. Hillman professes to divide the 
total property upon the expense basis, whereby he arrives at a valuation of 
$814,011.71 for the same property, assignlng as his reason for uslng this basis 
that, in Computing the expenses between freight and passenger, he had em- 
ployed the factors whlch show the use of the property. The évidence does 
not warrant the statement that the factor whlch expresses the use has been 
applied in ail cases. Noue of the expenses caused by weather hâve been so 
eomputed. In the division of Maintenance and Way and Structures Account 
much more of the expenses is assigned to weather than to wear, and such 
expense is extraneous to use. Nor does the expense basis appear, even though 
based on use, to be a more équitable one than the gross earnings basis. There 
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is, of course, no accurate basis for maldng this division, and the earnings 
basis is open to objection. Nevertlieless, for tbe reasons given in the Minne- 
sota case, where the court says: 'Because thèse bases (referring to the ton 
mile, passenger mile, car mile, engine mile, passenger car mile, and passenger 
engine mile) ignore the différence in the classes of freight carried and in the 
distances they are hauled, because tlie apportionment of the value of railroad 
property on the basis of the gross earnings of the classes of iiusiness which 
disclose approximately tlie values of their uses of it gives etfcct to thèse ma- 
terial différences, appeals more persuasively to the reason and produces re- 
sults more équitable than any other basis suggested, and because this basis 
bas commended itself to the judgment of and bas been adoi)ted by the courts 
in liUe cases, the niaster was justitied in following their décisions' — the earn- 
ings basis and valuation made thereon are adopted. 

"Value of Use to Public. 

"Counsel for respondents contend that there is no proof that a higher rate 
than two cents a mile will be fair to the publie. The rule is as stated in 
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418. 42 U Ed. 819, and quoted in 
the brief of counsel: 'What the Company is entitled to ask is a fair return 
upon the value of that which it employa for the public convenlence. On the 
other hand, what the public is entitled to demand is that no more be exacted 
from it for the use of a public highway than the services rendered by it are 
reasonably worth.' 

"Ordinarily cost of production with a reasonaWe profit added détermines 
the value of the product to the purchaser. This test of value assumes nor- 
mal conditions atfending the production. In tlie absence of proof of spécial 
clrcuiiistnnces. such as those suggested in Reagan v. Trust Co., 154 U. S. 413, 
14 Sup. Ct. 1060. 38 L. Ed. 102S, waste in the management of the road, enor- 
mons salaries, un.iust discrimination as between individual shippers, con- 
struction at a time when material and labor were at the highest price, or in 
loealities where there is not sufficient business to sustain a road, proof of 
the cost of production makes at least a prima facie case. 

"Counsel for respondents upon this branch of the case argue that the 
Chicago. Peorla & St. Louis Railway was unwisely buUt, and invoke. further, 
the doctrine laid down in Covington v. Sandford, 164 U. S. 578, 17 Sup. Ct. 
198. 41 L. Ed. 5C0: 'If the establishment of new lines of transportation would 
cause a diminution of tlie number of those who need to use the road, * * * 
that is not in itself a sufficient reason why the corporation operating the 
road should be allowed to maintain rates that would be unjust to those who 
must and do use the property.' 

"The argument of counsel is based upon the présent existence of the com- 
peti'ave Unes of the Chicago & Alton and Illinois Traction Systems, the lat- 
ter an electric interurban of récent construction. Counsel use five important 
terminal stations for coinparlson with the Chicago & Alton Railroad, showlng 
a considerably shorter niileage than by the Chicago, Peoria & St. Louis Rail- 
way. On the other hand, counsel for petitioners point to other important 
stations, where tbe coniparison is inapplicable, and where their road is the 
direct line ; and, besides, counsel say that there is no évidence in this case 
that two cents a mile is comiieiisatory to tlie Chicago & Alton Railroad. A 
finding, upon évidence of this cbaracter, that a rate in excess of two cents 
a mile is un.lust to the public would lack substantial suiiport and would be 
merely spéculative. Density of population is one of the greatest factors in 
determiniug the reasonableness of a rate. Comparisons between rates are 
of little value, unless ail the éléments that enter into the probleiu are pre- 
.sented. Smyth v. Aines, supra. For a like reason, the comparative table 
'iresented in Respondents' Exhibit 6 is not regarded as of value. 

"From the évidence in this case it appears that, to be compensatory, a 
maximum rate of three cents a mile is necessary. It seems to the master 
that the rights of aie public at nonconipetitive points upon this railroad 
would be adequately protected by conditioning the grant of relief, so that a 
rate of three cents should be the maximum chargeable between any stations 
on its line within the state. 
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"Revenues. 

"The amount of Intrastate passenger revenue, as computed by the accoun- 
tai)t for the petitloners for the j'ear ending June 30, 1909, is $261,339.36, 
while the computatlon made by the accountant for respondents is $261,145.62. 
The différence Is trifling, and does not affect the final resuit sufliciently to 
merit discussion. 

"Findings. 

"From the évidence, therefore, and in accordance with the vlews hereiiv 
expressed, I flnd: 

"(I) That the total value of the Chicago, Peoria & St Louis Raiiway prop- 
erty use<i during the two years ending July 1, 1909, and thereafter by the re- 
ceivers, for the conduet of Its business as a common carrier of freight and 
passengers withln the state of Illinois, is the sum of $5,500,000. 

"(II) That the most équitable basis of division of thls total valuation be- 
tween the freight and passenger trafic is that of gross earnings, and that 
upon this basls the value of said property used during the same perlod for 
the transportation of passengers withln the state of Illinois Is the sum of 
$927,994.98. 

"(III) That the most équitable bases of division of expenses common to the 
freight and passenger trafflc whlch cannot be allocated dlrectly to either are 
those set forth in Exhibit 2, whereby most of thèse expenses (référence betng 
had to the exhibit) are dlvided upon the basis of revenue train mlleage. 

"(IV) That 6 per cent. i)er annum is a reasonable net retùrn upon the 
value of the rallway property used in the transportation of passengers withln 
the state of Illinois. The net annual income upon this basis would be the 
sum of $55,679.69. 

"(V) That the expenses of the intrastate passenger business for the year 
ending .Tune 30, 1908, amounted to $256,923.32, whlle revenue from the same 
source amounted to $248,890.91, leaving a déficit of $8,032.31 in the net earn- 
ings ; that the expenses of the intrastate passenger business for the year 
ending June 30, 1909, amounted to the smn of $260,544.56, while the revenue 
from the same source amounted to $261,339.36, resulting in a surplus of net 
earnings amounting to $794.80. (Exhlbits 3 and 4.) 

"(VI) That the efCect of the opération of the maximum rate law passed by 
the Législature of the state of Illinois in the year 1907 is to deprive petitlon- 
ers of a resisonable retum upon the value of the Chicago, Peoria & St. Louis 
Rallway property devoted to passenger trafllc withln the state of Illinois, 
and that a maximum rate of three cents a mile, chargeable to passengers 
using its Ime wlthin the state, would not be unjust to the public. 

"Conclusion. 

"From the foregolng findings I conclude: 

"That the act of the Législature bî the state of Illinois passed In the year 
1907 entitled 'An act to establish and regulate the maximmn rate of charges 
for the transportation of passengers by corporations or companles operating 
or controlllng railroads in part or in whole in this state and to provide penal- 
tles for the violation of the provisions tliereof and repealing ail acts or parts 
of acts in conflict therewith" Is conllscatory and opérâtes to deprive petitlon- 
ers of the power to eam reasonable compensation for the services rendered 
In the carrlage of passengers, without due process of law and to deny them 
the equal protection of the laws, in violation of the Constitution of the Unit- 
ed States, and that said act, so far as petitloners are concemed, is vold and 
of no efCect, and petitloners are entitled to a decree as prayed in thelr Inter- 
venlng pétition. 

"It is recommended, however, that such decree be so conditloned that a 
rate of three cents a mile shall be the maximum chargeable to intrafitate 
passengers on; the Une of said raiiway. 

"KespectfuUy submitted, Walter McOlellan Allen, 

"Master in Chancery." 
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On August 17, 1911, the Attorney General and his eo-respondents flled ex- 
ceptions to the report and flndings of the master, substantially covertng the 
merits of the report On November 27, 1911, the cause came on for final 
hearing. 

Under section 17 ot act of Congress of June 18, 1910, 36 Stat. 557, c. 
309, Judicial Code, § 266 (U. S. Comp. St. Supp. 1911, p. 236) providing that 
an Interlocutory Injunction, suspending or restraining the enforcement, opéra- 
tion, or exécution of any state statute, by restraining the acts of any state 
oiScers in the enforcement or exécution of such statute, shall be granted only 
by three fédéral judges, the two additional judges were called in the final 
hearing; the preliminary injunction having been granted by a single judge 
prier to the passage of the act of 1910. 

Wilson, Warren & Child, of Springfield, 111., for receivers. 
W. H. Stead, Atty. Gen., and Thomas E. Dempcy, Asst. Atty. Gen. 
(June C. Smith, of Centralia, 111., of counsel), for défendants. 

Before BAKER, Circuit Judge, and IIUMPHREY and SAN- 
BORN, District Judges, 

SANBORN, District Judge (after stating the facts as above). [1] 
A technical question of jurisdiction vvas raised in the former Circuit 
Court by demurrer, and later by answer to the effect that the receivers' 
injunction pétition was not ancillary to the foreclqsure suit, because the 
subject-matter of the pétition is wholly unrelated to the subject-matter 
of the bill. The demurrer was overruled by the Circuit Court, upon the 
authority of Ex parte Young, 209 U. S. 123, 144, 28 Sup. Ct. 441, 52 
L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, holding that a 
fédéral question is raised in suits like this, and Compton v. Jessup, 68 
Fed. 263, 15 C. C. A. 397, Blake v. Fine Mountain Coal Co., 76 Fed. 624, 
22 C. C. A. 430, and like cases, holding that pétitions similar to this 
are ancillary to the main suit, and hence within the jurisdiction. We 
are entirely satisfied that the jurisdiction was properly sustained. 

The Chicago, Peoria & St. Louis Railroad was operated at a loss 
during the fiscal years of 1908 and 1909, and on June 30, 1909, the 
total déficit was $202,071.60. A foreclosure suit was at once begun, 
and this intervening pétition was filed in that suit. Compliance with 
the two-cent maximum passenger rate act of Illinois by the road was 
in part responsible for the déficit. Receivers were appointed, who 
•operated the road under the same conditions up to October 13, 1909, 
when they filed this pétition, alleging that the maximum passenger 
rate act, as applied to this railroad, was confiscatory, and constituted 
a taking of its property without due process of law. A temporary 
injunction was issued, prohibiting the enforcement of the statute as 
to this road, and the receivers thereupon put in force a three-cent 
rate, with one-cent coupons, as provided in the injunctional order. 

The question now before us is whether the évidence shows the 
Illinois rate to be confiscatory, as applied to this particular railroad, 
in respect to passenger returns. 

[2] Earnings from the state passenger business, including mail, 
express, and similar returns from the running of passenger trains, 
are readily found. Expenses directly chargeable to such business 
may also be figured with reasonable certainty. But the "common 
expenses," so called, like maintenance of the Une, the equipment. 
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traffic, and gênerai expenses, and their proper distribution, betvveen 
freight and passenger business, présent much difficulty. The master, 
following the great weight of the expert testimony, as well as the 
décisions of the courts, has adopted and appUed what is known as 
the "revenue train mile" basis in the distribution of thèse common ex- 
penses between the freight business, state and interstate, and the 
passenger. On such basis the road was not earning a fair return 
from its state passenger business up to the time of the receivership, 
and the master concludes that the injunction should be made per- 
manent, and the receivers allowed to charge three cents a mile for 
passenger service. 

The revenue train mile basis of apportionment, as between freight 
business and passenger business, is applied to expenses not directly 
apportionable (called "common expenses") by the following method : 
The ninth annual report of the company shows the train mileage for 
1909 of passenger trains, 446,540; freight trains, 532,962; mixed 
trains, 790; and spécial trains, 338. AU but the last were revenue 
producing trains. Excluding the spécial trains, whose character is 
not shown, the total train mileage was 980,292. Of the mixed trains, 
one-fourth of the mileage was allowed to passenger service ; the bal- 
ance, to freight. The total passenger miles would therefore be 446,- 
737.5; and the freight, 533,554.5 — total, 980,292; and the passenger 
percentage 45.57. The year 1909 is taken, instead of the year 1908 
(June 30 to June 30), because showing a nearer recovery from the 
panic of 1907, and thus being doser to normal conditions. Thus, 
taking the common expense of superintendence for the year, which 
was $7,891.59, the passenger proportion would be $3,596.19. The 
master's figures, for this item are $3,610.50, a différence of $4.31. 
This method of apportionment was applied to ail the common ex- 
penses, in order to ascertain what part were passenger expenses, with 
the modifications referred to in Exhibit 2, shown on another page. 

Next it was necessary to find the proportion of state and interstate 
passenger expense. This was done by finding the state and interstate 
revenues. It was found that the state passenger returns for 1909 
were $261,339.26; interstate, $48,217.58; mail, express, and miscel- 
laneous income earned by passenger trains, undivided as between state 
and interstate, $54,974.46— being a total of $364,531.40. By apply- 
ing the revenue train mile basis to ail common expenses for 1909, 
and allocating ail direct passenger expenses, it was found that both 
thèse kinds of expense, including the proper share of taxes and hire 
of equipment, amounted to $350,914.45, which was the expense of 
producing the $364,531.40; also that the state passenger expense was 
$326,326.75. It was then found that the state passenger revenue rep- 
resented 71.69 per cent, of the total passenger revenue; the inter- 
state, 13.23 per cent.; and express, mail, and miscellaneous, 15.08 
per cent. It was also shown by testimony for the receivers that it 
costs about 15 per cent, more to handle the state passenger business 
than it does the interstate, because 'Of the shorter haul of state pas- 
sengers and other reasons. By applying the additional 15 per centum 
to the operating expense, it was found that 2.75 per cent, of such 
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expense, or $8,973.99, should be added to the state passenger expense ; 
the final resuit being that the state passenger business for 1909 
earned a net return of $794.80, or less than 1 per centum. This 
method is approved in Chicago, etc., Co. v. Tompkins, 176 U. S. 179, 
20 Sup. Ct. 336, 44 L. Ed. 417. Smyth v. Ames, 169 U. S. 466, 18 
Sup. Ct. 418, 42 L. Ed. 819. and Louisville & N. R. Co. v. Railroad 
Commission (D C.) 196 Fed. 800, 824. 

[3] In order to find what the road was fairly entitled to earn on 
its passenger business in 1909, the total value of the railroad in that 
year was found to be $5,510,961. Thèse figures were agreed to by 
both sides, and are supported by the testimony. To obtain the pro- 
portion of the passenger value, state, Interstate, and mail and express, 
the total revenue of $1,554,600.37 was taken, and the total passenger 
revenue found to be 23.45 per cent, of this, making the valuation of 
the passenger proportion $1,292,329.35. 71.69 per cent, of this, or 
$926.464.46, represents the state passenger valuation. This should 
fairly earn 6 per cent., or $55.587.87. On this basis, the earnings tor 
1909 were about $55,000 too small. That this is the proper rule, see 
Smyth v. Ames, supra, and Missouri, K. & T. R. Co. v. Love (C. C.) 
177 Fed. 493 (the Ôklahoma case). 

The plan or formula of division or allocation of expense for each 
fiscal year adopted by the master, and recommended by the testimony 
of substantially ail the witnesses except Mr. Hillman, is as follows : 

A. To the revenue freight train mileage 75 per cent, of the mixed 
train mileage is added, and to the revenue passenger train mileage 
25 per cent, of the mixed train mileage is added, and the common 
expenses are apportioned on the percentage thus obtained. The mixed 
train mileage is treated in this manner, wherever revenue train mile- 
age is used in apportioning common expenses. 

B. Expenses incurred solely in the passenger business were charged 
to passenger, and expenses which could not be separated between 
freight and passenger, but were common to both, were divided in 
the ratio which the passenger revenue train mileage bore to the total 
revenue train mileage. 

C. Wheh the expense was upon a locomotive engaged in straight 
passenger service, the expense was charged to passenger. When the 
expense was upon a locomotive which had made both freight and 
passenger miles during the month, there was charged for each pas- 
senger mile made by that locomotive the average cost per mile of 
like expense on locomotives in straight passenger service. 

D. Thèse are expenses which were incurred solely in the passenger 
service. 

E. Expenses incurred solely in the passenger business were charged 
to passenger, and expenses which could not be separated between 
freight and passenger, but were common to both, were divided in 
the ratio which the total passenger revenues bore to the total freight 
and passenger revenues. 

F. Expenses incurred for a particular yard were charged to pas- 
senger in the ratio which the number of passenger cars bore to the 
total freight and passenger cars there handled. Expenses of a gen- 
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eral character incurred in ail yards were charged to passenger in the 
ratio which the total number of passenger cars bore to the total num- 
ber of freight and passenger cars handled in ail yards. 

G. Where the information obtainable shovved wrecks to be pas- 
senger, the expense was charged to passenger; ;n months in which 
passenger wrecks occurred, ail expense which could not be located 
directly was charged to passenger in the ratio which the passenger 
revenue train mileage bore to the total revenue train mileage. 

Applying this formula to the classification of expense accounts in 
use on most railroads, recommended by the Interstate Commerce 
Commission, we obtain the following for the fiscal year 1909 (where- 
ever the passenger percentage is 45 and a fraction, the figures in the ' 
passenger column represent the revenue train mile basis; when less 
than 45, a direct allocation to the freight business is indicated, and 
when greater than 45, a like allocation to the passenger): 

I3IEECT AND OOMMON EXPENSE TABLE. 

/. Maintenance of Way and Structures. 

Passen- 
Total Expense. Freight. Passenger. ger Per 

Cent. 

1. Superintendenee A Ç 7,891.59 $ 7,891.59 $3,610.50 45.76 

2. Ballast A 1,860.76 1,008.67 852.09 45.79 

3. TIes A 37,242.08 21,582.61 15,659.47 42.05 

4. Kails A 2,843.83 1,952.03 891.80 31.36 

5. Other track uiaterial A 11,702.55 7,594.04 4,108.51 35.11 

6. Koadway and track A 74,891.98 44,528.12 30,363.86 40.54 

7. Kemoval of snow, sand, and 

ice Al 1,191.26 713.10 478.16 40.14 

8. Tunnels. (None.) 

9. Bridges, trestles and cul- 

verts A 23,714.98 12,801.68 10,913.30 46.02 

10. Crossings (over and under) A 24.97 11.88 13.09 52.42 

11. Grade crossings, cattle 

guards, and signs A 6,033.20 3,205.56 2,827.64 46.87 

12. Snow and sand, fences and 

snow sheds. (Xone.) 

13. Signal and Interlocklng 

plants A 586.39 320.71 265.68 45.32 

14. Telegraph and téléphone 

Unes A 5,106.25 2,805.76 2,300.49 45.85 

15. Electric power transmission. 

(None.) 

16. Buildings, flxtures, and 

grounds .A 8,465.75 4,596.50 3,869.25 45.71 

17. Docks and wharves. (None.) 

18. Roadway, tools, and sup- 

plies A 2,521.26 1,394.55 1,126.71 44.69 

19. Injuries to persons A 1,080.66 575.23 505.43 46.77 

20. Stationery and printlng...A 100.67 54.91 45.76 45.46 

21. Other expenses A 1,011.90 541.72 470.18 46.77 

22. Maintaining Joint tracks and 

other tacillties, Dr B 28,964.66 16,23.3.31 12,731.35 43.95 

23. Do. Cr ...B 9,392.17 7,553.35 1,838.82* 19.58 

ïotals $205,752.57 $116,558.12 $89,194.45 43.35 

<TbiB is a déduction, not au addition. 
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II. Maintenance of Eqidpment. 

Total Expense. Freight. 



24. 
25. 

26. 

27. 



28. 
29. 
30. 

31. 
32. 
33. 
34. 
35. 
36. 

37. 

38. 
39. 

40. 
41. 

42. 

43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 

52. 



Superintendence A Ç 15,990.90 

Steam locomotives, repairs G 98,164.44 

Steam locomotives, renewaîs. 
(None.) 

Steam locomotives, déprécia- 
tion G 13,207.44 

Electric Locomotives. 
Repairs. (None.) 
Renewaîs. (None.) 
Dépréciation. (None.) 

Passenger Train Cars. 

Repairs B 18,771.81 

Renewaîs. (None.) 

Dépréciation B 3,067.96 

Freiglit cars, repairs B 179,2.54.68 

Freight cars, renewaîs B 2,573.08 

Freight cars, dépréciation B 31,081.03 

Electric equipment of cars. 
Repairs. (None.) 
Renewaîs. (None.) 
Dépréciation. (None.) 

Floating equipment. 
Repairs. (None.) 
Renewaîs. (None.) 
Dépréciation. (None.) 

Work Equipment. (43-45.) 

Repairs A 2,473.99 

Renewaîs A 130.11 

Dépréciation A 1,602.42 

Shop, machinery, and tools A 6,097.37 
Power plant equipment. (None.) 

Injuries to persons A 941.76 

Statlonery and printing...A 32763 

Other expenses A 1,016.04 

Maintainiug Joint equipment 

at terminais, Dr D 2.31.54 

Do. Gr D 17.91 

Totals $374,914.28 



f 8,754.64 
79.961.26 



Passen- 
Passenger. ger Per 
Cent, 

? 7,236.26 45.26 
18,203.18 18.54 



11,218.80 1,988.64 15.06 



100.00 



179,254.68 

2,573.08 

81,081.03 



18,671.81 99.50 
3,067.96 lOO.OO 



1,343.41 

70.71 

870.91 

3,271.15 


1,130.58 

59.90 

731.51 

2,826.22 


45.70 
46.04 
45.65 
46.35 


593.59 
183.00 

555.82 


348.17 
144.63 
460.22 


36.97 

44.15 
45.30 


210.54 


21.00 


.09 


$316,039.19 


$54,875.09 


14.63 



III. Trafflo Expenses. 

53. Superintendence D $27,184.78 $20,637.03 $6,547.75 24.09 

54. Outside agencies D 36.817.38 33,437.79 3,379.59 0.18 

55. Advertising D 1,.587.88 1,587.88 lOO.OO 

56. Traffic associations D 1,228.54 1,179.48 • 49.06 3.99 

57. ï^ast freight Unes 1,087.72 1,087.72 

58. Industrial and immigration 

bureaus. (None.) 

59. Statlonery and printing. ..B 5,802.07 5,078.14 723.93 12.48 

60. Other expenses. (None.) 

'Xotals $ 73,699.37 $ 61,411.16 $12,288.21 16.67 
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IV. Transportation OtJier Than Train Expenses. 

Passen- 
Total Bxpense. Frelght Passenger. ger Per 

Cent. 

61. Superintendence A $13,851.07 ? 7.573,83 $6,277.24 45.32 

62. Dispatching trains A 15,438.54 8,840.81 6,597.73 45.06 

63. Station employés A 81,444.29 72,703.22 8,741.07 10.73 

64. Weighing and car service as- 

sociation 3,022.22 3,022.22 

65. Coal and ore docks. (None.) 

66. Station supplies and ex- 

pansés A 6,190.25 3,392.46 2,797.79 45.20 

67. Yardmasters and clerks...F 12,149.72 11,992.28 159.41 1.31 

68. ïard conductors and brake- 

nien F 27,036.86 26,397.21 639.65 2.37 

69. Yard switch and signal ten- 

ders F 608.40 597.07 11.33 1.86 

70. Yard supplies and ex- 

penses F 560.22 550.83 9.39 1.68 

71-76. (See next head.) 

77. Operating joint yards and 

terminais, Dr B 97,996.33 84,477.42 13,518.91 1.3.80 

78. Do. Cr B 1,786.82 1,735.16 51.68 2.89 

79-S9. (See next head.) 

90. Interlockers, block and other 

signais B 3,017.32 1,804.87 1,212.45 40.19 

91. Crossing flagmen and gate- 

nien B 3,980.62 2,293.38 1,687.24 42.39 

92. Drawbridge opération. (None.) 

93. Clearing wrecks G 3,154.43 2,169.30 985.13 31.22 

94. Telegraph and téléphone op- 

ération B 1,784.13 1,470.90 313.23 17.56 

95. Operating floating equip- 

nient. (None.) 

96. Express service. (None.) 

97. Stationery and printlng...B 7,360.76 4,476.91 2,88.S.85 39.18 

98. Other expenses B 1,515.94 1.164.42 351.52 23.19 

99. Loss and damage, freight... 16,789.59 16,789.59 

100. Loss and damage, baggage D 1.24 1.24 100.00 

101. Damage to property B 5,522.39 2,400.31 3,122.08 56.54 

102. Damage to stock on rlght 

of way B 2,159.84 1.426.36 733.48 3,3.96 

103. Injuries to persons B 32,541.63 26,728.94 5,812.69 17.86 

104. Operating joint tracks and 

other facillties, Dr B 11,527.19 6,611.17 4,916.02 42.65 

105. Do. Cr B 3,003,92 1,997.43 1,006.49 33.50 

Totals ^342,862.64 $282,789.31 $60,073.33 17.52 
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V. Train Transportation. 

Passen- 
Total Expense. Freigtt. Passenger. ger Fer 

Cent. 

71. Yard eiiginemen F $15,836.12 $15,472.65 ? 363.47 2.29 

72. Eugine house expenses, vard 

engines F 4,652.47 4,564.80 87.67 1.88 

73. FueJ, yard engines F 12,523.97 12.2,30.21 29.3.66 2.34 

74. Water, yard engines F 1,550.26 1,506..38 4.3.88 2.83 

75. Lubricants, yard engines.. F S.50.58 831.55 43.88 2.83 

76. Otlier supplies, yard en- 

gines F 495.20 485.10 10.10 2.24 

79. Motormen. (None.) 

80. Koad enginemen D 77,972.24 51,110.98 26,861.26 34.45 

81. Engine house expense, road 

englues B 21.144.60 11,661.81 9,482.79 44.86 

82. Fuel, road engines 103,804.15 82,654.74 21,149.41 20.38 

83. Water, road englues B 8.199.25 4,765.63 3,43.3.62 41.88 

84. Lubricants, road englues.. G 4,506.75 3,290.09 1,216.66 27.00 

85. Other supplies, road en- 

glues C 3,000.61 2,65.3.84 406.77 13.29 

86. Operatlng power plants. 

(Noue.) 

87. Purchased power. (None.) 

88. Road tralnmen D 71.322.92 50,366.48 

89. Train supplies nnd ex- 

penses B 20.9()9.05 13,614.41 

ïotals Jf346.8S9.47 $261,209.17 

VI. General Expenses. 

106. Salaries and expenses of 

général offlcers A | 14,178.44 $ 7,760.28 

107. Salaries, clerks and attend- 

ants A 21,788.98 11,928.63 

108. General office supplies and 

expense A 4,150.28 2,337.27 

109. Law expense A 8.075.22 4,442.81 

110. Insurance B 4.703.63 4,0:iô.76 

113. Stationery and printUig...A 2.073.74 1,1.54.23 

114. Other expense A 1,67.5.03 944.82 

115. Geuera! administration of 

joint tracks. yards, and 

other facllltles, Dr I) 477.88 303.73 174.15 36.44 

116. Do. Cr A .310.44 



14,9.50.44 


20.97 


7,355.24 


35.08 


$85,680.30 


24.70 


$ 6,418.16 


45.27 


9,860.35 


45.85 


1,813.01 

3,632.41 

667.87 

919.51 

730.21 


43.68 
44.98 
14.20 
44.35 
43.60 



Totals •¥ ,56,812.70 -S .32,597.09 $24,21.5.67 42.62 

Vît. other E.vpnuefi lUreetln AUoeated. 

Taxes $ 51,401 .14 $ ;i9,294.33 $ 12,106.81 23.55 

Hlre of equipuieut, Dr 9,762.11 9,762.11 

Hire of eciuipnient, ('r 517.44 

Kentals, St. Louis Union De- 
pot 5,252.24 

Other rentals. St. Louis 9,097.20 

Reutals, Illinois 21 ..594.27 

Total rentals 35.943.71 22.945.38 12.998.33 36.16 

Total expenses 1,49.8,0.38.05 1,147,12,3.30 350,914.75 2.3.42 

Total revenue 1,564,833.10 1,200,301.70 364,531.40 23.23 

Net revenue for 1909 06,795.05 53,178.40 13,616.65 20.39 

Value of road 5,500,000.00 4,207,679.65 1,292,320.35 23.45 

Net revenue percentage 1.21% 1.26% 1.05 

199 F.— 39 
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It appears from the foregoing that the whole earnings of the 
road for 1909 were only 1.21 per centum upon the fair and conceded 
valuation. This small return resulted in part from the fact that 
the road is a comparatively small one, and partly because it meets 
with sharp compétition by stronger Unes and a well-developed trol- 
ley System. It appears inferentially from the testimony that its 
freight rates cannot be increased. The only practicable escape 
open to the road, therefore, is to enlarge its passenger returns by 
obtaining authority to put in a three-cent fare for state passengers. 
This is not to help out its loss on freight business, but to earn a 
fair return on the state passenger trafïic. Hence the filing of this 
pétition, and the well-prepared case of the receivers, presenting a 
strong inference that the Une was in 1909 obtaining a very inadé- 
quate return upon its passenger business. Much expert testimony 
was taken to the effect that by applying common railroad book- 
keeping the freight business in 1909 paid 1^/4 per centum, and the 
passenger 1 per centum. 

The important question before the master, and now before us, 
is whether the best possible rules for dividing the expense between 
freight and passenger, and between state and interstate passenger 
business, hâve been applied. A more difficult question is rarely pre- 
sented. For want of a better rule, railway experts hâve adopted 
the revenue train mile as a fair (or as the least unfair) basis; that 
is, as the total passenger miles for a year are to the whole number 
of train miles (freight, passenger, and mixed, excluding switching, 
repair, and spécial trains not bringing in revenue), so is the com- 
mon passenger expense, which cannot be directly applied (un- 
known), to the whole common expense (a known quantity). Oth- 
er bases for the division of common expenses, especially between 
intrastate and interstate freight and passenger business, are the 
straight revenue basis (or gross earnings basis), train weights, ton 
miles, passenger miles, engine miles, etc. To apportion common 
expenses between intrastate freight and passenger business, on the 
one hand, and interstate business, on the other, the straight rev- 
enue basis is sometimes used for certain expenses, as in the Ar- 
kansas Rate Cases (C. C.) 187 Fed. 290, 335, 339, 341. To find 
the value assignable to the freight and passenger business, respec- 
tively, freight gross earnings (state and interstate) are taken to 
represent the freight value, and passenger gross earnings the pas- 
senger value, as in Shepard v. Northern P. R. Co. (C. C.) 184 Fed. 
765, 811, 812. But for the apportionment of common expenses be- 
tween freight business, state and interstate, and passenger busi- 
ness, state and interstate, no rule so satisfactory as the revenue 
train mile basis has been discovered. This method of division at 
one time received the approval of the Interstate Commerce Com- 
mission, has been used by many railway companies for their own 
information in advance of any controversy on the subject, was 
adopted by the Wisconsin Railroad Commission in the Buell Case, 
1 Wis. R. R. Com'n Rep. 324, and is approved in several decided 
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cases, particularly the Minnesota case, 184 Fed. 765, supra. Judge 
Sanborn's discussion of this basis is on 184 Fed. 813, as the one 
used by the railway companies and adopted by the master. The; 
revenue train mile hash was also used in the Missouri Rate Cases, 
St. Louis, etc.. Ce. v. Hadley (C. C.) 168 Fed. 317, 348, as appears 
from the language of Judge McPherson on page 348 and by the tes- 
timony of Mr. Johnson in this case. He says this basis was ap- 
plied by the expert state accountants, and approved by the court, 
as, indeed, appears in the report. Care must be taken, in reading 
thèse cited opinions, as well as others, to distinguish between the 
division of comnion expenses between freight business (state and 
interstate) and passenger business, on one hand, and the division 
of earnings for valuation purposes, or the séparation of common 
expenses between intrastate freight and passenger business, and 
interstate, on the other. None of the opinions are as clearly or 
carefully stated as tliey might bave been in thèse respects, but a 
careful reading leaves no doubt whatever. 

To illustrate the diiïiculty of treating accounts on bases other 
than the revenue train mile, take account No. 2, Ballast, the total 
cost of which for 1909 was $1,860.76. Of this 90 per cent, is sup- 
posed to be due to weather and 10 per cent, to wear. The 10 per 
cent, or $186, may therefore be distrilmted between freight and 
passenger on the revenue train mile basis, 45.79 per cent., or $85.16, 
for passenger, and $100.84, freight. How shall the weather pro- 
portion be divided? Weather bears no doser relation to gross 
earnings, or train weights, than it does to revenue train miles. 
Any application of a weather expense between passenger and 
freight is unsatisfactory, and for want of a better plan it is divided 
on the revenue train mile basis. Ties, bridges, and culverts, grade 
crossings, and fences, cattle guards, and signs (ail under the gên- 
erai head "Maintenance of Way and Structures"), rest substan- 
tially on the same ground as ballast, while the others of the 19 
primary accounts in this head are naturally divisible on the revenue 
train mile basis. 

Under the second gênerai head, "Maintenance of Equipment," 
many of the primary accounts are directly allocated. The rest are 
fairly divisible between freight and passenger business upon the 
revenue train mile basis. 

The third gênerai account, "Traffic Expenses," does not bear as 
close a relation to the revenue train mile as the equipment group ; 
but the amount of common expense distributed to passenger is rel- 
atively small. Most of the items hâve been directly allocated be- 
tween freight and passenger. 

The other two gênerai accounts, 5 and 6, "Transportation Ex- 
penses" and "General Expenses," bear a doser relation to revenue 
train miles than to any other principle of division. Many of the 
items in thèse heads are divided by Mr. Hillman on the revenue 
basis. 

On the whole, therefore, we are satisfied that the master bas 
adopted the best method obtainable, one less unsatisfactory than 
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any other which can be fairly applied. Whether we follow the 
great weight of évidence, or the décisions cited, we may feel that 
justice has been done, and that the master's findings and conclu- 
sions should be stistained, except one provision. He recommends 
that the decree provide that a maximum rate of three cents per mile 
be made chargeable for state passengers. This would probably be 
the exercise of the législative power of making rates, and not a 
judicial power. See cases cited in Peoria Waterworks Co. v. Pe- 
oria Ry. Co. (C. C.) 181 Fed. 990, 1004. In this respect the decree 
should provide that the District Court may, in exercising its func- 
tion of managing the road in its possession, institute any rate, not 
exceeding three cents, as in its judgment may be fair and proper. 
A decree should be entered in accordance with this opinion. 



In re F. M. & S. Q. CARLILB. 
(District Court, D. North Carolina. September 30, 1912.) 

1. BANKnijPTCY (g 224*) — Pbefeeences — Action to Recoveb Pbopkrty — Na- 

TiTBE or Suit. 

Bankr. Act Jiily 1, 1<898, c. 541, § 23b. 30 Stat. 552 (U. S. Comp. St. 
1901, p. 3431), as amended by Act Feb. 5, 1903, c. 487, § 8, 32 Stat. 
79S (U. S. Comp. St. Siipp. 1911, p. 1499), confen-lns; on fédéral and state 
courts jurisdlction of suits by tlie trustée to recover property frandulent- 
ly or preferentially transferred or incumtiered withln four months before 
bankmptcy, does not confer jurisdlction on the référée of a pioceeding 
by the trustée to recover choses in action pledged by the bankrupts to 
the recelver of a bank to secure an overdraft withln four months of the 
bankruptcy proceedlngs, on the ground that such transfer constituted a 
voidable préférence ; tlie recelver of the bank elaiming adversely to the 
bankrupts and to their trustée, and such action not being a proceeding in 
bankruptcy, but an action to recover property from an adverse claimant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig, § 383 ; Dec. 
Dlg. § 224.*] 

2. Bankkuptcy (§ 311*) — Préférences — Avoidance. 

Bankr. Act July 1, 1898, c. 541, § 57g, 30 Stat. 560 (TJ. S. Comp. St. 
1901, p. 3443), as amended by Act Feb. 5, 1903, c. 487, § 12, 32 Stat. 799 
(U. S. CoiBp. St. Supp. 1911, p. 1504), déclares that the claims of credi- 
tors who hâve recelved préférences voidable under section 60b, or to 
wliom eonveyaiices, transfers, asslgnments, or incunibrances, void or 
voidable under section 67e, hâve been made or given, shall not be al- 
lowed, unless such creditors snrrender their préférences, etc. Section 60a 
déclares that a person shall be deemed to hâve given a préférence if, 
being insolvent, he has, wlthin four months before the flling of the péti- 
tion, or after the flling thereof and before adjudication, procured or 
sufEered judgment against him, or made a transfer of any of hls prop- 
erty, the effect of whlch wHl be to enable any one of hls creditors to ob- 
taln a greater percentage than any other of the same elass, etc. HelO, 
that a préférence under section 60a is not voidable, nor does it prevent 
the preferred creditor from proving hls claim for any balance remaining 
due after exhausting the property transferred. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §| 497-500; 
Dec. Dig. § 311.*] 

•For otUer cases see same topic & § ndmeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE F. M. <fe S. Q. CAELILB 613 

8. Bankrtiptct (§ 166*) — Piîopeiîtt ïkansfekred — Recovebt by Trustée — 
Pbefeeences. 

Bankr. Aet July 1, 180S, c. 541, 30 Stat. 544 (U. S. Couip. St. 1901, p. 
3418), does not confer on the trustée the rlght to reeover property trans- 
ferred by the bankrupt within four montlis prlor to bankruptcy proceed- 
Ings, imless the éléments prescribed by section 60b are shown to exist. 

fEd. Note. — For other cases, see B.anki'uptcy, Cent. Dig. i§ 250-253, 
255-258 ; Dec. Dig. § 166.*] 
4. BANKR0PTCT (§ 166*) — Pbopeetï- Teansfebbed — "Pebfebkkck" — Recovebt 
BT Trustée-, 

Bankr. Aet July 1, 1898, c. 541, § 60b, 30 Stat. 5C2 (U. S. Ctimp. St. 
1001, p. 3445), déclares a recoverable "préférence" to consist of a trans- 
fer of property within four months of the filing of the pétition by a per- 
son who Is insolvent, when the person to whom the transfer is made 
shall then hâve reasonable cause to believe that the enforcenjent of the 
transfer will efTect a préférence, lleld, that where, at the tiine the bank- 
rupts transferred certain choses In action to the receiver of a bank to 
secure an overdraft, the receiver did net bave reasonable cause to believe 
that the bankrupts were insolvent, as distingnished from mère ground 
for suspicion that they might be, and thelr flnancial condition was sueh 
at the time of the transfer that the bankrupts tbeuiselves might reason- 
ably hâve thought that they «'ère not insolvent, the transfer was not 
voidable. 

fEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258 ; 
Dec. Dig. § 166.* 

For other définitions, see Words and Phrases, vol. C, pp. 5489-5499; 
vol. 8, p. T759.] 

6. Bankruptcy (§ 303*) — Préférences— Vacation — Bukden of Peoof. 

In a suit by a bankrupt's trustée to reeover a préférence alleged to be 
voidable under Bankr. Aet July 1, 1S98, c. 541, § 60b, 30 .Stat. 562 (U. S. 
Comp. St. 1001, p. 3445), the burden of proof is on the trustée to show 
that the bankrupts were insolvent when the transfer was made, and that 
the créditer had reasonable ground to believe tliat the enforcement of 
the transfer would effect a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §J 458-462; 
Dec. Dig. § 303. *J 

In Bankruptcy. In the matter of bankruptcy proceedings of F. 
M. & S. Q. Carlile. On pétition to review a referee's order set- 
ting aside a transfer of certain choses in action made by the bank- 
rupts to the receiver of the Bank of Tarboro. Reversed. 

James Pender, of Tarboro, N. C, for estate. 

H. A. Gilliam and W. Stamps Howard, of Tarboro, N. C, for re- 
ceiver. 

CONNOR, District Judge. The controversy presented by the 
record relates to the vahdity of the transfer of certain choses in ac- 
tion made to the receiver of the Bank of Tarboro by the bankrupts 
within four months prior to the institution of proceedings in bank- 
ruptcy, to secure an overdraft due the bank. 

[1] Before proceeding to discuss the merits of the case, I deem 
it proper to call attention to the irregularity in the proceedings had 
before the référée and the method adopted for bringing the question, 
raised by his ruling and exceptions thereto, before the court. The 
trustée seeks to hâve the receiver deliver certain choses in action or 

*For Dtiier caseï see lame toplc & % mniBSB in Dec. & Am. Digs. 1907 ta date, A Rep'r Indexes 
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the proceeds thereof, transferred to him by the bankrupts within 
four months prior to the institution of proceedings in bankruptcy, al- 
leging that such transfer constituted a voidable préférence. It will 
be observed, by référence to the language of section 60b, that in such 
cases the trustée is empowered to institute an action in the court des- 
ignated by the act. 

"The Bankrupt Act, as amended, confers jurlsdietion of suits for the re- 
covery of property uuder sections 60b, 67e, and 70e upon the courts of bank- 
ruptcy, without the defendant's consent." 2 Loveland, Bankruptcy, § 536. 

"An action to recover property from an adverse claimant, for the estate of 
a bankrupt, is net a proceedlng In bankruptcy. It présents a controversy aris- 
Ing in bankruptcy. The référée has no jurisdiction in such cases. The 
gênerai rule is that the trustée must bring an independent suit at law, or in 
equity, to recover money or property In the possession of a person who claims 
a right, title, or iuterest in it as against the trustée. Summary proceedings 
on a motion, or notice, or rule, to show cause, eannot be substituted for 
plenary suits in such cases." Loveland on Bankruptcy, § 540. 

In Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620, 
it appeared that the bankrupt had deposited certain notes with his 
surety on a bail bond given in an action pending in the state court. 
Upon his adjudication in bankruptcy, the trustée, by a proceeding in 
the bankrupt court, sought to enjoin the surety from collecting the 
notes and to hâve them delivered to him for the benefit of the bank- 
rupt's estate. Referring to the procédure, Mr. Justice Peckham said : 

"It was a summary application to the court in bankruptcy to grant an order 
in a niatter, the resuit of the grauting of which would he to Immediately take 
from the surety nioneys v^rhich had been deposited wlth him before the com- 
mencement of the proceedings, and thus conjpel him to come into the bank- 
ruptcy court for the litigation of questions as to his right to retain the money 
claimed by him. It would also enjoin the plaintiffs in the state suits from 
proceedlng to eollect their judgraents from the surety iii the bail bonds. To 
extend such a jurisdiction over an adverse claimant would be within the pro- 
hibition of sections 23a and 236, whetlier such jurisdiction were exerted by 
an action, strictly so ealled, or by a summary application to the court In 
bankruptcy. * * * jf the trustée desired to test the question of the right 
of the surety to retain the money, he must do so in accordance with the 
provisions of the sections of the Bankrupt Act, above referred to." 

The learned justice points out clearly the distinction between the 
facts in the case before the court and those in Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, in which the summary 
jurisdiction of the bankrupt court to order the deUvery of property 
to the trustée was sustained. 

In First National Bank v. Title & Trust Co., 198 U. S. 280. 288, 
289, 25 Sup. Ct. 693, 69S (49 L. Ed. 1051), Mr. Chief Justice Fuller, 
referring to the similarity of the language, in this respect, used in 
Act March 2, 1867, c. 1176, 14 Stat. 517, and that of 1898, says that 
the décisions construing that act are appHcable, and that — 
"it was settled that the bankruptcy court was without jurisdiction to dé- 
termine adverse claims to property, not in possession of the assignée in bank- 
ruptcy, by summary proceedings, whether absolute title or only a lien was 
asserted." 

Référence to the language of section 23 of the Bankrupt Act of 
1898, în the light of the décisions of the Suprême Court, demonstrates 
tTiat Congress — 
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"manifested its intention tliat coutroversies, not strictly or properly part of 
the proceedings in bankruptcy, but independent suits, brought by the trustée 
in bankruptcy to assert a title to money or property against strangers to those 
proceedings,' should not come within tlie jurisdiction of the District Court 
of tlie United States, 'unless by consent of the proposed défendant.'. One ob- 
ject in inserting this clause in the act may well hâve been to leave such cou- 
troversies to be tried and determined, for the most part, in the local courts 
of the State, to the greater econoniy and convenience of lltigants and wit- 
nesses." Bardes v. Bank. 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175; 
AVall V. Cox, 181 U. S. 244, 21 Sup. Ct. 642, 45 L. Ed. 845. 

Subséquent to thèse décisions, section 23b, was amended by add- 
ing the words : 

"Except suits for the recovery of property under section sixty, subdivision 
b, and section sixty-seven, subdivision e and section seventy, subdivision e." 
Amendment of 1903. 

A standard writer on bankruptcy, discussing the subject, says: 

"The amendatory act of 1903 has, however, re-enacted the doctrine [of the 
act of 1867J of concurrent jurisdiction [in the fédéral and state courts] at 
least as to suits by the trustée to recover property fraudulently or preferen- 
tially trausferred or incumbered within the four months period." Collier, 
Bankruptcy (8th Ed.) 394. 

The amendments to the bankrupt law, as interpreted by the court, 
would seem to clarify the subject of jurisdiction in plenary suits. 
When the trustée deems it his duty to demand, and seek to recover, 
the possession of property, or the proceeds thereof, held by an ad- 
verse claimant, or one to whom a transfer, assignment, or other con- 
veyance has been made, which under the' provisions of section 60b 
is a voidable préférence, or under section 67e is a fraud upon cred- 
itors, under the Bankruptcy Act, or under section 70e under the state 
laws, he must bring a plenary action in the District Court of the 
United States, or in the state court, having jurisdiction of the subject- 
matter and parties. Collier, Bankruptcy, 407, 408. The question of 
jurisdiction of the référée to proceed summarily to order the surren- 
der of property held by an adverse claimant is discussed, and the au- 
thorities reviewed, in Re Peacock (C. C.) 178 Fed. 851. The reason 
upon which Congress proceeded is stated by Mr. Loveland in his work 
on Bankruptcy (4th Ed.) § 37. He says: 

"In such cases the court is not exercising jurisdiction In bankruptcy, but 
the jurisdiction of an ordinary court of law or equity, and the parties would 
be deprived of the usual process of law in défense of their rights In sum- 
mary proceeding. The défendant, In such cases, may be entitled to trial 
by jury, or to put in évidence upon an Issue regularly made by pleadings, 
or to hâve the decree or judgment reviewed upon appeal or writ of error." 

It is a mistake to suppose that ail persons having transactions with 
one who is adjudged a bankrupt, acquiring rights of property adverse 
to the bankrupt, and therefore to his trustée, who succeeds to the 
bankrupt's rights, may be drawn, without their consent, into the 
bankrupt court before the référée, and such rights summarily dealt 
with, depriving them of trial by jury and other rights which, but for 
the intervening bankruptcy, are secured to them. Such a person is 
not required to go into the bankrupt court to assert his rights, nor 
can he, without his consent, be drawn into it by summary process. It 
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is equally clear that if one be in possession of property as the bailee 
or agent of the bankrupt, or if he takes from the possession of the 
trustée property belonging to the bankrupt, he may, upon notice, be 
summarily ordered to surrender such property to the trustée. Muel- 
1er V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. The 
référée may, upon pétition of the trustée, and upon notice to such per- 
son, proceed to ascertain whether the person in possession is a bailee 
or agent, or otherwise holds such possession for the bankrupt, or 
whether he is an adverse claimant. If, upon such examination, he 
finds that such person is an adverse claimant, he must dismiss the 
pétition and remit the trustée to his plenary action; otherwise, he 
may order the delivery of the property to the trustée. His ruling 
in this proceeding may, upon the pétition of either party, be reviewed 
by the judge of the District Court. General Orders in Bankruptcy 27 ;^ 
Collier on Bankruptcy (8th Ed.) 883. When the ruling complained 
of pertains to questions arising in the course of the administration 
of the estate, of which the référée has jurisdiction, it is subject to 
review as prescribed by the General Order. This can be done only 
upon pétition. The Circuit Court of Appeals has jurisdiction to review 
the orders and judgments of the District Court upon matters of law. 
Section 24. See Collier on Bankruptcy, 433. 

The record in this case does not, in many respects, conform to the 
statute or provisions of the order, and, but for the fact that the par- 
ties hâve submitted themselves and their rights to the jurisdiction 
of the court, waiving ail questions of procédure, consenting that the 
référée should hear the matter, it would be my duty to remand the 
record to the référée and direct him to dismiss the proceeding. This 
would resuit in delay, and entail expense to the parties and the es- 
tate of the bankrupt. The testimony is undisputed and the question 
of law free from difficulty. I therefore deem it my duty, in the in- 
terest of substantial justice, and to prevent further delay, to dispose 
of the case as presented upon the record. This, however, is not to 
be regarded as a précèdent for future action in this district. It is 
one of the evils, against which an intelligent sentiment, both profes- 
sional and lay, is making protest, that substantial justice is too fre- 
quently either delayed or denied by a nonobservance of rules of pro- 
cédure, or by their rigid, technical enforcement. 

[2] Proceeding, therefore, to a disposition of the case as disclosed 
by the transcript, I note that the référée bases his conclusion upon 
the language of section 60a, quoting it in his opinion. The solution 
of the question presented by the contention made by the trustée is dé- 
pendent upon the construction of section 60b. A préférence under 
section 60a is not voidable, nor does it, under section 57g, as amended 
by the act of 1903, prevent the preferred créditer from proving his 
claim for any balance remaining due after exhausting the property 
transferred. It will be noted that section 57g, as originally enacted, 
precluded a creditor, vvho had received a préférence as defined by 
section 60a, from proving his debt until he had surrendered the prop- 
erty transferred. Subséquent to, and by reason of, the décision in 
Pirie v. Chicago Title & Trust Ce, 182 U. S. 438, 21 Sup. Ct. 906, 45 L 
Ed. 1171, Congress amended section 57g, so that only a préférence 

' S9 Fed. xl, 82 C. C. A. iitH. 
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as defined by section 60b prevented the créditer from proving the 
balance of his debt without surrendering his préférence. 

[3] At no time did the Bankrupt Act of 1898 give to the trustée 
the right to recover property transferred within four inonths prior to 
proceedings in bankruptcy, unless the éléments prescribed by section 
60b were shown to exist. A préférence, as defined by section 60a, is 
without any effect upon the right of the creditor, since the amendment 
of 1903 to section 57g. It would be a strange conclusion that a simple 
préférence under section 60a entitled the trustée to recover the prop- 
erty transferred, when, under section 57g, as amended, he can prove 
his debt without surrendering the préférence. 

[4] We are thus brought to inquire whether, under the provi- 
sions of section 60b, the testimony before the référée entitles the 
trustée to recover the property transferred by the bankrupt on 
August 11, 1911; that is, dbes the testimony establish the alléga- 
tion that the transfer constituted a voidable préférence? Section 
60b defines such a préférence, so far as applicable to this case, as 
(1) a transfer of property, (2) within four months before the filing 
of the pétition in bankruptcy, (3) by a person who is insolvent, 
(4) when the person to whom the transfer is made shall then hâve 
reasonable cause to believe that the enforcement of such transfer 
will efïect a préférence. When thèse essential éléments are found 
in a transaction between a bankrupt and his creditor, it is provided 
that— 

"it sliall be voidable by the trustée and he niay recover tlie property or its 
value." 

For the définition of the word "préférence," as used in section 
60b, recourse must be had to section 60a. We there find that, in 
order that a transfer, etc., shall operâte as a préférence, within the 
meaning of the act, it must — 

"euable the creditor, to whom the transfer is made, to obtain a greater per- 
eentage of his debt thaii any other such ereditors of the saine class." 

Thus it is seen that section 60a defines a "préférence," section 
60b a "voidable préférence," section 67e a "fraudulent préférence," 
under the Bankrupt Act, and section 70e a "transfer of property," 
fraudulent under the state law. For the définition of a préférence, 
which is declared to be an act of bankruptcy, see section 3. With- 
out question, the évidence before the référée establishes a préfér- 
ence within the terms of section 60a, leaving in controversy the 
sole question whether it brings such préférence within the terms 
of section 60b. 

[5] The burden of proof is upon the trustée. Loveland on Bank- 
ruptcy (4th Ed.) § 544; Barbour v. Priest, 103 U. S. 293, 26 h. 
Ed. 478. Judge Sanford in Kimmerle v. Farr, 189 Eed. 295, 111 
C. C. A. 27 (vSixth Circuit), says that the burden of proof is on 
the trustée in bankruptcy, seeking to avoid as a préférence a trans- 
fer of property made by a bankrupt, to prove by sufficient évidence 
ail of the essential éléments of a voidable préférence. The ques- 
tion discussed in that case, whether it is essential to show that the 
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créditer knew of the debtor's intention to create a préférence, is 
eliminated by the amendment of 1910; the words inserted in sec- 
tion 60b by the amendment of 1903, "had reasonable cause to be- 
lieve that it was intended thereby to give a préférence," being 
stricken ont. Loveland on Bankruptcy (4th Ed.) § 492. 

Did Pennington, or his attorney, who drew and took the trans- 
fer, hâve reasonable cause to believe that the effect of the trans- 
fer would be to give a préférence, as defined by section 60a? F. 
M. Carlile was the only v^fitness examined before the référée. He 
says that, when Pennington was appointed receiver of the Bank 
of Tarboro, in June, 1911, the firm of F. M. & S. Q. Carlile was 
overdrawn $1,263.78; that they owed the bank $700 by note, and 
another note of $1,000 secured by mortgage on real estate; that 
they executed the transfer to Pennington in the office of Mr. Gil- 
liam, one of his attorneys, for notes and accounts amounting to 
about $1,050, and a promise to deliver in ten days thereafter $300 
more; that at the time he executed the transfer he thought his 
firm was entirely solvent, and so represented to Mr. Gilliam ; that 
he stated to Mr. Gilliam that they had $1,000 solvent accounts, $570 
notes secured by mortgages, $1,700 cash account (about), $5,000 
stock (about), $800 hearse and wagon (about), and at the same 
time represented that the liabilities of said firm, other than its in- 
debtedness to the Bank of Tarboro, did not exceed $3,000 ; that at 
that time he had no idea that the firm would go into bankruptcy 
within four months from said date; that he assured Mr. Gilliam 
that, by giving them the extension, they would be able to liquidate 
ail of the firm's obligations; that Mr. Pennington asked him about 
securing the overdraft — said he would grant the extension if the 
coUaterals were put up. This is ail that was said about it. He 
did not say that if they were not put up he would "push them for 
it." Their purpose in making the transfer was not to give the 
bank a préférence, but to secure the overdraft. There is no évi- 
dence that Pennington had any information in regard to the finan- 
cial condition of Carlile. 

The only other évidence introduced was the schedule, filed by the 
bankrupts, October 14, 1911, from which it appears that they owed 
debts, secured, $5,305 (it appears that the property mortgaged was 
of sufficient value to pay thèse debts), and $5,627.04 unsecured 
debts. The schedules show stock valued at $4,000, notes secured 
by title retained to furniture purchased $1,300, notes for pianos, 
title retained, $670, hearse and wagon $515, and debts due on open 
accounts $1,500. It does not appear that either Mr. Pennington or 
Mr. Gilliam had any knowledge of, or information in regard to, 
the indebtedness of the firm, other than that due the bank, or any 
other knowledge or information in regard to the character, etc., of 
the property other than that given by bankrupts. Certainly, if 
they were justified in accepting that information — that is, if they 
had no good and sufficient reason to doubt the truth of it — there 
was nothing in the statement calculated to create a reasonable be- 
lief that the firm was insolvent; that is, that the bankrupts were 
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making false statements, and that, in accepting the transfer, they 
were receiving a préférence. 

The référée finds, I présume, from the account of the trustée, 
that he has not, after diligent effort, been able to realize more than 
$3,624 cash from the property. This finding, however, is of httle 
probative value in ascertaining what information Mr. Pennington 
or his attorney had on the subject on August 11, 1911. There is 
no évidence in the record in respect to the moral character of the 
bankrupts, the manner in which they had been conducting business, 
or their commercial crédit. Nor is there any évidence in regard to 
the extent or character of their dealings with the bank — whether 
their account was frequently overdrawn, or how long the over- 
draft had existed. There is nothing to indicate that the receiver 
had been, prior to his appointment, connected with the bank, or 
was acquainted with the relations existing between the bank and 
the bankrupts. It does not appear that the receiver did anything 
more than a prudent and faithful discharge of his duty demanded. 
While the overdraft was large for men of their worth, we may 
take notice of the fact that, for some reason, the bank went into 
the hands of the receiver in midsummer, at a season when, in this 
section, cash business is duU and money scarce. While prudent 
banking would suggest that customers be called upon to either 
cover the overdraft or give security, yet the mère fact that a cus- 
tomer of a bank, carrying a stock of $4,000, etc., has overdrawn for 
$1,263, would not, of itself, be calculated to create a reasonable 
appréhension of insolvency. 

The correct rule is well stated by Mr. Justice Bradley in Grant 
V. National Bank, 97 U. S. 80, 24 L. Ed. 971, in which he says : 

"Some confusion exists in the cases as to the meaning of the phrase 'having 
reasonable cause to believe such a person is insolvent.' Dicta are not want- 
ing which assumes that it has tlie same meaning as if it had read 'having 
reasonable cause to suspect such person is insolvent.' But the two phrases 
are distinct in meaning and effect. It is not enough that a creditor has some 
cause to suspect the insolvency of his debtor ; but he must bave such a knowl- 
edge of facts as to induce a reasonable belief of his debtor's insolvency, in 
order to invalidate a security taken for his debts. To make mère suspicion 
a ground of nulllty In such a case would render the business transactions of 
the community altogether too insecure. It was never the intention of the 
framers of the act to estahllsh any such rule. A man may hâve many grounds 
of suspicion that his debtor Is in failing circumstances, and yet hâve no 
cause for a well-grounded belief of the fact. He may be unwilllng to trust 
him further, he may feel anxious about his clalm, and hâve a strong désire 
to secure it, and yet such belief as the act requires may be wanting. Obtain- 
ing additional security, or receiving payment of a debt. under such circum- 
stances, is not prohibited by the law. • » * The debtor is often buoyed 
up by the hope of being able to get through with his ditticulties long after his 
case is, in fact, desperate, and his creditors, if they knew anything of liis 
embarrassments, either particlpate in the same feeling, or at least are willing 
to think that there is a possibllity of his succeedlng. To overhaul and set 
aside ail his transactions with his creditors, under such circumstances, be- 
canse there may exist some grounds of suspicion of his inability to earry 
himself through, would make the bankrupt law an engine of oppression and 
Injustice." 
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In the languagè of Mr. Justice Bradley in the opinion cited, tlie 
évidence before the référée falls far short of establishing that the 
receiver had reasonable cause to believe that Carlile was insolvent 
at the time the transfer was executed. Mr. ColHer, in his excel- 
lent A¥ork on Bankruptcy, at page 669, says : 

"It lias been held tliat it is not necessary l'or îi credltor to know, or hâve 
reasonable cause to believe, that the debtor is insolvent v?lien a mortgage or 
pledge is made wlthm the four mouths period to secure an antécédent debt." 

In support of this guarded statement the author cites In re 
Mills (D. C.) 162 Fed. 42, 20 Am. Bankr. Rep. 501. An examina- 
tion of the "headnote" (No. 4) sustains the statement of Mr. Col- 
lier and the referee's conclusion in this case. An examination of 
the case, as reported, explains how the error found its way into the 
"headnote." The référée, in an elaborate report, finds as a fact 
that the creditor had, not only reasonable cause to believe that the 
debtor was insolvent, but that the officers of the trust company 
well knew that he was insolvent. On page 48 of 162 Fed. the 
référée says: 

"The référée further holds that, when a mortgage or pledge is made to se- 
cure an antécédent debt, within four months of the flling of pétition in bank- 
ruptcy against him, it is not necessary that the creditor should hâve rea- 
sonable cause to believe that the debtor was then insolvent; a différent rule 
applying to such a case from that which governs when there is an absolute 
payment of a pre-existing debt" — saying that the law is "directly so held by 
the Circuit Court of Appeals in this (the Fourtli) circuit, in Farmers' Bank v. 
Carr, 127 Fed. 690 [62 0. C. A. 446]." 

An examination of the case does not sustain the construction 
put upon it. It does not very clearly appear from the report how 
the question arose, but it is manifest, from Judge Simonton's opin- 
ion, that the conclusion reached by the court was based upon the 
fact that the preferred creditor had notice of such facts as should 
hâve created a reasonable belief of the debtor's insolvency. It 
will be found that the cases cited by the référée (McNair v. Mc- 
Intyre, 113 Fed. 113, 51 C. C. A. 89; In re Hill [D. C] 140 Fed. 
984; In re Pease [D. C] 129 Fed. 446) do not sustain his conclu- 
sion. So much of the report (page 48) as discusses this question 
is entirely unnecessary and surplusage, because he had found the 
fact of actual notice of insolvency upon which the ultimate con- 
clusion was based. It will be noted that, when the report came 
before Judge Purnell, District Judge, he wrote no opinion, sim- 
ply stating that "the findings of fact are supported by ample proof" 
and "are in ail respects confirmed." It is true that he also says 
that the conclusions of law are also confirmed ; but a reasonable 
construction of the last words used by the judge restricts the con- 
clusion of law to such as are applicable to the findings of fact. The 
case, as thus explained, is in harmony with the uniform current of 
authority and the manifest meaning of the statute. 

I hâve deemed it proper to make this référence to the error into 
which one, following the "headnote" and the languagè of the réf- 
érée in that case, may be led because of the fact that the case is 
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from this district. In view of the fact that the parties hâve sub- 
mitted to the jurisdiction, and by their actions waived ail questions 
of regularity of procédure, I hâve discussed and decided the ques- 
tions presented, thus saving time and expense in the final settle- 
ment of the estate. The error into which the référée fell is the 
resuit of supposing that the case was governed by section 60a, in- 
stead of section 60b. He does not find, because in his view of 
the law it was not material to inquire, whether the receiver or his 
attorney had a reasonable ground to believe that Carlile was in- 
solvent. I am of the opinion that he was correct in finding that 
the transfer operated as a préférence as defined by section 60a, but 
was in error in holding that this entitled the trustée to recover the 
property. I am further of the opinion that the évidence does not 
establish a voidable préférence within the définition of section 60b. 
There is no suggestion that the transfer was void under section 67e. 
The trustée, therefore, is not entitled to recover the property in 
controversy. 
The order of the référée is reversed. 
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GREAT NORTHERN RY. CO. v. .SAME. 

(District Court, W. D. Washington, S. D. September 9, 1912.) 

Nos. 1,093, 1,094. 

1. Cabriers (§ 18*) — Suit to Enjoin Enforoement or Rates Established 

BY State— Proper Parties. 

In a suit by a rallroad company against a state commission to enjoin 
tlie enforcement of freiglit rates establislied l)y it under a .state statute, 
sliippers of articles affected by siit-li rates may propeiiy be joined as de- 
fendants as représentatives of tbeir class on an allégation that, uuless 
enjoined, they will attempt to enforce such rates. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

2. Parties (§ 91*) — Misjoindeb or Défendants — Parties Entitled to Ob- 

JECT. 

The objection that défendants are not neeessary or proper parties, and 
are hnproperly joined, cannot be raised by other défendants who are 
proper parties. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. J 149; Dec. Dig. 
« 91.*] 

S. Commerce (§ 61*) — State EEQtJLATioN of Rates — Validitt — Atpbctino 
Interstate Commerce. 

That the enforcement of intra state frelght rates established by a state 
commission between points within the state will maiie it iiecessary for a 
carrier for the protection of its business to voluntarily reduce certain of 
its Interstate rates does not render the order of the commission tnvalid 
as affecting interstate commerce; its effect therein being Indirect and 
merely incidentai. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §| 81-84; Dec. 
Dig. § 61.*] 

'Fov otber cases see same topic & i numeer in Dec. & Am. Dis*. 1907 to date, & Rep'r Indexe» 



622 199 FEDERAt BBPOBTEfi 

i. Cabeiebs (? 12*)— CoNSTiTUTioNAi, I«A.w (§ 298*)— Statb Régulation op 
FiœiGST Bâtes — Validity — Ekasonabubness or Rates. 

itelght rates established by state authority are invalld as unreason- 
able and conflscatory, if so low that a carrier cannot earn a falr and rea- 
sonable return on the value of the property devoted to the service, and 
wbat constltutes a fair return Is a mixed question of law and fact 

[Ed. Note.— For otber cases, see Carriers, Cent. Dig. §§ 11, 15-20; Dec. 
Dlg. § 12 ;* Constitutlonal Law, Cent Dig. f 847 ; Dec Dig. § 298.*] 
6. CAKBiEhs (§ 18*)^SuiT TO Enjoin Enfobcement OB' Rates Established 
BY State — Pleadinq. 

In a suit by a railroad Company to enjoin enforcement of an order of 
a State commission establishing Intrastate rates on certain classes of 
f relght only, it is not sufflclent for tbe bUl to allège that, under sucb or- 
der, complainant cannot earn a fair return on its entire Intrastate frelgbt 
business, but It must allège facts from which it can Jbe determmed 
whetlier the particular rates afCected by the order are fair and reason- 
able in themselves. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§■ 13, 16-18, 20, 
24; Dec. Dlg. § 18.*] 

In Equity. Suit by the Northern Pacific Railway Company 
against George A. Lee, Jesse S. Jones, and Harry E. Wilson, mem- 
bers constituting the Public Service Commission of Washington, 
W. V. Tanner, Attorney General of Washington, and J. L. Car- 
man and C. H. Hyde; also suit by the Great Northern Railway 
Company against said Commission and Attorney General and Fred 
Sylvester and George E. Sylvester. On demurrers to bills. De- 
murrers sustained. 

Geo. T. Reid, J. W. Quick, and L. B. da Ponte, ail of Tacoma, 
Wash., for complainant Northern Pac. Ry. Co. 

W. V. Tanner and Stephen V. Carey, both of Seattle, Wash., for 
défendants Lee, Jones, Wilson, and Tanner. 

F. V. Brown, of Seattle, Wash., for complainant Great Northern 
Ry. Co. 

S. J. Wettrick, of Seattle, Wash., for défendants Sylvester, 

CUSHMAN, District Judge. Thèse cases are now before the 
court upon demurrers to the complaints. They were heard to- 
gether, and will be considered and disposed of in the same way. 

The bill in case No. L094 allèges: That complainant is operat- 
ing as one System lines of railroad in the state of Washington and 
other States, and is engaged in state and interstate commerce. 
That the greater part of its business in said state is interstate; the 
same cars being used for both interstate and intrastate commerce. 
That défendants Lee, Jones, and Wilson constitute the Public Serv- 
ice Commission of the state of Washington. That the défendant 
Tanner is its Attorney General. That the défendants Hyde and 
Carman are intrastate shippers of the state of Washington, sued 
as représentatives of that class of shippers. 

That in February, 1912, said Commission made an order requir- 
ing complainant to cease making charges under its freight tarifïs 
throughout the state, and thereafter to charge only lower rates 

*For other cases see same toplc à S nitmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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£xed in the Commission's order. That complainant has complied 
with the order to avoid numerous suits and the risk of large pen- 
alties, which penalties might hâve aggregated more than $100,000 a 
day. 

That the rates lowered by the Commission were on freight in 
classes 1, 2, 3, 4, 5, A, B, C, D, and E, according to complainant's 
classification of freight products, and excluded "lower class, or com- 
modity rates * * * specifically established." 

That the Commission found complainant's property used as a 
common carrier in the state of the value of $127,250,000. This was 
conceded by the bill to be approximately true. The value of the 
property is alleged to be : 

ï'or State husiness $70,648,971 00 

For Interstate business ^56,601,029 00 

For State freight business .$4,3,480,949 00 

For State passenger business $27,168,022 00 

For Interstate f reiglit business $39,a33,444 00 

For Interstate passenger business ,¥16, 767,585 00 

That for the fiscal year ending June 30, 1911, its revenues in the 
state of Washington, under the old tariff , were : 

From state freight business $6,415,416 35 

From Interstate freight business .'i;5.877,130 10 

Miscellaneous freight earnings iÇ 561,050 41 

Intrastate proportion miscellaneous freight earnings $ 292,806 60 

Interstate proportion miscellaneous freight earnings $ 268,243 81 

Revenues received on account of hire of freight equlpment. ... $ 638,379 65 

Intrastate proportion of same ,i 333,163 96 

Interstate proportion of same $ 305,215 69 

Revenues from intrastate passenger business $3,654,988 04 

From Interstate passenger business .$2,2.55,824 60 

Miscellaneous passenger earnings $ 867,420 50 

Intrastate proportion of same $ 536,378 14 

Interstate proportion of the same $ 331,042 36 

Rental passenger equipment $ 336,647 69 

Intrastate proportion of same $ 208,169 47 

Interstate proportion of same .H 128,478 22 

Received from opérations connectcd with passenger service.... $ 124,500 04 

Intrastate proportion of same $ 76,985 84 

Interstate proportion of same $ 47,514 20 

That for the same year the operating expenses for the state of 
Washington were $13,280,609.31, segregated as follows : , 

For carrying freight $8,502,079 84 

For carrying passengers $4,778,529 47 

The ton miles carried intrastate freight were 420,662,143 

The ton miles Interstate freight carried were 738,963,823 

That one ton mile, intrastate freight, costs 2i,'2^ times as much as 
one ton mile interstate freight. That, therefore, of the total freight 
expense — 

The proportion intrastate would be $4,993,356 51 

The proportion interstate would be $3^508,723 33 

For the same period — . 

The intrastate passenger miles were 128,783,847 

The interstate passenger miles were 105,843,492 
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That the intrastate passenger miles cost 15 per cent, more than 
the interstate passenger miles. That, therefore, oî the total ex- 
pense for carrying passengers — 

The proportion for intrastate service was $2,786,838 39 

ïlie proportion for interstate service was $1,991,691 08 

That for said year the taxes paid were chargeable as follows, 
segregated on the basis of revenue : 

Against intrastate freight earniugs .$ 442,881 65 

Against interstate frelglit earnings $ 405,729 45 

Against Intrastate passenger earnlngs ? 276,723 92 

Against interstate passenger earnlngs $ 170,788 72 

Ttie total earnings, as sliown for intrastate freight and freiglit 

equipment, was $7,041,386 91 

Tiie total expense and taxes chargeable against the same was. . $5,436,238 16 

Leavlng an income of $1,605,148 75 

That this income only amounts to 3.692 per cent, on the part of 
the property assignable to intrastate freight business. 

The total intrastate passenger earnlngs, including rental and 

hire of passenger equipment, were $4,476,521 49 

The total taxes and expenses chargeable against the same 

were $3,003,562 31 

Leaving an income for intrastate passenger business $1,412,959 18 

— or a percentage on the property assignable to intrastate pas- 
senger business of 5.201 per cent. 

That on the total valuation assignable to ail intrastate business, 
both freight and passenger, amounting to $70,6-^8,971, the percent- 
age of income was 4.272 per cent. That, using the same method 
of calculation for the fiscal year ending June 30, 1910, the income 
upon such valuation was 4.771 per cent. That the rates for the 
years 1910 and 1911 are as great as can be reasonably anticipated 
for the future, and constitute a less rate than capital emploj'ed sim- 
ilarly in the state of Washington generally receives. That the 
charges fixed by the Commission are much lower than the tarilïs of 
1910 and 1911, and that the change will cause a réduction in freight 
revenue of two hundred thousand dollars annually. That com- 
plainant's road "is well and judiciously located, properly equipped 
and built, having référence to the business of the country and that 
reasonably to be expected, and is well and economically operated." 

The prayer of the complaint is that the order of the Commission 
be declared unconstitutional and void, and the rates fixed thereby 
unreasonable and confiscatory; that the Commissioners and At- 
torney General and their successors be enjoined from enforcing the 
provisions of the order and the rates fixed, and that the other de- 
fendants and ail other shippers be enjoined from attempting to ship 
under said rates or to enforce the provisions of the order; that an 
accounting be taken of complainant's earnings and expenses and 
the value of the portion of its property devoted to freight traffic 
in Washington; and that an ascertainment be made of the return 
the complainant can receive thereon under existing rates. 

The bill of complaint in case No. 1,093 allèges : That complain- 
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ant is operating, as one System, lines of railway in the state of 
Washington arid other states, and is engaged in state and inter- 
state commerce. That the défendants Lee, Jones, and Wilson con- 
stitute the Public Service Commission of the state of Washington. 
That the défendant Tanner is its Attorney General, and that the 
défendants Fred Sylvester and George E. Sylvester are intrastate 
shippers of the state of Washington, sued as représentatives of that 
class of shippers. That the power and duty of the PubHc Service 
Commission are defined by chapter 81, Washington Laws of 1905, 
as amended by chapter 226 of the Laws of 1907, as further amended 
by chapter 93 of the Laws of 1909, and as further amended by 
chapter 117 of the Laws of 1911. That by those laws it is made 
the Commission's duty "to supervise and regulate the opération of 
public carriers, including railroads in said state, * * * to pro- 
hibit charging and collection of unreasonable charges, tarififs, rates 
and fares and to prescribe reasonable charges, rates and fares." 

That complainant's railroads were constructed and acquired at 
the fair and reasonable value thereof. That the same are judi- 
ciously and wisely located, and hâve been at ail times, and now are, 
well, properly, and economically operated. 

That, upon complaint to said Commission — made by certain com- 
mercial organizations of the cities of Tacoma and Seattle — that the 
rates and fares of complainant and other carriers in the state were 
unreasonably high, a hearing was had, and the Commission made 
an order on December 13, 1911, reducing the intrastate freight rate. 
That another such order was made February 5, 1912. 

That complainant has ever since complied with thèse orders. 
That the law of the state of Washington provides that each viola- 
tion of thèse orders constitutes a separate offense, punishable by 
a fine of- $1,000. 

That the orders were made capriciously and arbitrarily, contrary 
to the évidence and without regard to complainant's right to earn a 
fair return on its property devoted to the public use. That the rates 
are confiscatory and will deprive complainant of its property, without 
due process of law, in violation of the fourteenth amendment to the 
Constitution of the United States. 

That complainant's outstanding bonded debt amouuts to 8143,831,909 09 

That coinplainaut's paid-up capital stock amouuts to .•f2UU,0Si,S.T5 OU 

That said capitalization is fair and reasonable, and represents less 
than the actual value of its property. 

That in the state of Washington it owns 875 miles of railroad. That 
therein it opérâtes, as owner or otherwise, 1,080 miles. 

That the Commission, in 1909, found complainant's property 

in the state to be of the fair market value of ?59,577,212 00 

That thereafter, in 1910, it found such property to be worth. . $67,000,000 00 

That complainant has ever since been taxed by the state authorities 
on thèse values. 

That the value of its property devoted to its business as a common 
199 F.— 40 
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carrier in the state of Washington, including its rights and franchises, 
is in excess of $67,000,000. That the value— 

Of that portion of Its property wlthln the state nsed In intra- 

state freight business Is In excess of the sum of $15,463,678 95 

And of such property devoted to intrastate passenger business 
is in excess of $17,365,291 86 

That the complainant's total earnings from ail freight traffic in the 
state — 

For the fiscal year ending June 30, 1910, were $5,463,603 81 

Of which there was intrastate $2,217,074 95 

And of which there was Interstate $3,246,528 86 

That complainant's operating expenses, reniais and taxes, excluding 

fixed charges and any return on investment, for ail freight business 

in the state — 

For the fiscal year ending June 30, 1910, were $4,409,188 47 

And for the fiscal year ending June 30, 1911, were $4,893,918 42 

That the cost of doing intrastate business is much greater than Inter- 
state, from two to five times as great; that the amount of expense 
properly chargeable to intrastate traffic would reduce the income, un- 
der the Commission's order, so as to leave an insufficient amount to 
constitute a fair return on the property devoted to this use. 

That substantially 45 per cent, of complainant's revenue on intra- 
state freight traffic is derived from that part of the traffic covered by 
the Commission's order ; that, prior to the enforcement of such order, 
its rates were from 25 to 50 per cent, higher than under the order; 
that the enforcement of said order would decrease its earnings from 
that traffic approximately $300,000 annually. 

That its total passenger earnings from ail sources in the state of 
Washington — 

For the fiscal year ending June 30, 1910, were $3,905,050 61 

Of which there was Intrastate $2,5 ja,2(i4 70 

And of which there was Interstate $1,361,785 91 

That the total of like earnings — 

For the fiscal year ending June 30, 1911, was $4,180,310 33 

Of which there was intrastate $2,512.507 48 

And of which there was Interstate $1,667,802 85 

That its expenses on passenger business in the state of Washing- 
ton — • 

For the fiscal year ending June 30, 1910, were $3,538,754 79 

And for the fiscal year ending June 30, 1911, they were $4,221,727 82 

That, if complainant should refuse to comply with such orders, a 
multitude of damage suits against it and its agents would resiilt. That 
the earnings from any class of freight business can be readily deter- 
mined, but that the expenses cannot be accurately determined, as the 
same property is being used at the same time in the carrying of hun- 
dreds of daily items of both state and Interstate traffic. That it will 
require an accounting to ascertain the approximate. cost of doing 
purely state bvsiness. 
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That îts intrastate transportation earnings for the fiscal year ending 
June 30, 1910, were approximately 2 per cent, of the value of its prop- 
erty devoted to that business. That for the fiscal year ending June 
30, 1911, it was less than 1 per cent. That for the fiscal year ending 
June 30, 1912, and subséquent years, its earnings, under the old tar- 
iffs, would not exceed those of 1910 and 1911, and that for such time, 
under the tariffs fixed by the Commission's order, its percentage of 
gain would be much less. 

That an important part of complainant's business consists of ail rail 
shipments from différent parts of the United States to points in East- 
ern Washington. That in such trade it must compete with the water 
and rail routes by way of the Pacific ports. That, by the Commis- 
sion's order, the water and rail rate for interstate trafiic was materially 
lowered. That complainant and other ail-rail carriers, to meet such 
lowered rate, were compelled to lower their interstate ail-rail rate. 
That this resuit constitutes an unlawful interférence with interstate 
commerce in violation of article 1, § 8, of the Constitution of the 
United States. 

That, by reducing the rates from Western Washington commercial 
centers to local distributing points in Washington, near its other 
boundaries, there will be such a marked discrimination against inter- 
state trafiic with points just beyond the borders of the state as to force 
a réduction in the rate on interstate shipments. That this, also, con- 
stitutes an unlawful interférence with interstate commerce. 

The prayer of the complaint is that the order of the Public Service 
Commission be vacated as confiscatory, for injunctive relief against 
the défendants, and for an accounting to détermine the value of com- 
plainant's property devoted to intrastate freight traffic in Washington. 

[1] Under the demurrers, the first ground urged is that there is a 
misjoinder of parties défendant, in that certain shippers are joined 
with the members of the state Commission and the state's Attorney 
General as défendants — it being alleged that they will, unless enjoined, 
seek to enforce the rates fixed by the Commission. They are sued as 
représentatives of that class of shippers, shipping the commodities 
aflfected by the modified rates. Therefore they are proper, if not nec- 
essary parties. Though not directly ruled upon, this course has been 
noticed with apparent approval by the Suprême Court in Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. 
(N. S.) 932, 14 Ann. Cas. 764. While it is true that, through the Com- 
mission and the state's Attorney General, the public is represented, 
though the state is not sued, yet the shippers joined as défendants 
are représentatives of a class directly and particularly affected. 

[2] Even if this point were not so determined, yet, as the demurrer 
is on the ground that the shippers are neither necessary or proper 
parties, it foilows that they, and not the other parties, who are neces- 
sary and proper, alone can object on the ground of misjoinder. 16 
Cyc. 205, and citations. 

[3] The demurrer also goes to those certain paragraphs of the Great 
Northern bill which attack the Commission's order, because its resuit, 
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it is alleged, will be to regulate and control interstate commerce f rom 
Pacific ports with those distributing points outside of the state that 
are in close compétition with points within the state to which latter, 
the rates are directly affected by the Commission's order. The bill 
does not name any particular tovvns or any points affected. Nor does 
it give any gênerai or spécifie information concerning the disparity in 
rates between the points within the state and those claimed to be af- 
fected outside of the state. The allégations in thèse particulars are 
insufficient. 

If the conclusion of the pleader alone, without detailed information, 
is considered, it is shown that the effect, which it is contended the 
Commission's rates would hâve upon interstate rates, is not a necessary 
or direct resuit; but, if at ail effective, they become so because the 
carrier— for prudential reasons, to prevent friction with the interstate 
shippers and possible loss of business on account of too great a dis- 
parity between the intrastate and interstate rates to adjacent points — • 
would lower the interstate rate to more nearly conform to the intra- 
state* rate. This is neither the légal effect of the Commission's order 
nor the direct resuit. It is nierely incidental, and would not form a 
basis to avoid the Commission's order on the alleged ground that it 
will regulate and control interstate commerce, or put a burden thereon. 
If the rates fixed are just and reasonable, this alone would not defeat 
the Commission's action. Woodside v. Tonopah & R. G. Co. (C. C.) 
184 Fed. 358, 360; O. R. & N. R. R. Co. v. Campbell (C. C.) 173 Fed. 
957; Southern Pacific R. R. Co. v. Campbell (C. C.) 189 Fed. 182. 

[4] Both bills are demurred to upon the .ground that neither 
States any équitable ground for relief, but that both show aftirma- 
tively that the Commission's order is not confiscatory, nor will it 
deprive complainants of a reasonable and fair return upon the value 
of their property devoted to the public use. It bas been contended 
in support of the demurrers that, as long as there would be any 
return to complainants over and above expenses, the Commission's 
order could not be held to be confiscatorv or avoided. Cotting v. 
Kansas City Stockyards, 183 U. S. l'i, 22 Sup. Ct. 30, 46 L. Ed. 
92. This cannot be held to be the fair and reasonable return upon 
the investment to which the law gives complainants the right. 
Willcox V. Consolidated Cas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 
L. Ed. 382, 15 Ann. Cas. 1034; San Diego Land & Town Co. v. 
National City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 1154; San 
Diego Land & Town Co. v. Jasper, 189 U. S. 439, 23 Sup. Ct. 571, 
47 L. Ed. 892. In support of the demurrer to the Northern Pa- 
cific bill, it has been earnestly contended that the court should dé- 
termine as a matter of law that 4 per cent, per annum — that being 
approximately the rate of return which the bill admits complainant 
would receive under the Commission's order — is a fair and adé- 
quate return upon the value of complainant's property. 

The question of what is a fair and adéquate return is a mixed 
one of law and fact. Complainant in cause No. 1,094 allèges in its 
biii: 
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"The return whieh jour orator reoeived, as aforesaid, in the years 1910 and 
1911 M about as large as your orator can reasoiiably anticipate for the fu- 
ture, by reason of increased compétitive conditions, * * * and is a less 
rate than your orator is eatitled to hâve upon its capital invested lu the 
business of transportation, and is a less rate than capital eœployed in othev 
and somewhat similar business in the state of Washington geuerally reeeives." 

In Willcox V. Consolidated Gas Co., 212 U. S. 19, at page 49, 29 
Sup. Ct. 192, at page 199 (53 h. Ed. 382, 15 Ann. Cas. 1034), it is 
said: 

"Under the circnmstances the court held that a rate wliieh would iieruiit 
a return of 6 per cent, would be enough to avoid the charge of confiscation, 
and for the reason that a retiu-n of such an aniount was rhe return ordl- 
narily sought aiid obtained on investments of tluit degree of safety in the 
City of New York. Taking ail the tacts into coiisideratiou, we coucur wifh 
the court below on this question, and think coniplninant is entitlod to 6 per 
cent, as a fair return on the value of its property devoted to public use. 
* * * Of course, there is ahvays a. jjoint below which a rate «innot be re- 
duced and at the sanie tiuie permit a proper return upon the value of the 
property. * * * " Central of (Ja. R. K. Co. v. IL K. Comniission of Ala. 
(C. 0.) 161 Fed. 925; L. & X. 15. H. Co. v. Brown et al.. U. K. Connni.ssioners 
(G. C.) 123 Fed. 917; New Jlemphis Gas & Light Co. v. City of Jlomphis 
(C. C.) 72 Fed. 952 ; Spring ■\' aller Water Co. v. City & Couuty of San Fran- 
cisco (C. O.) 124 Fed. 574 ; Slilwaukee Elec. Ry. & Light Co. v. City of Mil- 
waukee (C. C.) 87 Fed. 577. 5«5 ; Puget Sound Elec. Ry. v. R. R. Commission, 
(J5 Wash. 75, 117 Pac. 739. 

[5] It is further contended in support of the demurrers that 
there is no equity in either bill because there is no allégation of 
the revenue derived from each class of freight affected by the or- 
der, nor an allégation of the expenses properly chargeable against 
each class. 

The Northern Pacific bill shows that, while that complainant 
and the Commission agrée that the total value of the railroad com- 
pany's property in the state of Washington is $127,250,000, yet they 
do not agrée concerning what portion of this total is used in intra- 
state commerce ; complainant alleging it to be $70,648,971, and the 
Commission finding it to be $52,172,500. In the Great Northern 
bill the value of its property devoted to intrastate traffic is alleged 
to be in excess of $32,828,970.81 ; but it is alleged that the Commis- 
sion has found it to be $30,150,000. It is upoii the true valuation — 
if either of thèse be so — that the complainants are entitled to a fair 
and reasonable return. Thus one ground of the controversy is dis- 
closed by the bills. The complainants' gênerai distance freight 
schedule, which was modified by the Con:mission, provided rates 
for ten classes of freight. For a distance of five miles the cost was 
graded down from 10 cents a hundred for the first class, through 
the intervening eight classes to 2 cents a hundred for the tenth 
class — class "E." The advance in each rate for the différent classes 
was uniform regarding one another for greater distances than five 
miles, but the charge by mile uniformly diminished with the in- 
crease in the length of the haul. For example: For 100 miles 
the rate was 60 cents a hundred for first class and 12 cents a hun- 
dred for class "E." For 200 miles the rate was $1 a hundred for 
the first-class freight, and 20 cents a hundred for class "E." For 
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500 miles the rate was $1.80 a hundred for the first-class freight 
and 36 cents a hundred on class "E." 

The Commission's order recognized and adopted the System of 
classification embodied in the complainant's tariff, but made a 
graduated réduction in ail the rates of thèse classes, except the 
. rate for the first five miles. For example, the rate for first class 
for 100 miles was 50 cents a hundred, instead of 60 cents, a ré- 
duction of 16% per cent. For 300 miles the rate was made 91 
cents a hundred, instead of $1.40, a réduction of 35 per cent. For 
500 miles the rate was made $1.28 a hundred, instead of $1.80, a 
réduction of a little more than 28 per cent. By the order of the 
Commission, it was provided that the rates for the second, third, 
fourth, fifth, sixth, seventh, eighth, ninth, and tenth classes should 
not exceed 85, 70, 60, 50, 50, 40, 30, 25 and 20 per cent., respec- 
tively, of the first-class rate. Other tarififs were afïected by the 
Commission's order, but, like the foregoing, the réduction and 
changes were made with mathematical uniformity. This is enough 
to disclose, that the Commission's order, changing the tariflf in this 
manner, was donc to absorb what was conceived to be a gênerai 
overcharge arising from some basic différence as an overvaluation 
of the property devoted to intrastate use. To absorb this gên- 
erai overcharge, a uniform réduction was made. It is thus made 
apparent that the controversy does not apply to this or that par- 
ticular one of thèse 10 classes of freight in any way différent from 
the others; but that it concerns them ail. The Commission by 
adopting the same uniform ratio for the réduction in freight rates 
from first class down to the tenth, or "E," class, shown in the rail- 
road's tariff, conceded the proper exercise by the railroad of a dis- 
crétion in the matter of classification, so far as the class rates are 
related to one another. 

This contention is made on what is conceived to be the author- 
ity of Cotting v. Kansas City Stockyards, 183 U. S. 79, 22 Sup. 
Ct. 30, 46 E. Ed. 92. But, even in that case, it is warningly said : 

"Tlie court (Suprême Ck)urt) bas held that the Législature may not pre- 
scribe rates which, if enforced, would amount to a couflscation of the prop- 
erty. But it bas not held afflrmatlvely that the Législature may enforce 
rates which stop only this side of confiscation and leave the property in the 
hands and uuder the care of the owner, without any rémunération for its 
use." 

If the Commission had attempted to reform the rates as a whole 
(Cotting V. Kansas City Stockyards, supra, at page 89 of 183 U. 
S., 22 Sup. Ct. 30, 46 L. Ed. 92), then the statements of totals, as 
in the Northern Pacific bill, would probably hâve been sufficient. 
The carrier is not primarily concerned as to the uniformity of the 
rates, and qannot complain of what it names as discrimination in 
rates "so long as the total is enough to furnish such return" — a 
reasonable return upon a fair valuation of its property. "It is not 
important that, with relation to some customers, the price is not 
enough." Willcox v. Consolidated Gas Co., 212 U. S. 19, at page 
54, 29 Sup. Ct. 192, at page 201 (53 L. Ed. 382, 15 Ann. Cas. 1034). 
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But the converse is not, necessarily, true. The particular ship- 
pers and the public do hâve an interest in the uniformity of the 
rates, and there should be no discrimination "for which good rea- 
sons cannot be given." Id. In the absence of any allégation con- 
cerning the rates not affected by the order, under certain circum- 
stances, the presumption might be warranted that such other rates 
were properly adjusted— neither too high nor too low — but in the 
présent cotitroversy the rates, the source of revenue, and the ex- 
penses are interdependent, and it is not only necessary to déter- 
mine whether the total revenue is threatened with confiscation or 
dépréciation beyond what is a reasonable and fair return, but it is 
necessary to ascertain whether the rates affected are to bear too 
little of the burdens of the total traffic, or whether they hâve been 
bearing too much of that burden. This cannot be shown until the 
modified intrastate rates are segregated from those which the Com- 
mission did not touch in its order and the rate of income from 
each and the expenses chargeable to each are disclosed. Thèse 
rates are on trial more particularly than the entire intrastate 
freight rates. 

Complainants hâve recognized the necessity of setting eut the 
revenue from passenger business, as well as freight. This must 
be donc under any circumstances to establish that the total revenue 
is not unreasonably high. Being armed with the right of eminent 
domain, the right to take for its use the property of the individual 
at its fair market value, the public is entitled to the services of 
the common carrier at what they are reasonably worth — at least 
so long as such services so furnished will afford the carrier a rea- 
sonable return upon its property devoted to the public use. The 
public, therefore, bas the right to freight rates in which there is no 
unreasonable discrimination against any locality or class of freight. 
The tabulation of values, revenues, and expenses in both bills of 
complaint fail to disclose the net revenue derived in the past under 
the old rates from the classes of freight included in the Commis- 
sion's order. They do not disclose the amount of expenses prop- 
erly chargeable to those classes ; nor set out any estimate of what 
the revenue and expense would be on the same under the Com- 
mission's order. They do not disclose what, if any, net revenue bas 
been realized from the intrastate freight rates not affected by the 
order, nor whether the same were carried at a profit or loss. 

The Great Northern bill does not show the expenses properly 
chargeable to intrastate freight, alleging that the expenses cannot 
be ascertained with mathematical certainty. The presumption 
upon demurrer would, therefore, be that freight, other than in 
those classes affected by the order, was not carried at a profit. 
There must be some point beyond which a carrier cannot go in 
discriminating in freight charges against various classes of freight, 
else one class may be compelled to bear the expense of the whole 
traffic. 

Without deciding the question finally upon thèse demurrers, it 
is held that it is not sufficient to justify the revenue received on 
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the freight rates as a whole, but that the facts should be gîven jus- 
tifying the rates, as a whole, changed by the Commission ; that 
this cannot be donc without a ségrégation of those classes and rates 
from the others. It is stated in the bills the number of ton miles 
carried intrastate, the cost per mile of the freight so carried, that 
the eflfect of the Commission's order would be to reduce the North- 
ern Pacifîc's income $200,000 per annum and the Great Northern's 
income $300,000 per annum ; that 45 per cent, of the Great North- 
ern's intrastate freight revenue is derived from the rates modified 
by the Commission's order. 

While the foregoing does not furnish the requisite information, 
it does show, with the other facts alleged, a sufficient grasp of 
the détails of the business in thèse particulars to enable the com- 
plainants to furnish approximately correct statements of thèse 
amounts, and this before entering upon a référence and accounting. 
The difïiculty in forming a reasonably accurate estimate of the 
amount to be credited and charged to the différent classes of freight 
trafRc is obvious, especially so as its subdivision into différent 
classes is extended. The Suprême Court bas said: "How spécu- 
lative" are thèse figures that are "set down with delusive exact- 
ness." City of Louisville v. Cumberland Tel. & Tel. Co., 225 U. S. 
430, 32 Sup. Ct. 741, 56 L. Ed. 1151; Southern Pacific Ry. Co. v. 
Railroad Commission (D. C.) 193 Fed. 699; South. Pac. Ry. Co. v. 
Campbell (C. C.) 189 Fed. 182. 

The foregoing shows the more need of a painstaking efifort to 
narrow the issues and develop with précision ail the equities of the 
cause from its inception. The allégations in the bills concerning 
the danger of incurring great daily penalties, if the Commission's 
order was not complied with, were evidently inserted as a ground 
justifying the asking of équitable relief and not as an attack upon 
the commission law itself under the fourteenth amendment to the 
Constitution of the United States. Willcox v. Consolidated Gas 
Co., 212 U. S. 19, at pages 53, 54, 29 Sup. Ct. 192, 53 L. Ed. 382, 
15 Ann. Cas. 1034; Reagan v. Farmers' Loan & Trust Co., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Berea Collège v. Com- 
monwealth of Kentucky, 211 U. S. 45, 54, 29 Sup. Ct. 33, 53 h. 
Ed. 81. 

The demurrers will be sustained. 



In re WRIGHT-DANA HARDWARE CO. 

Pétition of CANTWELL. 

(District Court, N. D. New York. October 23, 1912.) 

1. Evidence (§ 471*) — Witnesses (§ 240*) — Examination of Witness — Lead- 
ING Questions — Conclusion. 

On an issue as to whetlier certain palnt retumed by a bankrupt to 
claimant had been sold to tlie bankrupt or was on consifrtiment, a sales- 
nian of the bankrupt was asked, "ïtiat the stock of paint then was taken 

*For otber cases eee Bame topic & $ nvmbbb in Dec. & Âm. Digs. 1907 ta date, & Hep'r Indexe» 
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by inventory and payment was then niade to W. Paint Company ; that 
is, thé proceeds of the sales for the prevlous year were turned over to 
the W. Paint Company less commission?" Held, that such question was 
leadlng, suggestive, and objectionable as calling for a conclusion. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2149-2185; 
Dec. Dig. § 471;* Witnesses, Cent Dig. §§ 795, 837-839, 841-845, 849- 
Sr>l; Dec. Dig. § 240.*1 

2. Bankruptcy (§• .340*) — Claims — Evidence — Kelevanct. 

■ On an issue as to whether certain paint returned by a bankrupt to 
claimant vs'as sold or ou consignment, évidence that when claimanfs 
agent came to reniove the same lie was referred to the banUrupt's attor- 
neys by a mère servant of tbe bankrupt, and after consultiug with them 
they conseuted that the paint should lie removed, and told him that lie 
had a right to reniove It, was incompétent and immaterial ; the bauk- 
rupt's attorneys havlng no authority to permit such removal, or dé- 
termine the question. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

In the matter of bankruptcy proceedings of the Wright-Dana Hard- 
ware Company. Apphcation to review referee's order dismissing the 
pétition of John A. Cantwell, as trustée, to exi^unge the daim of the 
Warren Paint Company, on the ground that it was too great, and that 
plaintiiï had received préférences from the bankrupt and had not sur- 
rendered the same. Referee's order reversed, and cause returned for 
new trial. 

Charles B. Mason, of Utica, N. Y., for claimant. 
Martin & Jones, of Utica, N. Y., for trustée. 

RAY, District Judge. The pétition in bankruptcy was filed against 
the Wright-Dana Hardware Company on the 17th day of January, 
1912, and adjudication was made on the Sth day of February, 1912. 
On the 27th day of February, 1912, John A. Cantwell was duly ap- 
pointed trustée and he duly qualified. 

April 26, 1912, Warren Paint Company, of Warren, Ohio, a cor- 
poration of that State, filed its claim on four promissory notes, viz. : 
One dated March 22, 1911, for $500, due in six months; one dated 
October 23, 1911, for $400, due in four months; one dated No\'ember 
22, 1911, for $600, due in four months; and one dated December 22, 
1911, for $400, due in four months — and for balance claimed to be 
due on open account, $1,796.42. 

The trustée filed his pétition for the disallowance and expurgation 
of said daim, on the ground the W'arren Paint Company had received 
préférences during the months of January and February, 1912, and 
partictdarly on the Sth and 6th days of February, 1912, and had not 
surrendered such préférences. On the Sth day of February, 1912, the 
same day the adjudication was made, the Warren Paint Company by 
its agent or représentative, and with knovvledge of the bankruptcy pro- 
ceedings and adjudication, entered the store and place of business of 
Wright-Dana Hardware Company, and with the acquiescence of the 
person there in charge, but without any action on the part of that Com- 
pany, as such, took possession of and carried away paint to the value 

*For other cases see same topie & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of $1,766.80. The daim of the Warren Paint Company was and is 
that this paint was its own property, which it had sent to the Wright- 
Dana Hardware Company on consignment for sale by that company 
as agent of the Warren Paint Company, the said Hardware Company 
to pay over the proceeds of such sales, retaining a commission for 
doing the business, and that the bankrupt company had no other in- 
terest in such paint. The claim and contention of the trustée was and 
is that such paint was sold to the Wright-Dana Hardware Company 
and was its property, and that by taking and removing the paint as 
it did the Warren Paint Company received a préférence. 

The real question is : Who owned the paint so removed ? There 
are facts and circumstances pointing to ownership in the Wright-Dana 
Hardware Company, and others pointing to ownership in the Warren 
Paint Company. The référée has made some 25 findings of spécial 
facts, but some of them hâve no support whatever in the évidence. 
The claimant, Warren Paint Company, claims that there was a written 
contract between the parties as to this paint, by the terms of which 
the Warren Paint Company was to send same on consignment to the 
Wright-Dana Hardware Company, expressly retaining title and own- 
ership, for sale, the proceeds of such sale, after deducting commission, 
to be the property of said Warren Paint Company and immediately 
remitted to it, the paint to be insured in the name and for the benefit 
of said Warren Paint Company, This written agreement was not pro- 
duced, and the claim is that it has been lost since the paint was taken 
by the Warren Paint Company. A written contract between the par- 
ties relating to the sale of paints for the Warren Paint Company by 
the Wright-Dana Hardware Company, made January 1, 1906, was 
produced and put in évidence, and évidence was given that the con- 
tract in force when the paints in question were sent to the said Hard- 
ware Company was substantially identical, except in certain unim- 
portant particulars. Thât agreement contained the provision : 

"The party of the first part [Warren Paint Company] agrées to Insure in 
their own name the stock of paint consignée!, and the party of the second 
part [Wright-Dana Hardware Company] shall not be responsible for any loss 
or damage by flre to said stock." 

The closing clause of such contract reads : 

"The goods soUl ai net prices are marked in red ink in the price list of 
190(>, and fornis a part of this contract." 

By the first clause it is provided that: 

"The party of the first part hereby agrées to give the party of the second 
part the exclusive agency or sale of their goods from January 1, 1906, to 
December 31, 1906, upon ail territory" 

— specifying territory. It also contains the following: 

"Each party to this contract Is to keep on their ledgers two accounts, on© 
known as the Personal account and the other as the consignment or stock 
account. Ail consigned goods to be billed at the regular dealer's prlce, as 
shown upon the price list and discount sheet of 1906, of the Warren Paint 
Company, and to be f. o. b. Utica, N. Y. AU goods not so consigned are to 
be at net prices as agreed upon by the parties hereto and to be f. o. b. War- 
ren, Ohlo. The second party is to store the goods and take care of the 
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same, to receive and ship ail goods without any extra charge. Upon ail con- 
slgned goods that are sold bj' the Wright-Dana Hdw. Co., or their agents, 
the f oUowing commissions are to be allowed : Upon outside and inside White, 
15% : upon ail other goods otlier than net goods, a discount of 20% is to be 
allowed. The second part}' hâve the right, upon the 15th of each month, to 
settle for ail goods that bave been sold during the month previous, and re- 
ceive therefor an extra discount of 3% upon ail such payments. * * * An 
involce Is to be taken at the close of each year, and whatever shortage or 
deficiency may appear the second party is to settle for upon the terms stated 
above." 

The officers of the Wright-Dana Hardware Company testified in 
substance that they did not understand they were purchasing the goods, 
but receiving them on consignment to sell for the Warren Paint Com- 
pany on commission. The Wright-Dana Hardware Company did not 
keep the proceeds of the sales of paints received vmder the contract, 
if it existed as claimed, separate or distinct from its own funds, and 
did not keep any account of sales made. It put the money with its 
■own moneys, and used it as its own money, and no objection was made 
by the Warren Paint Company. At long intervais account of paints 
sold was got at by counting up stock received and stock not on hand, 
and figuring the value, deducting commissions, and the Warren Paint 
Company took notes for the amount due. The notes in question were 
given for the sums found due at the dates of such notes, respectively. 
Some payments were made on account from time to time. This mode 
of dealing was, of course, wholly inconsistent with the existence of 
such a contract as is claimed, and with ownership of the paints by 
the Warren Paint Company. 

The référée finds as follows: 

"That the proceeds of the sale of the Warren palnt vv-ere put into the gên- 
erai funds of the store of the bankrupt and were subsequently turned over 
by the bankrupt to the Warren Paint Company. That it was not a practical 
thing in the business of the bankrupt to keep a separate account of the sales 
made of the Warren paint," 

Thèse findings of fact are not only unsupported by évidence, but 
are contrary to the évidence. The paint was not mixed with other 
paints, and when any of it was sold it was not only easy, but perfectly 
practicable, to make an account of it in a separate book or in a sep- 
arate account. While it is true that the (now) bankrupt company put 
the proceeds of the sales of this paint into the gênerai funds of the 
store, and also used such proceeds as its own, it did not subsequently 
turn them over to the Warren Paint Company, except in part, making 
payments on account. The notes to which attention has been called 
were given for moneys due the Warren Paint Company for such 
paints sold by said company, and which paints had been received under 
the alleged agreement. The évidence shows, conceding payments on 
account to be a subséquent turning over of the proceeds of sales, that 
much the greater part of such proceeds were never turned over. If 
the contract existed as claimed, and the paints belonged to the Warren 
Paint Company, as there was no agreement to loan such proceeds, the 
Wright-Dana Plardware Company continually converted such money 
to its own use, and the Warren Paint Company from time to time 
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waived the tort by taking payments on account, and especially by tak- 
ing notes. There is no évidence it charged any interest on the money 
so used by the (now) bankrupt company. 

Up to April 29, 1911, ail paints shipped to the Wright-Dana Hard- 
ware Company were billed as follows, and accounts sent, viz. : 

"Tlie Warren Paint Co., Paint and Color Manufacturées, Warren, Olilo. 
Sold to Wright-Dana Hardware Co., TJtica, N. Y." 

Then followed list of paints, with quantity, price, and amount, date 
shipped, name of the salesman, and "Terms, 60 (days meaning) 2 
% 15 days," meaning that price was, as stated, payable in 60 days. 
After April 29, 1911, the paints were billed in same way, except that 
"Terms" had "on consignment" in place of the time, etc., just men- 
tioned. April 5, 1911, the Wright-Dana Company wrote M. S. Clapp, 
secretary of the Warren Paint Company, as follows : 

"We liave written the faetory that we want to return $1,000 worth of 
('hi Nauiel, stating that we carried ttiis large atnount when we were whole- 
saling the goods for them, and that when they closed off our jobbing proposi- 
tion it wa.s nnfair to expect us to carry ^1,500 worth of Chl Namel. To be 
alsolutely frauk In this inatter, we are precious hard up. as Mr. Dana proh- 
ably told yoii. This lie would uot put ou paper to any other man in the 
world, excepting M. S. Clapp ; but it is, nevertheless, a faet, and one which 
bothers the writer consideralde. Now I want you to use your influence with 
Ford to taUe tiack .fl.OOO worth of Chl Namel, and I want, also, to hâve it 
apply on the account which we owe you. This can be doue, as tlie Ohio Var- 
nish Co. niust hâve an account with the Warren Paint Co., whereby they 
owe the Warren Paint Co. nioney, and can this way return the account. We 
shall stlll continue to buy paint and Chl Namel, and in fact hâve in a window 
this week in which we are advertising the goods, and when the weather is 
a little wariner we want a démonstration. We shall expect you to conslder 
this niatter seriously, and do not say no. We lînow you can arrange it with 
Ford, if you want to. Q?here is no question about that." 

It was immediately after the receipt of this letter that the Warren 
Paint Company put the words "on consignment" into the bills. June 
26, 1911, Mr. Clapp, as secretary, wrote the bankrupt company: 

"Another thing : I wish you would immediately ship ail of the goods that 
are to corne back hère, so that we can make a final adjustment. Yet you 
understand, as we are not keeplng the account, as per our former letter, we 
regard ail of the shipnients that hâve been raade to you and ail the goods 
that you retain as being ou consignment, but that should not prevent you mak- 
ing paymeut as we talked when last there, that you would pay every CO days 
as bills became due, tliereby reducing ail the time the indebtedness, instead 
of allowing it to grow and become large. No doubt the plan under which you 
are working is the best thing for you. Send ail the goods at once that are 
coming hère." 

August 14, 1911, the Warren Paint Company, per M. S. Clapp, also 
wrote : 

"I wish you would commence sending us checks along as you can to reduce 
this account, as it was the understanding, you know, between us, that you 
were to pay for this year's goods upon regular terms." 

"Regular terms" were cash in 60 days, 2 per cent, off if paid in 15 
days. 

■'September 22, 1911, the Warren Paint Company also wrote and 
sent the following letter : 

"We flnd that you are ordering a good deal of paint shipped to you from 
Buffalo. The understanding was that you were to pay for ail of the goods 
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that you ordered this year, and up to the présent time we luive reeeived no 
remittance covering aiiy of the shipments that hâve been made, and we must 
ask that you seud us remittance for ail that is 00 days old. While it is 
true that we hâve billed thèse goods to you as of oonsignmunt, yet that does 
not change yonr own proposition that you would ]>ay for the goods upon regu- 
lar terras. Kindly do this by sending us a cheek by return mail." 

The last bill of goods sent was shipped November 18, 1911, and 
amounted to $14.85. January 1, 1912, the Warren Paint Company 
sent a bill as follows : 

Warren, Ohio, .Tanuary ], 1912. 
Wrlght-Dana Hardware Co., LHica, N. T., to the Warren Paint Company, Dr. 
Débit Crédit 

Dec. 1. Balance SH..11 5 24 Dec. 20. C. JSt ? S OU 

.Tan. 1. i3alance i|."î.,")12 15.. Balance 3.312 15 



§3,515 



Ail thèse facts and letters are inconsistent with any theory that 
the Warren Paint Company had sent thèse goods on consignaient and 
that the title thereto was in the Paint Company. The statement of 
account is inconsistent with the claim that thèse goods were sent and 
sold on consignment. It appears from the évidence, uncontradicted, 
that the (now) bankrupt company sold the paints on a commission on 
the price at which billed to it, but that at retail — and nearly ail sales 
were at retail — at an advance of 25 per cent, or such as it could get, 
and that when settlements were made a discount of 10 per cent, on 
the invoice priées was allowed. 

It would seem cjuite clear, but for the testimony of Samuel Ben- 
nett, salesman of Wright-Dana Hardware Company, and Arthur 
J. Lowrey, treasurer of said company, that there was an agree- 
ment of sale and purchase, a regular shipment and billing of the 
goods on that theory, and payments and demands of payment on 
that basis, and a use of tlie proceeds of sales as made on the the- 
ory that the paints and proceeds of same were the property of the 
Wright-Dana Hardware Company. The words "on consignment" 
were inserted after the said Hardware Compan}^ stated it was very 
hard up. But it is a fair inference from the letters of the Warren 
Paint Company that it relied on some other agreement — one by 
which the Wright-Dana Hardware Company was to take the paints 
at the priées named and pay for them on "regular terms," for June 
26th, it wrote : 

"But that should not prevent you making payment as we talked when last 
there, that you would pay evei-y (iO days as l)ins hecanie due, thereby reducing 
ail the time the indebtedness, instead of aliovvlng it to grow and become 
large." 

It is now claimed by Lowrey that this agreement referred to the 
unpaid notes. But the notes were not 60-day notes and the sub- 
séquent letters say — September 22, 1911: 

"The understanding was that you were to pay for ail of the goods that 
you ordered this year, and up to the présent time we hâve reeeived no re- 
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mittance from you covering any of the shipments tliat hâve been made, and 
we must ask that you send us remlttance for ail that Is 60 days old." 

And August 14th : 

"I wish you would commence seudlng us ehecks along as you can to re- 
duce this account, as It was the understanding, you know, between us that you 
were to pay for this year's goods upon regular terms." 

So far as appears, the now bankrupt company did not repudiate 
or question thèse statements, but made payments on account. It 
is, of course, true that the Warren Paint Company could not make 
a contract by writing the Wright-Dana Hardware Company that 
one had been made between them according to terms stated; but 
it might conclude itself, as between itself and the trustée in bank- 
ruptcy, from disclaiming the contract as stated by it in writing on 
at least three différent occasions. 

Turning to the testimony of A'Ir. Bennett, we find that he was 
head salesman of the now bankrupt company, in charge of the re- 
tail department. He had no other duties and no power, except to 
sell and contract sales at retail. He says that Arthur Lowrey, the 
treasurer, ran the business for the last four or five years, and that 
up to three years ago the président of the company was in the 
store. One G. L- Ginther was the traveling agent of the Warren 
Paint Company. In January, 1912, he was at the store of the bank- 
rupt and asked about the fînancial condition, and on being informed 
of the bad condition talked of removing the paints. Lowrey had 
then left the store. Says Bennett : 

"After he found no head at the store, he figured about getting out the 
goods. He claimed they were on consignment. He said he was advised to get 
the goods out. Q. What was the outcome of his request that he take away 
the Warren paint goods? He said they were consigned, and I referred him 
to Mr. Kinne at Lynch & Willis'. He had a talk with them, and they would 
not let him take them until he could show they were eonsigned." 

This salesman was asked, "Do you know who owned thèse 
goods?" This was duly objected to. The objection was overruled, 
and the witness answered, "Belonged to the Warren Paint Com- 
pany." This witness did not show himself to be possessed of any 
information which would qualify him to give an opinion as to the 
ownership, and he was not a member of the firm. He then stated 
that he "understood" the agreement between the parties was by 
way of a written contract ; but it is undisputed that the last writ- 
ten agreement was in 1909, and it is not produced. Neither its 
loss nor destruction was proved by any compétent évidence, and 
the référée finds that in January, 1912, they were not operating 
under a written agreement. 

[1] This question was put to this witness: 

Q. (You say) "that ttie stock of paint then (about November Ist each year) 
was takeu by inventory, and payment was then made to Warren Paint Co. ; 
that is, the proceeds of the sales for the previous year were turned over 
to the Warren Paint Co., less commission of the Wright-Dana Hardware Co. ?" 

This was duly objected to and overruled. 
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"A. Proceeds put in the funds o£ tbe store and consequently were turned 
over to the Warren Paint Co." 

I assume that "conseqtiently" should be "subsequently." This 
was leading, suggestive, and called for a conclusion; and, further, 
other évidence shows that the proceeds of sales were in the main 
not turned over, but used by the Wright-Dana Company and 
treated as its own, except in a few cases and under spécial circum- 
stances. ■ 

[2] Returning to the subject of the removal of the goods, the 
Warren Paint Company was permitted to prove its title by this 
witness in this. way : 

"Q. In regard to when Mr. Glnther came to remove thèse consigned goods. 
you referred him to Lynch & "Willis? A. Yes; to Mr. Lynch. Q. Did he 
subsequently report to you that he had been advised that this was a consigu- 
ment and that he was at liberty to remove it? (Objected to by Mr. Martin 
as incompétent, immaterial. Objection overruled.) A. Yes. Q. He did not 
oflfer to remove it until after he had seen Lynch & Willis? (Objected to by 
Mr. Martin as incompétent, immaterial. Objection overruled.) A. No; not 
until he was assured that he had a right to. Q. Lynch & Willis were at- 
torneys for the Wright-Dana Hardware Company at that time? A. Yes. Q. 
Was it a practical thing in your business to keep a separate account of sales 
made of the Warren paint? (Objected to by Mr. Martin as incompétent, im- 
material. Objection overruled.) A. No ; it could be done, but would be an 
awful job." 

If, on the day the Wright-Dana Hardware Company was adjudi- 
cated a bankrupt, Lynch & Willis were its attorneys, they had no 
right or povver to give away or return this property, or décide the 
question of its ownership as against this trustée. The question 
before the référée was not the good faith of Ginther, the agent of 
the Warren Paint Company, or the good faith of Bennett, the re- 
tail salesman of the bankrupt company, in turning over the prop- 
erty in the possession of the Wright-Dana Hardware Company, 
then adjudicated a bankrupt. What Ginther told Bennett Mr. 
Lynch, of Lynch & Willis, had told him (Ginther) as to the own- 
ership of the paint, was incompétent and immaterial évidence. The 
référée seems to hâve thought otherwise. It was an indirect mode 
of putting the opinion of Lynch & Willis before the référée, and 
which opinion, it appears, was based on a writing that has not 
been found or put in évidence. In view of the ruling of the référée, 
this évidence was harmful and prejudicial, as well as incompétent. 

The évidence of Lowrey on this question does not help the mat- 
ter. It does not appear from his testimony that he knew what 
the contract actually was under which the paints in question were 
sent. If he took part in the arrangement, he should state what 
its terms were, when made, and who made it. Lowrey says Mr. 
Clapp, of the Warren Paint Company, the writer of the letters re- 
ferred to, was in Utica in March, 1911, and that he could recall 
the matters talked over. He says that the financial condition was 
not talked over, but does not state what was, He also says Mr. 
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Clapp and Mr. Dana had some talk, but does not state it. He also 

says: 

"Q. You remember when the last written eontract between you and the 
Warren Paint Company was entered into? A. Do not remember exactly; 
it happened eacb year. The last year or two we contlnued eontract wliich 
was made, say, at the close of 1909." 

Some changes were made, it is conceded. It is true that Lowrey 
says that since 1910 the Warren Paint Company has requested him 
to purchase thèse goods (paints) outright, and that he replied that 
they would not purchase the goods on any terms; "that we did 
not hâve the money to put in it, needing ail our funds, and that 
if they insisted upon our purchasing the goods that we should not 
hâve to handle them, but that we would continue along consign- 
ment Unes." Still the real eontract may hâve been as this trustée 
claims it was, and as the Warren Paint Company wrote it was 
made by some authorized person representing the now bankrupt 
Company. 

The fifth finding of the référée shows that he placed reliance in 
making his décision as to the ownership of thèse goods on the 
advice Lynch & Willis gave Ginther, which is proved only by what 
Ginther told Bennett, the retail sales agent. There is no proof 
that Lynch & Willis had any power in the matter, and no légal évi- 
dence that they gave the advice or opinion that the agreement 
then produced constituted a valid and légal consignment. In view 
of the évidence pro and con on the subject of the ownership of 
tliese paints, including the bills and letters, the trustée is enti- 
tled to hâve the question decided on légal évidence. 

The order of the référée, allowing the claim and dismissing the 
pétition of the trustée, is reversed, and the matter is sent back for 
a retrial and rehearing of the question. 

So ordered. 



EtJTLAXD TRANSIT CO. v. L. P. & J. A. SMITII CO. 

(District Court, N. D. Ohio, E. D. January 2i, 1912.) 

No. 2,403. 

Navigable AVateks (§ 26*)— Obstruction by Pieu Crib umdeb Construc- 
tion— Injcry To Vessel by Collision— LiABiLiTY. 

Evidence eonsldered. In a suit by the owner of a steamer to recover 
damages for her injury by comiug into collision with a stone crib being 
built by respondents as a government contractor in the harbor of Cleve- 
land, when the steamer was eutering the harbor at night, and held in- 
sufllclent to sustain the burden resting on llbelant to show that the- 
injury arose through some fault or négligence of respondent, or even to 
show that the steamer struck the crib, rather than some other obstruc- 
tion incident to the iniprovement work being carried on. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 133- 
106; Dec. Dig. § 26.*] 

•For other cases see same topic & i numbeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by the Rutland Transit Company, owner of 
the steamer F. H. Prince, against the L. P. & J. À. Smith Com- 
pany. Decree for respondent. 

Charles E. Kremer, of Chicago, 111., Wallace, Butler & Brown, 
of New York City, and Hoyt, Dustin, Kelley, McKeehan & An- 
drews, of Cleveland, Ohio, for libelant and divers cargo interests. 

Goulder, Day, White & Garry, of Cleveland, Ohio, for respond- 
ent. 

DAY, Circuit Judge. This case arises by reason of a collision 
with the steamer F. H. Prince, while coming into the harbor at 
Cleveland, Ohio, on the 23d day of June, 1904. It is contended 
by counsel for libelant that on this date this steamer, while laden 
with gênerai merchandise, struck a crib fiUed with stone, located 
at the entrance of the harbor of Cleveland; that this crib was un- 
der the control of the L. P. & J. A. Smith Company, contractors 
engaged in the Cleveland harbor improvement; that the collision 
broke a hole through her beam planks, so that she began to fill 
with water and it became necessary to run her onto the beach to 
keep her from sinking in deep water. 

Certain other parties on behalf of the cargo hâve intervened and 
rely upon the allégations of the libelant. 

The question hère arising being one of fault, it is not necessary 
to give further considération to the other phases of this inquiry. 

The damages to the cargo and the steamer arising out of the 
disaster amount to the sum of $110,000, and to recover this sum 
a libel was filed by the Rutland Transit Company, the owner of 
the Prince, against the L. P. & J. A. Smith Company, who, at the 
time I hâve indicated, were under contract with the United States 
government for the construction of two cribs at the mouth of the 
harbor at. Cleveland. At the time of the collision they were put- 
ting in the crib which it is claimed the Prince struck. Thèse cribs 
were the outer ends of piers which were to be 1,000 feet in length, 
and to extend out from the breakwater, which had already been 
constructed. Between thèse cribs and the breakwater more or less 
riprap stone had been deposited. Some of this riprap was placed 
around the east crib, which crib it is claimed the Prince struck. 
It appears from the testimony of the government engineer, which 
may iDe taken as reliable, that thèse cribs were sunk 1,000 feet out 
from the breakwater, at right angles to it. They were 700 feet 
apart; the top of the east crib, at the time of the collision, being 
21/2 feet below mean lake level. The crib was 60 feet by 60 feet, 
and was made of 12"xl2" hemlock; the outer face being sheathed 
with 14-inch plank, maple and beech, down 16 or 18 feet, some of 
the hemlock (12"xl2") being exposed below that. Parallel with 
the line of riprap work running along toward the breakwater were 
some floats on either side as guides to the vessels unloading the 
riprap stone. There was 22 feet of water over the riprap at the 
time. The west crib was sunk in the fall before the collision, and 
199 F.— 41 
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the east crib in the month of June, 1904, I think some 8 or 10 days 
before the collision. 

It is claimed by the libelant that the steamer F. H. Prince left 
Ogdensburg, N. Y., and this was her first trip of the season ; that 
the Prince was of 240 feet keel, 42 feet beam, and tonnage of 1,547 
tons; that at the time she struck she was drawing 6 feet 9 inches 
forward and 12 feet 6 inches of water aft. She struck at about 
2:15 o'clock of the morning of June 23d. The captain described 
the striking in part as follows : 

"We kept on going in thls direction, and flnally she struck something, and 
as sbe struck slie keeled over to port, and it slewed her, shoved lier off, and 
when slie struck I stopped the englne and gave eue whlstle, and then started 
her again for fear that she would go around so far that she would hit aft 
I gave her another whistle and started the engine, and told the wheelsman 
to steady, and he did so and went into the Cleveland harbor." 

The captain also testifiied that he came in on a course of S. W. 
'A S. being on that course for half an hour, and that. he was on 
that course when he struck, and that on that course he picked up 
the Cleveland fog signal, which is on the east end of the west 
breakwater, and this steamer was heading on it, and finally picked 
up the so-called jumping jack, or red and white flash light, and 
she was just about heading on it, her course then being S. W. 
Vé S. 

There is no dispute but that the west crib was lighted by a 
gas tank light, white in color, which was burning at the time of 
the collision, and that the east crib was lighted by a lantern some 
eight inches in diameter, with an oil pot which would hold an 
amount of oil which would burn this light for some eight days con- 
tinuously, and that the light displayed was a red one. That thèse 
lights were burning there is no dispute. The weather was smoky, 
the government fog signais being sounded, and the Prince herself 
was sounding fog signa^s. 

There is quite a serious conflict of testimony as to whether this 
red light was burning brightly or dimly; but that lights were 
maintained, and were burning, on both of thèse cribs under the 
control of the L. P. & J. A. Smith Company, there is no dispute. 

It also appears that around thèse cribs there had been some 
stone placed, which came to within 8 feet or 9 feet from the top 
of them, and extended out from them a short distance. The Prince 
was going at a slow rate of speed. The captain was on the bridge, 
and this flash light, called the jumping jack light, was on the east 
end of the west breakwater. The captain testifîed that he knew 
nothing of the sinking of this east crib, or that it was to be sunk. 
It also appears that its existence was known to no one on board 
of the Prince. The only chart which the Prince carried was of an 
issue of 1864. It also appears from time to time that bulletins had 
been issued by the government mentioning the contemplated work 
on thèse cribs, and it further appears that the captain had never 
received any of thèse charts or bulletins. It is important to note 
that neither the captain nor any of the crew of the Prince state 
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that the Prince struck the crib. The captain says he struck some- 
thing and keeled over to port. Then he says he saw a little dim 
red light on the starboard side a little past abreast. He does not 
give the distance, other than it looked to him to be about a width 
away, and then, in response to a question, says that he could hâve 
seen the light 300 or 400 feet, had he been looking for it. He also 
says he did not see the west crib light, which was an acétylène 
gaslight. 

The government engineers and the government divers and sur- 
veyors, who were called as witnesses, ail testified that the crib was 
in no way damaged or marked ; that everything was intact. One 
fact is positive in this case, and that is that the crib bore no évi- 
dence of any sort of having been coUided with. So it is évident 
from the testimony that the Prince did not strike the crib. On 
the other hand, it is positive that the Prince did strike something. 
She was not proceeding on the regular course, and the captain, on 
his examination, when asked how far the Prince was ofï the break- 
water first, starts to say 500 or 600 feet, and then changed it to 
1,000 feet. He also says he was running parallel with the break- 
water, and then corrects himself, and says he was running so as 
to fetch up on the breakwater as she neared the entrance. He 
again admits that he did not know where he was, and I think 
perhaps the latter statement of the captain was perhaps a correct 
one, in view of his entire attitude in endeavoring to come into the 
harbor, of which he confessedly knew but little, with a chart on 
board not later than 1864, on a foggy night, without calling for 
the assistance of a tug or relying on other aids to navigation, other 
than his own instinct and limited knowledge of the harbor sur- 
roundings. 

The captain of the Coffinberry, which came into the same port 
at the date of the collision, says he heard a steamer blowing off to 
the eastward and close to the breakwater. Now, Capt. Shay tes- 
tified that he took out of the break in the Prince a certain pièce of 
wood. He testified that in his opinion this wood was hemlock, and 
later admitted that he did not know much about timber. Later 
Capt. Benham, an «expert in such matters, testified that the foreign 
pièces of wood found in the break were Norway pine. This inci- 
dent is of not much importance of itself ; but, considering that the 
crib was built of hemlock, and also considering that the course 
of the Prince was S. W. ^/* S., it is of certain corroborating in- 
fluence. It might be that thèse pièces of wood were not picked 
up àt the time of the striking, but they were ofifered by the libel- 
ant for this purpose; and inasmuch as there was no Norway pine 
in the crib, the Prince most probably did not strike the crib. 

Now, the government engineer testifies that there were some 
pièces of pine timber used as floats anchored to some very large 
stones, so they would float partly upright for the stone boats to 
make fast to them when dumping riprap work over on the line of 
this extension work. They were located along on both sides of the 
extension work. They were about 12"xl2" timbers and about 12 
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feet long, held down by very heavy stones, some of them weighing 
several tons. Now, taking in considération the course which Gapt. 
Shay testified to, which was S. W. V* S. bearing upon the jump- 
ing jack light, that the foreign timber found in the break was pine, 
that the timber in the crib was hemlock, and that the crib was 
undamaged, there is more probabihty from this testimony that 
thèse timber floats off of the extension of the breakwater were 
struck than that the crib was struck. 

Were this a lawsuit, instead of a proceeding in admiralty, a 
verdict based upon such proof could not be permitted to stand. 
This testimony, then, leaves it in doubt as to what caused the 
damage to the Prince. I understand it to be the rule in admiralty, 
as stated in Marsden's Collisions at Sea (6th Ed.) p. 29, that: 

"To enable the plaintiff In a collision action to recover damages, he must 
prove affirmatively that bis loss was caused by the négligence of the défend- 
ant, or of some person for whose acts he Is liable. The gênerai rule was thus 
stated by Lord Wensleydale: 'ïbe party seeking to recover compensation 
for damage must make out that the party against whom he Complains was 
in the wrong. The burden of proof is clearly upon him, and he must show 
that the loss is to be attributed to the négligence of the opposite party. If 
at the end he leaves the case in even scales, and does not satisfy the court 
that It was occasioned by the négligence or default of the other, he cannot 
succeed.' " 

Now, considering ail of the testimony in the case, which I hâve 
very briefly referred to, and the burden undoubtedly resting upon 
the libelant to show that the L. P. & J. A. Smith Company had 
control of the instrumentality which caused the damage to the 
Prince, and the prépondérance of the testimony being found lack- 
ing in this regard, I think it unnecessary to inquire further into 
the questions involved in this disaster. I am unable to say that 
from the évidence I am persuaded more satisfactorily with the 
claim set up by the libelant than I am to the contrary. 

The libelant having failed to show the responsibility of the L. 
P. & J. A. Smith Company for this disaster, the libel will be dis- 
missed. 



UiSHTED STATES v. HAMAKER et al. (four cases). 

(District Court, D. Oregon. October 14, 1912.) 

Nos. 3,671-3,674. 

Public Lands (§ 13*) — Timbeb Teespass — Action for Damages— Défenses 

CUTTIKG EOH SeTTLEES. 

Act Cong. March 3, 1891, c. 561, § 8, 26 Stat. 1099 (U. S. Comp. St. 
1901, p. 1531), provides that, in any action by the United States for tres- 
pass on public timber lauds in certain designated States, it shall be a 
défense If défendant shall show that the timber was eut or removed for 
use in such state or territory by a l'esident thereof for agricultural, min- 
ing manufacturing. or domestic purposes, under rules or régulations 
made by the Secretary of the Interior, which rules permit the settler to 
procure timber from government land for agricultural or domestic pur- 
poses to the value of !f50 per year, and déclare that, where such settler 
is not in a position to procure the timber hUnself, he may secure the cut- 

•For otlier cases see same topic & % numbee In Dec. & Am. Digs. 1907 to date, & Repr lude^ea 
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tîng, rouiovlnj;. aud sawing through another by an agreement with the 
party aciiiig us liis agent, specitying the amonnt to be paid for the tim- 
ber. HehI. that nnder Kuch raies the settler niigbt employ défendants 
to go ou tlu>, public lands and eut the amount of timber to which the 
settler was eiititled eaeh year and manufacture the same into luuiber, 
so that the .si'ttler wouUl receive the entire timber so eut into form of 
luniber, or to exehange the timber whieli he Is permitted to eut annually 
for lumber e(jual in yalue; and henee, in an action for timber trespass, 
it was a good défense that défendants had dellvered to settlers, in ex- 
change for the timber eut, its value in lumber, the value of the timber 
in the treo not innving in any part to défendants' beneflt in niaking the 
excliange. 

[Ed. Xote. — I''or other cases, see Public Lands, Cent. Dig. §§ 16-18; 
Dec. Dig. § i:i.*] 

Four actions by the United States ag-ainst J. D. Hamaker and 
others. Judgroeiit for complainant in two of the cases, and order 
for dismissal in the other two. 

R. F. Magiiire, .\sst. U. S. Atty., of Porthmd, Or., for the United 
States. 

Lionel R. AVebster, of Portland, Or., for défendants. 

WOL,VERTON, District Jtidge. Thèse cases, four in number, 
bearing docket numbers 3,671, 3,672, 3,673, and 3,674, were insti- 
tuted by the government to recover damages for trespas>; in cutting 
timber on government land, the grcater portion of which was re- 
moved froni the land, mannfactured into lumber, and sold. The 
défendants answ-er that whatever timber they eut on government 
land they eut at the instance and by direction and authority of 
settlers, and that it was taken in exchange for lumber furnished 
the settlers for use upon their homesteads for domestic purposcs. 

By a careful examination of the testimony I find that in case No. 

3.671 the défendant eut from public land and manufactured into 
lumber 2,480,212 feet, and felled trees which were left lying on the 
ground, amounting in board measure to 199,384 feet. Of the 
amiount manufactured into lumber, 630,000 feet was eut at the in- 
stance of settlers and homesteaders, and in exchange therefor the 
défendant delivered to such settlers and homesteaders lumber con- 
sidered, and which the évidence reasonably shows to be, in value 
the équivalent of the timber eut. In case No. 3,674, which is 
against Hamaker and Stindt, a firm composed of J. D. Hamaker 
and John Stindt, doing business under the name of J. D. Hamaker 
& Co., I find that the défendants eut and manufactured into lumber 
689,803 feet, of wdiich 105,000 was eut at the instance of settlers 
and homesteaders. The firm also eut 25,217 feet which was al- 
lowed to lie on the ground. In each of the other two cases, namely, 

3.672 and 3,673, the défendants eut and manufactured into lumber 
from the government land approximately 100,000 feet. The testi- 
mony shows that the timber so eut was eut at the instance of home- 
steaders; the défendants giving in exchange for such timber lum- 
ber équivalent in value thereto. 

The défense in each of thèse cases was interposed under section 

•For other cases see same topic & § numbbk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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8 of the act of Congress of March 3, 1891 (26 Stat. 1099, c. 561 [U. 
S. Comp. St. 1901, p. 1531]), which provides that in any criminal 
prosecution or civil action by the United States for trespass upon 
public timber lands in certain states designated — 

"It shall be a défense If the défendant shall show that the sald timlier was 
so eut or removed from the timber lands for use In such state or territory 
by a résident thereof for agricultural, miuing, manufacturing or domestlc pur- 
poses, under rules and régulations made and prescribed by the Secretary of 
the Interlor." 

This act was by Act March 3, 1901, c. 855, 31 Stat. 1436 (U. S. 
Comp. St. 1901, p. 1531), extended so as to comprise the states 
of CaHfornia, Oregon, and Washington. Novî?, in pursuance of the 
act of March 3, 1891, extended by subséquent législation, the Com- 
missioner of the Land Office, on Kebruary 10, 1900, adopted cer- 
tain rules, by the third of which it is declared that settlers upon 
public lands and other résidents of the states and territories des- 
ignated may procure timber free of charge from unoccupied, un- 
reserved, nonmineral public lands within said states and territories, 
strictly for their own use for firewood, fencing, building, or other 
agricultural, mining, manufacturing, or domestic purposes, but not 
for sale or disposai, nor for use by others, nor for export from the 
State or territory where procured. Where the timber does not ex- 
ceed $50 in value in any one year, it is declared unnecessary for 
actual résidents to secure permission from the Secretary of the 
Interior to take the timber. The fourth rule provides that: 

"In cases where quallfled persons are not in position to procure timber 
from the public lands themselves, it is allowable for them to secure the cut- 
ting, removlng, sawing, or other manufacture of the timber through the 
médium of others upon an agreemeut with the parties thus acting as their 
agents that they shall be paid a sufficient amount only to cover their time, 
labor, and other legitimate expenses Incurred in connection therewith, ex- 
clusive of any charge for the timber itself." 

Rule 5 provides that the uses specified in section 3 constitute 
the only purposes for which the timber may be taken from pub- 
lic lands. 

One of the principal questions urged at the trial involves the 
construction of the act of March 3, 1891, and of the rules of the 
Commissioner of the General L,and Office made in pursuance there- 
of. I was strongly impressed at the trial that under the rules last 
enunciated the settler or homesteader would not be permitted to 
exchange the timber which he is entitled to eut and remove from 
the public lands in any one year for lumber, even assuming that 
the lumber was for use by him upon his homestead for improve- 
meiits or domestic purposes. But from a careful study of the 
rules themselves, considered in connection with the case of Shiver 
V. United States, 159 U. S. 491, 16 Sup. Ct. 54, 40 L. Ed. 231, I 
hâve corne to the conclusion that it is lawful for a settler to ex- 
change the timber for its value in lumber, though in doing so he 
shall not pay the party taking the timber anything for the same 
as timber in the tree. 
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In the case referred to, the défendant, a homesteader, in the course 
of acquiring his claim from the government, claimed that the logs 
which he was charged with cutting from pubHc land were exchanged 
for lumber and building materials, ail of which were put into his im- 
provement. I should say that the case involved the question whether 
a homesteader is authorized, under the Homestead Law, to exchange 
timber from the premises for lumber with which to make improve- 
ments upon his claim. The trial court instructed that the défendant 
had the right to eut timber on his homestead suitable and sufficient 
to build necessary and convenient houses, fences, etc., for a home, 
and to hâve that timber sawed into suitable lumber to make such im- 
provements on his homestead, and that he could hâve exchanged tim- 
ber for lumber to make such improvements, but only so much as was 
necessary, and that if he only did this, and did it in good faith, he 
should be acquitted. The Suprême Court, after citing Washburn on 
Real Property, touching the right of a tenant for life or years to eut 
timber from the estate, says : 

"By analogy we think the settler upon a homestead may eut such timber 
as is necessary to clear the land for cultlvation, or to build hlm a house, out- 
buildings, and fences, and, perhaps, as indicated in the charge of the court 
below, to exchange such timber for lumber to be devoted to the same pur- 
poses, but not to sell the same for money, except so far as the timber may 
hâve been eut for the purpose of cultivation. While, as was claimed in this 
case, such money might be used to build, enlarge, or finish a house, the 
toleration of such practice would open the door to manifest abuses, and be 
made an excuse for stripping the land of ail its valuable timber. One man 
might be content with a house worth ?100, while another might, under the 
guise of using the i>roceeds of the timber for improvements, erect a house 
worth several thousands. A reasonable construction of the statute — a con- 
struction consonant both with the protection of the property of the govern- 
ment in the land and of the rlghts of the settler — we think restricts him to 
the use of the timber actually eut, or to the lumber exchanged for such tim- 
ber and used for his improvements, and to such as is necessarily eut in clear- 
ing the land for cultivation." 

Now, the rules of the Commissioner of the Land Office permit the 
settler to procure timber from government land for agricultural or 
domestic purposes, the same being strictly for his own use, to the 
amount of $50 per year. But where he is not in position to procure 
the timber himself, he is allowed to secure the cutting, removing, and 
sawing through the médium of another, by an agreement with the 
party thus acting as his agent to do the service, and the amount of the 
payment to be made for such timber is then specified. There can be 
no doubt under the rules that it would be permissible for the settler 
to employ another to go upon the public lands and eut the amount of 
timber to which he is entitled each year, and manufacture the same 
into lumber; the settler paying the expenses for such cutting and 
manufacturing, so that he would receive the entire timber so eut in 
form of lumber. But many settlers are wholly unable to bear such 
expense, nor are they, from the nature of things, able themselves to 
do the physical work of cutting and manufacturing the timber into 
lumber. In order, therefore, for the settler to get any benefit of the 
timber where he desires the use of lumber for improving his place or 
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for domestie purposes, in case he is unable to pay for the cutting and 
manufacturing, he would hâve to be permitted to make an exchange 
■of the timber which he is permitted to eut annually for lumber equal 
in value. In that way the proceeds of the timber received in lumber 
vcould be actually used for the settler"s purposes. And so it appears 
to me that if a homesteader, in the course of acquiring his claim f rom 
the government, may be permitted to exchange timber, which it is 
permissible for him to eut off his homestead for the purposes of 
improvement thereon, for lumber with which to make such improve- 
ments, that it would surely be permissible under the rules of the Com- 
missioner of the General Land Office for a settler to exchange the 
timber to which he is entitled for the year for lumber with which to 
make domestie improvements upon his land, and strictly for his own 
use. 

I am therefore of the opinion that the défendants in the case at bar 
set f orth a good défense to their cutting and removing timber f rom 
the government land, in so far as they hâve eut timber at the instance 
of settlers and résidents, and hâve given in exchange therefor its value 
in lumber; the value of the timber in the tree not inuring in any part 
to their benefit in making such exchange. 

In conclusion, I find that the value of the manufactured lumber is 
$10 per thousand. The witnesses testifying as to its value state it at 
from $10 to $12 a thousand, and I adopt the lesser estimate. For the 
timber that was eut and left lying on the ground I adopt a value of 
$1 per thousand, as that seemed to be the gênerai consensus of opin- 
ion throughout the trial of the case. 

In this view, the défendant in case No. 3,671 should be charged with 
1,850,000 feet at $10 per thousand, making $18,500, and with 199,000 
feet eut and left lying on the ground at $1 per thousand, $199 — in 
the aggregate, $18,699. This éliminâtes from said cause the 630,000 
feet which is shown to hâve been eut for settlers and lumber given in 
exchange therefor. 

In case No. 3,674, the défendants should be charged with 689,000 
feet, less 105,000 feet, nainely, 584,000 feet, at $10 per thousand, or 
$5,840, and with 25,000 feet waste logs left on the ground, $25 — in 
the aggregate, $5,865. 

Mr. J. p. Hamaker in his testimony strongly asserts that he eut 
no timber whatever on the public land, except under arrangements 
with and by authority of settlers ; but in this he is surely mistaken. 
The government cruiser, who was very careful in making the cruise, 
testifies that the larger amount of logs were eut upon the premises ail 
within less than five years preceding the time he made the cruise, to 
wit, in July and August, 1909. J. D. Hamaker first moved his mill on 
the premises in 1901, and he was engaged in cutting logs and manu- 
facturing the same into lumber ail the time down until he leased the 
mill to Sykes Hamaker, which was January 1, 1908. He asserts that 
he got his timber for sawing purposes in the meantime from lands 
owned by himself, his wife, and Sykes Hamaker. While it is true 
that he may hâve eut much timber from thèse lands, yet it is undoubt- 
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edly true that he eut a great deal from government lands, and I am 
compelled to so find under the testimony. 

In cases No. 3,672 and No. 3,673 the défendants eut only such tim- 
ber from the public lands as they were requested and authorized to 
eut by contract with settlers, and were justified in so doing. 

The government should hâve judgment, therefore, in case No. 3,671 
against J. D. Hamaker in the sum of $18,699, and in case No. 3,674 
against Hamaker and Stindt in the sum of $5,865; &nà cases Ko, 3,672 
and No. 3,673 should each be dismissed. 



tTNITBD STATES T. J. I> HOPKINS & CO. 
(District Court, E. D. New York. October 19, 1912.> 

1, Cbiminal Law (§ 276*) — Jtjbisdiction — Plea. 

Where défendant, a corporation located in the Southern district of 
New Yorlc, was Indicted In the Eastem district for Tiolatlng the Pure 
Pood and Drugs Law (Act June 30, 1906, c 3915, 34 Stat 768 [U. S. 
Coinp. St. Supp. 1911, p. 1354]), an ob.lectlon that it could only be prose- 
cuted In the district where its principal place of business was located 
could not be ralsed by plea hased on the wording of the Information. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dlg. |§ 636, 637 ; 
Dec. Dig. i 276.*] 

2. Food (| 18*) — Vvnn Food and Deugs Law — Inteestatb Commeece — Jtj- 

bisdiction. 

Pure Food and Drugs I>aw June 30. 1906, c. 3915, | 2, 84 Stat. 708 
(U. S. Comp. St Supp. 1911, p. 1354), prohibits the Introduction into any 
Btate of any article of food or drugs adulterated and misbranded, and 
provides that any person who shall ship or deliver for shipment from 
any state to any other state any such adulterated article shall be guilty 
of a misdemeanor. Seld that, since the statute relates solely to Inter- 
state commerce, no jurlsdiction to prosecute for violation of tie act can 
be acquired, except through the existence of Interstate commerce. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 20 ; Dec. Dig. § 18.*] 

8. Food (§ 19*) — ^Adtiltekation — Puee Food and Dbuqs Law — Peoceedinqs 
OJ? Seceetart of Agbicultuee — Certification. 

Pure Food and Drugs Law June 30, 1908, c. 3915, S 4, 34 Stat. 769 (U. 
S. Comp. St. Supp. 1911, p. 1355), provides that the Secretary of Agricul- 
ture, after an investigation of the alleged violation of the law, shall at 
ence certify the fact to the United States district attorney. Held, that 
such section requires the certification to the district attorney ta whose 
district prosecution for the offense charged should be had. 

[Ed. Note. — For other cases, see Food, Dec. Dig. f 19.*] 

4. CniMiNAi, Law (§ 113*) — Puee Food and Deugs Law — Violation — Venub 
— Statutes. 

Pure Food and Drugs Law June 30, 1906, c. 3915, 1 10, 34 Stat. 771 (U. 
S. Comp. St. Supp. 1911, p. 13(j0j, providinq for seizure of adulterated 
or misbranded goods within any district where they may be found, re- 
lates to civil proceedings against the goods only, and does not détermine 
Jurlsdiction of a criminal prosecution. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. | 232 ; Dec. 
Dig. I 113.*] 

*For other cases see same tapie & | numbeb In Dec. & Am. Dlgs. 1907 to dat«, ft Rep'r Indexe* 
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5. Ceimiwai. Law (§ 113*) — Pdbe Food and Dbtigs Act— Violation. -Prosk- 

cuTiON — Venue. 

Pure Food and Drugs Law June 30, 1906, c. 3915, § 2, 84 Stat. 708 (TJ. S. 
Comp. St. Supp. 1911, p. 1354), prohlbits the introduction Into any state of 
any article of food or drugs, adulterated or misbranded, and déclares that 
any person who sliall ship or deliver for shlpment, from any state to any 
other state, any such adulterated article, shall be guilty of a mlsdemean- 
or. Held, that the gist of the offense is the shipplng or delivering for 
shipment of adulterated or misbranded goods, to be introduced into an- 
other state by Interstate commerce, and hence jurlsdiction exists In the 
fédéral court of the district from wMch the goods were shipped, thougU 
défendant did uot réside in such district. 

[Ed. Note. — For othër cases, see Oiminal Law, Cent Dlg. S 232 ; Bec. 
Dlg. § 113.* 

What constitutes a violation of pure food régulations, see note to Brina 
V. United States, 105 G. C. A. 559.] 

6. Ceuiinal Law (§ 146*) — Pdee Food and Dbuqs Law — Violation — Lim- 

itations. 

The gênerai three-year statute of limitations applicable to crimes was 
not repealed by Pure Food and Drugs Law June 30, 1906, c. 3915, 34 
Stat. 768 (U. S. Comp. St. Supp. 1911, p. 1354), containlng no spécifie 
limitation on prosecutions thereunder, so as to require immédiate prose- 
cution on the theory that In case of delay, the rlght to prosecute would 
be barred by lâches.' 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dlg. §§ 258%, 
259 ; Dec. Dig. § 146.*] 

J. L,. Hopkins & Co. was indicted for violating the Pure Food and 
Drugs Law, and filed a plea in bar. Overruled. 

William J. Youngs, U. S. Atty., of Brooklyn, N. Y., and William 
P. Allen, Asst. U. S. Atty., of New York City. 

Hitchings & Dow, of New York City (Hector M. Hitchings, of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. An information has been filed 
against the défendant company, charging a violation of Act June 30, 
1906, c. 3915, known as the Pure Food and Drugs L,aw. The informa- 
tion allèges that the défendant corporation, on September 1, 1909, did, 
within the county of Kings and state of New York, unlawfully ship 
and deliver for shipment, by a steamboat line, from Brooklyn to Nor- 
folk, in the state of Virginia, a certain drug, which was not properly 
branded as required by the statute. The other allégations hâve nothing 
to do with the questions now raised by the défendant, who has inter- 
posed a plea in bar, after appearing by attomey. This plea attacks, 
first, the jurlsdiction of the District Court, in this the Eastern district 
of New York, alleging that the défendant corporation is organized 
under the laws of the state of New York, with its office and principal 
place of business within the Southern district, and not within the East- 
ern district. 

[1] This objection cannot be raised by a plea based upon the word- 
ing of the information. On demurrer this objection would be unavail- 
ing, for the wording of the information states specifically and solely 
that the corporation was a corporation of this the Eastern district. 

*For other cases née same toplc & S nvmbeb in Dec. & Am. DlgB. 1907 ta date, & Rep'r Inileiei 
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The plea, therefore, is intended to raise an issue as to the actual dis- 
trict in which the corporation is domiciled. But this issue does not 
necessitate the taking of testimony, for the government has admitted 
that the place of business and principal office of the corporation is 
100 William street, as stated by the défendant. For the purposes of 
the argument, therefore, we can take the statement of the plea to be a 
correct statement of fact, and consider whether or not a corporation, 
having its principal place of business and its home office in the South- 
ern district of New York, and therefore having the right, under the 
statute relating to civil actions, to be sued only in that district, can 
présent the same questions and insist upon the same rights, if charged 
with a crime under the statute upon which the présent information is 
based. 

[2] The law, in section 2, prohibits the introduction into any state 
of any article of food or drugs, adulterated or misbranded, and pro- 
vidtes that any person who shall ship or deliver for shipment, from 
any state to any other state, any such adulterated article, shall be 
guilty of a misdemeanor, The défendant contends that, inasriiuch as 
the statute relates to interstate commerce, no jurisdiction can be ac- 
quired, except through the existence of interstate commerce. That 
much of the defendant's contention is correct, and prosecution can be 
had in no district, except one in which prosecution is authorized and 
jurisdiction given by the statute. The question of régulation, or the 
manner of administration in the Department of Agriculture, could not 
prevail over the express language of the statute. 

[3] In section 4 it is provided that the Secretary of Agriculture 
shall at once certify the fact to the proper United States district at- 
torney. This means, and means no more, than that the proceedings 
shall be certified to the district attorney in whose district prosecution 
should be had. 

[4] Section 10 provides for the seizure of goods within any district 
where the same may be found. But that relates to a civil proceeding 
against the goods themselves, and does not in any way détermine in 
what jurisdiction a criminal proceeding can be brought. The provi- 
sion of the Constitution, that the trial of ail crimes shall be by jury, 
and such trial held in the state where the crime shall hâve been com- 
mitted, does not in any way affect prosecution under this statute, for the 
state in which prosecution is to be had is clearly defined by the statute 
îtself. 

[5] The défendant claims that the prohibited act is the "intro- 
duction into" another state. Yet the défendant seems to admit that 
the prosecution can be had in the state of New York, although, if a 
strict construction were to be given to the defendant's argument, it 
would be necessary to hold that the crime occurred at the place of 
introduction of the goods into another state, thus making the place in 
which trial should be had the state where the goods are received, rather 
than that in which they are shipped. But this is contrary to the ex- 
press provision of the statutes, which prohibits introduction into an- 
other state by interstate commerce, but makes the crime the shipping 
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or deliyering for shipment at the place in which the commerce is in- 
stituted by.the physical act of shipment. 

The position taken by the défendant, however, is that the prosecu- 
tion can only be brought in the district where the corporation, in so 
far as it is able, carries ont the mental and physical process, through 
its agent, of setting in motion activities which shall resuit in the ship- 
nient of the goods through interstate commerce. But such a conten- 
tion is not a literal statement of the words of the statute, nor would 
this law be capable of such application. Where two constructions of a 
statute are possible, one leading to a practical method of procédure, 
while the other leads only to an ineffectuai or impossible position, the 
practical meaning should be taken, and the statute so construed as to 
accomplish the object for which it was intended, unless this object be 
plainly contrary to the results which would be obtained by the con- 
struction followed. 

It is évident that the resuit of prosecution, in the présent in- 
stance, in the Southern district of New York, would lead to a dis- 
missal of an indictment; for no contract or order to cause the ship- 
ment of goods by interstate commerce could be construed as the 
actual act of shipment. Hence the resuit of such a holding would 
be to limit prosecution under the statute to a district where prose- 
cution could not be successful, and such construction would hâve 
been made in the face of the plain statement that the crime con- 
sists of "shipping or ofïering for shipment," which is the act of 
starting the shipment of the goods by some common carrier, or 
other means of transportation, having as its first step a delivery 
for shipment. To hold otherwise would mean a differentiation in 
the possession of the goods by the défendant before they were 
packed, while they were packed' up in the warehouse, and while 
they were on its delivery wagon or other means of transfer, and 
while its own possession of thèse goods was entirely undisturbed. 

For thèse reasons it is plain that the information is correct in 
form, in charging that the crime, if committed under the statute, 
began with the delivery of the goods to the steamship compan}^ in 
Brooklyn, and that prosecution should be had in this district. 

The défendant aiso pleads the statute of limitations in an orig- 
inal way. The Pure Food and Drugs Law provides for a hearing 
upon notice, after examination, and, if an adultération of a drug 
shall be found, that an opportunity of a hearing shall be given. If, 
after the hearing, it appears that any of the provisions of the act 
hâve been violated, the statute is spécifie and technical in its de- 
scription of the acts prohibited, and in the statement of the pen- 
alty therefdr. The défendant, therefore, invokes the well-known 
doctrine that a spécifie statute, repealing in terms, or in necessary 
effect, the provisions of the gênerai statute, shall be held to pre- 
vail over al! the provisions of a gênerai statute, which are thus 
expressly or impliedly set aside. 

[8] The gênerai statute of limitations, formerly two years and 
now three years, by the statute of 1876 (Act April 13, 1876, c. 56, 
19 Stat. 32 [U. S. Comp. St. 1901, p. 725]) is claimed by the de- 
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fendant to hâve been rcpealed, inasmuch as no spécifie limitation 
is placed upon the prosecution under the Pure Food and Drugs 
Law, and as the langnage of the sections throughout the entire 
statute indicates that immédiate and prompt action is to be had. 
The défendant invokes the doctrine of lâches, not so much as a 
sufficient défense to the prosecution of this information itself, but 
it relies upon that doctrine as an argument for its claim that the 
gênerai statute of limitations is inapplicable, and hence that it is 
inferentially repealed through the intent spelled ont of the rec|uire- 
ment for immédiate action. 

The défendant would apparently seek to substitute for the gên- 
erai statute of limitations, of three years after the commission of 
an ofifense, an ambiguous and uncertain équitable détermination by 
the court as to whether the proceedings had been so promptly con- 
ducted that the prosecution should be allowed to go on. The the- 
ory of a statute of limitations is no longer dépendent upon the 
presumption of some grant freeing the person interested from pros- 
ecution, or the lapse of. time within which the évidence has pre- 
sumably been lost. It is rather a definite period prescribed by law, 
within which an indictment must be filed, provided the défendant 
is not a fugitive. There is nothing in the Pure Food and Drugs 
Law which interfères with the opération of a statute of three years, 
beyond which delay cannot be allowed. Whether or not lâches on 
the part of the government officiais had intervened, and whether 
the defendant's rights had thereby been prejudicially affected, or 
whether the act which was charged as an offense has been reduced 
to a mère technicality, would be something for the court to take 
into account in imposing sentence. But it cannot be said that the 
intent of Congress was to set up différent standards or time limits 
for the actual filing of an indictment (either greater or less than 
three years as the case might be) by provisions in the law intended 
to assure a speedy hearing and a prompt method of determining 
whether acts would be considered by the department as viola- 
tions of the law, from which a criminal prosecution might resuit. 
Even if the acts in question had been terminated, and the prose- 
cution might thereby dépend upon methods or practices long since 
discontinued, or if the défendant, because of the delay in institut- 
ing proceedings, had continued upon a course which it ultimately 
found would bring itself in conflict with the government, thèse 
matters, again, would be questions to be considered in imposing 
sentence, and are not a bar to the filing of an information at any 
time within the three-year period. 

The pleas must be overruled, and the défendant called upon to 
plead generally to the information. 
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SINGER SEWING MACH. CO. v. BRICKELL, Atty. Gen., et aL 
(District Court, S. D. Alabama, S. D. October 26, 1912.) 

No. 2, in Equity. 

1. LiCENSES (§ 16*) — Occupation Tax — Siatutbs — Application. 

Act Ala. Marcli 31, 1911 (Acts 1911, p. 180) § 32, provides that each 
person, flrm, or corporation selling sewlng macliines in person or througli 
agents shall pay $50 annually for each county in wMcli they may sell 
or deliver sueti macliines, and for eacli team used in delivering or dis- 
playing them in each county an addltional sum of |25 annually, but that 
the section shall not apply to merchants selling sewing machines at their 
regularly established places of business. Held, that where complalnant 
sewing machine company, a foreign corporation, malntained places of 
business throughout the state where machines and parts were sold, and 
also sent out agents therefrom, who traveled with sample machines 
through the rural districts of the state, selling the same by means of 
teams, in some instances the sale and delivery of machines occurring 
at the same time, it was subject to the tax, in so far as Its business 
was conducted by means of such teams. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 36-40; Dec. 
Dig. § 16.*] 

2. CONSTITUTIONAL 1.AW (§ 230*) LiCENSES (§ 7*)— BqUAI, PROTECTION OF 

Laws — LicENSE Tax — "Itinérant Dealers." 

Such section was not unconstitutional, as denying equal protection of 
the laws, sinee complainant's agents, who traveled through the county 
with teams, were "itinérant dealers" ; the occupation of selling machines 
in regularly established places of business, and by means of such teams 
going through the country, being sufflciently différent to form proper 
subjects for législative classification. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. § 687; 
Dec. Dig. § 230;* Llcenses, Cent. Dig. §§ 7-15; Dec. Dig. § 7.* 
For other définitions, see Words and Phrases, vol. 4, p. 3798.] 

In Equity. Bill by the Singer Sewing Machine Company against 
Robert C. Brickell, as Attorney General of the state of Alabama, 
and others. Decree for défendants. 

Tyson, Wilson & Martin, of Montgomery, Ala., for complainant. 
Robert C. Brickell, Atty. Gen., for défendants. 

TOULMIN, District Judge. This is a bill filed against Robert 
C. Brickell, as Attorney General of the state of Alabama, and oth- 
ers, to enjoin the proposed enforcement against complainant of 
section 32 of "An act to further provide for the revenues of the 
state of Alabama," approved March 31, 1911 (Acts 1911, p. 180), 
which is as follows: 

"Sec. 32. Sewing Machines. — Each person, lirm or corporation selling or 
delivering sewing machines, either in person or through agents, shall pay 
fifty dollars annually, for each county in which they may sell or deliver said 
articles; and for each wagon and team used in delivering or displaying 
the same, an additional sum in each county of twenty-flve dollars annually; 
but this section shall not apply to nierchants selling the above enumerated ar- 
ticles at their regularly established places of business." 

•For other cases see same toplo & % numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The bill allèges that complainant ought not to be subjected to, 
and is not liable for the payment of, the taxes provided for therein, 
upon the grounds that, under the state of facts set forth in the bill, 
it cornes within the excepting clause of said section, and is, there- 
fore, exempt from its opération; further, that said section of the 
act in question is unconstitutional, in that, in its administration, it 
would violate the state and fédéral Constitutions, particularly sec- 
tion 1 of the fourteenth amendment of the Constitution of the 
United States, providing that no state shall make or enforce any 
law which shall abridge the privilèges or immunities of citizens 
of the United States, deprive any person of life, liberty, or prop- 
erty without due process of law, or deny to any person within its 
jurisdiction the equal protection of the laws. And the bill al- 
lèges that the said section is an effort on the part of the state of 
Alabama to regulate Interstate commerce, in violation of the third 
clause of section 8 of article 1 of the Constitution of the United 
States. 

Défendants demur to said bill, and maintain that the facts there- 
in set forth do not show that complainant is exempt from the pay- 
ment of said taxes under the excepting proviso; nor do they show 
that said section 32 is répugnant to the state Constitution or the 
Constitution of the United States in the particulars alleged. 

[1] The bill, among other things, sets forth the following state 
of facts: Complainant, a foreign corporation organized under the 
laws of New Jersey, duly authorized to transact its business in the 
state of Alabama, has established some 36 regular places of busi- 
ness, or stores, throughout the state, in various towns and cities, 
and engages whoUy in the business of buying and selling sewing 
machines, parts thereof to remedy defects or breakage, and sew- 
ing machine accessories, such as oil, needles, etc., which goods and 
wares, as above described, are kept at its said stores, for sale to 
the gênerai public. 

With the exception of the county of Russell, the business of com- 
plainant in ail the counties of the state of Alabama is conducted 
as foUows : 

"Some of the sewing machines sold by it in the state are delivered to its 
salesmen at its regularly established places of business, and placed aboard 
wagons and teams at such places of business, and then taken by its sales- 
men through the rural districts of the state of Alabama, and sold from such 
wagons and teams, and, in some Instances, delivery to the purchasers is made 
«ontemporaneously with the sale, and in other instances such salesmen use 
the machines go carried about on such wagons, displayiiig them as sample 
machines, taking orders for other machines, which orders are returned by 
such salesmen to its regularly established places of business in the state of 
Alabama, * * * as aforesaid, and there accepted or rejected, and, if ac- 
eepted, the machines are forwarded to the purchasers on such orders ; * • • 
that complainant also sells sewing machines at Its regularly established places 
oï business In said counties, as aforesaid, and delivers such sewing machines 
to purchasers by using wagons and teams. • * * » 

Complainant has in its employ 197 sewing machine agents and 
employés in the state of Alabama, and has and is using 165 wagons 
and teams in the state of Alabama in so displaying, selling, and 
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delivering such sewing machines. It appears from the allégations 
of the bill that the complainant is a marchant engaged in the busi- 
ness of selling and delivering sewing machines in the state of Ala- 
bama, and that it lias many regularly established places of business 
within said state, and that it also has a regularly established place 
of business in Columbus, Ga., which city adjoins Russell county, 
Ala., on the east. Said section 32 provides that : 

"Eaeh person, firm or corporation selling or delivering sewing maeliines, 
eitlier In person or through agents, sliall pay flfty dollars annually for eaeh 
county In wlilch they may sell or dellver said articles ; and for eaeh wagon 
and team used in delivering or displaying the same an additional sum in eaeh 
county of twenty-five dollars annually." 

It provides, however, that this section shall not apply to mer- 
chants selling the above enumerated articles at their regularly es- 
tablished places of business. 

[2J In so far as the selling of sewing machines by the complain- 
ant at its regularly established places of business is concerned, said 
section does not apply to it. But it appears that it is selling and 
delivering sewing machines from wagons and teams by agents 
through the rural districts of the state and in many counties there- 
in. It is then liable for the tax exacted by the statute under con- 
sidération, unless that statute is declared to be violative of the state 
or fédéral Constitutions. The complainant is engaged in selling 
sewing machines, both at its fîxed places of business and from wag- 
ons and teams by agents who, as salesmen, sell the same and de- 
hver them contemporaneously with the sale. It seems to me that 
the complainant thus became liable for both taxes required by the 
statute to be paid, assuming the statute to be constitutional. 

In the Quartlebaum Case, 79 Ala. 1, the statute then under con- 
sidération provided that every sewing machine company selling 
sewing machines, either themselves or by their agents, and ail per- 
sons who engage in the business of selling sewing machines, shall 
pay the state a tax for eaeh county in which they may so sell ; 
but, when merchants engaged in a gênerai business keep sewing 
machines as a part of their stock in trade, they shall not be re- 
quired to pay the tax therein provided. Quartlebaum dealt only in 
sewing machines, and sold them in différent counties in the state. 
The Suprême Court held that he was not a merchant engaged in 
gênerai business, and as he did not corne within the exception made 
by the statute he was liable for the tax imposed. 

In Ballou v. State, 87 Ala. 144, 6 South. 393, in considering a 
revenue statute which provided that eaeh sewing machine com- 
pany selling sewing machines, either in person or through agents, 
and ail persons who engage in the business of selling sewing ma- 
chines, shall pay to the state $25 for eaeh county in which they 
may so sell, the court said: 

"There is an exception in favor of merchants engaged in a gênerai busi- 
ness, which is only niaterial as showing that the Législature exacted a license 
only for those who, it was contemplated, ivould be itinérant, going from 
county to county." 
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As I understand the contention of the learned counsel for com- 
plainant, it is that the tax in question is exacted only for those 
who are "itinérant dealers" — "that the statute is only intended to 
reach that character of persons." An itinérant is defined as one' 
who travels about — as declared by the court in the Ballou Case, 
supra, "going from county to county." 

The statute does not apply to merchants who sell sewing ma- 
chines at their regularly established places of business, denoting 
nearness, présent at, as at their house or store. In my judgment, 
it does not except from its application those who hâve regularly 
established places of business, but who also sell and deliver sew- 
ing machines from wagons and teams away from their established 
place of business, leaving them behind and traveling about "from 
county to county" — "itinérant dealers" in the rural districts of the 
State. In my opinion, the bill shows thèse facts to exist. The 
Suprême Court, in the Quartlebaum Case, supra, said : 

"Wlieii sewing machine companies sell sewing macliines in any locality, 
they do It as a business." 79 Ala. 4. 

It seems to me that there is a clear distinction between persons 
selling sewing machines at regularly established places of business, 
and selling and delivering such articles from wagons and teams 
traveling about over the country, "going from county to county." They 
are two entirely distinct occupations. It may be diiïicult to distinguish 
thèse classes in principle, but the power of the Législature to make this 
discrimination has not been questioned. Cook v. Marshall County, 196 
U. S. 261-274, 25 Sup. Ct. 233, 49 L. Ed. 471 : Armour Pkg. Co. v. 
Lacy, 20O U. S. 226, 26 Sup. Ct. 232|, 50 L. Ed. 451 ; Connolly v. 
Union, etc., 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679; Quartle- 
baum V. 'State, 79 Ala. 4. I think it cannot be successfully claimed 
that it is beyond législative power to make its classification of occupa- 
tions. Authorities supra. 

The Suprême Court of the United States in Oil Co. v. Texas, 217 
U. S. 114, 30 Sup. Ct. 496, 54 L. Ed. 688, said: 

"The fourteeiith anieuduient of the Constitution of the United States was 
not Intended to cripple the taxiiig power of the state, or to impose upon 
them any iron rule of taxation. Tins court wlll not speculate as to the motive 
of a State in adoptlng taxlng laws. but assumes that it was adopted in good 
faith. A State may prescrihe any System of taxation it seems best, and it 
may, without violating the fourteenth amendment, classify occupations, im- 
posiiig a tax on some and not on others, so long as it treats eciually ail in 
the same class." 

An occupation tax on ail dealers in sewing machines does not de- 
prive dealers in those articles of their property without due process 
of law, or deny them the equal protection of the law, because a sim- 
ilar tax is not imposed on dealers in other articles. Oil Co. v. Texas, 
supra. The statute makes no distinction among persons selling sewing 
machines. The burden of the présent tax falls equally on every per- 
son, firm, or corporation selling sewing machines, and an additional 
tax on every such person for each wagon and team used in delivering 
or displaying the same. 
199 F.— 42 
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As r construe the statute, it imposes a license tax on every person 
selling sewing machines, for each county in which he may sell said 
articles; and it imposes an additional license tax on each person for 
each wagon and team used in delivering said sewing machines in such 
county. One tax is for the privilège of engaging in the business of 
selling sewing machines, and the other is for the privilège of using a 
wagon and team in delivering or displaying sewing machines. Thèse 
taxes are imposed upon the business of selling, and upon the business 
of delivering or displaying sewing machines by the use of wagons and 
teams. The two businesses may be engaged in by one and the same 
person, or by différent persons. In the case at bar the two occupations 
are engaged in by the same person, but that makes no diiïerence in 
the principle involved. The Législature has seen proper to classify 
them, and to impose a tax upon each, which we hâve seen it has, un- 
der its taxing power, the right to do. In the Herzberg Case, cited by 
complainant's counsel, the court held that the tax was not imposed 
upon the business, but solely upon the manner in which a party may 
conduct the business. I do not consider the cases at ail alike. The 
case cited was where the Législature undertook to tax the manner in 
which a party may conduct his business as the same related to the 
compensation of his employés ; and the case at bar is one in which 
the Législature has imposed a tax upon the business itself, and not 
upon the manner of conducting it. 

On the facts alleged in paragraph 6 of the bill, as to the conduct 
of the business of complainant in Russell county, section 32 of the 
statute under considération has no application; the sales made to 
buyers in Russell county being made at complainant's regularly estab- 
lished place of business in Columbus, Ga., and the articles sold deliv- 
ered to the buyers in Russell county, Ala. Said facts, in my judgment, 
show a case of Interstate commerce. Brennan v. Titusville, 153 U. S- 
289, 14 Sup. Ct. 829, 38 L. Ed. 719. The unconstitutionality of said 
section, even if conceded, would not operate to bring the complainant 
within the class not intended by it. Ballou v. State, 87 Ala. 144, 6 
South. 393. The 'Suprême Court of the United States, in Oil Co. v. 
Texas, supra, said: 

"The fédéral court cannot Interfère with tlie enforcement of the statute, 
sluiply because it may dlsapprove its ternis, or question the wisdom of its 
enaetinent, or because it cannot be sure as to the précise reasons inducing the 
State to enact it." 

And the Suprême Court of Alabama has said: 

"Unless it is elear that the Législature has transcended Its authority, it 
is our duty to déclare its aets constitutional." Sadler v. Langham, 34 Ala. 
311 ; Steln v. Leeper, 78 Ala. 517. 

The demurrers to the bill are sustained, and to each and every para- 
graph thereof, except as to paragraph 6, relating to Russell county, 
Ala., as to which the demurrers, and each of them, are overruled. 

Let a decree be entered accordingly. 
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In re CROWEMi. 
(District Court, D. Massacbusetts. May 31, 1912.) 

No. 16,628. 

1. Bankrupicy (§ 262*)— Taxation (§ 87*)— Pkopertt of Bankrtjft. 

Though a bankrupt's estate Is not withdrawn from taxation by bank- 
ruptey proceedings, but is subjeet to taxation in the trustee's hands, a 
trustée was not requlred by Bankr. Act July 1, 1898, c. 541, § 64a, 30 
Stat 563 (U. S. Comp. St. 1901, p. 3447), proviâtng that the court shall 
order trustées to pay ail taxes lawfully due and owing by the bankrupt 
In advance of dividends to credltors, to pay taxes assessed against land 
whlch beeame a lien subséquent to a sale by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 363-365; 
Dec. Dig. S 262 ;* Taxation, Cent Dlg. § 177 ; Dec. Dig. § 87.*] 

2. Baskbuptct (§ 262») — Sale or Assets — Real Peopbett — ^Taxes — Pat- 

MENT BT TBUS'TE'B. 

Bankrupt's trustée having been ordered to sell certain real property 
belonging to an estate "free from any incumbrances or lien of any other 
party" published notice of the sale to take place March 25, 1911, whlch 
reelted that, by order of the United States court, each lot would be sold 
separately free from any incumbrances or lien of any other party, on 
terms of 5 per cent, cash, balance on dellvery of deed within 30 dayEU 
Petitioner purehased one of the lots, paid 5 per cent, cash, at the time 
of sale, but the deed was not delivered untll April 29th foUowlng, when 
the remalnder of the cash was paid. Prlor thereto, on April Ist, the 
town assessed taxes against the lot for the year 1911, whieh beeame a 
lien on that date. Eeld, that the trustée had no jurlsdlction to warrant 
the land free from liens or Incumbrances other than those specified by 
the order of sale, and hence he was not bound to reimburse the pur- 
chaser for the taxes so paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. || 363-365; 
Dec. Dlg. S 262.*] 

In Bankruptcy. In the matter of the bankruptcy proceedings of 
iWilliam N. Crowell. On pétition for review of referee's order dis- 
missing pétition of the A. Homer Skinner Lumber Company for 
an order requiring the trustée to pay certain taxes. Affirmed. 

John A. Kerns, for petitioner. 

William H. B. Kendall, trustée in bankruptcy, pro se. 

DODGE, District Judge. On February 8, 1911, the référée au- 
thorized the trustée to sell certain real estate in the town of Som- 
erset which formed part of this estate in bankruptcy, "free from 
any incumbrance or lien of any other party." The trustée pub- 
lished notice of this intended sale, to take place March 25, 1911. 
The publication was on various dates in March, 1911, prior to the 
25th. There were four separate lots to be sold. The notice pub- 
lished contained the following: 

"By order of the United States court each lot wlU be sold separately and 
will be sold free from any incumbrance or lien of any other party." 

The petitioner for review was the highest bidder at the sale for 
one of the lots, and the property was declared sold to him. The 
published notice further stated : 

"Terms 5% cash. Balance upon dellvery of deed within thirty days." 

•For otber cases se« same topic & § «vmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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The petitioner for review paid the S per cent, in cash at the time 
of the public sale. The trustée delivered to him a deed of the lot, 
according to the referee's certificate, on April 24, 1911. The deed 
bore that date, but there is reason to believe that the petitioner 
desired certain changes in the deed as first drafted and tendered on 
April 24th, and that the deed was not finally delivered until April 
29th, at which time the remainder of the purchase price was paid. 
The deed itself was not put in évidence at the hearing. 

So far as appears, there was no existing tax lien upon the lot 
when the referee's order was made, nor when the notice was pub- 
lished, nor at the time of the public sale. Later, however, on some 
date not shown, the town of Somerset assessed taxes to the amount 
of $30.94 against the lot, for the year beginning April 1, 1911, 
which taxes became, when assessed, a lien upon the lot, taking 
effect from April 1, 1911. On October 3, 1911, the petitioner for 
review filed a pétition with the référée asking that the trustée be 
ordered to pay thèse taxes. Later, on January 17, 1912, another 
pétition was filed, making the same request upon allégations some- 
what amended and amplified. After a hearing upon this pétition, 
the référée found in the trustee's favor, tliereby dismissing it. This 
dismissal the purchaser now seeks to review. 

[1] Section 64a of the Bankruptcy Act, which requires the court 
to order trustées to pay ail taxes legally due and owing by the 
bankrupt, in advance of dividends to creditors, has no direct hear- 
ing upon the question hère presented. It is true that property of 
the estate is not withdrawn from taxation by the bankruptcy, but 
remains subject to taxation while in the trustee's hands, also that 
taxes assessed upon it after the bankruptcy, though never due or 
owing by the bankrupt, are to be treated bv the court as preferred 
claims. Swarts v. Hammer, 120 Fed. 256, 2':^7 , 56 G. C. A. 92 ; Id., 
194 U. S. 441, 24 Sup. Ct. 695, 48 L. Ed. 1060; Re Prince & Wal- 
ter (D. C.) 131 Fed. 546. But no attempt is now made to prove 
or hâve allowed any claim for thèse taxes as a claim against the 
estate. The town of Somerset has presented no such claim, nor 
does the petitioner, having paid the taxes, seek to prove against 
the estate, in subrogation to the town's rights. The petitioner 
rests its claim upon the contention that its purchase of the lot un- 
der the order of sale has entitled it to hâve the land free of any 
lien or incumbrance at the time it paid the balance of the agreed 
purchase money and took the trustee's deed. 

[2] The referee's order to sell, made on February 28, 1911, nei- 
ther had nor could hâve had any application to the lien afterward 
created by the assessment of thèse taxes. Not only had no such 
lien then come into being, but what the liens or incumbrances were 
to which the referee's order referred appears from the pétition for 
the order. This set forth that there were certain mortgages on the 
land ; that one of the mortgages was to the petitioner for review 
and its validity disputed ; that the land had been conveyed sub- 
ject to conditions; and that it had been attached. To the valid- 
ity, as against him, of any order to sell free from incumbrances, it 
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is essential that a lienholder whose rights may be affected should 
hâve had due opportunity to défend his interest, and due notice to 
appear for that purpose. Ray v. Norseworthy, 23 Wall. 128, 135, 
23 L. Ed. 116; Re Foundry & Machine Ce. (D. C.) 147 Fed. 828. 
The Henholders named as above in the pétition for sale are the 
only lienholders who could hâve had such notice, or who could 
hâve been affected by the order. No other lienholders can be sup- 
posed to hâve been within the contemplation of the court in mak- 
ing the order for sale, or of the trustée in advertising the sale, or 
of the purchaser or other bidders at the sale. Since no lien for 
thèse taxes existed when the order was made, or the sale adver- 
tised, or when the sale thus ordered and advertised took place, no 
such lien was or could hâve been removed from the property or 
transferred to the proceeds by virtue of the order and the sale 
made in pursuance thereof. What the trustée received from the 
purchaser at the sale, and now holds, he must be considered to hold 
as representing the property freed from those liens which the péti- 
tion described, if any, but freed from no others. The court cannot 
award any part of it in satisfaction of a lien never transferred to it. 

It was not for the trustée to warrant the land free from ail liens 
or incumbrances, whether those contemplated by the proceedings 
or not. To do so would be beyond his officiai authority. He was 
authorized to convey only the interest in the land vested in him 
as trustée, free from liens or incumbrances only to the extent sanc- 
tioned by the order of court. 

The trustée, as has appeared, advertised that the balance of the 
purchase money would be payable upon delivery of the deed within 
30 days, and it is true that 30 days from the advertised time of 
sale did not expire until April 25th, after thèse taxes had been as- 
sessed. But there was nothing in the order of sale which is suffi- 
cient to make thèse provisions part of the terms of sale ordered 
by the court, nor to enlarge the scope of the order as above de- 
fined. 

Had the trustée been selling his own property and undertaking 
with the purchaser to give a clear title, he might well be required 
to protect the buyer against ail incumbrances existing when the 
deed was finally delivered and the property paid for, whether ex- 
isting or not at the time he put the property up at auction. The 
circumstances of this transaction, however, are différent, and do 
not require the same conclusion. I must consider this petitioner 
to hâve understood when he paid the balance of the amount he had 
bid at the sale that he was paying only for what the trustée had 
been authorized by the court to sell him. That his présent appli- 
cation to the court was not made until nearly six months after 
he had made the payment, is a strong indication that such was also 
in fact his actual understanding at the time. 

The referee's order dismissing the pétition is approved and af- 
firmed. 
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In re D'OALLAGHAN. 

(District Court, D. Massacûusetts. May 31, 1912.) 

No. 17,346. 

1. BANKEUPTcy (§ 384*) — Composition — False Statement — Fbaudtilent In- 

TENT. 

Fraudulent latent on the part of a bankrupt must be shown to sustaln 
the charge of obtainlng money on crédit on materlally false statements 
in wrlting, made to the lender for the purpose of obtainlng such crédit, 
urged as an objection to confirmation of a composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592 j 
Dec. Dlg. § .384.*] 

2. Bankbuptct (§ 384*) — Composition — Défenses — I'alse Statements. 

Banlirupt's husband conducted ter business as manager. In 1908 and 
1910 he made false statements concernlng the bankrupt's assets and 
liabilitles to obtain money for the bankrupt on crédit from a trust 
Company. The bankruptcy pétition was not filed until June 29, 1911. 
During the interval the notes taken by the trust company had been re- 
peatedly renewed or pald, and there had been a succession of transac- 
tions Involving the glvlng of crédit by the trust company. Held, that 
the facts were tosufflcient to show that the trust company extended 
crédit on the falth of the statement of 1910, and that the statement 
glven In 1908 dld not constltute a contlnuing représentation, and was 
not one to which Bankr. Act .Tune 25, 1910, c. 412, § 14b (3), 36 Stat. 839 
(U. S. Comp. St Supp. 1911, p. 1496), providlng that a discharge shall 
not be granted where the bankrupt bas obtalned money on crédit on «la- 
terlally false statements in wrlting, etc., applied, and hence the maklng 
of such statements was not a valld objection to confirmation of a com- 
position. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592; 
Dec. Dig. § 384.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of 
Margaret G. O'Callaghan. On spécifications of objection to con- 
firmation of composition. Overruled. 

Robert E. Harding, for objecting crédit or. 
William A. Knowlton, for bankrupt. 

DODGE, District Judge. The référée has reported on February 
21, 1912, that everything necessary under section 12b of the Bank- 
ruptcy Act had been donc, and he recommends confirmation of the 
composition offered. The liabilities scheduled are $115,711.82, 
against assets amounting to $21,280.60. Claims amounting to $79,- 
897.84 hâve been allowed. The Exchange Trust Company of Bos- 
ton, having a claim of $3,250, and two New York creditors, having 
claims of $500 each, are the only creditors who hâve appeared to ob- 
ject. 

The référée has dealt with the spécifications filed by the Exchange 
Trust Company as presenting, in substance, ail the objections raised 
by either of thèse creditors, and it will be convenient hère to fol- 
low the same course. 

Spécification 1 (a and b). Thèse charge the concealment of cer- 
tain jewelry or diamonds with intent to hinder, delay, and defraud 

*For otber cases see same topjc & % mvmbëb in Dec. & Am. SlSB. 1907 to date, & Bep'r Indexes 
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creditors. I agrée, on the évidence, with the referee's finding of 
fact, and also agrée with his conclusions of law relative to this 
charge. 

Spécification 1 (c). My conclusions are the same regarding this 
charge. 

Spécification 1 (d-g inclusive). Thèse hâve not been insisted upon 
at the hearing. 

Spécifications 1 (h, i), and 2 (a). I agrée with the référée that on 
the évidence the omission of the item $19,730.90 from the books 
until June 30, 1911, is not shown to hâve been with any intent to 
conceal assets belonging to the estate, or with any intent to conceal 
the bankrupt's true financial condition. To my mind the circum- 
stances do not show with sufficient certainty to warrant the finding 
of such intent that the entry of this item on the bankrupt's books 
in addition to those of the Adams Company was necessary in order 
to make the bankrupt's books show her true financial condition. 

Spécification 2 (b) was not insisted on at the hearing. 

[1] Spécification 2 (c, d, e, f, g, and h) charge the obtaining of 
money on crédit from the Exchange Trust Company upon materially 
false statements in writing made to that company for the purpose 
of obtaining crédit from it on March 1, 1908, and July 1, 1910. 
There is no dispute that two statements in writing bearing the 
above dates were presented to the Trust Company by the bank- 
rupt. They are Exhibits A and B, and may be referred to. They 
purport to be statements of the bankrupt's assets and liabilities as of 
thOse dates. The statements were in some respects incorrect. They 
overstated the assets and understated the liabilities, and they did 
so to an extent sufficient to be material. Fraudulent intent, how- 
ever, on the bankrupt's part, must be shown in order to sustain this 
charge. Gilpin v. Marchants' Bank, 165 Fed. 607, 91 C. C. A. 445, 
20 L. R. A. (N. S.) 1023; Re Kyte (D. C.) 174 Fed. 867, 871. And, 
unless crédit is shown to hâve been actually obtained by means of 
the untrue statement made with such fraudulent intent, no ground 
for refusai to confirm under section 14b (3) of the Bankruptcy Act 
bas been established. Re Shaffer (D. C.) 169 Fed. 726. 

Both the statements referred to were made up by the bookkeeper 
from the books of the concern, acting under the direction of J. J. 
O'Callaghan, who was the bankrupt's husband, and who managed 
the business carried on by her under the above name. It was he, 
and not the bankrupt, who presented the statements to the Trust 
Company, and there is no question that he did so for the purpose 
of obtaining crédit, or that crédit was afterward given by the com- 
pany. The statement of 1908 was sworn to as true by him, and his 
affidavit, dated June 22, 1908, expressly recites the statement to hâve 
been made and sworn to for the purpose of obtaining crédit and 
money. The statement of 1910 was signed by him, but not sworn 
to. His signature to both statements was in the f oUowing f orm : 
"O'Callaghan Cloak and Suit Co. by J. J. O'Callaghan, Mgr." Ac- 
cording to the évidence, he relied on the bookkeeper of the con- 
cern to fill out both statements from the books, and there is evi- 
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dence from the bookkeeper that she, without intent on her part to 
deceive, was responsible for their inaccurate and misleading char- 
acter, also that O'Callaghan, though he swore to one statement, 
did not in fact know at the time that they were inaccurate or mis- 
leading or in what respects. But assuming O'Callaghan to be 
chargeable wi'th knowledge that the statements were untrue, and 
with the intent to use untrue statements for the purpose of ob- 
taining crédit, there is nothing to charge the bankrupt with such 
knowledge or intent, except the fact that she permitted her husband 
to manage her business and represent her in dealing with the Trust 
Company; and on the authorities it is at least doubtful whether un- 
der such circumstances section 14b (3) applies to her. Re Hyman 
(D. C.) 97 Fed. 195; Re Meyers (D. C.) 105 Fed. 354; Hardie v. 
Swafford, 165 Fed. 591, 91 C. C. A. 426, 20 L. R. A. (N. S.) 785, 
reversing the District Court in Re F. Hardie, 143 Fed. 609. 

[2] Assuming, however, that such knowledge and intent on her 
husband's part would render section 14b (3) applicable to the bank- 
rupt herself, and that crédit to her was in fact obtained from the 
Trust Company in 1908 by means of the untrue statement dated 
March 1, 1908, the pétition upon which she was adjudged bankrupt 
vvas not filed until June 29, 1911, and during the three intervening 
years the notes taken in 1908 by the Trust Company had been re- 
peatedly renewed or in some cases paid. There had been a succes- 
sion of transactions involving the giving of crédit, and the évidence 
is hardly sufifîcient to show that anything due from the bankrupt to 
the Trust Company at or within four months prior to the bank- 
ruptcy had been obtained on the strength of the crédit given in 1908. 
The statement of that year cannot be regarded as a continuing rep- 
résentation, and I must hesitate to hold that section 14b (3) applies, 
without limit of time, to any obtaining of crédit, however long be- 
fore the bankruptcy, and irrespective of intervening transactions 
with the creditor. See Re Terens (D. C.) 172 Fed. 938; Re Cot- 
ton and Preston (D. C.) 183 Fed. 181. 

As to crédit given after the statement dated July 1, 1910, I am 
unable to regard the évidence as sufîficient to prove that such crédit 
was given in reliance upon that statement. A fair conclusion from 
the évidence seems to me to be that what the Trust Company then 
lent was lent with the knowledge that the bankrupt was in difficul- 
ties, that an investigation of her afïairs would be necessary to justify 
further crédit in any large amount, and with the intent to advance 
her only so much as would postpone immédiate collapse before such 
investigation could be had. 

I agrée with tlie référée in regarding the évidence as insufficient 
to prove the bankrupt guilty of any of the acts or of failure to per- 
form any of the duties such as would bar her discharge. I further 
agrée with him that the composition offered will be for the best in- 
terests of the creditors. 

The oiïer of composition is therefore confirmed. 
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In re GOLDSTEIN. 

(District Court, D. Massachusetts. June 19, 1912.) 

No. 18,203. 

1. Bankbuptct (I 341*) — Claims — Allowance in Part — Amekdment. 

Bankr. Act, July 1, 1898, c. 541, § 57, cls. "d," "f," 30 Stat. 560 (II. S. 
Comp. St. 1901, p. 3443), provlding for the hearing and détermination 
of objections to claims before allowance, and clauses "k," and "1," au- 
thorizing reallovvance or rejection in whole or in part of a clalm recon- 
sldered after allowance, does not preclude ttie référée from. allowing a 
clalm in part only without its being amended and resvvorn. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 528; Dec. 
Dig. i 341.*] 

2. Bankkuptcy (§ 127*)— Election op Trustée— Cbeditoks' JIeeting — Ad- 

journmekt. 

A vote for trustée at a creditors' meeting having resulted in no élec- 
tion, and the supporters of both candidates having informed the réf- 
érée that an agreenient was hopeless, the référée properly denied an 
application for an adjourument of two vs'eeks, and proceeded to the ap- 
pointment of a trustée on his own motion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. | 183; Dec. 
Dig. § 127.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of 
Simon Goldstein, bankrupt. On pétition for review of referee's or- 
ders allowing claim of the Salem Safe Deposit & Trust Company 
in the sum of $1,700, permitting it to vote on the claim as allowed, 
and refusing to adjourn the creditors' meeting on f allure to choose 
a trustée. Affirmed. 

Joseph B. Jacobs, of Boston, Mass.. and Daniel C. Planning, of 
Salem, Mass., for creditors. 

DODGE, District Judge. The Trust Company prcsented for al- 
lowance at the first meeting a proof of claim, which set forth in- 
debtedness by the bankrupt to it of $2,(XX) in ail, on six différent 
promissory notes, which it had discounted. The six notes ought 
ail to hâve been filed with the proof, in order to comply with sec- 
tion 57b of the Bankruptcy Act. Five of the notes only were so 
filed; of the sixth, the amount claimed on which was $300, only a 
copy was filed. The référée allowed the claim in the amount of 
$1,700, the total amount claimed on the other five notes, and j^er- 
mitted the Trust Company to vote on the claim as thus allowed. 
The first question certified is: Did he err in so doing? 

[1] The petitioner for review contends that the référée ought 
to bave disallowed the proof altogether, but that, instead of doing 
so, he "amended it of his own volition, and reduced it to the amount 
of $1,700," and that he had no right to allow it for $1,700 without 
requiring it to be resworn. 

If this contention is sound, a proof of claim must be regarded 
as an entirety, which the court must either accept in fuU or reject 
altogether. I find nothing in the act which requires me so to re- 
gard it. , There are express provisions in section 57, cls. "k" and 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"1," for the reallowance or rejection "in whole or in part" of a daim 
reconsidered after allowance. But it is not only upon reconsidera- 
tion that objections to a claim, either by parties in interest or by 
the court of its own motion, may be dealt with. Clauses "d" and. 
"i" of section 57 provide for the hearing and détermination of such 
objections before allowance, and I am unable to believe it a neces- 
sary resuit of clauses "k" and "1" that the original allowance of a 
claim cari ohly be for its full amount, and may not be for a part of 
that amount. To say that this is what the act requires, and that a 
claim, of which a part, but not the whole, is sustained by the proof, 
must be amended and resworn before it can be allowed at ail, would 
be, in my opinion, a departure, unwarranted by anything in the act, 
from the recognized principle that the practice regarding proof of 
claims is to be libéral and free from technicalities. See Streeter 
V. Lowe, 184 Fed. 263, 265, 106 C. C. A. 405, although it is true 
that the co".troversy there dealt with arose upon reconsideration. 
More especially does it seem unreasonable to hold, in a case like 
the présent, where distinct debts or demands are included in one 
claim, that none of them can be allowed, unless ail are allowed. I 
find no reason to suppose that the creditor might not hâve presented 
separate proofs upon his separate claims, or that a proof of one 
is to be regarded as a waiver of ail the others. See Remington,. 
Bankruptcy, § 615. Reported cases, in which claims hâve been al- 
lowed in amounts less than set forth in the proof, are not wanting. 
Two récent instances are In re Dr. Voorhees, etc., Co. (D. C.) 187 
Fed. 611, and 188 Fed. 425, 110 C. C. A. 215, and In re Green- 
field (D. C.) 193 Fed. 98. I must hold that the referee's allowance 
of this claim for $1,700 was not erroneous. 

[2] The creditors' vote, taken after allowance of the claim as 
above, showed no choice of trustée. One candidate had a majority 
in number; the other, a majority in amount. The petitioner for 
review thereupon asked an adjournment to the next regular court 
day, two weeks distant. The request was refused by the référée,, 
on the ground, as he reports, "of expense to the estate, and that, 
if a new vote was taken, it would resuit then in a disagreement."' 
The supporters of both candidates had informed him, as he also' 
States, that an agreement was hopeless. It would seem, although 
his report does not expressly so state, that he thereupon appointed 
a trustée under the last clause of section 44. The remaining ques- 
tion certifîed is : Did he err in refusing to adjourn the meeting for 
the purpose of allowing the creditors to vote again? 

No unanimous request was made for an adjournment. There is 
nothing to show that reasonable opportunity for choice by the cred- 
itors at the regular time had not been afïorded, or that the refusai 
to adjourn can be regarded as having abridged the creditors' right 
to such reasonable opportunity. If ail the claims proved had been 
objected to and continued for considération, the référée might law- 
fnlly hâve proceeded to appoint a trustée himself, as Judge Lowell 
held in this court, in In re Cohen (D. C.) 131 Fed. 391. I must hold 
that there was no error in his refusai to adjourn the meeting. 

The referee's orders are therefore approved and affirmed. 
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WATERMAN v. CHESAPEAKE & 0. RY. CO. 
(District Court, D. New Jersey. Oetober 25, 1912.) 

1. Removal of Causes (§§ 11, 26*) — Causes Removable — Judicial Code — 

consteuction. 

lUnder Judicial Code (Act March 3, 1911, c. 231) §§ 24, 28, 51, 36 Stat. 
1091, 1094, 1101 (U. S. Oomp. St. Supp. 1911, pp. 135, 140, 150), provldlng 
for the removal of causes from state to fédéral courts, no cause may be 
removed that migbt net bave been originally eommenced in the fédéral 
court, and wbere jurisdiction dépends solely on diverslty of citizenship, 
only the court in the district la which either plaintiff or défendant ré- 
sides obtains jurisdiction. 

[Ed. Xote. — For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
31, 60-63; Dec. Dig. §§ 11, 26.*] 

2. Removal or Causes (§ 34*) — Fédéral Courts — Jurisdiction — Assigx- 

MENT. 

Where plalntlfC elalms as an assignée, the résidence of the assigner, 
and not that of plaintiff, détermines the question whether diverse citi- 
zenship exists, so as to justify a removal of the cause. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. § 76 ; 
Dec. Dig. § 34.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

At Law. Action by Frank N. Waterman against the Chesapeake 
& Ohio Railway Company. On motion to remand. Motion granted. 

George Whitefield Betts, of New York City, for plaintiff. 
McCarter & English, of Newark, N. J., for défendant. 

RELrLSTAB, District Judge. This suit was removed into this court 
from the Suprême Court of the state of New Jersey. The plaintiff 
is the assignée of a number of claims against the défendant. He is a 
citizen and résident of such state, but none of his assignors is. The 
défendant is a corporation of the state of Virginia, and not an in- 
habitant or résident of the state of New Jersey. 

[ 1 ] The right to remove dépends upon the construction to be given 
to sections 24 (granting original jurisdiction), 28 (limiting the causes 
that may be removed), and 51 (prescribing the court where suit is to 
be brought) of the act entitled "An act to codify, revise and amend 
the laws relating to the judiciary," approved March 3, 1911 (U. S. 
Comp. St. Supp. 1911, pp. 128, 135, 140, 150), which, so far as per- 
tinent to the question hère raised, provide: 

Section 24. That— 

"tlie District Courts sliall hâve original jurisdiction as follows : First. Of ail 
suits of a civil nature, at common law or in equity, * * * where the 
inatter in controversy exceeds, exclusive of Interest and eosts, the sum or 
value of three thousand dollars, and * * * is between citlzens of différent 
States. * * * No District Court shall hâve cognizance of any suit (ex- 
cept upon foreign bills of excliange) to recover upon any promlssory note 
or other chose in action in favor of any assignée, or of any subséquent holder 
if such instrument be payable to bearer and be not made by any corporation, 
unless such suit might hâve been proseeuted In such court to recover upon 
said note or other chose in action if no asslgnment had been made." 

•*For otUer cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Section 28. That any — 

"suit of a civil iiature, at law or in equity, of whlch the District Courts of 
tlie TJnited States are glven jurisdlction by this title, and which are uow 
lieiHling or wliich may hereafter be brought, in any state court, may be re- 
moved Into the District Court of the United States for the proper district 
by the défendant or défendants therein, belng nonresidents of that state." 

Section 51. That— 

"no civil suit shall be brought In any District Court against any person by 
any original process or proceedlng In any other district than that whereof 
he is an inhabitant; but where the jurisdiction is founded only on the fact 
that the action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of elther the plaintifC or the défendant." 

Reading thèse sections together — the only way the législative intent 
can be ascertained — it is apparent, first, that no cause may be removed 
that might not hâve been originally commenced in a fédéral court; 
second, that, where jurisdiction dépends solely upon diversity of cit- 
izenship, only that court obtains jurisdiction in whose district either 
the plaintiff or défendant résides ; and, third, Ihat, when the plaintiff 
is an assignée, the particular court having cognizance of the suit is 
fixed, not by his place of résidence, but by his assignor's. Under such 
interprétation, this suit cannot be heard in this court. 

[2] The causes of action sued upon are founded upon express con- 
tracts between the assignors and the défendant for the carriage of 
freight, and the alleged breaches are the failure to carry out such con- 
tracts. The suit is, therefore, to recover on assigned choses in action, 
a term which includes ail claims for damages for breach of contract 
■or for torts connected therevi'ith. Bushnell v. Kennedy, 9 Wall. 387, 
390, 19 L, Ed. 736. As none of the assignors could hâve maintained 
this suit against the timely objection of the défendant, the plaintiff 
could not. What the plaintiff could not do, because of the lack of 
proper residential qualifications, the défendant cannot achieve, at least, 
without the former's consent. Ex parte Wisner, 203 U. S. 449, 27 
Sup. Ct. 150. 51 L. Ed. 264; In re Moore. 209 U. S. 490, 28 Sup. Ct. 
.585, 706; 52 E. Ed. 904; In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 
53 L. Ed. 873. (Thèse cases though disapproved in part and qualified 
by Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, 
37 L. R. A. [N. S.] 392, are not affected as authorities in this regard.) 
Tierney v. Helvetia Swiss Fire Ins. Co. (C. C.) 163 Fed. 82; Cons. 
Rubber Tire Co. v. Ferguson, 183 Fed. 756, 106 C. C. A. 330. 
The motion to remand is granted. 



In re MARELE PRODUCTS CO., Inc. 

(District Court, E. D New York. October 2, 1912.) 

1. Bankbuptcy (§ 482*) — Services of Attokneys Befobe Bankrijptcy— 
Claim. 

Services of attorneys rendered to voluntary trustées, acting for credi- 
tors during au unsuecessful attempt to admlnister the assets without 
resort to bankruptcy proceedlngs, and givlng rlse to no liens on the as- 
sets subsequently surrendered to a trustée in bankruptcy, could not be 

•For othér cases sée same topic & § numbeb in Dec. & Am. Digs. 1907 tû date, & Rep'r Indexes 
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reearded as services rendered to the bankmpt before the flllng of tUe 
pfiition, nor to the hankrupt estate thereafter, under Baukruptcy Act 
July 1, 1898, e. 541, §§ 60(1, G3b, 30 St^t. 5fi2, 563 (U. S. Comp. St. Ii101. 
pp. 3446, 3447), and eould not, therefore, be compensated for as clalms 
agalnst the estate iu bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. 55 874-876, 
897 ; Dec. Dlg. | 482.*] 
2. Banketjptct (I 482*) — Peopektt of Bankbupt— Subbendek — Voltjntaet 
Tbustees. 

Where the property of a bankrupt was tumed over to voluntary trus- 
tées as agents for creditors in an attenipt to admlnister the assets wlttv 
eut resort to bankruptcy proceedings, such trustées, in aecounting to the 
trustée in bankruptcy, were entitled to hâve their attorney's fées al- 
lovs-ed, if proper in amount. 

lEd. Note.— For other cases, see Bankruptcy, Cent. Dlg. §•§ 874-876, 
897 ; Dec. Dlg. I 482.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Marble Products Company, Inc. On application for payment of 
counsel fées to certain attorneys rendered to voluntary trustées 
representing creditors before bankruptcy. Denied. 

Lewkowitz & Schaap, of New York City, for petitioners. 
Thompson & Ballantine, of New York City, for trustée, 

CHATFifeLD, District Judge. Application has been made for 
the payment of counsel fées to certain attorneys for services ren- 
dered to one Cohen and one Pisani prior to bankruptcy, and while 
the said Cohen and Pisani were acting as voluntary trustées; that 
is, as agents for the creditors of the bankrupt, in an attempt to 
administer the assets and straighten out the affairs of the Marble 
Products Company without the necessity of a trustée in bank- 
ruptcy. 

Certain assets in the possession of Cohen and Pisani were trans- 
ferred to the trustée in bankruptcy, under an order which pro- 
vided that a certain lien claimed by the présent petitioners, for 
services as attorneys, be transferred to the proceeds of the sale, 
and that the extent and validity of the lien be fàxed by this court 
upon application. The présent motion is an attempt to fîx the ex- 
istence and validity of this so-called lien, and to obtain compensa- 
tion for the services which the alleged lien was said to cover. 

[1] It is apparent, in the first place, that the assets transferred 
to the trustée in bankruptcy were not in the possession of the at- 
torneys who make the présent application, and that therefore no 
lien attached and no claim existed which could be urged by them 
as a set-off. Nor hâve the présent petitioners shown any other 
ground upon which they hâve any secured claim to the assets so 
transferred. The services which they rendered were to the so- 
called trustées, and a personal obligation existed on the part of 
those trustées for the work donc by the attorneys whom they em- 
ployed. This claim has no standing in bankruptcy, except as it 
may be based upon the title or possession of the so-called trustées 
to certain property which later became the bankrupt estate. Such 

'For other caaei >ee Mme toplc à { «vmbbr Ib Dec. * Au. DIca. 1907 to date, A Rep'r Indexa* 
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a claim cannist be asserted in bankruptcy dîrectiy by tfie attor- 
neys ; that is, by the présent petitioners. Nor can the attorneys ap- 
ply for an allowance under section 60d or section 63b of tho 
Bankruptcy I^aw. The services rendered by them were not to the 
bankrupt before the filing of the pétition, nor to the bankrupt es- 
tate since the pétition was fîled. 

[2] But, by analogy, thèse attorneys would seem to be entitled 
to compensation for services to those individuals who were placed 
in charge of what later became a bankrupt estate, and previous 
payment for such services by the so-called trustées would be al- 
lowed in the accounting by those trustées, if proper in amount. 
In this way, if the trustées had not yet paid for thèse services when 
the assets were turned over, and if the assets were turned over 
subject to the right of thèse trustées to deduct their proper ex- 
pansés therefrom before delivery to the trustée in bankruptcy, then, 
upon application by the so-called trustées, the amount of their at- 
torneys' services should be allowed them. 

The motion in its présent form, therefore, must be denied, but 
Messrs. Cohen and Pisani, the so-called trustées, may apply, upon 
proper pétition, for an approval of a reasonable ^penditure for 
attorneys' services for the matters in question, to*have this ex- 
penditure allowed them, and to hâve the same paid frôm the prop- 
erty turned over by them, if no other questions hâve ,arisen upon 
their accounting interfering with that resuit. 

The application of the said Cohen and Pisani, when so made, 
will be referred to the référée as spécial commissioner to report 
upon thèse questions, in connection with whatever anawer the trus- 
tée in bankruptcy may interpose thereto. 



In re REMABLB BOTTLB BCft CO. 
(District Court, E. D. New York. October 19, 1912.) 

1. Bankruptcy (| 114*) — Recbivebs — Account— Settlewenx. 

Where the aeconnt of a bankrupt's recelver had been settled and the 
amount due determlned by a court of compétent jurisdlction, he could 
be ordered to pay the balance Into court by summary order, and hls 
eurety could be held llable therefor In case of the receiver's fallure. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164r-166; 
Dec. Dig, I 114.»] 

2. Bankbuptct (§ 114*) — Receivebs — Accountino — Funds. 

Where the account of a bankrupt's recelver had been settled, and he 
had been ordered to pay over the balance found due, his ability to do so 
was not measured by the funds or property of the bankrupt estate, 
though such funds could be used to dlminlsh hls Personal llabllity; a 
détermination that he was personally llable for the eipensea of the re- 
celvershlp being determinatlve of the fact that he could not rely on the 
estate, except to reduce the déficit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dig. §§ 164-166; 
Dec. Dig. § 114.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Reliable Bottle Box Company. On motion for an order compelling 

*For otliar eue* aee same toplc & t nvubeb in Dec. & Am. Dlga. Itl07 to date, & Rep'r Indexai 
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a former receiver to pay $1,583.40, with which his account was sur- 
charged. Motion granted. 

Conway, Williams & Kelly, of New York City, for trustée. 
John M. Coleman, of New York City, for respondent. 

CHATFIELD, District Judge. This motion is for an order 
compelling the former receiver herein to pay the sum of $1,583.40, 
with which amount his account as receiver was surcharged, and 
also to punish him for contempt for failure to obey a subséquent 
order to pay at once three items included in the above total. The 
language of the order surcharging the account is as follows : 

"Ordered, that the account of Charles Soble, as custodlan or receiver under 
the order entered herein on the 6th day of Aprll, 1912, is hereby surcharged 
with the sum of sixteen hundred twenty-one dollars and six cents ($1,621.06), 
being the amount of merchandise shipped by him as said custodlan or re- 
ceiver, and payment for which is uncoUected." 

The amount in question was subject to certain déductions or 
crédits claimed by the receiver, which reduce its amount to $1,- 
583.40; but the court sees no reason why the last amount should 
not be paid. 

[1] As to the items ordered paid separately, the receiver is in 
contempt. He is an olïicer of the court and under bond. His 
account has been settled properly and the amount due determined 
by this court, which plainly had jurisdiction. He can be ordered 
to pay by a summary order, and his surety can be held liable if 
he does not make good ; but the court can also compel him to pay 
the amount if he is able so to do. 

[2] His ability is to be measured by the funds he can apply 
thereto, and is not limited to property or funds of the bankrupt 
estate. Any such funds could be used to diminish his personal 
liability, but the détermination that he is personally liable for the 
expense of the receivership settles, also, that he cannot rely upon 
the estate, except to reduce the déficit. , 

Motion granted. 



McGARVEY v. BUTTE MINER CO. et al. 

(District Court, D. Montana. October 26, 1912.) 

No. 103. 

L Removal of Causes (î 102*) — Défendants — FïtAunuiiENT Joindbb — Non- 

LIABILITT OV ONK DEFENDANT. 

Where, in an action for libel against two défendants, the cause was 
removed by one of them on the ground of diverse citlzenshlp, and that 
the other défendant was not liable, but it appeared that the law was 
locally unsettled and falrly debatable, the complaint could not be said to 
•how fraudulent joinder on its face, and, the exercise of the rlght to jota 
being a matter to be settled on the trial, the cause would be remanded. 

[Ed. Note. — For other cases, see Removal of Causes, Cent DIg. H 218- 
220, 223, 224; Dec. Dlg. { 102.* 

Fraudulent joinder of parties to prevent removal of eaus^, see note to 
Offner v. Chicago & E. R. Co., 78 C. C. A. 362.] 

•For other caseï aee lame toplc £ i numbsb In Dec. * Am. Difi. 1907 to date. A Rep'r Indexes 
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2. KiarovAt or Causes (§ 36*) — Défendants — rBAUDUi/ENT Joindeb. 

Fraudulent jolnder of défendants, In order to Justify removal of the 
cause, must In gênerai essentlally consist in a willful or négligent mis- 
statement of fact 

[Ed. Note.^For other cases, see Removal of Causes, Cent Dig. S 79; 
Dec. Dig. § 36.*] 

At Law. Action for libel by Charles McGarvey against the 
Butte Miner Company and J. L. Dobell. The cause having been 
removed for diverse citizenship, plaintiff moyes to remand, Granted. 

J. E. Healy, of Butte, Mont., for plaintiff. 

Geo. F. Shehon and A. J. Verheyen, both of Butte, Mont., for de- 
fendants. 

BOURQUIN, District Judge. Motion to remand. Action for 
libel and removal for diverse citizenship. 

[1] Upon the facts that may be taken as proven hereon, the 
removing défendant contends that the lavi^ is that its codefendant, 
whose joinder, unless proven fraudulent, defeats removal, is not 
liable; and hence the conclusion, fraudulent joinder. Plaintiff, 
contra. 

The lavv is fairly debatable. But if plaintiff knew the aforesaid 
facts, and if the law be as claimed by the défendant, thèse are but 
circumstances, and not conclusive of fraudulent joinder. Where 
the lawr is locally unsettled, it is the right of plaintiff to adopt and 
fairly urge that view thereof that best serves his interests, to join 
défendants accordingly, and, if the case be not otherwise remova- 
ble, to secure a trial and détermination of the diSputed issues, fact 
and law, upon his theory and in the forum of his choice, the state 
court. This being plaintiff's right, its exercise is not fraudulent, 
thongh its chief motive be to prevent removal and compel trial 
in the state court. The case on removal is taken to be what plain- 
tiff in good faith has made it. He may be in error in respect to 
both facts and law, his complaint may show misjoinder on its 
face, but fraud cannot be predicated upon his mère mistakes, 
though they defeat removal. The exercise of the right aforesaid 
is consistent with good faith, for law is not settled by a litigant's 
belief or contention, but by the court's détermination. This déter- 
mination is for the trial, and not on remand. 

[2] On remand, the issue is not what is the law of the case, but 
is the joinder fraudulent? And the fraud to bë alleged and proven 
to make out fraudulent joinder is essentially that in any case — in 
gênerai, willful or négligent misstatement of fact. See Railway Co. 
V. Willard, 220 U. S. 419, 31 Sup. Ct. 460, 55 L. Ed. 521, and cases 
cited. 

Fraudulent joinder is not proven hère, this court has no juris- 
diction of the action, and the motion to remand is granted. Costs 
to plaintiff. 

*Vor other casea lie* famé topic & S nvmbbb lu Dec. & Am. Digs. 1907 to date, A Rep'r Indexe* 
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NEWBERRY v. WILKINSON et al. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 

No. 2,102. 

1. Courts (§ 259*)— Jukisuiction — Fedebai. Courts— Administkation of Es- 

tâtes. 

Fédéral equity .luriMdlction extends to tlie adininistratloa of deeedents' 
estâtes, where it concerns eitlzens and résidents of différent states ; but 
in the exercise of sucb jurisdietion tiie courts will be goverued by tbe 
statutory rules and régulations of tbe states In which they are located 
wlth référence to the administration and settiement of such estâtes, 
siuce the gênerai equity jurisdietion of the fédéral courts to administer 
the estâtes of deceased persons, as between eitizens of différent states, 
cannot be defeated or impaired by laws of the state undertaktng to glve 
its own courts exclusive jurisdietion. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 795, 796; Dec. 
Dig. § 259.* 

Probate jurisdietion of fédérai courts, see note to Bedford Quarries 
Co. V. Thomlinson, 36 C. C. A. 276.] 

2. CouBTs (§ 365*) — Fedebal. Coubts — Jubisdiction — State Law — ^Décision 

OF iSTATE Coubts— CoNCLueivE.VEss. 

The equity jurisdietion of fédéral courts to administer the estâtes of 
deceased persons, as between eitizens of différent states, is concurrent 
with the probate jurisdietion of the state courts, and, being so, the or- 
ders and judgments of the probate courts in the due and orderly admin- 
istration of such estâtes are couclusive and binding on the fédérai courts. 

[Ed. Note. — For other cases, see Courts, Cent. Wg. § 030; Dec. Dig. 
I 365.* 

Conelusiveness of judgment between fédérai and state courts, see 
notes to Kansas City, Ft. S. & M. R. Oo. v. Morgan, 21 C. C. A. 478; 
Union & Piauters' Bank of Memphis v. City of JMemphis, 49 C. C. A. 468. J 

3. Courts (§ 262*) — Ciiancery Jurisdictiox — Fbaud — Accounting. 

A fédéral court of equity had jurisdietion of a suit by a nouresident 
agalnst the administratrix, heirs, and sureties of a deceased guardiau to 
compel an accounting, alleging that he had been deprived of bis inherit- 
ance by the guardian's fraud. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. § 262.*] 

4. Guabdian and Ward (§ 174*) — Liability on Bond— Receipt of Ward's 

ESTATE — ESTOPPEL TO DeNY. 

Décèdent, haviug been appointed guardian of an estate of plalntlff and 
his sister, siuce deceased, executed a reeeipt to a référée in partition for 
the minons' share of the property sold therein, without having actually 
received the nioney, pursuant to a sclieme by the minors' fathcr to pos- 
sess hiniself of the inheritance. Ucld, that the guardian's administrator 
and the sureties on the guardian's bond were estopped to deny that he 
received the money. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 
590-509; Dec. Dig. § 174.*] 

5. Guabdian and Wabd (§ 73*) — Liabilities of Décèdent — Enfokcembnt 

Against Administratrix and Heirs. 

Wbere a guardian's estate was insolvent, and in.sufficient to pay the 
expenses of administration, neither the administratrix nor the guardian's 
heirs, who received nothiug from him, were liable for a devastavlt com- 
niitted in his capacity as guardian. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 
322-324 ; Dec. Dig. % 73.*] 



•For other case* see same toplc £ § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 43 
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6. ExECtiTOES AND Administeatoks (§ 225*) — "Claims" — Stattjte or Noiî- 

CLAIM — SCOPE. 

Rem. & Bal. Code Wash. § 1470, provides for the publication of notice 
to creditors by every exécutor or administrator, and requlres présenta- 
tion of claims withln a year of the date of the notice, and section 1472 
déclares that, if a clalm is not presented wlthin sucb time, it sball be 
barred. Held, that the word "claim," as so used, Included tlie right of 
a ward, after he became of âge, to recover against the estate of bis de- 
ceased guardian for a devastavit, and that, in the absence of fraud or 
équitable considérations, bis faiLure to présent the clalm to the adminis- 
trator of the guardian's estate constituted a bar to bis right to sue eitber 
the estate of the deceased guardian or bis surety. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig. i§ 789-805; Dec. Dlg. § 225.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1202-1211; 
vol. 8, p. 7604.] 

7. GuABDiAN AND Wabd (§ 182*) — Devastavit bt Guabdian — Action 

Against Sxtrety. 

Eem. & Bal. Code Wash. | 1432, provides that ail actions against sure- 
ties sball be commenced wlthin six years after the revocation or surren- 
der of letters of administration or death of the principal, and section 
1633 déclares that section 1432 sball apply to bonds of guardians. Held, 
that where a guardian died January 25, 1904, and suit was not instituted 
against his estate and against bis surety for an alleged devastavit untll 
February 2, 1910, It was barred. 

[Ed. Note.— For otber cases, see Guardian and Ward, Cent. Dig. || 623- 
636, 638-663; Dec. Dig. § 182.*] 

8. Limitation of Actions (| 104*) — Fraud — Concealment. 

Where fraud, forming the basis of a suit in equlty, has been wiUfuUy 
concealed from complalnant until limitations hâve run, equlty will dis- 
regard the statute In the interest of justice. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §| 
511-513; Dec. Dig. § 104.*] 

9. Equity (I 87*) — Limitations — Lâches. 

Equity may eut short the limitations of the law, and wIU adopt its own 
limitations to meet the spécial and peeuliar exigencies of the case. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 242-244; Dec. 
Dig. § 87.*] 

10. Equity (§ 67*) — "Lâches" — What Constitutes. 

In gênerai, "lâches" is neglect to do what in the law should hâve been 
done for an unreasonable or an unexplained length of time under cir- 
cumstances permitting diligence. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §| 191-196; Dec. 
Dig. § 67.* 

For other définitions, tee Words and Phrases, vol. 5, pp. 3969-3972 ; 
vol. 8, p. 7700.] 

11. Guardian and Wabd (§ 182*) — Action on Guardian's Bond — Fbaud — 
Lâches. 

Décèdent, having been appointed guardian of claimant and bis sister 
to receive the proceeds of their share of certain real property belonging 
to his mother's estate, in a partition suit, receipted for such share with- 
out receivlng the same, pursuant to a scheme to enable eomplainant's 
father to obtain the benefit thereof. The father lost the property, with- 
out any part of the proceeds ever coming into decedent's hands. Com- 
plalnant became of âge September 8, 1906. In 1904 he was Informed of 
his interest in the property by his stepmother, wbo stated that, if he 
tried to recover the same, It would probably get his father into trouble. 
Complalnant, though mentally capable of understanding the situation, 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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made no further Inquirles untll after October 30, 1909, when he caused 
the records to be searched, and brougàt suit against deeedent's adminls- 
tratrix, heirs, and sureties on Ms bond as guardlan February 2, 1910. 
Deeedent's estate was insolvent when administered, and the suit was 
finally dismissed as to ail the sureties except défendant M. Held, that 
complainant's elaim against M. was barred by lâches. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 
623-636, 638-663; Dec. Dig. § 182.*] 

12. GuAEDiAN AND Waed (§ 173*) — Fraud of Guardian — Paeticipation by 

StTBETY. 

Where complainant's guardian, by a fraudiilent consplracy wlth cpm- 
plainant'.s fatlier, recelpted for complainant's estate wlthout actually re- 
celving it, so that the father might obtaiu possession thereof, a suroty on 
the guardlan's bond was not bound to actlvely conceru himself to see 
that the guardian accounted for complainant's estate, and his failure to 
do so was insufflclent to charge the surety wlth partlcipatlng In eouceal- 
ment of the fraud. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 576- 
588; Dec. Dig. § 173.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Washington. 

Action by William Fraser Newberry against Clara Wilkinson, 
as administratrix of the estate of B. C. Van Houten, deceased, and 
others. Judgment for défendants (190 Fed. 62), and complainant 
appeals. Affirmed. 

The plaintiff, appellant hère, was born September 8, ISS.ï, and Is the son 
of Arthur A. and Pauline B. Newberry. Pauline died Intestate August 4, 1890. 
Her husband and son and a daughter survived her. At the time of her death 
she was the owner In community right wlth her husband of certain real prop- 
erty situated In the city of Spokane and viciuity. The children took an estate 
by inheritance in her community property. The entire property, Including her 
husband's interest, was under mortgage. On January 29, 1891, Arthur A. 
Newberry applied to the superior court In and for the counfy of Spokane, 
State of 'Washington, for the appolntment of a guardian for plaintiff and 
Laura Isabel, his sister, recommending B. C. '^^an Houten as a suitable per- 
son for the trust. Van Houten was accordingly appointed, and, by order 
of the court, gave a bond for the faithful ûlscharge of his trust, and for 
rendering and paying ail moneys, goods, and chattels which should come into 
his hands to such minors when they became entltled thereto, or to any sub- 
séquent guardian, should the court so direct, wlth the défendant J. Monaghan, 
and Lane C. Gilllam, W. H. Taylor, and J. F. McEwen, as sureties. The 
bond was approved and flled, and Van Houten took the oath of office as 
guardian. 

On February 7, 1891, A. A. Newberry commenced a suit against Laura isa- 
bel Newberry and William Fraser Newberry, B. C. Van Houten, guardian, 
and others, for partition of certain of the lands in which l'auline B. New- 
berry was posse.ssed of a community interest wlth her husband at the time 
of her death. Van Houten, as guardian, flled an appearance in sald suit, and 
subsequently answered, denying that he was possessed of any knowledge or 
information sufflcient to form a belief as to the matters and things set forth 
in the complaint, and demandlng strict proof thereof. The cause was re- 
ferred for taking testlmony. Upon the report of the référée it was found 
and declared by the court that it was impossible to make partition of the 
real property without great injury to the estate, and decreed that the property 
be sold for cash. A référée was designated to make such sale. The property 
was accordingly sold, J. F. McEwen becoming the purchaser of the several 
parcels, at the aggregate sum of $66,800, and the référée made report that 
he had paid to plaintiff one-half thereof, to wit, li;33,400, and the remaining 

*For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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one-half to B. C. Van Houten, gênerai guardian and guardiap ad litem of the 
said Laura Isabel and William Fraser Newberry, taking reeeipts theref or. 
The sale was confirmed on June 8, 1891, and it was ordered that, upon mak- 
ing the conveyanee to the purchaser and receipt of the money therefor, said 
conveyanee be presented to tbe court for approval. It was further ordered 
that the costs of the proceedlng and an attorney's fee taxed at 31,000 be paid 
ont of the proceeds of the sale, and the balance distributed, one-half to A. A. 
Xewberry and one-half to B. C. Van Houten, guardian ad litem and guardian 
of the estate of said minor heirs. There were filed on the same day — June 8, 
1891 — the reeeipts of both Newberry and Van Houten, the receipt of Van 
Houten reading: 

"Spokane, Wash., May 29, 1S91. 

"Eeçeived of B. E. Barinds, référée, for and on behalf of Laura Isabel New- 
berry and William Fraser Newberry, minors, $33,400, being one-half of the 
cash proceeds of the sale at public auction on the 29th day of May, 1891, of 
the following described property, in accordance with the decree entered by 
the superior court of the county of Spokane and state of Washington, on the 
28th day of April, 1891" [describing the property]. 

"LSigued] B. O. Van Houten, 
"Guardian of Estate of Said Minors, Laura Isabel Newberry and AVilliara 
Fraser Newberry." 

The complaint in this suit filed sets up the fact of the death of Pauline 
B. Newberry, the names of her husband and heirs left surviving her, the sub- 
séquent decease of Laura Isabel while a minor, leavlng plalntiff as the only 
heir, the appointment of B. C. Van Houten as guardian of the estate of plain- 
tifC and his sister, the exécution of the guardian's bond, the coming into 
possession and control of the guardian of the certain real property, the sub- 
séquent proeeedings for partition in the superior court of Spokane county, 
Wash., the sale of the property to J. F. McEwen for the sum of $66,800, the 
exécution by B. C. Van Houten to the référée of bis receipt for $33,400, being 
for part of the proceeds of sale, that said sum of $33,400 came into the hands 
of Van Houten as guardian of plaintiff and his sister, that as such guardian 
he, the said Van Houten, has at ail times failed, refused, and neglected to 
account for the proceeds of such sale, and, among other things, that the de- 
fendant Clara Wilkinson is the administratrix of B. C. Van Houten, deeeased, 
and that she, the wldow, and défendant Eugène Van Houten, a son, are his 
only heirs at law. Oomplainant further complains as follows : 

"That at the time said B. C. Van Houten was appointed guardian of plaln- 
tiff's estate, and said sale above mentioned was made and said moneys re- 
ceived, plaintiff was of tender years, to wlt, of the âge of flve years, and 
that he had no knowledge of said proeeedings, and that he never was In- 
formed of the same, or of the fact that his said mother, Pauline B. Newberry, 
died possessed of any estate whatsoever, and that at no time did he know, or 
did he hâve any means of knowing, that he was entitled to any moneys as 
heir of the estate of his said mother, until on or about the 16th day of No- 
vember, 1909, when for the flrst time he learned that his sald motlier died 
intestate, and left to the plaintifC and to his minor sister, Laura Isabel New- 
berry, the moneys and estate hereinbefore mentioned. That the flrst knowl- 
edge or Intimation this plaintiff had that Us said mother died possessed of 
the estate aforesaid was gained in the following manner, to wit: That on 
or about the lOth day of November, 1909, this plaintiff received a certain 
quitclaim deed to certain real estate situated in Spokane county, together with 
a letter froni his said father, A. A. Newberry, requesting plaintiff to sign said 
quitclaim deed for the purpose of clearing the title to sald lands therein men- 
tioned, and that plaintiff was informed by said letter that said lands were 
a part or portion of the estate of his deeeased mother, Pauline B. Newberry. 
That Immediately upon receipt of said deed this plalntiff took the same to 
his légal advisers in Sait Lake City, Utah, who caused investigation to be 
made, and that plalntiff was for the flrst time informed of his rights by his 
attorneys herein on or about the IGth day of November, 1909. That shortly 
after plaintiff attained the âge of 14 years he left said town and city of 
Spokane, Wash., and on or about the 15th day of April, 1901, enlisted in the 
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Tlnited States Navy at Brooklyn Navy Yard in the state of New York, and 
was thereafter contlnually in the L'nlted States naval service, and was at 
ail times away from said town and city of Spokane during his said term of 
service in said navy. That plaintlff received his discharge on or about the 
7th day of September, 1908, and shortly thereafter became a résident of Sait 
Lake City, Utah, and bas at ail times slnce said date resided in said state 
of Utah. ïhat by reason of the facts hereinbefore alleged the plaiiitifî bas 
)ost his entire est'ate and inheritaiice from his said mother, and partieularly 
said sum of $33,400, and that he is entitled to an accounting from the Per- 
sonal représentatives of the estate of B. 0. Van Houten, deceased, and to re- 
cover from said estate and the heirs tbereof, and from said J. Monaghan as 
surety upon the bond of said B. C. Van Houten, said principal sum of $33,400, 
Tcgether with interest thereon at the légal rate from the 20tb day of May, 
1801, until paid, and for such otber sum or sums as may be fouud due to 
be plaintlff berein upon an accounting being had in said estate." 

ïhe property sold under partition was at once conveyed by McEwen to 
A. A. Newberry, and by the latter mortgaged for an increased loan ; it having 
been under mortgage at the time of the partition. Later the entire prop- 
erty was lost through foreclosure. The record further shows that Van Houten 
died testate, in King county. Wash., January 25, 1904, that his widow (now 
Clara Wilkinson) was appointed in said county administratrix of his estate, 
that in due course the administration was settled and closed, and that the 
property whlch came into tbe bands of the administratrix was not sufficient 
to pay the expenses of administration. 

ïhe plaintlff testifies that he résides in Sait Lake City, and bas resided 
there for four years ; that he first heard of the proceedings in which Van 
Houten was appointed guardian for himself and sister from Messrs. Belden 
& Losey, when be first started thèse proceedings ; that that was a cireum- 
stance when be flrst started to look into the niatter, beitig the latter part of 
1909 or first of 1910; that tbe first intimation be had that he had any prop- 
erty interest in and about Spokane was while he was on leave of absence 
from bis ship on a short visit to his father and stepmother, the présent Mrs. 
Newberry, in the fall of 1904 ; that his stepmother was giviug him a "little 
talking to about saving money," and told him that she thought he had some 
property in Spokane, mentioniiig the Carnegie Library site ; that she told 
lilm bis mother bad left the Carnegie Library site, whlch rightfuUy belonged 
to him, that his father had mortgaged it and the mortgage bad been fore- 
closed, and that it be broiigbt suit witbin a year after be became of âge be 
might posslbly recover the property, but it would get his father into trouble; 
tbat he belleved vi'hat his stepmother told him, that if he brought suit he 
vt-ould get his father into trouble, and that he was influenced in his silence 
and failure to bring suit by such statement ; that he did not bring tbe suit 
witbin the year, as suggested, for that reason ; that he was very young when 
he left Spokane first; that the family went to Europe when he was between 
9 and 10 years old; that they returned to Spokane, but did not bring him 
•with them; that he was left in Amherst, Mass., and attended school there for 
over a year and a half, when he returned to Spokane; that he remalned in 
Spokane a short time, and then went with the family to New York; that he 
was in school in New York ; that be entered the navy when he was a little 
over 15 years of âge, and was diseharged the day before his twenty-first 
blrthday; that he visited his people from time to time while he was in the 
navy ; that it was during one of thèse visits tbat he had the conversation 
with his stepmother regarding the Carnegie Library property ; that he was 
about 19 years old at the time of the conversation, and that she gave him no 
reason why he might be able to bring the suit; that he knew of the old 
home site, wbere the Carnegie Library now stands, in a vague sort of way; 
that he was In Spokane once after he became of âge, some time in March, 
1908, bui stayed only a few hours, and departed, his father having given him 
some money; that he received a letter from his father in the fall of 1909, 
asking him for a quitclalm deed to some land ; that he answered this, mak- 
ing inquiry about the point involved, and his father replied that there was a 
technlcal question involved, which it was thought should be straightened 
out ; that thereupon he took the matter up with his lawyers, and through their 
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investigation the guardlanshlp proceedings were dlscoTered, whîch was the 
flrst he knew of such proceedings. 

Mrs. Newberry, the stepmother of plalntiff, corroborâtes hlm relative to the 
conversation respecting the Carnegie Library property, about whieh she says : 
"I told him he could bring this suit to recover his mother's Interest In the 
property where the publie library now is; that his father had tried to save 
It for hlm, and did as long as he could, and finally he had to give it up; if 
he would save his money, when he was 21 he could bring suit hlmself ; but 
I further explained to him, if he didn't bring suit before he was 22, the 
statute of limitations would run against hlm." She further testlfles that, 
when plaintiff was very young and in school at Amherst, Mass., he received 
a notice of some kind, which the boy did not understand, although she at- 
tempted to explaln the meaning to hlm. This notice was perhaps a summons 
in the foreclosure proceeding by the mortgagee against the property formerly 
partltioned. 

Arthur A. Newberry testlfies in effect that, at the time of the sale under 
the partition suit no money whatever passed from McEwen to the référée 
appolnted by the court to sell the property, and none passed from the référée 
to elther Newberry or Van Houten as guardian for the minors, but that New- 
berry and Van Houten each gave his receipt to the référée, acknowledging 
payment by him to each of the sum of 133,400 ; that no money whatever pass- 
ed during the partition proceedings and the sale of the property, or the exé- 
cution of the referee's deed therefor ; that the entlre proceeding was a scheme 
eontrived by Newberry, so that he could get the tltle to tlie property in his 
own name, and thereby be enabled to mortgagé the same for additlonal mon- 
ey ; and that McEwen, as soon as he received a deed from the référée, deeded 
the property to Newberry without considération, which was also a part of 
the scheme. 

Belden & Losey and Graves, Kizer & Graves, ail of Spokane, 
Wash., for appellant. 

H. M. Stephens, of Spokane, Wash., for appellees Wilkinson and 
Van Houten. 

P. F. Quinn and E. J. Cannon, both of Spokane, Wash., for ap- 
pellee Monaghan. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOEVERTON, District Judge (after stating the facts as 
above). This country adopted the équitable jurisdiction of the 
High Court of Chancery of England when the Constitution was 
framed, and it is the jurisdiction exercised by the fédéral courts to 
the présent time, saving such modifications as it has undergone 
through usage and by action of Congress, and, in practice, through 
the rules adopted by the Suprême Court. It has been said that the 
jurisdiction "is subject to neither limitation nor restraint by state 
législation, and is uniform throughout the différent states of the 
Union." Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260. See, also, 
Robinson v. Campbell, 3 Wheat. 212, 4 L. Ed. 372 ; McConihay v. 
Wright, 121 U. S. 201, 7 Sup. Ct. 940, 30 L. Ed. 932; Arrowsmith 
V. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 L. Ed. 630. This juris- 
diction in its parent country undoubtedly extended to the admin- 
istration of estâtes of deceased persons. Says Mr. Pomeroy: 

"The relation subsisting between exeeutors and administrators on the one 
hand, and legatees, dlstributees, and creditors on the other, has so many 
of the features and incidents of an express active trust that it has been com- 
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pletely embraced within the équitable jurisdlction in England, and also in the 
United States, where statiites Imve not interfered to talie away or to abridge 
tlie jurisdiction." 1 Pom. Eq. Jur. § 156. 

The States, however, through their statutes and procédure, hâve 
vitally encroached upon this spécial subject of équitable jurisdic- 
tion. In a great majority of the states, the original jurisdiction 
over administrations in ail ordinary cases, unless attended with 
spécial circumstances, such as fraud, or with some équitable fea- 
ture, such as a trust, is either expressly or practically abrogated. 
Courts of equity, in the absence of such spécial circumstances or 
distinctly équitable feature, either do not possess or will not ex- 
ercise the jurisdiction, but leave the whole matter of administra- 
tion to the spécial probate tribunals. In a few of the states only 
does the full équitable jurisdiction over administrations remain un- 
impaired, and in thèse it is not exclusive, but concurrent with Sys- 
tems of administration conferred upon probate courts. Sections 
348, 349, 350, Pom. Eq. Jur. ; 16 Cyc. 92-95. 

So it is the doctrine of the English chancery that, whenever an 
infant succeeds to property, that court takes the management of 
its person and estate. "In this matter, however," says Mr. Pom- 
eroy, "as in the administration of decedents' estâtes, the Législa- 
ture has intervened, and the probate courts practically appoint ail 
guardians, and control their officiai actions. Under their gênerai 
power in cases of trust and of accounting, the American courts of 
equity may give ail proper relief to wards against their guardians ; 
Dut the peculiar jurisdiction over the persons and estâtes of in- 
fants, possessed by the English chancery, does not, to any extent, 
exist in the American equity jurisprudence." Pom. Eq. Jur. § 78. 
At another place (section 1097) the author further says: 

"Equity has, therefore, a gênerai jurisdiction, at the suit of the wards or 
other beneficlaries, to compel a performance of the trust duties, to relieve 
against violations of thèse trust obligations, to direct an accounting and final 
settlements of the quasi trust, and to grant other spécial relief made requlsite 
by the circumstances." 

[1] Equity jurisdiction in the fédéral courts, however, may yet 
be said to extend to the administration of the estâtes of deceased 
persons sub modo — that is, where it concerns citizens and résidents 
of différent states; but it is an inexorable rule that, in the exer- 
cise of such jurisdiction, such courts will be governed and con- 
trolled by the statutory rules and régulations of the states pertain- 
ing to the administration and the settlement of such estâtes. Se- 
curity Trust Co. v. Black River National Bank, 187 U. S. 211, 23 
Sup. Ct. 52, 47 L. Ed. 147. In short, the fédéral equity courts, 
when occasion requires, for the protection of proper parties con- 
cerned, will administer the local probate procédure, but in obédi- 
ence to the local law governing the same. While it is said that 
"the several states of the Union necessarily hâve full control over 
the estâtes of deceased persons within their respective limits" 
(Yonley v. Lavender, 21 Wall. 276, 279, 22 L. Ed. 536), and that 
the fédéral court "has no original jurisdiction in respect to the ad- 
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mînistration of a deceased person" (Byers v. McAuIey, 149 U. S. 
608, 619, 13 Sup. Ct. 906, 37 L. Ed. 867), it is further declared that 
"the gênerai equity jurisdiction of the Circuit Courts of the United 
States to administer, as between citizens of différent states, the as- 
sets of a deceased person within its jurisdiction cannot be defeated 
or impaired by laws of a state undertaking to give exclusive juris- 
diction to its own courts." Lawrence v. Nelson, 143 U. S. 215, 
223, 12 Sup. Ct. 440, 36 L. Ed. 130. See, also, Green's Adminis- 
tratrix v. Creighton et al., 23 How. 90, 16 L. Ed. 419; Payne v. 
Hook. 7 Wall. 425, 19 L. Ed. 260. 

It is upon the ground of a trust impressed by law that the éq- 
uitable jurisdiction over estâtes primarily rests, and its remédiai 
powers may be exercised as in administration suits, and in cred- 
itors' bills instituted against executors or administrators, or after 
distribution against legatees, for the purpose of charging them with 
a liability to apply the assets of the décèdent to pay his debts and 
the like. Borer v. Chapman, 119 U. S. 587, 600, 7 Sup. Ct. 342, 30 
L. Ed. 532. 

[2] The fédéral courts being governed and controlled by the 
local laws respecting the administration of estâtes, their jurisdic- 
tion, in so far as it is exercised, is necessarily concurrent with the 
probate jurisdiction of the several states ; and, being concurrent, 
it follows that the orders and judgments of such probate courts in 
the due and orderly administration of such estâtes are conclusive 
and binding upon the fédéral courts. This latter déduction lias 
been observed to be the case in the matter of the succession of es- 
tâtes. Johnson v. Waters, 111 U. S. 640, 667, 4 Sup. Ct. 619, 28 
L. Ed. 547. 

[3] This court lias chancery jurisdiction of the présent contro- 
versy because of fraud alleged in the bill and shown by the testi- 
mony, and for an accounting. Sections 78 and 1097, Pom. Eq. 
Jur. ; Johnson v. Waters and Arrowsmith v. Gleason, supra. 

[4] Whatever good intentions may hâve prompted Newberry in 
disposing of his children's inheritance, the disposition made was a 
manifest constructive fraud upon their riglits, and it is bootless to 
speculate as to the probability or possibility of the property being 
lost to the estate in any event by reason of prior incumbrance or 
financial entanglement. Van Houten became a party to the fraud 
by lending himself to become guardian of the niinor lieirs, and by 
receipting in his officiai capacity for nione)^ which he never ac- 
tually received, purporting to be the proceeds of the sale at parti- 
tion of their inheritance. The device enabled Newberry, the father, 
to possess himself of the inheritance, and afterwards to use it for 
his own purpose, so that it was lost to the heirs. Being a party 
to such device, Van Houten by the plainest principles of estoppel 
by record and in pais, was ever afterwards precluded from deny- 
ing that he received the money. Neither can his sureties be heard 
to say that he never received it. Judge of Probate v. SuUoway, 
68 N. H. 511, 44 Atl. 720, 49 h. R. A. 347, 7Z Am. St. Rep. 619; 
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Cranford et al. v. Brewster, 57 Ga. 226; Pfeiffer & Sullivan v. 
Knapp, 17 Fia. 144; Byrd & Chrisfield's Executors v. State, Use 
of Stewart, 44 Md. 492 ; State ex rel. Weaver v. Weaver et al., 92 
Mo. 6, 4 S. W. 697. 

[5] As it concerns Clara Wilkinson, eitlier as administratrix of 
the estate of B. C. Van Houten or in her individual capacity, and 
Eugène Van Houten, there can be no relief whatsoever against 
them. The e.state of Van Houten proved to be hopelessly insol- 
vent, to the extent that it was insufRcient to pay even the ex- 
penses of administration, and was wholly and finally settled in pro- 
bate, and the administratrix discharged. There is no suggestion 
that this proceeding in probate was attended with any irregularity 
whatever. Thus the order and judgment of the probate court in 
settling the estate and discharging the administratrix are conclu- 
sive and binding upon this court. Being discharged, it is futile 
to attempt to charge Mrs. Wilkinson in her administrative capac- 
ity; and, neither she nor Eugène Van Houten having corne into 
possession of any of Van Houten's property or estate, they could 
not be held personally for V^an Houten's défalcation, unless they 
had violated some duty which they owed to the complainant en- 
tailing such liability. It has been held that: 

"The atJministrator is the iisual and proi)er person to présent the aceount 
of the deceased guardian for settlement." Chapln, Jiidge, v. Livennore et al., 
13 Gray (Mass.) 561, 562. 

But there is no rule of law of which we are aware rendering 
the administrator personally liable to the ward for a failure to 
render such service. Indeed, in the présent case, if the aceount 
of Van Houten as guardian had been presented, it is évident it 
would hâve been of no avail to the ward, as the administratrix had 
at no time property or funds in her hands in any way applicable 
to the aceount. So that, in either view, there could be no personal 
liability on the part of Mrs. Wilkinson arising from her acts as 
administratrix. Much less would any personal liability arise on her 
part, or on the part of Eugène Van Houten, by reason of being 
heirs of Van Houten's estate. It is clear, therefore, that the com- 
plaint should be dismissed as against Mrs. Wilkinson and Eugène 
Van Houten. 

[8] In défense of plaintiff's cause of suit, the défendant Monag- 
han invokes the statute of nonclaim, and also the statute of lim- 
itations fixing the time beyond which an action cannot be main- 
tained against the sureties upon an executor's, administrator's, or 
guardian's bond after the death of the principal, prescribed by the 
statutes of the state of Washington. The statute of nonclaim is 
presented as barring ail right of action or suit upon the demand 
relied upon for recovery; and, that being barred, it is insisted that 
the surety is released also. Section 1470, Rem. & Bal. Code, pro^ 
vides that: 

"Every exécuter or administrator shall, immediately after his appolntment, 
cause to be published in some newspaper printed in the county, i£ there be 
one, if not, theu in such newspaper as may be designated by tbe court, a 
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notice to the creditors of the deceased, requiring ail persons having clalms 
against the deceased to présent tliem, with the necessary vouchers, within one 
year after the date of such notice, to such executor or administrator, at the 
place of his résidence or transaction of business, to be specified in the notice. 
Such notice shall be published as often as the court shall deem necessary, 
but not less than once in a week for four successive weeks." 

And section 1472 that: 

"If a claim be not presented within one year after the flrst publication of 
the notice, It shall be barred." 

The word "claim," in the sensé as used by the statute, has been 
construed by the Suprême Court of the state of Washington to be 
of broad significance, and "to include every species of liability 
which the executor or administrator can be called on to pay, or to 
provide for the payment of, out of the gênerai fund belonging to 
the estate." Barto v. Stewart et al., 21 Wash. 605, 59 Pac. 480, 482. 
This case expressly overrules the case of Neis v. Farquharson, 9 
Wash. 517, 37 Pac. 697, in any bearing it has upon the point so 
decided. This would seem to include the claim of plaintifï, when 
it is considered that no funds whatever of his went into the hands 
of his guardian, and none, therefore, could hâve gone into the 
hands of the administratrix of his guardian's estate. He could hâve 
no other demand, except a personal claim against the estate, oc- 
cupying the position of a gênerai creditor, for so much money as 
might hâve been found due on a proper showing or accounting. 
It could hâve been in no sensé a claim or demand for a specified 
fund or spécifie property traceable as the fund or property of the 
ward separable from the property of the estate. 

The statute is not without its prototype elsev^^here, which has 
received the like broad construction, and, as remarked by the trial 
court, is enforced with even greater strictness thân gênerai stat- 
utes of limitation; its object being to secure an early and final 
settlement of estâtes, to the end that what shall remain may be dis- 
tributed to the heirs or next of kin free from incumbrances or 
charges which would lead to protracted litigation. Fretwell et al. 
V. McLemore et al., 52 Ala. 124; Rhodes v. Hannah's Administra- 
tor, 65 Ala. 215; Taylor, Adm'r, v. Robinson, Adm'x, 69 Ala. 269; 
Walker v. Byers, 14 Ark. 247 ; Bennett et al. v. Dawson, Adm'x, et 
al, 18 Ark. 334 ; Brearly v. Norris, 23 Ark. 169 ; Patterson v. Mc- 
Cann, 39 Ark. 577 ; Purcelly et al. v. Carter, Adm'r, et al, 45 Ark. 
299 ; Fowler v. True, 76 Me. 43 ; Attorney General v. Brigham, 
142 Mass. 248, 7 N. E. 851 ; Lathrop v. Bampton, 31 Cal. 17, 89 
Am. Dec. 141; McGrath v. Carroll, 110 Cal. 19, 42 Pac. 466. 

Such statutes are in proper cases given ample effect in the féd- 
éral courts, and, to illustrate with what scope and strictness they 
are enforced, we quote from Morgan v. Hamlet, 113 U. S. 449, 451, 
5 Sup. Ct. 583, 28 \^. Ed. 1043, a case instituted in equity to en- 
force certain demands against the heirs at law of John G. Morgan, 
deceased, who came into property of the estate sufficient to sat- 
isfy the demands of claimants, where it was answered that the 
demands were not presented to the administrator within the limita- 
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tion of the nonclaim in Arkansas. Of the complainants, one be- 
came of âge less than three years and one within a year and five 
months prior to the date of the institution of the suit. Neither of 
thèse ever had a guardian, and they allège their ignorance of the 
frauds charged which form in part the basis of the suit. The court 
says: 

"It is sought, in argument on behalf of the appellants, to distinguish their 
case, at least the case of the two infant children of Samuel D. Morgan, from 
any case within the statute of nonclaim, on the ground that at the death of 
their father his title to the real estate, which constituted the plantation, de- 
scended to them as his heirs at law, and thereafter as to the opérations con- 
ducted by John Morgan in 1864 and 186», having no guardian, the latter was 
in equîty their représentative and guardian de son tort and trustée, so that 
upon his death, and until they arrived at âge, there was no one compétent to 
make a demand against his admlnlstrator, within the terms of the statute. 
But we are unable to appreciate the force of this supposed distinction. The 
statute in question contains no exception in favor of claimants under dis- 
abillty, of nonage, or otherwise. The claim of the complainants against John 
G. Morgan was adverse to his administration, although it may bave orlglnated 
in conséquence of a relation of trust; and there is no ground, that we are 
able to understand, on which it can be excepted ont of the opération of the 
statute in question. Their claim was equally against the admlnlstrator of 
John G. Morgan, whether the latter be considered as the defaultlng partner 
of themselves or of their father. Whatever its description, it was a claim 
against the estate of John G. Morgan, and for which his Personal représenta- 
tive was in the first instance liable; and the statute is a bar to every such 
claim, unless presented within the time prescrlbed." 

The doctrine was reaffirmed in Security Trust Co. v. Bank, su- 
pra, with even stronger emphasis. It will be observed, also, in the 
examination of this case, that it is controlled by the décisions of 
the Suprême Court of Arkansas in its construction and application 
of the statute of nonclaim obtaining in that state; the opinion of 
the court citing the cases of Walker v. Byers, Bennett v. Dawson, 
and Brearly v. Norris, supra. 

Further than this, it is settled that the fédéral courts will adopt 
and follow the décisions of the highest courts of the states in con- 
struing and applying local statutes of limitation. Bauserman v. 
Blunt, 147 U. S. 647, 13 Sup. Ct. 466, 37 L. Ed. 316. This statute 
of nonclaim, unless suspended or barred because of équitable con- 
sidérations — a matter to be considered later — is effective to extin- 
guish the liability of the principal, and, that being extinguished, 
there can exist none against the surety. Spokane County v. Pres- 
cott, 19 Wash. 418, 53 Pac. 661, 67 Am. St. Rep. 733. 

[7] As to the other statute of limitation, it is provided (section 
1432, Rem. & Bal. Code) that: 

"Ail actions against sureties shall be commenced within six years after the 
revocation or surrender of letters of administration or death of the principal." 

And by section 1633 the provisions of this section are made to "ap- 
ply to bonds taken of guardians." Van Houten, the guardian, died 
January 25, 1904, and this suit was instituted February 2, 1910, so 
that the six-year limitation of the statute had clearly run. There is 
strong authority to the effect that the terms of the statute inhere in 
the surety's contract in entering upon the bond of the guardian, and 
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that he is not bound beyond the terms of the bond; that îs to say, 
one of the terms being, when read in view of the statute, that he shall 
not be bound beyond six years after the death of his principal. Hud- 
son V. Bishop (C. C.) 32 Fed. 519; s. c, 35 Fed. 820. But this ques- 
tion vve do not décide. 

It is stoutly urged that neither of thèse hmitation statutes can stand in 
the way of équitable interposition on account of f raud practiced, and the 
concealment thereof by the alleged delinquent party, where the fraud 
remains undiscovered until a récent date prior to the institution of 
the suit for relief from the effect of such fraud. Counsel's position 
is that, in a court of equity, thèse statutes of limitation do not run 
against one who, because of active fraud or concealment équivalent 
thereto, had no notice of his rights, and the cause of action will be 
deemed to hâve accrued only when he Icnew, or by reasonable dili- 
gence could hâve known, that such cause existed. 

In gênerai, courts of equity, being courts of conscience, are not 
bound by the rigidity of statutes of limitation, as are courts of law. 
When conditions are equal — that is, when the reasons prompting the 
exercise of judicial power are of equal potency and applicability — 
no further reasons being présent, they will act upon the analosjy of, 
or, to be more exact, rather in obédience to, the limitations of law. 
Badger v. Badger, 2 Wall. 87, 94, 17 L- Ed. 836. But otherwise they 
will adopt such reasonable limitations as are prompted by equity and 
good conscience, in view of the spécial exigencies of the case. This 
is not to say that the appropriate législative authority might not adopt 
limitations that would be binding upon courts of equity as well as 
upon courts of law ; but, as respects the gênerai législation pertaining 
thereto, although it may extend to spécial subjects, courts of equity 
hâve never been inexorably restrained or circumscribed by such légis- 
lation or the limitation of actions by gênerai law. This observation 
bears with peculiar force where the équitable jurisdiction is exercised 
in the fédéral courts and the limitations are regulated by state législa- 
tion. 

[8, 9] Limitations of actions are designed for the peace and repose 
of Society against interminable litigation, and are justly regarded as 
wholesome and salutary régulations. But they sometimes operate as 
engines of injustice, where parties hâve not had fair opportunity with 
their adversaries of presenting their cause in time. A familiar case 
is where fraud forming the basis of suit bas been willfully concealed 
and purposely kept from the knowledge or cognizance of the party 
concerned until the statute bas run. In such a case equity will inter- 
pose to remove the bar and do justice, and it acts hère without regard 
to the letter or analogy of the statutes of limitation. It may even eut 
short the limitations of the law, and it will adopt its own limitations, 
to meet the spécial and peculiar exigencies of the occasion. Référence 
may be made to a few cases only which establish the principle. In 
Stearns v. Page, 7 How. 819, 828 (12 L. Ed. 928), the court says: 

"Statutes of limitation form a part of the législation of every governmeut, 
and are necessary to the peace and repose of society. "When they are ad- 
dressed to courts of equity as well as to courts of law, as they seem to be in 
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ail cases of eoucurrent jiii'isdiction (as in matters of account), they are equallj' 
obllgatory on eacb coui't. In other cases, courts of equity aet upon the aii- 
alogy of limitations at Jaw, and sometiines upon their own inhérent doctrine 
of diseouraginjî, for the peace of soeiety, aiitiquated demands, by refusing to 
interfère where tliere bas beeu gross lâches or unreasouable delay. They also 
interfère in many cases to prevent the bar of the statutes, where it would be 
inéquitable or unjust; as, for exaniple, if a party bas perpetrated a fraud 
wbich bas not beeu discovered till the statutalile bar may apply to it in law, 
courts of equity will interpose and remove the l.'ar ont of the way of the 
iujured party. In cases of mistake, also, as well as fraud, they will not con- 
sider the statute as running till after the discovery of the mistake, as lâches 
cannot be iuipnted to the injui-ed party till the discovery of the fraud or 
mistake bas beeu marte. 2 Story's Eq. § iri20. But as lapse of time neces- 
sarily obscures the truth and destroys the évidence of past transactions, 
courts of chancery will exercise great caution in sustaining bllls wbich seek 
to disturb tbeio. They will hold the complaiuant to striugent ride.s of plead- 
ing and évidence, and require him to niake out a clear case." 

In Williams v. Neelv, 134 Fed. 1, 13, 67 C. C. A. 171, 183 (69 L- 
R. A. 232) : 

"In the application of the docti-ine of lâches, the settled rule is tliat courts 
of equity are not bound by, l)ut that they usually act or refuse to act in 
analogy to, the statute of lindtations relating to actions at law of llke cliarac- 
ter. * « * The meauing of tins rule is that, under ordinary circumstane- 
es, a suit in equity will not be stayed for laclies l;cfore, and will be stayed 
after, the time flxed by the analogous statute of limitiitions at Jaw; but if 
unusual conditions or extraordinary circumstanees make it inéquitable to 
allow the prosecution of a suit after a briefer. or to forbid its maintenance 
after a longer, period than that lixed by the statute, tlie cbancellor will not 
be bound by the statute, but will détermine the extraordinary case in ac- 
cordance with the equities whicli condition it." 

In Kentucky Coal & Timber D. Co. v. Kentucky Union Co., 187 
Fed. 945, 948, 110 C. C. A. 93, 96: 

"State statutes of limitation are prescribed for the tribunals of the state. 
They are not, ex propria vigore, of any force in the courts of the United 
States. ïhey may be, and in many instances bave been, adopted by acts of 
Congress as laws of the TJnited States. There is no gênerai statute of limita- 
tions in the laws of the United States relating to suits in efiuity. But, speak- 
ing now of the equity courts of the United States, there lias been for the 
sake of conforinity a disposition to accept the statutory régulations of the 
States preserlbing the time within which suits may be brought. And this 
praetice bas ripened into a rule which will be enforced whenever by observing 
it the court is not required to abrogate its own principles, in wbich case it 
will protect its own jurisdiction. Alsop v. Riker, 1515 U. S. 448, 460, 15 Sup. 
et. 162, 39 L. Ed. 218 ; Patterson v. Hewitt, 19.j U. S. 309, 25 Sup. Ct .35, 49 
L. Ed. 214. Instances are found where those courts hâve enforced the 
doctrine of lâches in favor of défendants where the lapse of time bas been 
shorter than that prescribed by state laws, but where the peculiar circum- 
stanees gave rise to an equity wbich the court was bound to protect. By the 
sanie token it would allow a longer period for bringlng suit than that pre- 
scribetl, when by fraud or concealment of the cause of action had not been 
discovered, or would not by reasonable diligence bave been discovered." 

And in 19 Am. & Eng. Enc. of Law (2d Ed.) 243, it is said : 

"It bas always been the rule in equity that the defendant's fraudaient con- 
cealment of a cause of action will postpone the running of the statute until 
such time as the plaintifl' disCovers the fraud. The défendant having, by his 
own wrougdoing. prevented the plaintiff from instituting his suit, will not 
be permitted to take advantage of his own wrong by settlng up the statute 
as a défense." 
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See, also, Bailey v. Glover, 21 Wall. 342, 22 L. Ed. 636; Rosenthal 
V. Walker, 111 U. S. 185. 4 Sup. Ct. 382, 28 L. Ed. 395; Kirby v. 
Lake Shore, etc., Railroad, 120 U. S. 130, 136, 7 Sup. Ct. 430, 30 L. 
Ed. 569; Schroeder v. Young, 161 U, S. 334, 344, 16 Sup. Ct. 512, 
40 L. Ed. 721 ; Eddy v. Eddy, 168 Fed. 590, 93 C. C. A. 586; Horton 
V. Stegmyer, 175 Fed. 756,. 759, 99 C. C. A. 332, 20 Ann. Cas. 1134. 

As it pertains to the statute of nonclaim, we find cases of marked 
analogy to the présent. Allen v. Conklin, 112 Mich. 74, 70 N. W. 339, 
cited by plaintiff's counsel, is one of them. Without reciting the facts, 
it is sufficient to say that it was held that : 

"Where a guardian, since deceased, has fraudulently appropriated funds of 
the ward to his own use, equlty has jurisdiction to require his executors to 
account to the ward and to decree a sale of land of the estate to pay the 
amount found due, though, because of lapse of time, the probate court can- 
not allow the claim nor decree a sale of land to pay it." 

Another case decided in the fédéral court is Johnston v. Roe (C. C.) 
1 Fed. 692. The debtor having died, his estate was administered un- 
der the laws of Missouri and fully settled and closed, and the claim 
in question was not proven in probate. Certain real and personal prop- 
erty passed to the heirs. The claim sued on was one having its origin 
in fraud, which was successfully kept concealed f rom the claimant, and 
the purpose of the suit was to subject the property of the heirs to the 
payment of the claim. It was held that a fédéral court would assume 
jurisdiction of the suit against the estate of the décèdent for the re- 
covery of the debt alleged to bave been fraudulently concealed, al- 
though the claim was barred by the statute of limitations of the state 
in which such court had territorial jurisdiction. At the close of his 
opinion the learned judge said: 

"The rule that the statute of limitations does not run in favor of one who 
perpétrâtes a fraud while he conceals it from the party Injured, as a gên- 
erai doctrine of equlty jurisprudence, is too well settled to require the cita- 
tion of authorities." 

And in a still later case— Chewett v. Moran (C. C.) 17 Fed. 820— 
which was to subject real estate in the hands of the heirs to the pay- 
ment of the debts of their ancestors, it was held that: 

"It is not an absolut© bar to the maintenance of such bill in a fédéral 
court that the estate of the ancestor was administered in the probate court 
of the state, that commissioners were appointed to audit claims against the 
estate, that a tlme was limited within which ail claims must be presented, 
and that plaintiff did not appear before such commissioners or ofifer to make 
proof of her debt, notwithstandlng a law of the state declared that ail claims 
against such estate not so presented should be forever barred." 

[10] In a gênerai sensé, lâches is defined as: 

"A neglect to do what la the law should hâve been doue for an unreason- 
able or unexplained length of time under circumstances permitting diligence." 
24 Cyc. 840. 

It is in large sensé a relative term, dépendent upon the attendant 
and peculiar conditions and circumstances of the case in hand. What 
would be lâches in one case vi^ould fall sbort of it in another. It was 
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said by Mr. Justice Lord, in Neppach v. Jones, 20 Or. 491, 26 Pacj 
569, 849, 23 Am. St. Rep. 145, quoting f rom an English case : 

"ïwo cireumstances, always Important in such cases, are the length of the 
delay and the nature of the acts done during the interval, which might aflfect 
elther party, and cause a balance of justice or injustice in taking one course 
or the other, so far as relates to the remedy." 

Many cases might be cited illustrating its application. See Alsop 
V. Riker, 155 U. S. 448, 460, 461, 15 Sup. Ct. 162, 39 L. Ed. 218; 
Patterson v. Hewitt, 195 U. S. 309, 317, 318, 25 Sup. Ct. 35, 49 L. 
Ed. 214; Northern Pac. Ry. Co. v. Boyd, 177 Fed. 804, 823, 824, 101 
C. C. A. 18; Wilson v. Wilson, 41 Or. 459, 69 Pac. 923; Miller v. 
Ash, 156 Cal. 544, 105 Pac. 600. 

[11] Now to apply the authorities to the présent controversy. It is 
sought to hold the défendant Monaghan to strict accountability by way 
of estoppel upon a purely légal right. He cannot be heard to say that 
the money coming into the hands of his principal, the guardian of 
plaintiflf, is either more or less, although, if it were not for the peculiar 
force of the estoppel, it might or might not (we cannot say from the 
record) hâve been shown that the plaintiff's real demand was of greatly 
diminished proportions. No accounting is in fact permissible that 
the just and actual sum due plaintiff, if in reality there is any, may be 
ascertained. The plaintiff arrived of âge September 8, 1906. This 
suit was instituted February 2, 1910, more than three years and four 
months later. In the fall of the year 1904 plaintiff had a conversa- 
tion with his stepmother, in which he was told that, if he would bring 
a suit within a year after he was of âge, he could probably recover an 
interest in his mother's property, referring particularly to the Carnegie 
Library site. There is no doubt about the conversation. Plis step- 
mother affirms it, and plaintiff himself admits it. He was then 19 
years of âge, and mentally capacitated to grasp the suggestion and 
realize what it meant to him. It was furthermore suggested at the 
time that a lawsuit of the kind would probably get his father into 
trouble, which latter suggestion impelled him to silence. Hence he 
made no further inquiries until his father wrote to him, at Sait Lake 
City, Utah, after his discharge from the navy, requesting him to sign 
a quitclaim deed for clearing up the title to some property which his 
father had conveyed years before. The letter bears date October 30, 
1909. This led to his submitting the matter to attorneys for inquiry, 
and a search among the superior court records led to discovery of 
the receipt of Van Houten which forms the basis of the controversy. 

Counsel for plaintiff contends that this was the first discovery of the 
fraud, and that suit was timely instituted after such discovery. We 
are firmly of the view, however, that plaintiff was chargeable with 
knowledge of this fact from the information given to him by his step- 
mother. The receipt related to the same matter spoken of by his step- 
mother, and was found in and constituted a part of the same record 
which was involved by her suggestion. The record was one which 
imports constructive notice, and, almost without question, if he had 
pursued inquiry from his stepmother's suggestion, with a view to pos- 
sessing himself of his supposed interest in his mother's property, he 
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would have ascertained the true conditions, which were subsequently 
ascertained by the later search. He then delayed pursuit of the mat- 
ter on account of considération for his father; but he is now, at a 
much later date, insistent upon his alleged rights. In Miller v. Ash, 
supra, in an exhaustive and well-considered opinion, the court says: 

"It is one of the settled gênerai ruies in tlils class of cases that if the party 
seeking to avoid the opération of the statute of limitations, or to excuse tlie 
delay which would, in the absence of a sufficient excuse, amount to such 
lâches as would deteat his right of action, possessed information or knowl- 
edge of extraneous facts and circumstances, or, in other words, of matters 
in pais, which, although not direct! y tending to show the existence of a prior 
conflicting right, are sufficient to put him, as a prudent persou, upon inquiry, 
he is then charged with constructive notice of ail that he might have learned 
by an inquiry prosecuted with reasonable diligence. Pom. Eq. Jurls. § CIO. 
It Is saîd by the same author that from the existence of such circumstances 
'the légal presumption arises that he has ohtained information of what he 
might thus have learned. In every such case the first question is whether 
the facts of which the party has information are sufficient to put him upon an 
inquiry, so as to raise the prima facie presumption. ïhe further question is 
then presented whether he has made a due inquiry without discovering the 
truth, so as to overcome the presumption and defeat the notice, or whether 
he has so neglected this duty that the presumption remains unshaken and the 
notice effective.' " 

Again, says the court, in Nash v. Ingalls, 101 Fed. 645, 648, 41 C. 
C. A. 545, 548: 

"The law requlres that, in order to relieve himself from the conséquence 
of delay in seeking a remedy for a wrong, the party should have given rea- 
sonable attention to his own affairs, and he is chargeable with kuowledge 
of such facts as such reasonable attention would have afforded him." 

So, also, in Foster v. Railroad Co., 146 U. S. 88, 99, 13 Sup. Ct. 

28, 32 (36 L. Ed. 899) : 

"ïlie défense of want of kuowledge on the part of one charged with lâches 
is one easily made, easy to prove by lus own oatli, and hard to disprove ; 
and hence the tendeney of courts in récent years has been to hold the i)laln- 
tltï to a rigid compllauce with the law which demanrts. not only that he should 
have been ignorant of the fraud, but that he should have used reasonable 
diligence to have informed himself of ail the facts." 

Reasonable attention to an affair peculiarly his own would have led 
plaintiflf, at least soon after his arrivai at âge, to the possession of ail 
the knowledge he acquired immediately prior to the bringing of the 
suit. But he delayed the institution of his suit until the statute of 
limitations had fully run against him and in favor of the surety. If it 
be said that the delay has placed the défendant Monaghan in no worse 
condition than if the suit had been promptly instituted when the plain- 
tiff arrived of âge, it may be answered as to this; We cannot say. 
It is a fact that four sureties signed Van Houten's bond, and but one 
is made a party hère. Ail were made parties to the original complaint, 
but for some reason ail have been dropped from the second amended 
complaint except Monaghan, for what reason we have not been ad- 
vised. Whether the others have died or become insolvent, or why 
they are not hère, is not explained. It is reasonable to suppose that, 
if alive and solvent, they also would have been retained as parties. 
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It might not hâve been necessary to the cause oî suit to retain them, 
but it should at least bave been shown that Monaghan's position is 
no worse now by reason of the delay than it was previously. 

[12] It is suggested that it was Monaghan's duty to présent the 
guardian's account to his administrator for settlement and allowance, 
and that in not doing so he participated in concealing the fraud com- 
plained of . He might bave so presented the account, and it would not 
hâve been amiss for him to do it ; but it is not expected that a surety 
on a guardian's bond will actively concern himself with the interest of 
the ward. That is a matter for the guardian, and Monaghan's failure 
so to interest himself can hardly entail the charge of participation in 
concealment of the fraud. 

We are of the opinion that, had the suit been seasonably instituted 
after the plaintiff became of âge, the bar of the statute of nonclaim 
would not bave stood in the way of his recovery, and, of course, had 
the suit been brought but a few days earlier, the statute of limitations 
respecting sureties on guardian s' bonds would not hâve run at ail. 
We are impelled to the conviction, however, that the delay suffered 
by plaintiff after he was in possession of information challenging fur- 
ther inquiry on his part, and after he had arrived at légal âge, under 
the facts and circumstances attending the controversy, amounts to 
lâches on his part, and a court of chancery will not now interpose to 
remove the bar of either of such statutes of limitation, nor will it 
afford him the relief prayed. 

The decree of the District Court will be affirmed, with costs to the 
appellees. 



SMITH et al. v. MOOKE. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 
No. 2,067. 

1. Evidence (§■ 352*) — Corpokate Bocks — Entkies Agaikst M.vjokity Stock- 

IIOLDEKS PbESUMPTION. 

Unaer Civ. Code Mont. 1895, § 540 (Eev. Codes, § 3902), provlding that 
ail corporations for profit shail keep a record of ail business transac- 
tions, it will be presumed that ail entries made in tlie books of tbe cor- 
poration against the président and controlling stockholder were right- 
fully niade, such books being therefore admissible against hiui and his 
Personal représentatives in an accounting against him arising out of the 
fraudulent purchase of certain shares of the c-orporation's stock from 
the exécuter of a deceased owner. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 139S-1403; 
Dec. Dig. § 352.*] 

2. Corporations (§ 155*) — Funds — Withdk.wval — Dividend.s — Déclaration. 

Where the owuer of a majority of the stock in a i^i-ivate corporation 
fraudulently purchased the stock of a deceased stockholder from his 
executor, and thereafter profits were divided and paid to such niajority 
stockholder, he was accountable therefor as dividends on the stock so 
fraudulently purchased, though they were not formally declared as divi- 
dends by the directors of the couipany. 

lEd. Note. — For other cases, see Corporations, Cent. Dig. §§ 560-r(63, 
5C8, 576-578, 593-603; Dec. Dig. § 155.*] 

•For other cases see same topic & § mumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 14 
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3. CoEPORATtoNS (§ 1*) — Natuee — Légal Entity — Featid. 

A corix)ration will be regarded as a légal entity, separate and distinct 
from Its stockholders, unless such considération Is offered to defeat pub- 
lie convenlence, justlfy wrong, protect fraud, or défend crime, in which 
case tlie corporation wlU be regarded as an association of persons. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1, 3-6; 
Dec. Dig. § 1.*] 

4. ExEcuTOEs AND Administeatoes (§ 149*) — Sale of Assets — Feaud — Ac- 

couNTiNG — Evidence. 

In a suit to set aside an exeeutor's sale of coriwrate stoclc to the own- 
er o( the controUing interest In the corporation, the sale having been 
declared fraudulent, évidence held to warrant the flnding that the profits 
of the corporation dlstributed to such stockholder between the date of 
the sale and the vacation thereof amounted to a sum at least equal to 
that received by the beneflciary under the purchase, and that she was, 
therefore, not requlred to return anything as a condition to receiving a 
return of the stoclj. 

[Ed. Note.— For other cases, see Executors and Administrators, Cent. 
Dig. §§ 602-600 ; Dec. Dig. § 149.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

Strit by Nellie Mae Moore against John M. Smith and others. 
Decree for complainant, and défendants appeal. Aifirmed. 

This is the second time this case has been brought hère. On the first occa- 
sion the présent appellee was the appellant, and the présent appellants the 
appellee's. The opinion of this court on that appeal will be found reported 
in (C. C. A.) 182 Fed. 540, where the facts ont of which the cause arose will 
be found fuUy stated, and which appeal resulted in the reversai of the then 
judguient of the trial court, with directions to it "to enter a decree for the 
complainant to the elïeet that upon the return to the représentative of the 
estate of John M. Smith, deceased, of the money received by her for her in- 
terest in the stock from her guardlan, with le.?al interest ther-eon, her pro- 
portion of the stock be returned to her, and providing for an appropriate ac- 
countlng on her behalf, and for such proceedings as may be requisite and 
appropriate as. will place her in such position as she would hâve been in if 
the sale of said stock had not been uiade, and with costs." 

In brief, the main facts are: ïhat for niany years John M. Smith and Wil- 
liam A. Smith, who were brothers, were the owners of a large amount of 
land in the state of Montana, upon which they carried on the sheep, cattle, 
and horse business. At first they managed the business as partners, but in 
1890 they organized a corporation under the laws of Montana under the name 
of Smith Bros. Sheep Company, to which corporation they conveyed ail of the 
property of the flrm. Each of them was married, and to the wife of each 
was given 5.000 shares of the capital stock of the company, which amounted 
to 250,000 shares of the par value of $1 a share. The remainder of the stock 
was divided equally between the brothers. The wife of William A. Smith 
deserted hlm in 1891, leaving three small children, the eldést a boy then seven 
years old, and two younger girls, the elder of whom Is the présent appellee. 
Napoléon B. Smith was the nephew of William A. and John M. Smith, and 
an attoruey at law residiug at White Sulphur Springs, Meagher county. Mont., 
in which county most of the property of the brothers was situated, and in 
which they both resided. William A. Smith died there on February 13, 1897, 
and on his deathbed made his v^ill, which was drawn by Napoléon B. Smith, 
by which will he left ail of his estate to his three children, and appointed his 
said nephew executor thereof. Jo»n M. Smith was himself then in poor health, 
as was his wife, in conséquence of which they speut much of their time in 
Pasadena, Cal. Shortly atter the business was incorporated, one McNaught, 
who was a brother-in-law of John M. Smith, became manager of the property 



*For other cases see same toplc & § mumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under the direction and supervision of the latter, and he was subsequently 
succeeded as such manager by one Flatt, wtio was also a lamily connection. 
At the time of his death William A. Smith was the owner of 122,950 shares 
of the stock of the Smith Bros. Sheep Company, .John M. Smith thcn owning 
a majority of the stock; and upon the probate of the will of William A. 
Smith Napoléon B. Smith was appointed its exécuter, and as such subse- 
quently sold ail of the stock of William A. Smith, deceased, to John M. 
Smith, who had been appointed and then was guardian of the children, which 
sale this court on the former appeal adjudged fraudulent and void as against 
them. One hundred shares of the stock of the company had been divided 
between N. B. Smith and McNaught to qualify them as directors, and the 50 
shares standing In the name of McNaught were transferred to Flatt in 1901, 
when he succeeded McNaught as manager of the ranch. Neither N. B. Smith 
nor Flatt claimed to own the stock so standing in their names, but held it in 
trust for John M. Smith. 

On the going down of the mandate from this court pursuant to its décision 
on the former appeal, an interlocutory decree was entered by the court be- 
low in accordance therewith, referring the case to a master to ascertain and 
détermine "what amount of money was received by the complainant from 
John M. Smith, deceased, for her undivided one-third interest in the stock 
of the Smith Bros. Sheep Company, referred to in the bill of eomplaint here- 
in, to wlt, 122,950 shares, claimed to hâve been purchased by the said John 
M. Smith from the défendant Napoléon B. Smith as exécuter of the last will 
and testament of William A. Smith, deceased, and likewise to ascertain and 
détermine the amount of such payments with légal interest thereon to the 
date of his report, flguring interest on each payment made to or on behalf 
of the complainant by said John M. Smith, deceased, at the légal rate of in- 
terest from the time such payment was aetually made," and likewise to as- 
certain and détermine "what amount of money has been received by and paid 
to said John M. Smith or the said Mary M. Smith as executrix of the estate 
of John M. Smith, deceased, by said Smith Bros. Sheep Company, as divi- 
dends upon said stock of complainant, being an undivided one-third interest 
in said 122,950 shares of said stock of said Smith Bros. Sheep Company, 
since the 23d day of May, 1899, with Interest thereon at the rate of 8 per 
cent, per annum to the dfite of the report of said master, interest to be iig- 
ured on each sum so paid said John M. Smith or said Mary M. Smith as such 
executrix, as dividends upon the said stoclc of complainant from the date 
said divldend or dividends were received by them or eltlier of them from 
said Smith Bros. Sheep Company down to the date of said report, and making 
annual rests in such computations" ; and, fnrther, to ascertain and détermine 
"the différence between the amount so found to be due from the said John 
M. Smith and the said Mary M. Smith as executrix of the estate of John M. 
Smith, deceased. to the complainant, and the amount so fouud to be due to 
the said John M. Smith and the said Mary M. Smith as executrix of the es- 
tate of John M, Smith, deceased, from the complainant." 

The interlocutory decree contained this further clause: "Upon the account- 
Ing hereby ordered, so much of the testimony heretofore taken as is pertinent 
to said accountlng and the matters properly included therein shall be avail- 
able to either of the parties, and shall be considered by the master as though 
taken for thé purposes of said accounting, said testimony to he subject, how- 
ever, to any and ail objections as to its competency, relevancy, and materi- 
ality that either party may désire to make thereto or to any part or portion 
thereof, but either party may submit addltional testimony in relation to the 
statement of said aecount as herein designated and deflned." 

In denying a motion made by the complainant In the cause for leave to 
amend the bill so as to bring within the scope of the accounting ordered 
money s of the corporation claimed to hâve been appropriated and converted 
by John M. Smith prior to as well as after the date of the sale of the stock, 
and in' making the interlocutory decree referred to, the court below in its 
opinion accompanying it said, among other things: "The sole and only object 
of the suit as exhibited by complainant's bill was the vacating and setting 
aslde of the sale of complainant's proportional amount of the shares of stock 
of the défendant company, and a return of the same to the plaintifC, and au 
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accounting by the défendant Jolin M. Smith of the 'profits, dividends, and 
incréments thereof and wLieh hâve accrued thereon.' ïhere is no suggestion 
made or intimation glven by the blll that prior to or sirice the sale of the 
stock In question John M. Smith received from the défendant corporation or 
appropriated to his own use any funds belonging to the corporation other 
than such as had accrued as dividends or profits upon the stock held by htm. 
* * * The scope of the accounting to be had Is therefore limited by the 
blll itself to one between the complainant and the représentative of the John 
M. Smith estate, and conflned to the amounts received by the deceased In 
his llfetlme, and since hls death by the représentative of his estate, as prof- 
its, dividends, or incréments upon the shares of stock. * * * As has been 
sald, the purpose of the suit was the cancellation of the sale of the stock 
and an accounting of profits accrued thereon. * * * The accounting will 
therefore be conflned to such amounts as John M. Smith may hâve received 
durlng his llfetlme as dividends upon the stock since the date of the sale 
of the stock to him, and as may bave beeu received by the représentative 
of his estate since hls death to the présent tinie. In using the term 'divi- 
dends,' it is not Intended to restrict the accounting to such amounts as uiay 
hâve been received as fornially declared dividends, but the term is intended 
to apply to ail amounts received in conséquence of any division of the profits 
of the corporate business, whether for the purpose of such division a formai 
dividend was declared by the proper oftlcers of the corporation or not. A 
division of the profits witbout the forniallty of declaring a dividend is équiv- 
alent to declaring a dividend, and such division of the profits is a dividend 
even though not called such and not cousidered such by the directors and 
stockholders." 

The resuit of the findings and report of the master showed the extinction 
of the obligation on the part of the appellee by lier proportlouate share of 
the moneys received and appropriated by John M. Smith, wlth a balance due 
ber of .$25,825.94, whlch findings and report were appruved by the court be- 
lovv and its final decree entered accordhigly. 

The appeal is from that decree. 

R. Lee Word, of Helena, Mont. (L. O. Evans, of Butte, Mont., 
of counsel), for appellants. 

William Scallon, of New York City, and Thomas J. Hoolan and 
Walsh & Nolan, ail of Helena, Mont., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge (after stating the facts as above). To 
the report of the master numerous exceptions were filed on behalf 
of the défendants to the cause. Among the findings of the master 
excepted to by the défendants and approved by the court is the 
following : 

"Total amount of money received by an/i paid to John M. Smith by Smith 
Bros. Sheep Company as informai dividends since the 23d day of May, 1899, 
wlth Interest thereon at 8 per cent, per annum, wlth annual rests, to the 23d 
day of May, 19H (See Complalnant's Exhibit A— 24) $401,008.45" 

— fi-om which appears deducted as improperly charged to John M. 
Smith certain items aggregating $68,380.87. The case shows that 
the books of the Sheep Company contain the only record of John 
M. Smith's transactions with it. They were kept by McNaught 
during the time he acted as manager of the company under John 
M. Smith's directions, and thereafter by one Flatt, and contained 
a ledger account with John M. Smith. The account opens in Jan- 



SMITH V. MOOKE 693 

uary, 1897, and shows at the end of that year a balance due from 
Smith to the company of $8,324.38. This balance is carried into 
the account as a débit at the beginning of 1898, and the balance 
for that year, $14,682.70, is carried over to the next year, the ac- 
count for which is opened with it. In the early part of 1899 John 
M. Smith made the purchase from the executor of the estate of 
the deceased, William A. Smith, which was held fraudulent and 
void by this court on the former appeal. And in the account of 
John M. vSmith with the company no balance is struck at the end 
of the year 1899, nor is any balance carried over into the account 
for 190O. The account for the latter year a])pears balanced by this 
entry on the crédit side : "P. & L. $17,507.02." That P. & L.— evi- 
dently profit and loss — item is not carried over to the next year, 
but a new account opened as at the beginning of 1900. At the end 
of 1901 is an entry on the crédit side "By dividends $7,500," and the 
balance — $1,098.85 — is carried over to the beginning of the account 
for 1902, which account does not appear to bave been balanced, and 
nothing is carried from it to the account for 1903. At the close 
of the account for 1903 is a crédit entry of "D. I. to balance $19,232.- 
45." The accounts for 1904, 1905, and 1906 consist of various débit 
items, and that of 1907 of various débit items and one "Crédit by 
dividends, 900.50" at the bottom of which account are the words : 
"The above ail settled b\^ John and May (or Mary) — [in red ink]." 
According to the testimony of the complainant's expert witness, J. 
C. Ricker, the aggregate of the withdrawals shown by the account 
over the crédits shown by it down to 1907 was $211,302.38, which 
amount was somewhat reduced by further crédits to which John 
M. Smith was entitled, as shown on the trial. In 1907 this suit 
was begun, and thereafter dividends were declared by the board of 
directors of the company as will afterwards appear. 

The main contentions on the part of the appellants are that the 
debtor balances shown by the John M. Smith accounts cannot be 
properly considered as dividends or profits received by him, that 
there was no proof that the Smith Bros. Sheep Company had any 
profits on hand out of which dividends coidd be declared or profits 
divided, and that dividends can only be paid by a corporation after 
being regularly declared by its board of directors, and that prior to 
the year 1907 it is not pretended that any dividends were so de- 
clared, from ail of which it is urged on their behalf that for sucli 
debts he, and subsequently his estate, became liable to the Sheep 
Company, and that whatever of such moneys belong to the appellee 
as the owner of stock in that corporation can only be first collected 
through the corporation, and thereafter from the représentative of 
the estate of the deceased John M. Smith. 

It appears that John M. Smith subsec^uent to the death of his 
brother owned a majority of the stock of the Sheep Company, and 
that, after he acquired from the executor of his brother's estate 
ail of the stock of the latter, he and his wife together held nearly 
ail of the stock, the few remaining shares being held by relatives, 



694 199 FEDERAL BBPOETEB 

those held ty the other directors being held in trust for him. So 
that John M. Smith was not only the holder of a large majority 
of the stock, but was in absolute control of the board of directors 
and of ail of the affairs of the corporation. The suggestion on the 
part of the appellants that there were no profits out of which divi- 
dends could hâve been paid is negatived by the record. Evidence 
introduced by them is to the effect that from the time Flatt suc- 
ceeded McNaught in 1901 the only minutes of the meetings of the 
directors of the Smith Bros. Sheep Company until after the com- 
mencement of this suit in 1907 were kept on sheets of paper, which 
were offered in évidence by the appellants. They are the follow- 
ing exhibits : 

"Défendants' Exhibit A— 1. 

"At a meeting of stockholders of Smith. Bros. Sheep Company held at 
their office on ranch Sept. 14th, 1903, 

"The folio wing stockholders were présent: 

"J. M. Smith representing 193,900 shares. 

"Mary M. Smith " 56,000 

"W. W. Flatt representing 50 shares. 

"N. B. Smith " 50 shares. 

"Moved and seconded that J. M. Smith act as chairman of meeting, motion 
carried. 

"Moved and seconded N. B. Smith act as secretary of the meeting. Mo- 
tion carried. 

"By unantmous vote of ail the stockholders J. M. Smith, Mary M. Smith,, 
and N. B. Smith were elected trustées for the ensuing year, 

"The following resolution was unanimously adopted: 

"Resolved that J. M. Smith, président of Smith Bros. Sheep Company be 
and Is hereby authorlzed to sell, deed and transfer in the name of said «im- 
pany ail lands wMch said Company owns in the county of Park, state of 
Montana. 

"The following resolution was unanimously adopted: 

"Resolved that J. M. Smith, président of Smith Bros. Sheep (Company), 
be and is hereby authorized to sell, deed and transfer ail lands which said 
Company owns in Sec. 13, Tp. 8 N., R. 9 Bast. 

"No further business appearing on motion meeting adjourned. 

"N. B. Smith, Secretary." 

"Défendants' Exhlblt A— 2. 

"At regular meeting of the trustées of Smith Bros. Sheep Company, held 
at thelr ranch on the lOth day of September, 1904, présent at said raeeting 
J. M. Smith and Mary M. Smith, and N. B. Smith trustées. 

"The following ofiBcers were duly elected for the ensuing year as oflicers 
of said Company: 

"J. M. Smith, président. 

"N. B. Smith, vice président and treasurer. 

"W. W. Flatt, secretary. 

"On motion W. W. Flatt's salary was flxed at $200.00 per mouth. 

"N. B. Smith, Secretary." 

"At a regular meeting of the stockholders of Smith Bros. Sheep Company 
held at ranch of said company on the lOth day of September, A. D. 1904, 
présent at said meeting the following stockholders: J. M. Smith, Mary M. 
Smith, N. B. Smith, W. W. Flatt, being ail the stockholders of said company. 
J. M. Smith was elected temporary chairman and N. B. Smith secretary. 

"J. M. Smith, Mary M. Smith, and N. B. Smith were unanimously elected 
trustées for the ensuing year. 

"On motion the meeting was adjourned. N. B. Smith, Secretary." 
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"Défendants' Exhibit A— 3. 

"At a spécial meeting of trustées of Smitli Bros. Sheep Company held at 
their raneti in Meagher County, State of Montana, Aug. 21, 1905. 

"Présent, ,T. M. Smith, Mary M. Smith and N. B. Smith, trustées. 

"On motion W. W. Flatt's salary for year commencing Sept. 1905 was fixed 
at $200.00 per month. N. B. Smith, Secretary." 

"Défendants' Exhibit A— 4. 

"Meeting of trustées of Smith Bros. Sheep Company, held at ofïice of said 
-Company near Martinsdale, Montana, Aug. 23, 1906. Présent at meeting: 
John M. Suiith, Mary M. Smith, and N. B. Smith, trustées. 

"On motion John M. Smith was elected chairman and N. B. Smith secretary. 

"On motion of N. B. Smith, John M. Smith was elected président. On mo- 
tion of Mary M. Smith, N. B. Smith was elected vice-président of said Com- 
pany. On motion of N. B. Smith, W. W. Flatt was elected secretary and 
manager of said company. 

"No further business appearing the meeting was, on motion, adjourned. 

"N. B. Smith, Secretary." 

"Annual meeting of the stocltholders of Smith Bros. Sheep Company, held 
at the office of said company on ranch near Martinsdale. Mont.. Aug. 23d, 190ti. 

"Présent at meeting: John M. Smith, representing 198,950 shares, Mary M. 
Smith, representing 50,950 shares, N. B. Smith, representing 50 shares, W. 
W. Flatt, representing 50 shares of stocls of company. On motion John M. 
Smith was elected chairman and N. B. Smith secretary of the meeting. The 
following-named parties were elected trustées by unanimous vote of ail stock 
of company, to wit: John M. Smith, Mary M. Smith, and N. B. Smith for 
ensuing year. 

"On motion John M. Smith as président was duly authorized to exécute a 
deed to Mary M. Smith for lots 3 and 4 in block 'O' 17 of the original town- 
slte of Lewistown according to ofïicial plat of said townsite on file lu office 
of clerk and recorder of Fergus county, for considération of ten thousaud 
dollars. 

"No further business appearing the meeting adjourned. 

"N. B. Smith, Secretary." 

As has been stated, this suit was commenced in 1907, and the 
record shows thèse further minutes : 

"Défendants' Exhibit A— 5. 

"Smiths Ranch, August 17th, 1907. 

"Meeting of trustées of Smith Bros. Sheep Company held at ranch of said 
company on the 17th day of August, 1907. Présent at meeting: John M. 
Smith, Mary M. Smith and N. B. Smith, trustées of said company. John M. 
Smith, président, preslded at said meeting. . Minutes of the previous meeting 
read and approved. N. B. Smith moved that company déclare a dividend for 
year 1907, of ten per cent, on the capital stock of company. The motion was 
seconded by Mary M. Smith and was carried by unanimous vote of ail trus- 
tées. No further business appearing the meeting adjourned. 

"W. W. Flatt, Secretary." 
"Martinsdale, ilont., Sept. 14th, 1907. 

"Meeting of trustées of Smith Bros. Sheep Company held at office of the 
company on its ranch in Meagher county, Montana, on the 14th day of Sep- 
tember, 1907. Présent at said meeting, Mary M. Smith and N. B. Smith trus- 
tées of said company. At said meeting the foUowiug offlcers of said com- 
pany were elected for the ensuing year: J. M. Smith, président, N. B. Smith, 
vice président, W. W. Flatt, secretary. It was moved and carried that the 
company borrow from John M. Smith for tlie period of one year the sum of 
ten thousand four hundred ninety-nine & '"'/loo dollars with Interest at the 
rate of flve per cent, per aunum. On motion, the offlcers, président and 
secretary, were authorized to go ahead and complète the purchase of state 
Jands heretofore selected by président and secretary and contracted' for by 



696 109 FEDERAL REPORTER 

sald offleers. Ou motion dividend of tweuty per cent, was declared on capital 
stock of the couipiiny, ten per cent, payable at onc and reniainlnc ten per 
cent, payable November 15th, 1007. No further business appearing tlie meet- 
ins adjourned. W. W. Flatt, Secretary." 

"Défendants' Exhibit A— 6. 

"Martinsdale, Mont., Sept. 14, 1907. 
"Annual nieetins of the stocldiolders of Smith Bros. Sheep Company held 
at the office of said conipany in Meajîher county, Montana, on the 14th day 
of September, 1907. The whole of the capital stock of sald company was 
represented by stockholders présent and by proxy as follows: Mary M. Smitb, 
51,000 shares, John M. Smith, by Mary M. Smith, 104,000 shares, W. W. Flatt, 
25,000 shares, Lizzie Flatt, 5,000 shares, and iN. B. Smith, 5,000 shares. Mary 
M. Smith was elected jjresident and X. B. Smith secretary of said meeting. 
,Tohn M. Smith, Mary M. Smith, and N. B. Smith were, by unanimous vote of 
ail the stock of sald company, elected trustées of the company for the en- 
suing year. On motion, unanlmously carrled, ail the acts and transactions 
of the trustées and offleers of the company for the past year were approved. 
On motion unanlmously carried, the trustées were authorlzed to déclare a 
twenty per cent, dividend for year 1907, payable in two payments of ten per 
cent, each at such times as the trustées may designate. No further business 
appearing the meeting adjourned. N. B, Smith, Secretary." 

"Défendants' Exhibit A— 7. 

"Martinsdale, Mont., Sept, 15, 190S. 
"Annual meeting of stockholders of Smith Bros. Sheep Company held at the 
office of sald company. ou ranch of said company, in ilear^her county, state 
of Montana, on the 15th day of September, 1908. The whole of tlie capital 
stock of said company was présent and represented by stockholders présent 
and by proxy as follows: John M. Smith, 164,000 shares, Mary M. Smith, by 
John M. Smith, proxy, 51,000 shares, W. W. ITlatt, 25,000 shares, Lizzie Flatt, 
5,000 shares, N. B. Smith, 5,000 shares. John M. Smith was elected président 
and N. B. Smith secretary of said meeting. John :M. Smith, Mary M. Smith 
and N. B. Smith were, by unanimous vote of ail the stock of said company, 
elected trustées of said company for the ensuing year. On motion unanl- 
mously carried, ail the acts and transactions of the trustées and officer of 
said conipany for past .year was approved. On motion unanlmously carried 
the trustées were authorlzed to déclare a iive per cent, dividend payable at 
such time as trustées may designate. No further business appearing the 
meeting adjourned. N. B. Smith, Secretary." 

"Défendants' Exhibit A— 8. 

"Martinsdale, Mont., Sept. 15, 1008. 
"Meeting of trustées of Smith Bros. Sheep Conipany held at the office of 
said company, on ranch of sald company in Meagher County, Montana, on 
the ]5th day of September, 1908. Trustées présent at meeting: John M. 
Smith and N. B. Smith. At said meeting the following otBcers were elected 
for eusuing year: John M. Smith, président, N. B. Smith, vice président, and 
W. W. Flatt, secretary. On motion made and carried a dividend of five per 
cent, was declared on capital stock of said company, dividend payable at thls 
date. On motion the président or in his absence the vice président of the 
company w'as authorized to deed to Andrew Berg ail of Sec. 13, Tp. 8 N., R. 
9 East in Meagher county, Montana, except the N. E. %, provlded the said 
Andrew Berg will deed to the company the S. E. Vé, of Sec. 18, Tp. S N., 
R. 10 East in said Meagher county besides paying to said company the sum 
of tour hundred and eighty dollars. No further business appearing the meet- 
ing adjourned. Secretary, W. W. Flatt." 

The capital stock of the Sheep Company consisting of 250,000 
shares of the par vakie of $1, it will be seen that the dividend thus 
declared August 17, 1907 was $25,000, that declared September 14, 
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1907, $50,000, and that declared September 15, 1908, s^l2,500, and 
there is évidence going to show that the business of the company 
was profitable at ail times after the death of William A. Smith. 
Such books of account of its business as were kept were kept un- 
der the supervision and control of John M. Smith. 

[1] The statute of the state required that ail corporations for 
profit should keep a record of ail their business transactions. Mon- 
tana Civil Code, § 540 (Rev. Codes, § 3902). McNaught was his 
brother-in-law, and Flatt was also a family connection. John M. 
Smith was not only a director of the company, but its président, 
gênerai manager, and in control of ail of its opérations, financial 
and otherwise. Under such circumstances, the books were admis- 
sible in évidence, and no presumption can be indulged that any 
entry made in them against him was erroneous. On the contrary, 
the presumption is that ail such entries were rightly made. His 
position was that of trustée, and it was incumbent upon him to 
see that proper books of account were kept. Bacon v. United 
States, 97 Fed. 35, 38 C. C. A. 37 ; San Pedro Lumber Co. v. Reyn- 
olds, 121 Cal. 74, 53 Pac. 410; 2 Encyc. of Evidence, 678; Cook 
on Stock (4th Ed.) 727, note. 

[2] He cannot escape accountability upon the contention that 
prior to 1907 there was no formai déclaration of dividends, nor, un- 
der the circumstances appearing, can any of the appellants be heard 
to say that the moneys shown by the books to hâve been with- 
drawn by John M. Smith during the period in question were ever 
intended by him or expected by them to be repaid to the corpora- 
tion. In the first place, while it is true that in gênerai a corpora- 
tion is a distinct entity from its stockholders, nevertheless, where 
an individual owns practically ail of its stock and controls ail of 
the opérations of the corporation, they are, in proper cases, re- 
garded by the courts as one and the same. We had a case of that 
sort before us at the last term — Linn & Lane Timber Co. et al. 
v. United States (C. C. A.) 196 Fed. 593 — where will be found a 
référence to a number of cases to that efïect. So may a court of 
equity, which always looks through the form to the substance of 
things, avoid the necessity of driving a wronged party to a circuity 
of actions, and treat as dividends ail amounts received in consé- 
quence of a division of the profits of the corporate business, as 
the court below directed the master to do, and as lie did do, as 
shown by his report confirmed by the trial court. 

In the case of Groh's Sons v. Groh, 80 App. Div. 85, 80 N. Y. 
vSupp. 438, the corporation in question grew out of a partnership. 
Until April 16, 1897, the stock of the corporation was owned by 
John Groh and his mother, Julia Groh. On that day one Flam- 
mer bought the stock of the mother. In passing upon the ques- 
tions which arose in the case the court said: 

"Wlien Flamiuer a.ssunied control of tlie corporation on April 17, 1S97, 
Jobn Groh directed Sehwarzer to draw two checks — one for .$5,241.65 and 
the other (or |1,.51.'1.47. The bookkeeper testifies that, after the checks were 
drawn, John Groh went to the desk of Mr. Flamnier, in the same office, and 
said; 'Uere va two checks I vvish jou to sigu. They are moueys due me trom 
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the old flrm, Mr. Pl*mmer said, "Well, If you say tbey are aU right, I wilî 
sign them."' They were thereupon signed and handed to Groh. Of the pro- 
ceeds of thèse checks John Groh paid one-half to his mother. The fact that 
he had thèse two cheelcs and their proceeds is uudisputed. John Groh's 
estate, therefore, Is llable to pay the same, unless it is made to appear that 
he and hls mother were entitled to reeeive thls sum of money as due to them 
f rom the corporation. It is claimed hy the défendant that suc-h is the fact ; 
that thèse persons were entitled to hâve and reeeive such sums as profits or 
carnings upon their stoclc in the corporation between December 30, 1896, and 
Aprll 17, 1897, during which tlme tiiey were the owners and holders of ail 
the stocli, and would be entitled to a dividend therefrom, if in fact it had' 
been earned and declared. The corporation at thls time was a family affair. 
It had changea none of Its business methods from what had existed when it 
was a partnershlp. John Groh and hls mother owned ail the stock and 
bonds. They were a majority of the board of directors. The third member 
was an employé, and foUowed Groh's instructions. Ail the offices of the cor- 
poration were held by John Groh and hls mother, and the former conducted 
the business of the corporation without going through the form of holding 
directors' meetings, or evidencing any act of the corporation by written min- 
utes. In so far as John Groh dealt with third parties in connection wlth 
the business carried on by the corporation, he could create a légal liabllity 
against it, and a third party would not be driven to the necesslty of showing 
a resolution authorlzing such deallng, or other minute vesting him wlth au- 
thority to act. Under such cireumstances, the business of the corporation 
may be lawfully carried on without formai votes, and, if the obligation in- 
curred is within the gênerai scope of the business of the corporation, the 
transaction will be uplield, and the third party need not prove formai action, 
to establish the liabllity of the corporation. Sherldan Electric L. Co. v. 
Cliatham -Nat. Bank, 52 Hun, 575, 5 N. Y. Supp. 529; afflrmed on appeal, 
127 N. Y. 517, 28 N. B. 467 ; Hall v. Herter, 83 Hun, 19, 31 N. Y. Supp. 692 ; 
s. c. on anotlier appeal, 90 Hun, 280, 35 N. Y. Supp. 769 ; afflrmed on appeal 
on opinion below, 157 N. Y. 694, 51 N. E. 1091. As between the owners and 
holders of ail the stock of the corporation, it must, in principle, follow that 
the niemiiers of such corporation, entitled to reeeive dlvidends, may agrée 
among themselves, either by conversation or otherwise, to appropriate of the 
funds of the corporation a speclfied sum, as agreed upon, and distribute the 
same; and the stockholder, upon the receipt of it, will acquire good title 
thereto as against the other members of the corporation. It amounts to a 
mère division of the property by agreement of ail the parties in interest, and,. 
as between them, it is perfectly good, and may not be attacked, where the act 
does not Impair the rights of third parties. * ♦ * Equitably, Mrs. Groh 
and her son were entitled to the profits which the stock of the corporation 
had earned during the time they were the exclusive owners thereof. The 
défendant Flammer by hls purchase did not acquire the right to such profits, 
unless it was understood that no dividend was to be paid therefrom. The 
profits having been earned, and Mrs. Groh and her son being equitably en- 
titled thereto, they had the right to agrée upon the withdrawal of a sum 
which should not exceed their interest prior to the time when Flammer's 
interest attached. That they did so agrée is meagerly established by the 
testimony, but enough, we think, appeared to authorize the jury so to flnd. 
Mrs. (îroh understood that she was to hâve and reeeive the sum of money on 
account of this matter. What its exact amount was she did not know. No- 
body could hâve known from the manner and method in which the business 
was conducted. That John Groh so understood it is also made clear. His 
mouth is closed, but the fact that he made the elaim that this sum was due 
him, and that he asserted such claim when the checks were drawn and signed, 
had previous to that tlme negotiations with his mother, and subsequently 
gave to her one-half of such proceeds, is sulflcient évidence from which the 
jury could flnd that the agreement to distribute this sum of money was made 
between them, and that such sum represented the earnings of their stock 
for the period of tlme they were exclusively entitled to hâve and reeeive 
the same. We think, therefore, that the jury were authorized to find that 
the plaintifE was not entitled to recover upon any of its causes of action." 
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The judgment in that case was reversée! by the Court of Appeals 
upon the ground that certain évidence was improperly admitted, 
but the légal principles upon which the case was decided were im- 
pliedly approved, since the case was remanded for a new trial for 
the reason stated. Groh's Sons v. Groh, 177 N. Y. 8, 68 N. E. 992. 

In Thompson on Corporations (2d Ed.) § 1074, it is said: 

"The rule that the board of directors must act as a body or a unit Is not 
iron-clad. It bas already been seen that a by-law may be ereated by eustom 
or usage. For similar reasons a board of directors may, by acting separately 
and in an individual capaeity, establlsh a eustom or usage that will be bind- 
ing upon them and upon the corporation. Thus, where it appeared that from 
a long practice or a customary usage corporate business was transacted by 
seeuring the separate consent of the directors, or that the business was cus- 
tomarily transacted at either a casual or an informai meeting of the board, 
it was held as a matter of law to constitute a sufticient approval, in the 
absence of any law or by-law restricting the directors to a différent mode. 
Am., etc., Bank v. First Nat. Bank, 82 Fed. 961, 27 C. C. A. 274 ; Powers v. 
Blue, etc., Ass'n (C. C.) 86 Fed. 705 ; Ixingmont Supply, etc., Co. v. Coffman, 
11 Colo. 551, 19 Pac. 508 ; Stanley v. Luse, 36 Or. 25, 58 Pac. 75 ; Tenney v. 
East Warren, etc., Co., 43 N. H. .343. In a Vermont case it was held that 
the directors might bind thelr corporation by acting separately, if this was 
their usuai practice in transacting corporate business. Bank, etc., v. Rut- 
land, etc., R. Co., 30 Vt. 159. So it was held that stockholders might agrée 
among themselves to distribute a certain sum as a dividend without taking 
formai action. Groh's Sons v. Groh, 80 App. Div. 85, 80 N. Y. Supp. 438. 
And, in the absence of creditors, it was held that the consent of directors and 
istockholders to a conveyauce by the président of the corporate property was 
sufQcient authority without anv action by the directors as a board. Arkansas 
Pass Harbor Co. v. llanning, 94 Tex. 558, 63 S. W. 627. So it was held in 
Indiana that the directors acting separately could authorize the président 
to exécute mortgages and other corporate instruments. Bank v. Sandford 
Fork, etc., Co., 157 Ind. 10, 60 N. E. 699. Another exception to this gênerai 
rule requirlng directors to act as a body is shown in a case where the di- 
rectors themselves owned ail the stock of the corporation, and authorized 
the président to sell ail the assets, and it was held that it was Immaterial 
that such authority was not given at a regular meeting of the directors. 
Jordan v. Collins, 107 Ala. 572, 18 South. 137. See Teitig v. Boesman, etc., 
<?o., 12 Mont 404, 31 Pac. 371. Acquieseence by the stockholders in the ac- 
tion taken by directors separately, and where such action was carried out hy 
the corporation, was held suiBcient to render the acts valid. Limer v. Trad- 
ers Co., 44 W. Va. 175, 28 S. E. 7.30; Morisette v. Howard, 62 Kan. 463, 63 
Pac. 756; Anderson v. Wallace Lumber, etc.. Go., 30 Wash. 147, 70 Pac. 247. 
So the separate assent of a ma.iority of the directors to the employment of 
a physician to attend an injured employé of the corporation, where a major- 
ity of them, includiug the offlcers, actively partieipated in the employment, 
and counselled with him concerniug the care and treatnieut of the patient, 
was held sufticient to make such employment blndlng ou the corporation. 
Scott V. Superior Sunset OU Co., 144 Cal. 140, 77 Pac. 817." 

In United States v. Milwaukee Refrigerator Transit Co. (C. C.) 
142 Fed. 247, 255, the court said : 

[3] "A corporation frora one pohit ot" view may be considered an entlty, with- 
out regard to its shareholders, yet the fact remains self-evident that it is not 
in reality a person or thing distinct from its constituent parts. The word 
'corporation' is but a collective name for the members who compose the asso- 
ciation. Home Flre Ins. Co. v. Barber, 67 Neb. 644, 93 N. W. 1024, 60 L. R. 
A. 927, 108 Am. St. Rep. 716 ; City of Xashville v. Ward, 16 Lea (Tenu.) 27 ; 
People V. North River, etc., Co. (Cir. Ct.) 3 N. Y. Supp. 401, 2 L. R. A, 33; 
Ford v. Chicago Milk Shippers' Ass'n, 155 111. 166, ,39 N. E. 651, 27 D. R. A. 
298; First Nat. Bk. v. Trebein Co., 59 Ohio St. 316, 52 N. E. 834; Buffalo 
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Loan, etc., Co. v. Médina Gas, etc.. Co., 12 App. Div. 199, 42 N. Y. Supp. 
781. If any gênerai rule ean be laid down in tlie présent state of authority, 
it is ttiat a corporation will be looked upon as a légal entlty as a gênerai rule. 
and nutll sufHcient reason to the contrary appears ; but, when the notion of 
légal entity is used to defeat public convenience, justify wrong, protect fraud, 
or défend crime, the law will regard the corporation as an association of 
persons. This much may be expressed without approA^ng the theory that 
the légal entity is a fiction, or a niere légal création ; or that the idea of 
invisil)ility or intaugibility is a sophism. A corporation, as expressive of 
légal rights and powers, is no more lictitious or intangible than a mau's right 
to bis own home or bis owu liberty." 

In sustaining certain acts of a corporation, although tliere was 
no formai meeting of its board of directors, in the case of Harbor 
Co. V. Manning, 94 Tex. 558, 63 S. W. 627, the court said: 

"It was well held that, where the directors own ail the shares, they nuiy 
agrée among theniselves — not In their character of directors, but rather in 
tUeir cliaracter of stockholders — to authorize the président to sell ail the 
l)roperty of the corporation, and that this autborization will be none the less 
valid because not given at a regular directors' meeting. Other décisions tend 
to the conclusion that whilst, in theory of law, the corporation and its share- 
holders are distinct persons, and the latter bave no agency for the former, 
yet efjuity, which looks to the substance of things, niay, in an appropriate 
case, and for the purposes of justice, treat a debtor corporation and an iu- 
dividual owner of ail its shares as identical." 

[4] In the case at bar ail of the facts and circumstances go to 
show that ail of the appellants treated as profits of the business 
the withdrawals shown upon the books of the company to hâve 
been made by John M. Smith. By none of them, nor by the cor- 
poration itself, so far as appears, was it claimed that the annual 
débits shown against him were debts due the company. Mc- 
Naught, though available, was not produced as a witness by those 
called on to make the accounting. Flatt testified that the first en- 
tries he made in the books were made January 8, 1901. He was 
questioned and answered in respect to the entry of "December, Bv 
dividends, $7500," and the "D. I. to balance, $19,232.45" entry 
hereinbefore referred to, as follows : 

"Q. I notice, Mr. Flatt, that on page 257 of the printed record an account 
entitled, 'Account, of John M. Smith for 1900 to 1001,' that in December, on 
the crédit side, there is an entry, 'December, By dividends, $7500?' A. 
ïes, sir. 

"Q. Hâve you any explanation to offer as to that entry, Mr. Flatt, as to 
bow it came there? A. Yes, sir; I bave. It might take quite a little time 
to explain just exactly what that dividend meant. 

"Q. I will ask you flrst what it was. Was it a dividend? A. No, sir; it 
was not. 

"Q. Why was it not a dividend? A. Well, Ixîcaiise there was never a divi- 
dend declared at that time when that entry was made. We expected to dé- 
clare a dividend, but before that dividend was ever declared the business 
had changed altogether, and we never declared any. At that time I held an 
option on 100,000 shares of stock from John M. Smith, and we was to dé- 
clare a 3 per cent, dividend each and every year, but before that time, vvith 
the outlook of the company and the proceeds that we had, I saw that I 
couldn't meet my payménts In any way at ail, and I had to let the option 
go back. 

"Q. So that it simply represents a book entry? A. That is ail, that Is ail 
there is to it. 

"Q. Kow, I notice in the printed record on page 261 an entry of December 
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Ist: 'D. I. to balance, ?10,232.45.' How, as a matter of fact, does that read? 
A. That is debtor to balance. 

"Q. It should not be mlsuuderstood to be dlvidends?' A. Ob, no; notbing 
of tbat kind. That is debtor to balance." 

Flatt was further questioned and answered as follows: 

'•Q. I will ask you, Mr. Flatt, when you beeanie a stockbolder lu tUe Com- 
pany? A. In 1907. 

"Q. About vvhat time? A. Well, now, I don't kuow as I could just give the 
date, but It was possibly .Tuly or .\ngust. I tbink it was sonie time in there. 

"Q. Now, did jou bold any stock of the conijiany prior to tbat timeV A. 
I did, j'es, sir. 

"Q. How many shares? A. Flfty shares. 

"Q. t^'om whom, if any one, did you get tbat number of shares? A. From 
J. A. McNaught. 

"Q. Who owned tbat 50 shares, if you know, who had beld the title to it? 
A. Why, I suppose that J. A. McXaugbt did. Xow, I never knew anything to 
the contrary. 

"Q. Well, did you bny it from McXaugbt? A. No; I didn't. That is, at 
that time I never paid him any money for it. 

"Q. Now, you wcre asked If you had ever filed any claims against the 
estate of John M. Smith. You said you had not? A. Yes, sir. 

"(}. Ton said as far as you felt — how did you express it? A. I said tbat 
we had no claim against it. 

"Q. When you said 'we,' whom did you mean? A. Meaning the company. 

"Q. Why do you say that? A. Well, up prior to the time of 1907 .John M. 
Smith was practicnlly the owner of the company. Ile ownod the largest 
amount of stock. Outside of bis wife he really owned ail of it, and each and 
every fall before he went away we had a meeting and went over the books 
and accounts and everything was settled up, and everything we didn't keep, 
and we always felt that we settled up each year as we went along, and that 
was satisfactory to everybody ; but from 1907 ou, when I became a stock- 
bolder and some others became stockholders, he had to balance his account 
every fall before he went away. 

"Q. In otlier words, you felt, as î understand it, tbat you, after you bought 
your stock, had no claim as against .John M. Smith for anything he owed the 
company prior to that time? A. Oh, sure, anything that .ïohn M. Smith got, 
any checks that he drew on the company or any checks drawed on him by 
the company for bis own private use atter 1907, he settled for every fall. 

"Q. But, as to his account prior to that, you felt tbat whatever he owed the 
Company, you had no claim on that? A. We had no claim on that whatever." 

The explanation thus given by Flatt of the entries "By divi- 
dends, $7500," and "D. I. to balance, $19,232.45," cannot be ac- 
cepted in the face of the fact that neither of those entries were car- 
ried forward into the débit account for the next or any succeeding 
year, any more than was the "P. & L. (manifestly meaning profit 
and loss) $17,507.02" entrv, concluding the account for the year 
1900. Flatt testified that in 1906 or 1907 he bought 25,000 .shares 
of the stock from John M. Smith, and paid him a dollar a share 
for it. About the same time Napoléon B. Smith acquired 5,000 
shares from John M. Smith by gift and 5,000 shares more by pur- 
chase from the latter's wife — the price not appearing. It is most 
significant that neither Flatt nor N. B. Smith then claimed that 
John M. Smith was then indebted to the company in more than 
$200,000 or in any other amount; nor did they so claim when 
shortly after that purchase a dividend of $25,000 out of the profits 
©f the business was declared. The payment of any snch indebt- 
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edness into the treasury of the Company would naiurally hâve 
greatly increased such dividends. Moreover, it appears that in the 
latter part of 1907 the Sheep Company executed to John M. Smith 
its promissory note for $10,499.50. We quote from the record the 
following in respect to that matter: 

"Q. Well, Mr. Flatt, can you glve us any information as to how tbat 
amount was arrived at, $10,499.50? A. I believe that that was just the size 
of a dlvidend check that was declared. Now, this Is only an assumptiou. 

"Q. There Is a mémorandum to that effect under date of September 16, 
1907. Kead that, please. A. 'Inconie by money borrowed from John M. 
Smith, turned over from his dividends, gave him company's note for same 
at iive per cent, iuterest, payable annually.' And then I took that check 
that I got from hlni — that was a check — and I took that check and deposited 
it in the bank. 

"Q. Now, the deposit is shown in the check-book under date of September 
16th, is it? A. ïes, sir. 

"Q. Well, Mr. Flatt, when you paid the interest on that a year after, you 
paid something over $1,200 apparently? A. I think that that was renewed 
by a new note, If the transaction — if I remember it right. We took up that 
old note of ten thousaud four hnndred and something and glve a new note foi- 
an even ten thousand, and paid him the différence, with the Interest Now, 
that is just my recollection of the transaction." 

It is impossible to reconcile such a transaction with the claim 
now made that John M. Smith was then indebted to the sheep Com- 
pany in a very large sum of money, in the absence of some satis- 
factory explanation, which is not given. 

In addition to the foregoing considérations, it appears that no 
claim was ever presented by or on behalf of the Sheep Company 
against the estate of John M. Smith, and thus the right to enforce 
payment out of his estate, if such an obligation existed at his death, 
has been lost by the négligence of the appellants Mary M. Smith 
and N. B. Smith, and of Flatt, the directors of the company. Flatt 
was questioned and answered in respect to that matter, as follows : 

"Q. Now, Mr. Flatt, you hâve continued In office as secretary (of the Com- 
pany), of course? A. Yes, sir. 

"Q. And I wish you would tell the court, if you please, whether you hâve 
ever flled any claim ou behalf of the Smith Bros. Sheep Company against 
the estate of John M. Smith? A. No; I never did, or I never had auythiug 
to file on. 

"Q. ïhat is to say, you had no claim? A. No, sir. 

"Q. That is to say, at the time of the death of John M. Smith, you did not 
calculate that lie was owliig Smith Brothers Sheep Couii>auy anythiugv A. 
Not the way we calculated the business he wasn't. 

"Q. Anyway, you didn't Aie any or présent any statement or claim? A. 
No, sir." 

We are of the opinion that there is no merit in the appeal^ and 
the judgment is accordingly affirmed. 
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BANK OF BKODHEAD v. SMITH. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

No. 1,820. 

Bawkhuptcy (I 140*) — Deposits — Spécial Pukpose — Owxeestiip. 

Wliile B. was insolvent, and a month before his adjudication, défend- 
ant bank and tlie S. Company agreed wlth him to advance raouey to 
compromise witb. his creditors at 50 per cent. During tlie effort to com- 
promise It was agreed tliat B. should retain custody ot his goods, should 
sell t'he same at retail, retaining $12 a week for his services, hold the 
balance of the proceeds In lieu of the goods, together with ihe goods 
unsold, for the benetit of ail parties and creditors, and deposit the cash 
balances in the bank for safe-keeping for the purposes aforesaid. Ueld, 
that the deposlting of the funds was sufllcient considération for the 
bank's agreement to hold them for the purposes stated, and that the 
trustée In bankruptey was entitled both to the deposit and to the unsold 
goods. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 198, 199. 
219, 221, 225 ; Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

Action by Frank L. Smith, as trustée in bankruptey of George B. 
Bernent, against the Bank of Brodhead. Judgment for plaintiff, and 
défendant appeals. Afifirmed. 

E. D. McGowan, for appellant. 
Edwin F. Carpenter, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Nothing is involved in this appeal but a 
question of fact. 

Bernent was adjudged a bankrupt, and the bank thereupon applied 
certain deposits upon a past-due note executed by Bernent to the bank. 

A month before the adjudication Bernent was insolvent; and the 
bank and Smith & Sons Company of Chicago, also a créditer, entered 
into an executory contract in writing to advance money to compromise 
with ail of Bement's creditors at 50 cents. This contract was not 
performed. 

So much is beyond dispute. We hâve examined the évidence, and 
it sustains the following finding : After the bank and Smith & Sons 
Company had made their above-mentioned contract, the question arose 
between Bement and the bank and Smith & Sons Com.pany as to what 
should be done, pending the attempt to compromise, with Bement's 
stock of goods. It was agreed that Bement should remain in posses- 
sion and sell at retail, retain $12 a week for his services, hold the 
balance of the proceeds in lieu of the goods so sold, together with 
goods unsold, for the benefit of ail parties and creditors, and deposit 
the cash balances with the bank for safe-keeping for the purposes 
aforesaid. Deposits were accordingly made. Efforts at settlement 
failed. Adjudication of bankruptey followed. The trustee's demand 

•For other cases see same topic & S numbzb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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for the deposits was refused, on the ground that the bank had prop- 
erly applied them upon its own claim. 

Contentions that the executory written contract signed by Smith 
& Sons Company and the bank was void, because Smith & Sons Com- 
pany was a foreign corpoi^ation that had not compHed with the Wis- 
consin statutes, because the bank had no power to make such a con- 
tract, and because there was no considération, are ail beside the mark, 
for the reason that the only question relates to the conditions under 
which the deposits were made. The depositing of the funds was a 
sufficient considération for the bank's agreement to hold them for the 
purposes stated; and the trustée in bankruptcy, representing Bernent 
and ail his creditors, was the proper party to take the unsold goods, 
and also the funds that stood for the goods that had been sold. 

The judgment is affirmed. 
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TITLE & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. June 24, 1912.) 

No 1,894. 

1. Bankedptct (§ 166*) — Préférences — Intention. 

Evidence hehl to sustaiu a niaster's fiuding that, by certain transac- 
tions, through vvhlcli défendant bank received and applied certain assets 
of tbe bankrupt to his Indehtedness, It lutended to obtaln a préférence 
over other creditors, and that the bankrupt intended to give a préférence, 
wltli mutual knowledge of his insolvency. 

FEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166. *J 

2. Banks and Banking (§ 153*) — Ueposits — Relation of Parties. 

While ordinarlly the relation between a bank and a deposltor is that 
of debtor and créditer, yet deposits may be made and accepted for a 
spécial purpose, and when so accepted they are not wlthin the gênerai 
rule, but the bank becomes a bailee of the deposltor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
48:^-501; Dec. Dig. § 153.»] 

3. Banks and Banking (§ 134*) — Spécial Deposits. 

A bankrupt belng indebted to his bank, in which he had a deposlt ac- 
count, the bank called his loans, and, after applyiug the deposlt account 
to the indebtedness, agreed that, If the hankrvipt would make certain 
deposits to cover, It would pay certain salary and pay roU checks and 
other checks Issued to a board of trade clearing house. Deposits ag- 
gregating .fSjOTO were made, and after paying checks aggregating $2,506.- 
46 there remaiued a balance of !i;573.79, which the bank also charged offl 
as a payment on its claim. Held, that such balance was a balance of a 
siieclal and not a gênerai deposlt, and that the bank was not entitled to 
apply the same to the bankrupt's pre-exlstlng indebteduess, or to ah al- 
lowauce thereof agalnst the trustée by way of set-ofC. 

[Ed^ Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
353-374 ; Dec. Dig. § 134.*] 

4. Bankruftoy (§ 326*) — Préférences — ^Margin Certificates. 

Défendant bank, a board of trade deposltory, issued margin certifi- 
cates to customers to be used as margins in board of trade transactions, 

*For other cases see same topic & § numbeb ia Dec. * Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and, having certiflcates aggregatiiig $4,250, issued to a banla-upt at tbe 
time of his failure, arranged with the A. Company to take over the bank- 
rupt's outstaiiding trades, wbieh resulted in tbe return to défendant of 
tbè certiflcates, tbe value of which it appUed to tbe bankrupt's pre-exist- 
ing indelitedness, witb kiiovvledge of bis insolvency. HcUl, tbat tbe de- 
livery of the certiflcates to the bank constltuted a transfer, in violation 
of the Bankruptcy Act, for whicb the bankrupt's tmstee was entitled 
to recover, and tbat tbe bank was not entitled to crédit tbe value of tbe 
certiflcates against tbe bankrupt's indebtedness, nor to a set-offi under 
Bankr. Act July 1, 1808, e. 541, § 68a, SO Stat. .565 (U. S. Conip. St. 1903, 
p. 3450). providing for a set-ofï of niutual debts or mutual crédits ; tbe 
transaction being within clause "b," subd. 2, providing tbat a set-ofC 
shall not be allowed, where it was purchased by or transferred to the 
creditor after tbe flling of tbe pétition, or within four months before 
such filing, with tbe view to such use, or with tbe knowledge tbat tbe 
debtor was insolvent or bad eonimitted an act of bankruptcy. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. I^ig. § 514; Dec. 
Dig. § 326.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Action by the Chicago Title & Trust Company, as trustée in 
bankruptcy of Earl H. Prince, against the Continental & Commer- 
cial Trust & Savings Bank, as successor, substituted for the Féd- 
éral Trust & Savings Bank, to recover certain alleged préférences. 
From a decree confirming a master's report in favor of complain- 
ant, défendant appeals. Affirmed. 

Tbis appeal Is from a deoree of the District Court, confirming the mas- 
ter's report and awarding reeovery against the appellant bank. as successor 
substittited for the I''ederal Trust & Savings Bank, défendant, under a 
bill flled by tbe appellee, as trustée in banUruiitcy, charging tbat tbe défend- 
ant received unlawful préférences from the bankrupt. W. P. Andersen & 
Oo. were joined as défendants In the bill ; but tbe l>istric"t Court entered a 
dismissal as to tbeni, and no question is raised in respect thereof. ïh(î 
uiaterial facts constitutlug tbe alleged préférence are undlsputed, largely 
embraced in stipulations, and appear as tindings of fact in the master's 
report, from whicb the followlng sunmiary is extracted: 

(1) The proceedings in bankruptcy against the bankrupt, Earl H. Prince, 
were instituted Februarj' 15. 190,5. For several years tberetofore be was 
a niember of the Board of ïrade of Chicago, engaged in the huying and 
selling of commodlties subject to the rules of tbe Board of Trade. Durliig 
tbe same period the défendant Fédéral Trust & Savings Bank was engaged 
in gênerai banking business in Chicago, and Prince was transacting bis 
bauking business witb such bank, and had a gênerai deposit and checking 
account tberein up to February 10, 1905. 

(2) The rules of the Board of Trade provided for a method of trading 
between its members in a so-called "ringiug up of trades," wbereby settle- 
ments were made througb the Board for sucli transactions. On time con- 
tracts it was provided tbat purcbasers shall bave the rigbt to require of 
sellers as security a deposit of 10 per cent, based upon the contraet priée 
of tlie property bought, and furtber security from time to time as the 
inarket advauces, and that sellers shall also bave tbe rigbt to require as 
security from buyers a deposit of 10 per cent, of the contraet priée of tbe 
property sold and in addition any différences that may occur between tbe 
estliuated value of tbe property and the ijrlce of sale. For thèse purposes 
the rules furtber provided tbat banks may be authorized to issue margln 
certiflcates to be used in such cases and become authorized depositorles, for 
securities on giving bonds for the proper disposai of deposits by tbem, and 
that banks so authorized be designated as "Board of Trade Depositories," 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 45 
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The certificat^ :to be issued by the depository In such case were to be 
made in duplieate and nontransferable for ail deposits made with them, 
were to state by whom the deposits are made and for whose accovint they 
are held, and that the. same are payable upon the return of the ceïtlflcate 
or the duplieate thereof duly indorsed by the parties to the contract, or 
on the order of the président of the Board of Trade. The form of the 
certiflcate is prescrlbed by the rules and the mémorandum thereof whlch 
shall be kept, and ail certiflcates when issued are requlred to be placed 
in the ofBce of the Clearing House of the Board, and ail business pertain- 
ing to the issuance and use of the sald certiflcates is required to be carrled 
on In accordance wlth the rules of the Board, 

(3) From and after August 20, 1902, the Fédéral Trust & Savlngs Bank 
was. a Board of Trade depository. On and prier to February 10, 1905, the 
bankrupt had a deposit and checking account with the bank, and at the 
date named was largely Indebted to the bank on demand notes and other- 
wlse. On Febnj^ry 10, 1905, the bank "called the said loans and they were 
not paid, and thereupon the bank applied as a payment upon the same 
$3,095 then on deposit In the bankrupt's checking and deposit account in 
the bank," thus leaving to the crédit of the bankrupt in that account only 
the sum of $3.25. Ou the same day the bank agrèed with thé bankrupt 
"that, if he would thereafter make deposits to cover the same, it would 
pay certain salary and pay roU checks of employés of Prince and checks 
issued to the Board of Trade Clearing House." Pursuant to such agree- 
ment the bank did pay such checks issued on several days up to February 
14th, amounting to $2,506.46; and Prince deposited with the bank on Feb- 
ruary lOth, $1,450, on February Hth, $310, and on February 14th two de- 
posits, one for $820 and the other for $499, making a total of his deposits of 
$3,079 ; ail of thèse items belng entered on the books of the bank under date 
of February 14, 1905. The amounts thus deposited exceeded the amount of 
checks paid under the arrangement in the sum of $572.54. This balance, 
together with the $3.25 remaining to the crédit of Prince on February lOth, 
making the sum. of $575.79, was applled by the bank on February 14th as 
a crédit upon the gênerai indebtedness of Prince to the bank. Other checks 
drawn by Prince on and prior to February lOth, which were not ineluded in 
the above-mentioned arrangement then made, were subsequently presented to 
the bank, but payment refused. 

(4) At varions dates between September 15, 1904, and February 9, 1905, 
the bank had issued to Prince margin certiflcates to be used by him in his 
Board o"f Trade transactions, which were placed by him in the office of the 
Clearing House of the Board for varions sums, rangiug from $250 to $500 in 
amount, aggregatlng $4,250. To procure such certiflcates Prince elther gave 
checks against his checking account or deposited wlth the bank the requlslte 
sum of money. A record of thèse margin certiflcates was kept in the bank 
in a "Margin Reglster," and the total of each day's margin certiflcates is- 
sued was entered in the ledger of the bank In an account called the "Margin 
Account," and the total of ail uupald margins appeared on the bank's ledger 
as one of the items constltuting Its total liabilities. 

(5) On February 14, 1905, ilr. Oastle, the vice président of the bank, and 
Mr. Prince, had a conférence at the bank In référence to the flnanclal affalrs 
of Prince, and, while together, Mr. Castle telephoned to W. P. Anderson, 
président and treasurer of W. P. Anderson & Co., to join the conférence. On 
the arrivai of Mr. Anderson Mr. Castle informed him that Prince was in 
flnancial troubles in quite a number of open trades, and asked Mr. Ander- 
son's advice as to the best way to close them. "Mr. Anderson suggested that 
Prince transfer them to some other dealer and close them up in that way. 
Prince asked Mr. Anderson if his company would take them and he agreed 
that It would If, after examlnation, the trades showed a profit Investiga- 
tion was made by Mr. Anderson, and he was satisfled with the conditions, 
and on the same day, February 14th, or the day foUowIng, Prince transferred 
ail of his open trades in accordance wlth the rules of the Board, and Ander- 
son & Co. assumed and agreed to carry out the contracts with the varions 
parties with whom they were made." On February 15th the secrgtary of 



CONTINENTAL & 0. T. <fe S. BANK V. CHICAGO T. <fe T. CO. 707 

the Board of Trade, on request of Anderson & Co., notlfled members having 
trades with Prince to transfer them to Anderson & Co., and "that Prinee's 
sheet would clear on tbat day, as usual, but tbat rings made for the followlng 
day would be closed by Anderson & Co." Anderson & Co. tbereafter settled 
the transactions, puttlng up its own securities in the place of the certificates 
deposited by Prince, to secure the same, and the Prince certificates were tak- 
en up by Anderson & Co. and turned over to the bank on that day. When 
thèse certificates were turned over to the bank, Prince was indebted to it In 
a sum greatly exceeding the amount of the certiflcates, and the bank there- 
upon credited the amount thereof, $4,250, ou account of such indebtedness. 

The flndlng further states: At the date of thèse transfers of the opeu 
trades of Prince, the condition of the niarket was such "that the aggregate 
sum of the amounts due thereon to Prince from the members of tbo Board 
of Trade, if he had then settled the trades, would bave been greater than the 
aggregate sums of the amount tbeu due thereon from Prince to others of 
said members of the Board. Among the open trades so transferred and set- 
tled were trades with members of the Board who held securities on margin 
certiflcates furnished by Prince." The market was eonstantly changing, and 
"if the trades with the members holding Prince margin certificates had been 
closed at the opeuiug of the Board of Trade on that day by the members hold- 
ing them, there would bave been due from them to Prince in the aggregate 
a balance of approximately one-third of the amount of the certiflcates after 
deducting therefrom the amount that would bave been due to them from 
Prince. If the trades had been closed later in the day, the balance coming 
to Prince would hâve been considerably less. Ilowever, if Prince had car- 
ried out ail of thèse contracts, the profits which would hâve been made upon 
some of them would bave been about halanced by the losses which he would 
hâve sustalned on others." 

(6) On February 1.5, 1905, the proceedings in bankruptcy were instituted, 
and the appellee was eventually appointed trustée in bankruptcy. The in- 
debtedness of the bankrupt at the date of the above-meutioned transfer of 
bis trades exceeded the sum of $100,000 to numerous creditors, aside from the 
bank, and his assets were less than 850,000 in value. 

(7) Circumstances appear in the relations betweon the bank and Prince 
which leave no room for doubt that the bank had, on and after February 
lOth, reasonable cause to belleve that Prince was insolvent ; tbat the trans- 
actions between February lOth and February 14th were "calculated to kee'p 
Prince going and to protect tbe Clearing Honse, a.s well as the bank," with- 
out protection for gênerai creditors ; that tbe transactions of February 14th 
and loth were "primarily in the interest of the bank" and were intended for 
Its benefit. 

The master tbus states his ultimate flnding of fact tbereupon: "The con- 
duct of Prinee's affairs for the flve days preceding the fillng of the pétition 
against him is of such a chavacter as to exclude every other conc'.isiou, ex- 
eept that it was the intention of both Prince and Castle to reduce Prinee's 
Indebtedness to the bank as much as possible, by applying thereon ail of his 
available assets and by so disposing of his business and open trades on the 
Board as to realize the greatest possible amount for the bank to the exclu- 
,sion of his other creditors." 

The master reported bis conclusions o( law, which were adopted by the 
District Court, in substance, as foUows: (1) That the transaction of February 
lOth, whereby the bank applied the sum of $3,095 out of the balance of 
Prinee's crédit then appearing in his banking account upon his indebtedness 
to the bank on promissory notes, was not an unlawful préférence; (2) that 
the application made February 14th on such prior indebtedness of $575.79 
then remaining as a crédit to Prince under the spécial depoait arrangement 
entered into February lOth constituted an unlawful préférence ; (3) tliat like 
application of $4,250 on February 15th as the amount of "margin certificates" 
delivered to the bank under the arrangement with W. P. Anderson & Co., 
constituted an unlawful préférence; (4) that the complainant, trustée in 
bankruptcy, Is entltled to recover, accordlngly, $4,S25.79, together with inter- 
est from November 25, 1905, when payment was demanded and refused. 
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Horace Kent Tenney, for appellant. 
Edwin TerWilliger, Jr., for a'ppellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
appellant bank is successor in interest and liability to the Fédéral 
Trust & Savings Bank, original défendant named in the bill filed 
by appellee, as trustée in bankruptcy, to recover the amount of al- 
leged unlawful préférences obtained from the bankrupt, Earl H. 
Prince; and this appeal is from a decree which approves the mas- 
ter's report therein and awards such recovery upon two transac- 
tions, namely: One of $575.79, as a balance of certain deposits made 
by the bankrupt under spécial arrangement with the bank, between 
February lOth and 14th, appropriated by the bank immediately 
prior to the bankruptcy proceedings, and the other amounting to 
$4,250 for so-called "margin certifîcates" theretofore issued by the 
bank for spécial deposits made by the bankrupt, which were ob- 
tained and appropriated by the bank on February 15th, the day on 
which the proceedings in bankruptcy were instituted. Both amounts 
were applied by the bank as crédits upon pre-existing indebtedness 
of the bankrupt under promissory notes. The circumstances at- 
tending thèse transactions, together with the facts from which the 
nature of each must be ascertained, are not only settled by the mas- 
ter's findings of fact, but are undisputed. 

[1] While objection is urged to inferences of fact found by the 
master as to the mutual intention of the parties in the outcome — ■ 
in svibstance to benefit the bank out of such assets to the exclusion 
of other creditors— as unwarranted by évidence, we believe no doubt 
is entertainable of the intention to give and obtain a préférence 
over other creditors, with mutual knowledge of the bankrupt's in- 
solvency, if, in other respects, the transactions (one or both) were 
violations of the Bankruptcy Act. The issue in each instance, there- 
fore, is one of law, whether the amounts thus obtained and applied 
constituted unlawful préférences, with the solution of each resting 
on established facts as to the relation existing between the bankrupt 
and the bank in the matters so applied. 

Counsel for the appellant contends for reversai mainly, if not en- 
tirely, on this proposition in substance : That the varions deposits 
by the bankrupt, out of which thèse appropriations arose, were 
made and carried in the common relation of debtor and creditor, 
and were thus subject to the right of set-ofï provided by section 68 
of the Bankruptcy Act — as upheld and defined by the Suprême Court 
in N. Y. County Bank v. Massey, 192 U. S. 138, 141, 24 Sup. Ct. 
199, 48 L. Ed. 380, and by this court in Re George M. Hill Co., 130 
Fed. 315, 64 C. C. A. 561, 66 L. R. A. 68, so that both method and 
fact of appropriation by the bank become immaterial, either amount 
being enforceable in such relation, as against the trustée in bank- 
ruptcy. 

[2] The citations referred to rest on the gênerai and well-settled 
doctrine of the relation created between banker and depositor, when 
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deposits are made upon gênerai account in the ordinary course pe- 
culiar to banking business ; and in the alDsence of proof that the de- 
posit was otherwise intended and received, it may rightly be pre- 
sunied that such was the nature of the transaction. On the other 
hand, it is equally well settlcd that deposits niay be made and ac- 
cepted for specified purposes, not within the gênerai rnle, vvhereby 
"the bank becomes bailee of the dei^ositor" (Marine Bank v. Fulton 
Bank, 2 Wall. 232, 2.56, 17 h. Ed. 785; Scaminon v. Kimball, As- 
signée, 92 U. S. 362, 370, 23 h. Ed. 483), or trustée of the fund, with 
title thereto rernaining in the depositor until the purpose of deposit 
is discharged; atid the relation thereby established is not that of 
debtor and créditer, although it was not intended that the identical 
money so deposited was to be held for the payrnent. It is the fund, 
not the particular money deposited, which becomes the subject- 
matter of the baibuent or trust (Woodliouse v. Crandall, 197 111. 
104, 64 N. E. 292, .t E. R. A. 385, and notes; Shopert v. Indiana 
Nat. lîank, 41 Ind. .\pp. 515, 83 N. E. 515), as illustrated in Bank 
of Brodhead v. Smith. Trustée, 199 Fed. 704. decided by this court 
in an opinion filed April 23, 1912. The tenability, therefore, of the 
ioregoing contention, hinges upon the inquiry whether the transac- 
tions in controversy arose out of gênerai or spécial deposits under 
one or the other above-mentioned rules. 

[3] 1. The first item of $575.79, charged as an unlawful préfér- 
ence, was a balance of deposit account standing in favor of the bank- 
rupt and appropriated Ijy the bank, February 14th, one day prier 
to the bankruptcy proceedings. Prince, the bankrupt, had long been 
engaged in business as dealer on the Chicago lioard of Trade, and 
up to February lOth had an active gênerai banking account with 
the Fédéral Trust & Savings Bank ; also was indebted to the bank 
upon promissory notes in excess of $30,000. On February lOth, 
the bank "called" thèse loans and applied thereon $3,095 of the bal- 
ance in favor ot Prince in his bank account, leaving $3.25 as a bal- 
ance of deposit account. Thereupon it was proposed and agreed 
on the part of the bank, if Prince "would thereafter make deposits 
to cover the same, it would pay certain salary and pay roll checks 
of employés of Prince and checks issued to the I^oard of Trade 
Clearing House."' Pursuant to this agreement deposits were made 
by Prince, February lOth, llth, and 14th, aggregating $3,079, but 
entered on the books of the liank February 14th. Checks made by 
Prince for the stipulated purposes were paid by the bank aggregat- 
ing $2,506.46. On February 14th — at a conférence and arrangement 
for closing out the entire business of the bankrupt, as hereinafter 
mentioned — the balance of the deposit account then standing in his 
favor, $575.79, was charged ofï by the bank and applied upon his 
indebtedness to the bank. Irrespective of the master's findings, that 
the arrangement of February lOth was "calculated to keep Prince 
going," was "primarily in the interest of the bank," and intended 
for its benefît to the exclusion of other creditors, we are of opinion 
that the deposits left and made thereunder constituted spécial de- 
posits, well within the above-mentioned rule, whereby title to the un- 
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expended f und remained in the bankrupt, so that the bank was with- 
out right, either to apply the residue upon his pre-existing indebted- 
ness, or for allowance thereof against the trustée by way of set-off. 
Libby v. Hopkins, 104 U. S. 303, 306, 26 L. Ed. 769; Western Tie 
Co. V. Brown, 196 U. S. 502, 507, 25 Sup. Ct. 339, 49 h. Ed. 571 ; 
Bank of Brodhead v. Smith, Trustée, supra. 

[4] 2. The other charge of préférence — in obtaining "margin 
certificates" for the aggregate sum of $4,250, on the day the péti- 
tion in bankruptcy was filed, which were then credited upon the 
pre-existing indebtedness of the bankrupt to the bank — involves like 
inquiry as to tlie nature of the certificate and deposit thereby cer- 
tified, and considération as well of the circumstances under which 
they were acquired by the bank. For both phases of the inquiry 
the facts in évidence arerecited in the preceding statement for the 
purposes of this opinion, and the détails do not require répétition, 
but the crucial facts may be briefly stated. 

Thèse certificates were issued by the bank, in its représentative 
capacity as a "Board of Trade Depositary," under the rules of the 
Board of Trade and its undertakings as such depository. Each 
certificate in controversy was issued to Prince, the bankrupt, upon 
his deposit of the amount thereof (either in money or by his check 
accepted as cash), for the purpose specified in the certificate, namely, 
as pledge or security on his Board of Trade contract -with a second 
party named therein. Each certifies the amount deposited to be pay- 
able on its return indorsed by both parties named therein, or "on 
the order of the président of the Board of Trade," as provided by 
the Board rules "under which the above-named deposit has been 
made," and each bears désignation as "not negotiable or transfér- 
able," and is signed by the cashier of the bank. The purpose of 
each f urther appears in évidence, in accord with the récitals and plainly 
within the understanding of ail the parties. Each of the outstand- 
ing certificates so issued to the bankrupt was on deposit with the 
"Clearing House of the Board," as required by the rules, evidencing 
the amount thus pledged with the bank as security for the trade 
therein mentioned, which had not been closed. Under this state 
of facts, we believe the deposits thus made and accepted at the bank 
were plainly so limited in their purpose, that the rule in référence 
to gênerai deposits by a customer of the bank is without force 
therein; that each was received and certified by the bank, as de- 
pository of the fund thus pledged by the bankrupt for performance 
of his trade, creating no title thereto in the bank, nor other right 
than that of bailee or stakeholder, to hold for payment in conformity 
with the stated purpose. So the fact of deposit and holding there- 
under vested no right in the bank to divert the fund from such pur- 
pose and apply it upon the bankrupt's indebtedness. 

Tlie bank, however, secured possession of thèse certificates before 
making such appHcation and the further contention is thereupon 
pressed that it is entitled to an allowance for their amount, either 
in that form or by way of set-off against the trustée, notwithstand- 
ing the circumstances under which they were acquired. Arrange- 



CONTINENTAL & C. T. & 8. BANK V. CHICAGO T. & T. CO. 711 

ment to that end was made on February 14th, with the bank as the 
moving party, after its closure of the bankrupt's crédit account as 
above mentioned. Mr. Andersen, another operator on the Board 
of Trade, was called in by the bank for conférence in respect of 
the bankrupt's open trades, of which "quite a number" were then 
outstanding, inclusive of trades secured by the "margin certificates." 
On examination thereof Andersen was satisfîed that they "showed 
a profit," taken as an entirety, and agreed to their assumption by 
his corporation. AU the open trades were then transferred by the 
bankrupt to sucli corporation, and its substitution was carried out 
in the Board of Trade on the following day, resulting in release of 
the certificates issued to the bankrupt and on deposit for a portion 
oi the trades thus taken ovér; and thèse certificates were received 
by the Anderson Company, pursuant to the Board rules on sub- 
stitution of their own securities, and were thereupon delivered by 
them to the bank, without intervention of the bankrupt. On the 
same day the bankruptcy proceedings were instituted, doubtiess 
precipitated by the substitution. 

Thèse transactions estabhsh, as we believe, an unlawful préférence 
in favor of the bank, with Anderson & Co. serving as intermediary 
to that end. The yarious propositions advanced as to results which 
may hâve arisen through default in the bankrupt's trades, in whole 
or in part, in the absence of such substitution, are beside the in- 
quiry; nor is it material what may hâve been the estimate of net 
profit in the trades, nor what portions were profitable respectively. 
As the transfer was made and performance of the several trades as- 
sumed by the purchaser, release of the certificates to secure perform- 
ance on the part of the bankrupt was plainly intended. Thereupon 
the bankrupt became entitled to them. Delivery of the certificates 
to the bank, therefore, consummated a transfer in violation of the 
Bankruptcy Act, for which recovery by the trustée is expressly pro- 
vided. Thus their appropriation by the bank for crédit upon the 
indebtedness of the bankrupt was unauthorized. 

Is the bank, however, entitled to Hke benefit out of the transac- 
tions through set-ofif in its favor, as contended? We are of opinion 
that no such right exists under the terms and obvions purpose of 
section 68 of the act. The first clause (68a) cited in support thereof, 
provides only "for cases of mutual debts or mutual crédits" between 
the estate and a créditer, wherein "the account shall be stated and 
one debt shall be set ofï against the other." In our understanding 
of the authorities (as above stated), thèse spécial deposits and liabil- 
ities are not embraced in such provision for set-off. But, if it be 
assumed that the relation of debtor and créditer was created be- 
tween the bank and the bankrupt at any stage, such relation must 
arise through the transaction which released the pledge, making the 
ameunt deposited payable to the bankrupt, whereby the bank (un- 
der the assumption) becomes his debtor. Thus viewed, the claim of 
set-oiï must be rejected under the express limitations prescribed in 
clause "b" (2) of the section. Moreever, in Western Tie & Timber 
Co. V. Brown, 196 U. S. 502, 510, 25 Sup. Ct. 339, 49 L. Ed. 571. 
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the last-mentioned clause is construed to be applicable as well to a 
case of trust relation, and the opinion states that allowance of the 
daim of set-off "under the circumstances disclosed would violate 
the plain intendment of the inhibition" of that clause. 

The transcript of testimony on the part of a witness (Wolf), re- 
ceived in évidence under objection, upon which error is assigned, 
does not enter into considération for the purposes of the appeal, and 
the question raised as to its admissibility becomes immaterial. 

The decree of the District Court, therefore, is affirmed. 



TERKINS V. NORTHERN TAC. RY. CO. 

(Circuit Court of Appeals, Nlutli Circuit. October 7, 1912.) 

No. 2,081, 

1. JuDGMENT (§ 199*)— Non Obstante Veredicto — Review of Evidence. 

On a motion fov judjiment for défendant non obstante veredicto, tlie 
court bas no riglit to weigh the évidence, but is bound to taise the most 
favorable view for plaintiff of the évidence Introduced on her behalf, 
and of ail inferences that could be reasonably drawn therefrom by rea- 
sohable men, to the exclusion of the évidence on defendant's behalf, and 
deny the motion if the évidence so côiisidered is suJiicient to sustaln a 
verdict. 

[Ed. Note. — For other cases, see Judgnient, Cent. Dig. §§ 3C7-375 ; 
Dec. Dig. § 199.*] 

2. Mastek AND Sekvant (§ 278*) — Death of Servant — Cause — Négligence 

—Evidence. 

The cause of dcath of plaintifC's intestate, a railroad engineer, Jield 
■ûot spéculative or open to conjecture under the évidence, but the évi- 
dence, was sufflcient to sustain a verdict findiug that the saine was cavised 
by decedent's head coming in contact \vitli an upright timber of a bridge 
located too close to the traclî wlille he was leaning out of the gangway 
between the eugine and the cab in the course of his duty made necessary 
'because of the railroad' company's négligence in failing to hâve the teu- 
der properly equiiiped with i)c)\ver braises. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
954-972, 977; Dec. Dig. § 278.*] 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Washington. 

Action by Nellie Pertcins against the Northern Pacific Railway 
Company. From a judgment for défendant non obstante veredicto 
(193 Fed. 219), plaintiff brings error. Reversed. 

This' was an action brought by tlie surviving widow and sole heir of H. 0. 
l'erklns, deeeased, for the recovery of damages sustained by the allegêd nég- 
ligent killing of her husband by the défendant In error, défendant also in the 
court below. The complaint upon which the case was tried alleged, among 
other tiiings, that H. C. Perkins at the time in (luestion was a locomotive engi- 
neer in the service of the défendant conipany, and on the 2Stli of March, 1908, 
was with the other ineiubers of a train cvew ordered to take an engine froui 
Spokane, Wash., and assist certain trains over Ivendrick Mountain, betw'eeu 
the towns of Kendrick and llowell in the state of Idaho ; that the tender of 
the engine was not eciuipped in accordance witli the Safety Appliance Act of 
("ongress in that the power-driveu brakes on tlie tender were connected im- 

•For other cases see same topic & §'number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I)roperly and would not work ; that to run the englne down tlie uioiintain it 
was necfissary to hâve braking power on tlie tender in order to relieve the 
lirakes on the drivins-wheels of the englue so that the hitter wonld not be- 
eome heated and thereby incapacitated : that accordhigly a hand brake was 
rigged up on the tender of the eugine at Troy, Idaho, and that on the next 
day, .March 29th. whlle taking the engine and tender down the mountain, the 
décèdent, hi i)erforniance of his duty, was compelled to leave hls position of 
.safety in tlie engine cab, and go to the tender for the purpose of oiwrating 
the hand bralve ; that, after tightening the brake, décèdent leaned out of the 
gangway in order to look out and down at tlie wheels as was hls duty to do 
to ascertaln whether the brakes were or were not actlng properly ; that 
while so doiug liis head was struek by an upright tluiber of bridge No. 182 
of the rallway coui])any, resulting in his instant deatli ; that the engine in 
question, whieh was No. 58, was an exceptionally large one, and that the 
bridge mentloned wns too narrow for the proper opération of the road ; that 
the défendant was a coiumon carrier engaged in Interstate commerce, and 
that the engine in question was so used by it in such commerce ; that the 
death of l'erkins was eaused solely by the négligence of the défendant Com- 
pany in failing to provide neeessary and proper machinery, appliances, etc., 
particularly in failing to provide brakes upon the tender and in inaintaining 
such narrow bridge. 

By its answer the défendant company adniitted that it was a conimon car- 
rier engaged in Interstate commerce by nieans of its rallroad, and admltted 
the otnployment and death of Perkins, and tliat the engine in question prior 
to the accident was used in Interstate commerce, but denied that it was so 
used at tlie time of the accident because it was "running empty" ; and the 
answer also interposed the défenses of assuuqition of risk and contrlbutory 
négligence of décèdent. 

The trial, which was with a jury, resulted in a verdict in favor of the 
lilaintiiï for $20,000, upon which verdict judgiuent was rendered on the 27th 
day of May, 1911, in favor of the plaintiff for that sum, with costs. Subse- 
quently the défendant company moved the court for judgiuent in its favor 
notwithstanding the verdict, and for a new trial, and on Xoveraber 1, 1911, 
the trial judge filed an opinion in the case, directing a judgiuent for the dé- 
tendant company non ol)stante veredicto, ni pursuance of which the judgiuent 
theretofore entered in favor of the plaintift was vacated and judgment given 
for the défendant, which latter judgiuent is brought hère by the plaintiff 
below upon writ of error. 

W. H. Plummer and Henry Jacl'ison Darby, both of Spokane, 
Wash., for plaintifï in error. 

Edward J. Cannon, George M. F'erris, and Charles E. Swan, ail 
of Spokane, Wash., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge (after stating the facts as above). The 
record shows that upon the conclusion of the évidence for the 
plaintifï the défendant moved the court to take the case from the 
jury and dismiss it. In denying that motion the court said : 

"I think there is testimony in thls case teudlng to show the deceased met 
his death by coiuing in contact with tlie upright of that bridge. There is 
also testimony to show that the company was guilty of négligence in con- 
structing and niaintaluing that upright so uear to passing trains. I do not 
believe the doctrine of a presuniption upon a presumption or spéculation has 
application hère. The testimony shows that, when last seen, he was tighten- 
ing the hand brake wlthin a very few yards of thls bridge, and that hls next 
duty would be to look down and see whether the brakes were tlght, and with- 
in 10 seconds— 10 or 15 seconds, at most — after Le was last seen, he wus 
struek by the bridge and killed." 
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The record further shows that upon the conclusion of the defend- 
ant's évidence counsel for the défendant said : 

"The défendant having rested, and the plaintiff having rested, and the 
taking of the testimony having closed, the défendant again challenges the 
sufflciency of the évidence to sustaln any verdict, and moves the court to di- 
rect a verdict in favor of the défendant." 

After argument and in response to the motion last mentioned, the 
court said: 

"I wlU deny the motion provlsionally, with permission to the défendant to 
renew It after the case has been submitted." 

And later: 

"The Court: ïhen by agreetnent of counsel the motion for a judgment not- 
wlthstandlng the verdict may be made later." 

With its décision subsequently granting that motion, the court 
filed an opinion in which it said, among other things : 

"For the purposes of this opinion, I will admit the sufBciency of the évi- 
dence to show that the air brakes on the tender were out of repair ; that 
the bridge in question was too narrow; that the défendant was wanting In 
due care in both of thèse respects ; and that the plaintiff is entitled to re- 
cover if either of thèse négligent acts was the direct or proximate cause of 
her husband's death. Nor do I deem it necessary at this tlme to discuss the 
question of proximate cause. It Is tangible proof of the prlmary cause that 
is lacking hère ; for while the complaint is explicit as to the manner in which 
the deceased met his death, and as to the Immédiate cause of his death, 
there is no direct testimony tending to sustaln thèse allégations. The brake 
vvheel in question was loeated by the end of the tank, about the height of a 
man's head above the floor of the gangway. The deceased was last seen 
alive by his flreman at the brake wheel, tlghtenlng the hand brake. At that 
time the englne was 100 or 150 yards distant from the bridge, running at the 
rate of 10 miles per hour. After passlng the bridge the engine galned in 
speed, and in looking to ascertain the cause the flreman discovered that the 
englneer was gone. The train was backed up to the bridge, and his dead 
body was found near the center of the bridge, outside of the rails, lyiug face 
downward, with the head turned under the left arm and the ueck broken. 
When found there was a slight contusion on the rlght cheek. The tongue 
was out and blood was ooziag from the mouth. A day or two later a wltuess 
for the plaintiff daims to hâve found 15 or 20 hairs on the upright of the 
bridge about six teet above the rails which resembled a lock of hair of the 
deceased submitted to him at the trial. This is ail the direct testimony in 
the case." 

After making a quotation from the testimony of one of the wit- 
nesses, the trial judge proceeded to say in his opinion: 

"Before aecepting the plaintiff' s theory of the case, however, I must say 
that iu my opinion her testimony shows that that theory is not only an im- 
probable, but an impossible, one. According to the testimony ofîered on her 
behalf, the bridge in question is 14 feet 5 iuehes in the clear. The cab of 
the engine in passing through the bridge would corne wlthin less than a foot 
of the uprights. The tank is still wider than the engine, and the gangway is 
at least four or five feet above the rails. Making due allowance for the ordi- 
nary vibration or swaying of the engine while in motion, this would leave the 
cab and the tank at least twelve feet in width. The cab and the tank would 
therefore project almost four feet beyond the rails and the wheels, at a 
height of approximately three feet above the rails. This testimony demon- 
strates how utterly impossible it Would be for a man to stand in the gang- 
way of the engine and observe either the wheels or the brakes from the gang- 
way. He could not even see the ends of the ties, much less the wheels or 
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the brake shoes. This is shown clearly and conclusively by the blue print 
ofifered in évidence by the défendant, the correctness of which is not chal- 
lenged by the plaintiff. The vievv of the engine as there given is even more 
favorable to the plaintiff than her own testimony, for it shows the engine 
almost two feet narrower. A person standing in the gangway could not see 
either the wheels or the brakes without extending his person several feet 
beyond the cab. Indeed, such an undertaking would be utterly impossible. 
To observe the wheels or the brakes at ail, the englneer would be compelled 
to descend to the bottom step shown on the exhibit, and even there he would 
hâve to peer under the tank. It is not claimed that he did this, nor is it 
conceivable that any prudent man would do so. Furthermore, it is strange, 
indeed, that a prudent and experlenced railroad man would bave to resort to 
such methods for the purpose of ascertaining whether his brakes were too 
tight or too loose. It w^ould seem to the ordinary observer that he could and 
would détermine that fact by the effect of the brakes on the momentum of 
his train. Again, if the upright of the bridge struck this man's head while 
his train was running at the rate of 10 miles per hour, we would expect to 
flnd some more convincing proof of the contact on his person. The contusion 
found on his head was far more llkely to resuit from his face coming in con- 
tact with the floor of the bridge than from coming in contact with the up- 
right of the bridge as claimed. Moreover, it is extremely Improbable that 
his body would be found in the position in which it was found had he been 
struck as claimed. Of course, it is Impossible to say what effect such a blow 
would hâve on his person, or in what position the body would be found after 
receiving the blow, but thèse matters are only referred to for the purpose of 
showing the inhérent improbability that the theory of the case conceived 
by the plaintiff is the correct one. Giving to the plaintiff, however, the full 
benefit of ail the testimony, there is no proof whatever that the deceased 
did in fact stand in the gangway or look out for the purpose of observing 
the condition of his brakes, or for any purpose whatsoever. The whole case 
rests upon conjecture, guesswork, and spéculation, and the cause of death 
is a mystery which the verdict of the jury does not solve." 

[1] As wiU be readily seen, the court below rendered its final dé- 
cision upon the ground that the manner in which Perkins came to his 
death was purely conjectural, and reached that conclusion by contrast- 
ing and weighing the évidence on behalf of the respective parties. In 
passing upon the motion which gave rise to the judgment complained 
of, the court below had no right to weigh the évidence that had been 
given in the case and détermine on which side it preponderated ; on 
the contrary, it was bound to take the most favorable view for the 
plaintiff of the évidence introduced on her behalf, and of ail infer- 
ences that could be reasonably drawn therefrom by reasonable men, 
to the exclusion of the évidence on behalf of the défendant. Mt. 
Adams, etc., Railway Co. v. Lowery, 74 Fed. 463, 20 C. C. A. 596; 
Felton v. Spiro, 78 Fed. 576, 24 C. C. A. 321 ; Jenkins & Reynolds 
Co. v. Alpene Portland Cernent Co., 147 Fed. 641, 77 C. C. A. 625, 
and numerous cases there cited. See, also, McDermott v. Severe, 202 
U. S. 600, 604, 26 Sup. Ct. 709, 50 L. Ed. 1162; Texas & Pacific 
Railway Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829 ; 
Rochford v. Pennsylvania Co., 174 Fed. 81, 98 C. C. A. 105; Winters 
v. Baltimore & O. R. R. Co., 177 Fed. 44, 100 C. C. A. 462. 

[2] Tuming to the record, we find that there was évidence given 
on the trial on the part of the plaintiff tending to show that the de- 
ceased at the time of his death was 26 years of âge, in perfect heaith, 
was 6 feet in height, and weighed about 200 pounds; that he was a 
man of good moral habits, very careful and cautions, and attended 
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strictly to his business ; that on the 27th of March, 1908, a train crew 
of which Perkins was the locomotive engineer — his engine at the time 
being No. 58 — left Spokane, Wash., for Kendrick, Idaho, and re- 
mained there that night ; that the next day they made three trips down 
the mountain with the engine preceding its tender, and made the same 
number of trips on the 29th of March in the same manner ; that they 
then received orders to back down the mountain as far as Clyde's Spur 
and pick up an "outfit train" with engine No. 340; that engine No. 
58 was larger than the other engines run on that part of the défend- 
ant company's System, and that bridge 182 was narrower than any 
of its other bridges, and was more than 2 feet narrower than bridges 
180 and 181 ; that bridge 182, where the accident happened, was a 
one-truss bridge built of wood, the truss being 15 feet in length and 
standing about 5 feet above the rails ; that one Hines was Perkins' 
fireman at the time, and that one Kenjoski was the head brakeman of 
the crew, and that a man named Oldham took Perkins' place as engineer 
upon his death. Hines testified that he had crossed bridge 182 hun- 
dreds of times, and that engine 58 cleared the truss by "less than a 
foot," and Kenjoski's testimony was that in backing down west at 
the time of the accident the engine was moving at the rate of about 
10 miles an hour with a grade of about 2 per cent., and that in going 
through bridge 182 engine 58 cleared the uprights on the side from 
a foot to eight inches. The last-mentioned witness also testified that 
an engine \yhile in motion would sway from three inches to a foot. 
There was also évidence given on the part of the plaintiff tending to 
show that the air brakes on the tender of engine 58 were connected 
improperly, in conséquence of which there was no braking power so 
far as the tender was concerued, and that that was discovered after 
the crew left Spokane ; that Perkins and Plines undertook to connect 
the brakes properly but were unable to do so, and that at Troy, Idaho, 
while waiting for further orders, Hines was instructed by Perkins to 
get a wheel and rig up a hand brake, which was done about an hour 
and a half before Perkins' death ; that a hand brake is put on a tender 
as an auxiliary to the power brakes. Hines also testified in respect 
to the necessity for a brake on the tender as f ollows : 

"Tbere was too much stratn on the drivers, the driving wheels of the en- 
gine — to hold the engine by the drivlng-hrakes (while) running down the 
mountain. Q. Y ou say there would hâve been too much straln ou the drlving- 
wheels? A. Too much strain on them; yes, sir." 

Oldham, the engineer who took Perkins' place upon his death, also 
testified that braking power on a tender is necessary because otherwise 
the tires are liable to be heated and loosened, and that without the use 
of driver brakes it would be necessary to use a hand brake on the 
tender. 

Hines, the fireman, further testified that he last saw Perkins alive 
when they were about 100 or 150 yards from bridge 182; that the 
engine was then backing down westerly towards it, moving at about 
10 miles an hour, and that as the engine was backing going west the 
engineer was on the south side, and at the time was standing in the 
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gangway engaged in tightening the hand brake of the tender, which 
vvas iocated about one foot from the outer edge of the tank. Hines 
was also questioned and answered as follows : 

"Q. What wa.s the next duty (of the engineer) after tiglitening the hrake? 
iV. Why, it vvas to find out whether it had too nuieh braluiig power or iiot 
enongh. 

"Q. And how was It uecessary for the engineer to obtaiu this information? 
A. By lookiisg at the tanlv hrakes to see if the shoes were asainst the wheels. 

"Q. In what position would lie of neeessity hâve to place hiniself lu order 
to do that? A. Ile wonld hâve to lean out the gangway. 

"Q. Go on. How is that? A. Ile would hâve to lean ont the gangway to 
looli down to see if they were holding. 

"Q. Well, stand on the platform there and assume that you are baeking 
down this way, or that way, that you are standing there in tlie gangway ; 
jnst deseribe to the court and jury how he would liave to place liiniself in 
order to look down at the air brake shoes or the hand brake shoes, to ascer- 
taiu whether or not they were holding or were too tight or too looseV A. 
Well, we were baeking down west, the tank was going west first and the cab 
was following, and he stood tightening the hand brake on the tank, and then, 
in order to see if they were holding, he would ha.ve to lean ont of the gang- 
way. 

"Q. Well, just lean out and show the court aiid jury how? A. Well, hc 
leancd out the gangway like this. in this way [ilhistratingl. 

"Q. Could he see those brake shoes to ascertain whetlier or not they were 
holding too tight, or were too loose, in any other way? A. AVell, he could. 
but lie would bave to be entirely out of the gangway. 

"Q. In other words, he would be clear out? A. lie would be hanging clean 
out. * * * 

"Q. And, in order to observe thèse brake slioes as you hâve described, how 
far would Mr. Perkius liave to lean out of the engine in order to do tliat, as 
compared with the distance between the engine and the bridge timbers? A. 
He would hâve to lean out between a foot and 18 inehes. Ile could not 
help it." 

Oldham was also questioned and answered, among other things, as 
follows: 

"Q. Now, in tightening tlie hand brakes on going down that niountain near 
bridge 182, just describe how that is doue, what the engineer does and what 
is his duty to do? A. Why, he will tighten and set up the brakes, and then 
he bas got to look out and see whether It is too tight or too ioose. 

"Q. Just describe how he looks out, what position he pnts his foot in, and 
how far he has to lean out to find that out. * * * A. He leans out of the 
gangway, and that is about tlie only way he can see his tank l.rakes on those 
wlde tltnbers. * * * ^^y ordinary nian would bave to reach out, to the 
best of my judgnient. about froni 16 to 20 inehes in order to see the brakes 
on those wide timbers." 

There was also testimony given to the effect that there were hand- 
holds on the tank and cab to take hold of in leaning out, one being 
on the tank and the other on the cab. 

Hines, the fireman, testiiied that just shortly after they got on the 
curve after passing bridge 182, the engine commenced to pick up speed, 
and that he then remarked to Kenjoski, "What is the matter with that 
fellow that he don't slacken that engine up — we are going to go into 
the ditch;" that the engine kept on increasing speed, and that he 
looked over the boiler, and Perkins was not there, whereupon he 
stopped the engine and went back and found Perkins on the bridge 
with his neck broken, and with his feet in the direction in which the 
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train had been running ; that is to say, to the west. He also testified 
that after the engine was stopped he found that the hand brake on 
the tender was set. 

There was also given on the trial this testimony in respect to the 
condition of the body of the deceased, when the plaintiff was ques- 
tioned and answered as foUows : 

"Q. I wlsh to ask one question that I had forgotten. I belleve you stated 
that you saw the body of your husband when he was brought to Spokane, 
did you? A. I did. 

"Q. The rlght slde of his face, just deserlbe that, Mrs. Perklns, just as to 
what you saw in the wound and in the face, if anytbing? A. Well, I saw 
it looked as if it was crushed right in there, and there were sliyers ail along 
the right side of his face, clear up into his hair a way. 

"Q. You mean slivers of wood, I présume? A, Yes, sir; slivers." 

And the witness Dunn testified, among other things : 

"Q. Deserlbe the right slde of his face as near as you can to the court and 
jury, what condition was it in? A. There was a deep mark down the side 
of his face commeneing as high up as his hair on his head, down his face 
across the corner of his mouth to the edge of his jaw, right through there 
into the jaw [indlcating]. It looked though [as if] something had scraped his 
face clear back and broke the hide loose in several places." 

Oldham also testified that the day after the accident by which Per- 
kins lost his life, in going through bridge 182, he stopped and found 
adhering to the inside edge of one of the upright pièces at the entrance 
to the bridge, about 6 or 7 feet above its deck, about 20 or 30 hairs 
which he testified were of the same color as Perkins' hair, a lock of 
which was shown to the witness. 

Surely there was hère testimony tending to show, not only négli- 
gence on the part of the défendant company in not having the tender 
to its engine properly equipped with air brakes, and in maintaining 
a bridge too narrow for the proper opération of its road, but also tend- 
ing to show that Perkins lost his life in the discharge of his duty while 
■operating the def endant's engine. He was, according to the testimony 
of the fireman, last seen alive almost immediately before the engine 
reached the bridge, being then engaged in tightening the hand brake 
of the tender, immediately after which, according to the testimony, 
it was his duty to look and see whether the brake was properly set, 
the performance of which duty required him to lean out from the 
gang plank by means of the handholds on the cab and tank, thereby 
necessarily lowering his head and bringing it in contact with any in- 
tervening obstruction. There was testimony to the effect that the 
brake on the tender was found set almost immediately after the ac- 
cident, and the law présumes that the deceased also performed his 
duty in looking to see that it was properly set. Texas & P. R. R. Co.- 
V. Gentry, 163 U. S. 353, 366, 16 Sup. Ct; 1104, 41 L. Ed. 186; Balti- 
more, etc., R. R. Co. V. Landrigan, 191 U. S. 461, 474, 24 Sup. Ct. 
137, 48 L. Ed. 262; Northern Pacific Rail way Co. v. Spike, 121 Fed. 
44, 57 C. C. A. 384; Adams v. Bunker Hill & S. Min. Co., 12 Idaho, 
637, 89 Pac. 624, 11 h. R. A. (N. S.) 844; Burns v. Chicago, M. & 
St. P. R. R. Co., 69 lowa, 450, 30 N. W.. 25, 28, 58 Am. Rep. 227; 
Louîsville & N. R. R. Co. v. Hahn's Adm'r, 135 Ky. 251, 122 S. W. 
142; 9 Encyc. of Evidence, pp. 917, 918, 919, and cases there cited. 
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That the cause of an accident may be inferred from circumstances 
does not admit of doubt; and, as the testimony that bas been herein 
set out must be taken as true in view of the verdict of the jury is it 
not a circumstance tending to show that Perkins was performing the 
duty of looking to see that the brake was properly set, when within 
a few seconds, or minutes at the longest, bis dead body was found on 
the bridge over which the engine had just passed, and on the same 
side of the track that he rode, with bis feet in the direction the en- 
gine was moving, with shvers of wood (of which material the up- 
rights of the bridge were composed) in bis face "clear up into his bair 
a way," and with his face looking as if, according to the testimony of 
one of the witnesses, it had been crushed in, and, according to that of 
another, as if "something had scraped his face clear back and broke 
the hide loose in several places" ? And is it not a further circumstance 
tending to the same conclusion that the next day, according to the 
testimony of one of the witnesses, strands of hair were found in the 
edge of one of the upright pièces at the entrance of the bridge, sim- 
ilar to the hair of the deceased? Undoubtedly so. The case in truth 
was peculiarly one for the jury to détermine whether or not the death 
of the deceased was occasioned by the alleged causes. 

"Twelve men," said the Suprême Court in Railroad Company v. 
Stout, 17 Wall. 657, 664 (21 L. Ed. 745), "of the average of the com- 
munity, comprising men of éducation and men of little éducation, men 
of learning and men whose learning consists only in what they bave 
themselves seen and heard, the merchant, the mechanic, the farmer, 
the laborer, thèse sit together, consult, apply their separate expérience 
of the affairs of life to the facts proven, and draw a unanimous con- 
clusion. This average judgment thus given it is the great effort of the 
law to obtain. It is assumed that 12 men know more of the common 
affairs of life than does one man, that they can draw wiser and safer 
conclusions from admitted facts occurring than can a single judge. 
In no class of cases can this practical expérience be more wisely ap- 
plied than in that we are considering. We find, accordingly, although 
not uniform or harmonious, that the authorities justify us in holding 
in the case before us, that although the facts are undisputed it is for 
the jury, and not for the judge, to détermine whether proper care was 
given, or whether they establisb négligence." 

It results that the action of the court below in granting the motion 
for judgment notwithstanding the verdict was erroneous and must be 
and hereby is reversed, with costs to the plaintiff in error, leaving the 
judgment entered upon the verdict in full force. 
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OFNER V. WBIGEL. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1912.) 

No. 2,084. 

1. CoNTBACTs (J 56*)^ — Considération — Sufficiency. 

Agreeuient upon a settlenient of accounts betvveen tlie two principal 
stoclvholders of a corporation ou the retireuieiit of one of ttieni was suf- 
ficient considération to sustaln tlie other's agreement to accouut for any 
loss to the retiring stockholder tliat mlglit be discovered within one year, 
resulting from the other party's misrepresentation concerning tlie flnan- 
cial condition of the corporation. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 344; Dec. Dig. 
§ 56.*] 

2. CORPOEATIONS (§ 121*)-— RETIREMENT OF STOCKHOLDER — CONTRACT WITII 

SUCOESSOR. 

In an action on a contract whereby défendant agreed to account to 
plalntllï for any loss resulting to the latter from any misstatement by 
détendant as to the flnancial condition of a corporation, gtock in which 
plaintiff sold to défendant, évidence hcld to sustaln a findlng as to the 
amount of loss so arlsing. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 504, 505; 
Dec. Dig. § 121.*] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Action by Samuel Ofner against Louis Weigel. From the judg- 
ment, plaintiff appeals. Afifirmed. 

Samuel R. Stern, of Spokane, Wash., for appellant. 
H. S. Hepner, of Helena, Mont., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. Formerly the défendant, who is 
the appellee hère, was in equal partnership in the mercantile business 
in Helena, Mont., with one Auerbach. Some negotiations were entered 
upon between Auerbach and défendant, looking to the purchase by 
Auerbach of defendant's interest. Before they were completed the 
plaintiff, Ofner, agreed to and did purchase Auerbach's interest for the 
sum of $8,000, under an arrangement with défendant that a corpora- 
tion should be formed and the business thereafter conducted by the 
corporation. The corporation was accordingly formed under the name 
of "The Hub," with a capital stock of 200 shares, at the par value of 
$100 each share. Of thèse shares 100 were issued to plaintiff, 99 to 
défendant, and 1 to H. S. Hepner, the attorney and brother-in-law of 
défendant, to enable him to qualify as a director of the company. This 
was in the year 1902, and the business was thenceforth conducted in 
manner as agreed. Besides the $8,000 which Ofner paid for Auer- 
bach's interest in the business, he loaned to The Hub $4,000 without 
interest for one year, tO' be used in the business. Ofner resided at 
Chicago, and by arrangement with défendant he was to pay the bills 
in Chicago for merchandise purchased from time to time, and did so 

*For other cases see eame topic & i kumbsb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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pay such bills, discounting them as occasion admitted, and, when with- 
out funds from The Hub, borrowed at the bank or advanced his own 
means. There were consequently two accounts to be kept — one at The 
Hub's place of business in Helena, Mont., and one at Chicago by the 
plaintiff. In this way goods were purchased and on the shelves in 
Montana, and it was not known there when the bills were paid at 
Chicago until a statement could be had from plaintifif ; and, as the tes- 
timony shows, statements were not always rendered promptly. The 
business continued to be conducted in this manner until the latter part 
of the year 1905 or the first of the year 1906, when a trial balance of 
the assets and liabilities of The Hub was rendered by Weigel to Ofner, 
covering the years 1903, 1904, and 1905. The statement shows a net 
gain for the three years of $11,323.06, and bears the foUowing indorse- 
ment : 

"As previously explained, on each of the statements, in arrlvmg at the net 
gain for 1903 and 1904, no account was talien of the then unpaid bills for 
stoclî talon in each iuventory, as such bllls were in the Chicago office, and 
not reported to Helena. This year such bills were in Helena, and are ac- 
eounted for hereon. thus prodncing tîie apparent loss of .¥2,277.15 for 1905, 
but whieh is actually an item for distribution over the three years involved 
in the final net gain of $11,323.06." 

Weige! went to Chicago with the statement, and Ofner, when he 
examined it, was much disappointed and not a little exasperated that 
the business had not earned a much larger profit. Weigel says of this 
report that it was not a correct statement of the then condition of the 
business ; that it had been padded — that is, made to show a larger 
profit than had in reaiity been earned, which was done by taking no 
account of certain liabilities payable to parties outside of Chicago. 
He says, further, that Ofner was informed of the condition of the 
statement, and was agreeable to its being made up in that way with 
a view to sustaining the crédit of The Hub. Ofner dénies this state- 
ment of Weigel, and déclares that he knew nothing about the padding, 
as it is termed, of The Hub balance. However, at this meeting in 
Chicago, the parties entered into a tentative agreement, which was re- 
duced to writing, but not signed, whereby Ofner agreed to sell to 
Weigel his 100 shares of stock in The Hub for the sum of $10,000, 
to be paid in cash, and to accept in payment for liabilities owing to 
him from The Hub notes of the corporation, indorsed by Weigel, to 
the amount of $5,000. and the notes of Weigel and his wife for the 
balance, thèse latter to be secured by assignment of certain life Insur- 
ance policies upon the life of Weigel. The unsigned agreement was 
dated January 23, 1906, and probably is evidentiary of the time when 
the parties had come to the understanding. The agreement was never 
carried into effect in any particular. Weigel claims that he did pay to 
Ofner on the contract $4,000, but in this we believe him to be in er- 
ror. He did raise, about that time, through Hackett, Carhart & Co., 
$4,000; but the money was used in the main to pay other liabilities 
of The Hub, the balance going to Ofner and being applied on The 
ITub's liabilities to him. About this time the manner of transacting 
business by The Hub was changed, by discontinuing the Chicago oiUce 
199 F.— 46 



722 199 FEDERAL EBPOBTEB 

aiid paying ail the bills and accounts f rom the Helena office. Begin- 
ning with the first of the year 1906, Weigel rendered weekly state- 
ments of purchases, cash and crédit sales, cash balance on hand, and 
other items of interest, the first bearing date January 6th. Beginning 
with March 17, 1906, thèse were supplemented by statements made by 
Crause, being weekly "account of sales." Thèse statements were con- 
tinued to be rendered to Ofner up to the very last of the year 1906. 
Crause was a brother-in-law of Ofner, and was his confidential em- 
ployé in The Hub. 

It is quite apparent from the testiniony that the parties were en- 
deavoring in the meanwhile to consummate the transaction whereby 
Ofner would dispose of his interest in The Hub to Weigel, and other 
negotiations were had tending to a modification of the original agree- 
ment. The negotiations were delayed undoubtedly by Weigel's inabil- 
ity to raise the ready money with which to make the cash payment to 
Ofner. L,ate in January, 1907, the parties did consummate an agree- 
ment whereby Ofner sold his stock in The Hub to Weigel, and agreed 
to step out of the business, upon condition that Weigel reimburse him 
for ail the money he had put into the concern individually. Ten 
thousand dollars was payable at once in money, and the balance in 
merchandise to be taken from the store of The Hub. The $10,000 
was paid at the time of closing the arrangement, and the balance has 
been subsequently paid in merchandise as agreed. Ofner, being sus- 
picions touching Weigel's représentations to him respecting the condi- 
tion of the business, insisted that Weigel give him a contract to reim- 
burse him for any sum that might be due him on account of errors 
or misstatements of Weigel. Accordingly the following memoranda 
of agreement were made and signed by the parties : 

"Helena, Montana, Feb. 5, 1907. 
"Mémorandum of Agreement between Samuel Ofner and Louis Weigel in re 
Respective Interests in ïhe Hub, a Montana Corixiration: 

"Mr. Ofner cancels ail bis rigbt, title, and interest in and to the said cor- 
poration, surrenders ail shares of stock and collatéral, and cancels ail claims 
for moneys advanced by bim to tbe said corporation or procured for It. 

"In return he is to receive back ail moneys so advanced (including original 
Investment), with interest at the rate of 6 per cent, per annum, to be paid as 
foUows: Ten thousand dollars cash, and balance in merchandise at its actual 
cost to the corporation ; the nature and klnd of stock to be selected by said 
Ofner. [Signed] IjouIs Weigel. 

"Samuel Ofner. 

"The above is acceptable to Tbe Hub, Corporation. 

"[Signed] Louis Weigel, Président 

"[Seal.] Attest: [Signed] H. S. Hepner, Secretary." 

"Helena, Mont.. Feb. 5, 1907. 
""This agreement, made and entered Into between Samuel Ofner and Louis 
Weigel, witnesseth: 

"That whereas, the said parties hereto bave tbis day elïected a settlement 
whereby the said Samuel Ofner surrenders ail of his rlghts and claims in 
and to and against the corporation known as The Hub; and whereas, said 
settlement vras based upon certain statements presented to him by the said 
Louis Weigel, purportlng to be statements containing a true and correct 
statement of ail the business of the said corporation, together with the In- 
ventory of merchandise on hand, and that the said Samuel Ofner accepted 
the said statement to be true and correct: 

"New, therefore, It Is agreed by and betvfeen the parties hereto that in 
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considération of the said Samuel Ofner making tlie said settlement, tliat 
stiould said Samuel Ofner at any time within one year from the date hereof 
discover or ascertaln any errors or misstatements to hâve been contained in 
tlie said statement as aforesald, and upon wliicli settlement was effected, 
ttien, and in tliat event, the said Weigel agrées to make good and reimburse 
the said Samuel Ofner with any aud ail amounts that may be due to said 
errors or misstatements. 

"In witness whereof, the said parties hâve hereunto set their hands and 
affixed their seals the day and year herein flrst above written. 

"[Signedl Samuel Ofner [Seal.] 
"[Signed] Louis Weigel [Seal.]." 

The présent suit is based upon the latter agreement, and is for an 
accounting. The gist of the bill is that, plaintiff having furnished the 
greater part of the money for carrying on the business of The Hub, 
it was agreed that Weigel should keep a careful and true account of 
the business, and that in pursuance of such agreement the défendant 
did, from time to time, furnish to plaintiff statements of the sales, col- 
lections, purchases, and other matters pertaining to the business ; that, 
being dissatisfied with the management and conduct of said business, 
the plaintiff exacted of défendant, at the time of the consummation of 
said agreement of sale of the stock of the company to défendant, the 
contract sued on. As a breach of the contract it is alleged : 

"That among tlie items which were improperly charged by the said de- 
fendant, who had absolute control of ail such matters, and which said Items 
he bas failed and refused to correct, are many showing an apparent payment 
for merchandise, which amounts, however, were not paid, and which, so far 
as at présent diseovered, amount to the sum of ?3,916.29; that there are 
other amounts paid out of said business of said corporation charged to the 
said corporation, and by reason of which this plaintiff was charged with 
one-half of the amount thereof, which were Personal items for articles used 
personally by the défendant and bis family, and which it was absolutely 
improper to charge to the expenses of said business, or to charge in whole 
or in part to this plaintiff as a stockholder thereof ; and that there are still 
other Items showing mistakes in addition, subtraction, and in entries in 
books, which will amount to several hundred dollars, and ail of the aforesaid 
items are contained in the books of account, check books, and other books 
used by the défendant, and in his custody, and under his control, as part ol 
the books of said corporation, 'The Hub.' " 

The défendant dénies liability, and allèges want of considération to 
support the contract. 

Aside from the trial balance and the weekly statements hereinbefore 
noticed, Weigel rendered to Ofner a trial balance, called "Annual 
Statement — Dec. 31st, 1902," showing net gain $6,452.01, and another 
December 31, 1906, showing net loss $17,059.65. The testimony was 
taken before a master, who rendered findings of fact, among others 
that the annual statement or trial balance, covering the years 1903, 
1904, and 1905, contained errors and misstatements, as follows: 

"1. Items purporting to hâve been paid to various creditors of said corpo- 
ration, but which were not in fact paid as reported in such statements, to wit: 
Goldsmith, Peiss & Co. (three items— $624.35 ; Ç411.50; $316.50).. $1,352.35 

Levi Strauss & Co 200.24 

W. L. Douglass & Co 493.80 

A. B. Kirschman & Co 317.65 

Hackett, Carhart & Co 313.64 

$2,677.6S 
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"2. Items purporti'ng to hâve been conuected witli the business of The TT\]b, 
but wliich were iii fact items of Personal use, paicl, howevei', out of funds bo- 
lon^'ing to tlie said The Hub, to wit: 

T. C. Tower $108.50 

l'\ "Weiiîcl 5.00 

ITolter Hardware Co 4.91 

T. C. l'ower 2.40 

A. M. llolter 27.15 

ICniil Weil V,-2.~>0 

Holter Hardware Co 7i).'.).H 

S. F. Myers & Co .';;;. 70 

Matt Siller ,. . 40.10 

IJolter Hardware Co 20.17 

N. Y. Dry (ioods Co 112.80 

Mrs. Weisel 25.00 

$542.21 

"3. Items entercd twice upon t!io books of tbo said corporation The llub, 
to wit: 

GantiK'r, Mattern Vo $118.S1 

Coal 25.00 

Freigbt 25.00 

$238.81 
"4. l'Irror in statenieiit of indebtedncss of The llub to Union 
Bank, to wit $500.00 

"Tliat the total of ail niisstatenients and errors contained in said state- 
ments and sbowu by the testiniony is $3,058.70." 

The court rendered a decree on thèse findings in favor of plain- 
tiff in the sum of $390.51, covering items contained in subdivi- 
sions 2 and 3 of the master's findings. From this decree the plain- 
tif? appeals. 

[1] The plaintiff claims that, under the contract sued on, he is 
entitled to recover ail sums of money of which he was unjustly 
deprived while he was a stockholder of The Hub. This is net a 
suit to annul the agreement whereby Ofner severed his relations 
with The Hub on account of the fraud of Weigel in rendering false 
statements touching the business of the concern from time to 
time, but is simply for an accounting and recovery under the con- 
tract of February 5, 1907. The contract itself is vague and indefi- 
nite, and it is difficult to say what the parties meant by it. It re- 
cites that a settlement had been efïected, which settlement was 
predicated upon certain statements rendered to Ofner by Weigel, 
"purporting to be statements containing a true and correct state- 
ment of ail of the business of the said corporation," and then it 
was agreed that, should Ofner "discover or ascertain any errors 
or misstatements to hâve been contained in the said statement as 
aforesaid, and upon which settlement was efïected, then, and in 
that event, the said Weigel agrées to make good and reimburse 
the said Samuel Ofner with any and ail amounts that may be due 
to said errors or misstatements." 

It is dififîcult to perceive how Ofner could be afifected by such 
errors and misstatements, in view of the manner in which he dis- 
posed of his interest in The Hub. He simply sold to Weigel on 
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the terms and conditions that Weigel reimburse him for ail the 
money that he put into the business. If there were ever so many 
errors and misstatements in statements rendered to Ofner, it could 
not affect the aniount of the considération Ofner was to receive for 
his interest in tlie business. The errors and misstatements niight 
afford reason for abrogating the contract of sale; but, if the sale 
stands, then there would seem to be little reason for recovery un- 
der the présent contract. The only construction upon which the 
contract sued on can be npheld is that the statements referred to 
constituted the inducement for Ofner to sell at the figure agreed 
upon. If The Hub was entitled to larger profits than such as were 
represented to Ofner, then he would be entitled to his share of 
such larger profits. In this view, there was considération to up- 
hold the contract ; the considération being the settlement agreed 
upon. 

[2| Much controversy and a good deal of spéculation is indulged 
in with respect to what statement or statements the contract con- 
templâtes as forming the basis of the settlernent. Appellee insists 
that référence was made to the one statement covering the years 
1903, 1904, and 1905, while appellant claims that the agreement 
had in purview, not only this statement, but the statement for 
the year 1906, as well as the weekly reports made during the year 
1906 by appellee and Crause to appellant, and the trial balance 
for the year 1902. There is some dispute as to whether Ofner 
had received the statement for 1906 when the final agreement was 
entered into for the disposai of his interest in The Hub. But, in 
the view we take of the controversy, it can make no material dif- 
férence under the testimony whether it be one or ail of t^iese state- 
ments and reports that is within the contemplation of the agree- 
ment. 

It will be noted that plaintiff has not endeavored, through ex- 
pert testimony or otherwise, to obtain an accurate and reliable 
statement of the condition of the business of The Hub up to and 
at the time he disposed of Iiis interest therein finally, v\'ith which 
to compare the statements and reports rendered by Weigel, and 
.thereby to détermine what errors and misstatements appear by 
such statements and reports ; but the statements and reports are 
compared with themselves to ascertain discrepancies, and it is 
sought thereby to charge Weigel with such discre]3ancies. Such 
discrepancies, however, could do no injury to plaintifif, unless they 
deprived him of some right or property to which he was entitled. 

Now, as to the items comprised by subdivision 1 of the master's 
findings, aggregating $2,677.68, it satisfactorily appears that they 
embrace amounts for which certain checks were drawn against 
The Hub ; but the checks were never used. They were destroyed, 
and checks of later dates, and perhaps différent dénominations, 
were drawn covering the previous amounts. Thèse discrepancies 
were discovered by comparison of the weekly reports with the 
stubs of the check book. Now, since it appears that the checks 
reported as drawn and paid were in fact not paid, but destroyed. 
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the fun'ds àî The Hub were not reduced or depîeïe'd Hy tlie mère 
incident of drawing the checks, and consequently Ofner was not 
injured by the apparent misstatement. We quite agrée with the 
trial court in its disposition of the question pertaining to those 
items. So of the item comprised by the fourth subdivision of the 
master's report. This item was mistakenly entered as payment on 
marchandise account, when it should hâve been entered as payment 
on an obligation due Union Bank. The money v^^as in reality paid 
to the bank, and the error in posting could affect neither The Hub 
nor the plaintifï injuriously. 

As to the items comprised by subdivisions 2 and 3 of the mas- 
ter's report, thèse are such as it may be said that Weigel profited 
by to the détriment of Ofner, but not to the full amount of such 
items. It may be assumed that Ofner was the owner of a one-half 
interest in The Hub by reason of his ownership of one-half of the 
capital stock. He could bave no interest beyond that proportion. 
This would entitle him to be reimbursed in amount equal to one- 
half of thèse items, and the decree of the trial court respecting 
them was proper. 

The plaintiff's entire claim for relief comprises thèse items: 

Items of bllls claimed to hâve been pald, but not paid.. $ 2,677 68 

Items purported to bave been connected with. the business of The 

Hub, but In fact paid for Personal use 542 21 

Items entered twiee on the books 238 81 

Error In statement of indebtedness to the Union Bank 500 00 

Net gain at close of the year 1902 6,452 01 

Net gain for the years 1903 and 1904 13,621 00 

Net gain for the year 1905 11.871 95 

Net gain for the year 1906 11,199 11 

$47,102 77 
One-half of whlch Is $23,551 89 

We hâve disposed of the first four items of the claim. The fifth 
is the amount shown as net gain by the trial balance or annual 
statement for 1902. In what way it is claimed that this is an error 
or misstatement does not appear. As has been previously indi- 
cated, no final, accurate, and reliable statement of the assets of 
The Hub was ever made, in comparison with which it was possi- 
ble to détermine the errors of previous statements, and the com- 
parison is simply of one statement with another, Applying the 
test adopted, no error or misstatement has been shown relative 
to the net gain for the year's business for 1902. 

The sixth item is the aggregate net gain for the years 1903 and 
1904. The seventh does not appear from any report or statement 
rendered. It is near the amount, however, of the net gain given 
in the statement for the years 1903, 1904, and 1905. A net loss 
was reported in this statement for the year 1905 of $2,277.15. This 
amount, deducted from the aggregate gain for the three years, 
gives as a net gain $11,323.06. No figures or other statement, or 
evidentiary facts otherwise, are shown to support the sixth and sev- 
enth items as claimed. Nor does it appear, from any method of 
déduction, that the statement of net gain for the years 1903, 1904,. 
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and 1905 is an error or misstatement in any degree, except as the 
items reported by the master to hâve been for the personal use of 
Weigel, and erroneously entered, and the items twice entered on 
the books, may hâve affected the final net results. 

As it relates to the eighth item of plaintiff's daim, it does not 
appear wherein the item arises out of any error or misstatement of 
Weigel. The 1906 trial balance shows a net loss of $17,059.65 for 
the year. No figures hâve been deduced showing that that is an 
error or misstatement in any way, while, on the other hand, Weigel 
has fairly well explained the cause of the apparent heavy falling 
ofï in profits for that year. A very large item consists in reports 
of interest charges by Ofner that had been previously withheld by 
him. Without going into the subject in détail, it is sufificient to 
say that it has in no way been shown that the net loss reported 
by the trial balance of 1906 is an error or misstatement to the in- 
jury of plaintif?. 

The decree appealed from will be afïirmed, with costs to the re- 
spondent. 



KELLOGG-MACKAY CO. v. HAVRE HOTEL 00. et al.t 

(Circuit Court of Appeals, Nlnth Circuit. October 7, 1912.) 

No. 2,048. 

1. GUAKANTY (§ 30*)— LiABILITY. 

Where the président and secretary of a corporation slpcned a guaranty 
of a eontractor's liability for supplies solely in tbelr officiai and not in 
their Individual capacity, tliey could not be made indivldually liable 
thereon. 

[Ed. Note.— For other cases, see Guaranty, Cent. Dig. §§ 30-32; Dec. 
Dig. § 30.*] 

2. GUARANTT (§ 21*) — ESTOPPEL. 

A partnership and the members thereof were not estopped to deny lia- 
bility on a guaranty for the payment of supplies furnlshed to a contrac- 
tor by reason of a letter written to the seller of the supplies several 
months after they had been furnished to the contracter. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 23; Dec. Dig. 
f 21.*] 

3. Corporations (§ 484*) — Powers — Guaranty. 

Under Rev. Codes Mont. § 3889, providing that corporations organized 
thereunder shall hâve power to enter into any obligations or contracta 
essential to the transaction of their ordiuary affairs, or for the purposes 
of the corporation, and section 3890, declarmg that no corporation shall 
possess any corporate powers, except such as are necessary to the powers 
so enuiiierated, a mercantile corporation lias no power to guarantee the 
obligations of others. 

[Ed. Note. — For other cases, eee Corporations, Cent Dig. § 1815; Dec. 
Dig. § 484.*] 

i. Corporations (§ 388*) — Powers — XJltba Vires — Application of Doc- 
trine. 

The doctrine of ultra vires may not be involîed. to defeat justice or 
work a légal wrong. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1556-1567; 
Dec. Dig. § 388.*] 

•For otter cases see same topic & S numbeh in Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexe» 
t Rehearlng denled November 1, 1912. 
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6. COKPOKATIONS (§ 388*) — GUAEANTT — ULTRA ViRES — EÎSTOPPEL. 

A private corporation engagea In construetlng a hôtel building, havlng 
contracted with B. to furnish and put In plumbing appllances, transmSt- 
ted to plaintiff, to whom B. had applied for supplies, a letter, signed by 
the hôtel company's président and secretary, Inforinlng plalntlffi that B. 
had been awarded the contraet for plumbing and heating the hôtel, that 
he had placed bis order for material with plaintiff on terms that he was 
to pay 60 per cent, of bllls on delivery and balance in 60 days, and stat- 
Ing that the writers were prepared to meet such terms wlth B., so that 
plaintiff would be perfectly safe in shipping material to him. riaintifC 
furnisbed the materlals on the strength of the letter, and B. falled to 
make the payments as agreed. Held that, the hôtel company having re- 
ceived the beneflts of the materlals furnisbed by plaintiff on the faith 
of the guaranty that the prlce sbould be paid by B., and being in a posi- 
tion to protect itself by withholdlng from B. sufflcient to pay plalntlflf's 
demand, it was estopped, when. sued on the guaranty, to claim that it 
was ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1556-1567; 
Dec. Dlg. 5 388.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action by the Kellogg-Mackay Company, a corporation, against the 
Havre Hôtel Company and others. Judgment for défendants, and 
plaintiff brings error. Reversed as to Havre Hôtel Company, and af- 
firmed as to the other défendants. 

ïhe complaint contalns the usual allégations of the incorporation of the 
Havre Hôtel Company, of the Broadwater-Pepln Company, and of the co- 
partnershlp of Simon Pépin and E. T. Broadwater ; the défendants E. T. 
Broadwater and E. C. Carruth belng sued In their indivldual capaclty. It 
Is further alleged that prior to Kovember 7, 1904, the Havre Hôtel Company 
entered Into a contraet with one P. H. Brader, whereby Brader agreed to 
furnish the labor and materials for the Installment of a heating plant and 
necessary plumbing and other pipe fltting in a certain building then in course 
of construction, known as the Havre Hôtel; that shortly afterwards Brader 
placed an order with the plaintiff, at Minneapolis, Mlnn., for the necessary 
materials, supplies, and flxtures to be used by him in carrying ont hls con- 
traet with the Hôtel Company; that on the 7th day of November, 1904, the 
défendants, Havre Hôtel Company, a corporation, Broadwater-Pepln Com- 
pany, a corporation, Broadvvater-Pepin Company, a copartnersliip, E. ï. Broad- 
water, and E. C. Carruth, for a valuable considération, made, executed, and 
dellvered to the plaintiff a certain writlng offering or proposing to guaranteo 
the payment by Brader for the materials so ordered when furnisbed, as fol- 
io ws : 

"Havre, Montana, Kov. 7th, 1904. 

"Kellogg-Maekay-Cameron Ce, Minneapolis, Mlnn. — Gentlemen: Mr. P. H. 
Brader, of this place, was awarded the contraet for plumbing and heating tlie 
new Hôtel Havre, whlch is under construction hère now, and Informs us that 
he has placed the order for material for this work with your firm, on terms 
that he Is to pay you 60% of your bills when material is on the grouud liere 
(less freight) and balance In 60 days. We are prepared to meet tliese terms 
with Mr. Brader, so that you wlU be perfectly safe in shipping him this ma- 
terial." 

It is then further alleged that on the 9th of November, 1904, the plaintiff 
duly accepted sald offer in wrlting, as foUows: "Your communication of the 
7th instant guaranteeing the account of P. H. Brader for the material whlch 
we are to ship him for the new Hôtel Havre, and stating terms of payment 
on same, received. The same is satisfactory to us" — sald acceptance being 
dellvered to the défendants at Havre, Mont., about November llth ; that after 
the recelpt of such acceptance by the défendants, they, and each of them, 

*For other caaea see same topic & § numbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe» 
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remained sllent, and Intentionally refused to notify plaintiff of the receipt of 
such acceptance; that, by such silence and f allure to notify the plaintiff, de- 
fendants, and each of them, are estopped to deny that the proposai of Noveni- 
ber 7, 1904, and the acceptance thereof of Noveniber 0, 1904, did not create 
betvveen the said défendants and plaintiff a contract of guarauty of the ac- 
count of the said Brader ; that the plaintiff, being deceived aud misled by 
the silence of the défendants, furnlshed the material to Brader ; and tliat 
the détendants by thelr silence and failure to notify, misled and deceived 
plaintiff into providing said materials, and are thereby estopped to now deuy 
that the said proposai of guarauty and the said acceptance thereof did not 
create betvveen them, the défendants and the plaintiff, a contract of guaranty. 
Other matter is shown, but is not material hère. 

ïhe answer states, in effect, that on or about the 7th day of Noveniber, 1904, 
E. T. Broadvvater, as président, and E. C. Carruth, as secretary and treasurer, 
wrote and slgned the letter to plaintiff, as set forth in the complalut ; that 
said Broadvvater and Carruth vvere président and secretary and treasurer, re- 
spectively, of the Havre Hôtel Company, but that they had no authorlty froiu 
the board of trustées or stockholders of the Havre Hôtel Company in any 
vvay or manner to bind the said Hôtel Company as guarantor of the account 
of P. H. Brader, by proposing to guarantee the same, or othervvise; that none 
of the défendants slgned said letter, or ratified It, in any vvay or manner, 
or made any proposai or guarauty of said account of said Brader, or guar- 
anteed the same. 

By an amended reply the plaintiff allèges that the supposed guarauty of 
November 7, 1904, vvas vvrltten upon the letter head of Broadwater-repln Com- 
pany and in the handvvriting of E. T. Broadvvater, one of the signers of the 
letter ; that E. T. Broadvvater vvas then, and for a long tlme prlor thereto hsid 
been, the manager for said Broadwater-l'epin Company, aud one of Its of- 
ficers ; that the plaintiff believed lu good falth that the letter vvas that of 
tlie Broadvvater-Pepln Company, and acting upon that belief wrote the letter 
of November 9th. as set forth in the third amended coni])laint. and then ré- 
itérâtes the allégation that the défendant Broadvvater-Pepin Company re- 
mained silent after the receipt of the letter of Noveniber 7th. for vvhich rea- 
son it became estopped from denying that the guarauty vvas bindlug upon it. 

It was shown at the trial that the plaintiff, Kellogg-Mackay Company, is 
the successor to the Kellogg-Mackay-Canierou Company. ,Iohn H. Fiunegau. 
the traveling agent of Kellogg-JIaekay-Cameron Company, solicited froni 
Brader the order for the materials in question. He says, among other thlngs. 
that Broadwater had the care of the business of the Broadvvater-Pepin Com- 
pany, that he (Finuegan) had business dealings vvlth both Mr. lîroadvvater 
and Mr. Carruth in connection vvith the order placed for the materials for the 
hôtel, and that he reeeived a letter in an envelope froni Carinith, vvhich he 
took to be a guarauty for the i)ayment of the goods. Thls letter he for- 
vvarded to Kellogg-Maekay-Cau)eron Company at Jliimeapolls, together with 
the order for the material. The letter is as follovvs : 

"Broadvvater-Pei)iu Co., General Merehants. 

'•Havre. Montana, Nov. 7th, 1904. 
■"Kellogg. Mackay-Camerim Co.. Jnnneapolls, Minn. — (ïeutlenien: Mr. P. H. 
Brader, of this place, vvas avvarded the contract for plumbing and heating 
the nevv Hôtel Havre, vvhich Is uuder construction hère uovv, aud informs us 
tbat iie lias vilaced the order for material for this vvork vvith your firm, on 
ternis that he is to pay you («}% of your bllls vvhen material is on the ground 
hère (less frelght) and balance in (10 days. AVe are prepared to meet thèse 
terms with Mr. Brader, so that .you vvill be perfectly safe In shlpping him 
thls material. 

"Respty., 10. T. Broadvvater, Près. 

"E. C. Carruth, Secty. & Treas." 

He later states that he believed the financial standing of Brader vvas noi 
good. but that the Broadvvater-Pepin Company vvas responsible. 

Dan Donoyan, the manager of the business at Minneapolls, testlfled that 
he reeeived the order for the material lu question, together vvith the supposed 
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guaranty, and that he wrote Broadwater-Pepin Company, Havre, Mont, <»• 
November 9, 1904, as foUows: 

"Gentlemen: Your communication of the 7th Inst, guaranteelng the ac- 
count of P. H. Brader for the materlal whlch we are to ship him for the 
new Hôtel Havre, and statîng terms of payment on same received. The 
same Is satlsfactory to us. We would also state to you that we hâve already 
shipped to Mr. Brader on open account materlal to even considérable more 
value than tMs. We appreclate the guaranty, but would not hâve Inslsted 
upon it from Mr. Brader, as we know that Brader is honest, although poar. 
Hoplng that the materlal which we delivered to Mr. Brader for you wiU be 
satlsfactory, and that he will do you a first-class job, we are, 

"Tours truly, Kellogg- Mackay-Cameron Go;, 

"Dan Donovan, Mgr." 

He also testifled, among other things, that he knew of BroadwàterrPepiB 
Company through mercantile reports, and also knew they were the owners 
of the Hôtel Havre, In which, the materlal was to be Installed by Brader; 
that the materlal consigned to Brader was ail used in the hôtel ; and that no 
payments had been made upon the account Other correspondence between 
the parties Is also shown by thls wltness, to wlt : 

A letter wrltten by Kellogg-Mackay-Cameron Company to Broadwater-Pepin 
Company On March 80, 1905, which reads as follows: 

"Gentlemen: On November 7th, 1904, you wrote us giving us the term» 
of payment you had made with P. H. Brader for heatlng and plumbing your 
hôtel, and guaranteelng payment to us for ail the materlal we were to de- 
Uver to Mr. Brader for that hôtel acCording to the terms mentloned in your 
letter of the 7t1i. Altliouph we hâve repeatedly requested Mr. Brader to <'or- 
ward us the (îO% of the amount of otir Invoices, and hâve recently asked !i'm 
to pay the bill in fui), as It is ail past due accordlng to our arrangement 
with you and Mr. Brader previous to the tlme of delivery of the materlal, stlU 
up to the présent writing we hâve not received one cent from Mr. Brader 
on account of ail that materlal. We would therefore ask that you make your 
guaranty good and send us your check for the amount Mr. Brader owea 
us for our materlal used in your hôtel. 

"Yours truly, Kellogg-Mackay-Cameron Oo., 

"Dan Donovan, Mgr.* 

And a letter in reply, of date April 3, 1905, reading as follows: 
"Carual & Carruth, Eeal Estate, Loans, Collections. 

"Havre, Montana, April 3rd, 1905. 

"Kellogg-Mackay-Cameron Co., Minneapolls, Minn. — Gentlemen: Your fa- 
vor of the SOth ult. to hand. In reply will say that we are very much sur- 
prlsed that Mr. Brader has not paid you for materlal whlch he ordered from- 
you last f ail' and which you wrote our firm about on Nov. 9th. We notice 
you Write as though you had received a guaranty from us for Brader's 
goods, whlch is an error. We virote you on Nov. 7th, stating that Mr. Brader 
had received the contract for plumbing and steam fixtures for the new Hôtel 
Havre, and that he had informed us that he placed the order with your bouse 
on terms that he was to pay 60% of the bills when the material arrived hère 
at Havre, and your récent letter Is the first notification that he had not done 
so. We statéd that we were prepared to meet the terms as above stated with 
Mr. Brader, and felt that you would be safe in shlpping the goods to him. 
We do not remember of making any other arrangements with you, but for 
your information will state that we hâve not paid Mr. Brader up in full for 
lils work on the hôtel and wlU not do so untll we hear from you. Aslde from 
this, WiU state that Mr. Brader is honest and will pay his accounts. He ap- 
pears to be willlng to settle up the material account, but states that there are 
several matters needlng adjustment with you before he can do so. We hope 
the matter will be settled in a satlsfactory manner, and can assure you that 
we will do ail In our power to assist In stralghtehing out the affalr. 
"Very truly yours, Broadwater-Pepin Co., 

"By E. T. Broadwater, Sect'y & Treas." 
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Plalntiff further adduced the testimony of C. V. Kellogg. Wliereupon, plain- 
tiff having rested Its case, the défendante moved the court for a nonsuit and 
dismissal, on the ground that no proof had been adduced establlshing or tend- 
ing to establish the contract of guaranty pleaded in the complalnt The court, 
however, permltted the plalntiff to offer additional testimony, and Brader, 
being called, testified In effect that he was acquainted with the corporation, 
Broadwater-Pepin Company, and that Broadwater had done business for the 
Company, which was ail he knew of the relation of Broadwater to the Com- 
pany; that Broadwater was in the mercantile business in Havre, and had 
been for several years ; and that Broadwater represented the Company in 
the ordinary mercantile transactions. E. E. Hammond testified that accord- 
ing to common repute Broadwater transacted the business for the Broadwater- 
Pepin Company, whlch has always been his understanding. E. T. Broadwater 
testified that on April 3, 1905, he was the secretary and treasurer of the 
Broadwater-Pepin Company, and that he wrote the letter of that date. 

The motion for a nonsuit being renewed, it was granted as to ail of the 
défendants except the Broadwater-Pepin Company. E. T. Broadwater was 
again called for the défendants, and testified that he wrote the letter of No- 
vember 7th, addressed to Kellogg-Mackay-Cameron Company, for Brader ; that 
Carruth was the secretary and treasurer of the Havre Hôtel Company, and 
that witness was the président thereof ; that Brader came to him and asked 
hlm If he would give him a letter from the Broadwater-Pepin Company ; that 
witness told him he could not write any letter from the corporation; that 
the Hôtel Company would write it; that he thereupon wrote the letter, and 
signed It, and Carruth slgned it with him; that he signed the same on be- 
half of the Havre Hôtel Company; that Carruth took the letter and signed 
it, and witness did not know what Carruth had done with it; that he re- 
celved the letter of November 9th, which was misplaced; that no further cor- 
respondence was had until he received the letter of the 30th of March, 1905 ; 
that he wrote the letter of April 3, 1905, in reply to the March letter; that 
he was a small stockholder In the Havre Hôtel Company, which stock he sub- 
scribed for after the fire occurred in Havre; and that his flrm, corporation, 
the Broadwater-Pepin Company, had no stock in the Havre Hôtel Company. 
Brader and Carruth both corroborate Broadwater in his statement that the 
letter of November 7th was written in behalf of the Havre Hôtel Company, 
that Carruth took some stock in the Hôtel Company, and that the account on 
the part of the Hôtel Company with Brader was settled by arbitration. 

The défendant, having rested, moved the court to instruct the jury to return 
a verdict in its favor, and the plaintiff, at the same time, moved for a di- 
reeted verdict in its favor and against the défendant Broadwater-Pepin Com- 
pany, on the ground that there was no évidence in the case establlshing or 
tending to establish a défense to plaintiff's cause of action, and that the évi- 
dence established a cause against the défendant Broadwater-Pepin Company. 
The court denled the motion of plalntiff, and sustained the motion of de- 
fendant Broadwater-Pepin Company, and granted Judgment accordingly. 

Galen & Mettler, of Helena, Mont., for plaintiff in error. 
Clayberg & Horsky, of Helena, Mont., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The question for considération is whether the trial court erred, first, 
in granting a nongnit in favor of ail the défendants except the Broad- 
water-Pepin Company, the corporation ; and, second, in directing a 
verdict for the said Broadwater-Pepin Company. There can scarcely 
be a question that as to ail the défendants, except the Havre Hôtel 
Company, the nonsuit was properly granted. No évidence was ad- 
•duced to show that either the Broadwater-Pepin Company, a copart- 
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nership, or E. T. Broadwater or E. C. Carruth, individually, signed 
the letter of November 7, 1904. Hence they, or either of them, can- 
not be held liable upon such alleged guaranty. 

[ 1 ] The testimony of Broadwater, Carruth, and Brader tends very 
strongly to establish the fact, if there can be a question about it. that 
the letter of November 7th was written in behalf of the Havre Hôtel 
Company, and was signed by Broadwater, président, and Carruth, 
secretary and treasurer, they acting in their officiai and not in their 
individual capacity; and whatever Habihty or obligation was entered 
into or incurred by the writing was the liability or obligation of the 
Havre Hôtel Company, and not that of Broadwater or Carruth indi- 
vidually. This is, in effect, alleged in the answer; but it is further 
averred as a défense that the Havre Hôtel Company was not author- 
ized to bind itself by contract of guaranty. 

There is évidence tending to show that Broadwater-Pepin Company, 
the corporation, was the active agent in the construction of the Havre 
Hôtel, and that company concèdes, as plainly as can be, writing the 
letter of November 7th, as witness its letter of April 3d, signed "Broad- 
water-Pepin Co., by E. T. Broadwater, Sect'y & Treas.," although 
the fact appears that it did not sign such letter. The letter of April 
3d states, "We bave not paid Mr. Brader up in fuU for his work on 
the hôtel, and will not do so until we hear from you," which would 
seem to confîrm its agency in the afifair, while denying liability. It 
appears further, however, that Broadwater-Pepin Company had no 
interest^"not one cent," as expressed by Broadwater on the witness 
stand — -in the Havre Hôtel Company. What Donovan said as to the 
ownership of the hôtel by Broadwater-Pepin Company is merely his 
own opinion or conclusion, without the statement of any facts to sup- 
port it. Broadwater could not hâve signed the letter of November 7th 
for the Broadwater-Pepin Company, as he was not président, but sec- 
retary and treasurer, of that company, but was président of the Havre 
Hôtel Company. 

|2J But it is urged, notwithstanding, that the Broadwater-Pepin 
Company is bound by the alleged warranty, as evidenced by the letter 
of November 7th, through estoppel in remaining silent and thereby 
inducing plaintifï to act upon it, which is the real issue hère. It wiîl 
be noted that the letter of April 3d was written subséquent to the time 
that plaintifï had acted in filling the order of Brader for the materials, 
hence the letter could not hâve induced plaintiff in any way to extend 
crédit to Brader. 

The légal question involved is whether the Havre Hôtel Company 
and the Broadwater-Pepin Company, or either of them, are bound or 
may be held liable upon a contract of guaranty. This is the second 
time the case has been hère ; the first coming up on the sufSciency of 
the complaint, vifhich was held good. 

The corporations hère represented were organized under the gênerai 
laws of the state of Montana, and a corporation so organized has the 
power "to enter into any obligations or contracts essential to the trans- 
action of its ordinary affairs, or for the purposes of the corporation." 
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Section 3889, Rev. Codes of Montana. Section 3890 provides tliat 
"no corporation shall possess any corporate powers except such as 
are necessary to tlie exercise of the powers so enumerated," having 
référence to the previous section. 

i3] As to the Havre Ilotel Company, it may be assumed, as we 
hâve reached the conclusion that the trial court is in error in granting 
a nonsuit as to it, that it was not empowered by its articles of incor- 
poration to enter into contracts or obligations of guararity. And as 
to the Broadwater-Pepin Company, it appears, at least inferentially, 
that it also was not so empowered, by reason of the fact that it was 
a mercantile concern, and the authority to guarantee the obligations of 
others is not usual or common to the business. It is a well-settled 
principle of law that: 

"A contract of a corporation, wliieh is ultra vires, in tlie proper sensé, tliat 
is to say, oiitside the object of its création as defined in tli(! law of its organ- 
Izatlon, and therefore beyond tlic powers conferred upou it l)y tlie Législature, 
is not voidable only, but wholJy vold. and of no légal eft'ect. The ob.jeetion 
to the contract is, not mei'ely that the corr)oration ouglit not to hâve niade 
it, but that It could not make it. The contract cannot be ratifled by either 
party, because it could not bave lieeu autliorixed by either. No performance 
on either side can give the unlawful contract any validity, or be the founda- 
tion of any riglit of action upon it." 

It is unnecessary to state the reason upon which the principle is 
founded. Central Transp. Co. v. Pullman Car Co., 139 U. S. 24, 59. 
11 Sup. Ct. 478, 35 L. Ed. 55; Thomas v. Railroad Co., 101 U. S. 
71, 25 L. Ed. 950; Penn. Co. v. St. Louis, Alton, etc., R. R., 118 
U. S. 290, 6 Sup. Ct. 1094, 30 L. Ed. 83 : Humboldt Min. Co. v. 
American Manuf'g, Mining & Milling Co., 62 Fed. 356, 10 C. C. A. 
415. 

This is clear logic, and it has been held that a contract of guaranty, 
which is beyond the express or imnlied authoritv to exécute, is void 
and unenforceable. M., W. & M. Plank Road Co. v. W, & P. Plank 
Road Co., 7 Wis. 59. The rule has application to railroad companies. 
They bave no power to guarantee the bonds of another company, un- 
less authorized by the act of incorporation or by other statutes to do 
so. I^uisville, etc.. Ry. Co. v. Louisville Trust Co., 174 U. S. 552, 
567, 19 Sup. Ct. 817, 43 L- Ed. 1081. 

[4] But this doctrine, which is referred to by Mr. Thompson in 
his work on Corporations as the strict doctrine of ultra vires, may 
not be invoked to defcat justice or work a légal wrong. 3 Thomp- 
son on Corporations {2d Ed.) § 2778. In Railwa\' Co. v. McCar- 
thy, 96 U. S. 258, 267, 24 L. Ed. 693. Mr. Justice 'Swayne says : 

"The doctrine of ultra vires, when invoked for or against a corporation, 
should not be allowed to prevail, wliere it would defeat the end.s of justice 
or work a légal wrong." 

In San Antonio v. Mehaffy, 96 U. S. 312, 315, 24 L. Ed. 816, the 
distinguished jurist gave expression to the same principle in this 
wise: 

"The doctrine of ultra vires, whether Invoked for or against a corporation, 
is not favored in the law. It should néver be applied where it vvill defeat 
the ends of justice, if such a resuit can be avoided." 
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Perhaps the doctrine as announced by Mr. Justice Swayne, which 
is one really of estoppel, is net strictly applicable, unless in excep- 
tional cases, where the corporations involved are of a public or 
quasi public character; but it would seem to be suited with strong 
reason and emphasis to the opération of merely private corpora- 
tions, when such corporations hâve received the benefits of the ob- 
ligations which they are seeking to repudiate, and has been so ap- 
plied in a variety of cases. Butler v. Cockrill, 73 Fed. 945, 953, 
20 C. C. A. 122; In re Waterloo Organ Co. (D. C.) 128 Fed. 517; 
Quinby v. Consumers' Gas Trust Co. (C. C.) 140 Fed. 362 ; Wayte 
V. Red Cross Protective Society (C. C.) 166 Fed. 372; Burke Land 
& Live Stock Co. v. Wells Fargo & Co., 7 Idaho, 42, 60 Pac. 87; 
Meholin v. Carlson, 17 Idaho, 742, 107 Pac. 755, 134 Am. St. Rep. 
286 ; Carson City Sav. Bank v. Carson City Elevator Co., 90 Mich. 
550, 51 N. W. 641, 30 Am. St. Rep. 454; Whitney Arms Co. v. 
Barlow et al., 63 N. Y. 62, 20 Am. Rep. 504; Timm v. Grand Rap- 
ids Brewing Co., 160 Mich. 371, 125 N. W. 357, 27 L. R. A. (N. 
S.) 186; lowa Drug Co. v. Souers, 139 lowa, 72, 117 N. W. 300, 
19 L. R. A. (N. S.) 115; Marshalltown Stone Co. v. Des Moines 
Brick Mfg. Co., 149 lowa, 141, 126 N. W. 190; First National 
Bank of Kansas City v. Guardian Trust Co., 187 Mo. 494, 86 S. 
W. 109, 70 L. R. A. 79; Whitehead v. American Lamp & Brass 
Co., 70 N. J. Eq. 581, 62 Atl. 554; Earle v. American Sugar Re- 
fining Co., 74 N. J. Eq. 751, 71 Atl. 391 ; First Nat. Bank of Line- 
ville V. Alexander, 152 Ala. 585, 44 South. 866. 

[5] To apply the principle hère, the Havre Hôtel Company, a 
corporation merely private in its organization and business rela- 
tions, was engaged in the construction of a hôtel building. Brader 
was a contracter for putting in the plumbing appliances, and or- 
dered his materials and supplies from the plaintiff company. Along 
with the order was transmitted to the plaintiff the letter of Novem- 
ber 7th. The plaintiiï company furnished the materials on the 
strength of the letter. The Havre Hôtel Company got the benefit 
of the materials, and, while the Hôtel Company may hâve paid 
Brader in full of his contract, it was in a position at ail times to 
protect itself against its guaranty by withholding from Brader suf- 
fîcient to pay plaintiff its demand. It did not do this, and, having 
received the benefit of the materials furnished by the plaintiff upon 
its guaranty that the price thereof should be paid by Brader, it 
would work a palpable injustice to the plaintiff if the Hôtel Com- 
pany was not required to pay the demand. In other words, it 
would defeat justice and work a légal wrong to permit the Hôtel 
Company to escape on the plea that its contract of guaranty was 
beyond its power to make. We are of the opinion that under the 
■conditions attending the transaction the Hôtel Company is es- 
topped to deny its liability under the guaranty. 

It is quite différent with the Broadwater-Pepin Company. It 
<Iid not sign the guaranty, although it might hâve inferentially, by 
the letter of April 3d, admitted responsibility under it. The ma- 
terials were not furnished on the Broadwater-Pepin Company's 
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responsibility, for they were furnished on the guaranty of Novem- 
ber 7th, which was the contract of the Havre Hôtel Company. The 
former company has no interest in the latter, and received no 
benefit from the materials furnished by plaintiff for the construc- 
tion of the hôtel building. With it, the éléments of estoppel against 
insisting that the contract of guaranty is ultra vires and void are 
entirely wanting. It was engaged in mercantile business, and the 
power of guaranteeing the obligations of others would appear, as 
previously indicated, to be foreign to the usual purposes of such 
a business. 

We are of the opinion, therefore, that the Broadwater-Pepin 
Company is not estopped to deny liability under the alleged guar- 
anty, and the trial court was not in error in directing a verdict in 
its behalf. But for the error in granting the nonsuit as to the 
Havre Hôtel Company, the judgment rendered must be reversed, 
and the cause remanded, for such other proceedings as may seem. 
proper not inconsistent with this opinion. 



NORTHERN PAO. RY. CO. T. ALDERSON et ux. 

(Circuit Court of Appeals, Nlnth Circuit October 7, 1912.) 

No. 2,062. 

1. Evidence (| 116*) — Changed Conditions Subséquent to Accident — 

Limitation. 

Where, in an action for Injuries at a railroad crossing, both parties 
Introduced ptiotographs of the location, is was not error for the court ta 
admit évidence tbat the alleged obstruction to a view of the track from 
the public road had been eut away by the railroad company subséquent 
to the accident; it being limited by an instruction that the Jury should 
conslder it only to explain the photographs. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 134, 135; Dec. 
Dig. § 116.*] 

2. Railroads (I 327*) — Ceossino Accident — Care Requieed. 

Travelers on a public highway, approachlng a railroad crossing, are 
requlred to use their sensés of sight and hearlng to detect the approach 
of trains, and, when the track Is obscured to the sight, gréa ter care is 
devolved on them In the use of the sensé of hearing, and in listenlng they 
must be so dlsposed as probably to llsten effectively ; otherwise, stlll 
greater care should he observed by not venturing on the track untll It Is 
ascertained that it will be elear, especially If trains are frequently pass- 
ing. 

[Ed. Note. — For other cases, see Rallroads, Cent Dig. §§ 1043-1056; 
Dec. Dlg. § 327.*] 

8. Railboads (§ 350*) — Ceossino Accident — Conteibutoky Négligence. 

In an action for injuries in a raUroad crossing accident whether 
plaintlffs were négligent In approachlng the crossing held for the jury. 

[Ed. Note. — For other cases, see Rallroads, Cent Dig. ^ 1152-1192; 
Dec. Dlg. I 350.*] 

4. Railroads (§ 350*)— Ceossino Accident — Question fob Jubt — Photo- 

OEAFHS. 

In an action for Injuries at a raUroad crossing, photographs taken at 
varions points along the highway approachlng the crossing, showing the 
view of the track in the direction from which the train approached, were 

*For otber caaei mc «un* tople A i mvmbbk In Dec. & Am. Dtg«. 1907 ts date, ft Rep'r lodext» 
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not conclusîve évidence that the situation was one of unobstructed vlew, 
since, wlthout proof showing the vlewpolnt of the photographier, hls dis- 
tance from the scène, and the direction In which the caméra was polnted 
the photographs were valueless for evidentlal purposes, and, such proof 
havlng been glven, Its welght was for the jury. 

[Ed. Note.— For other case.s, see Bailroads, Cent. Dig. §§ 1152-1192; 
Dec. Dlg. S 350.* 

Photographs as évidence In civil actions, see note to Porter V. Buckley, 
78 C. C. A. 145.] 

In Error to the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Washington. 

Action by George Alderson and wife against the Northern Pa- 
cific Railway Company. Judgment for plaintiffs, and défendant 
brings error. Affirmed. 

This is an action to recover damages for personal injuries sustalned by 
Mrs. Oora C. Alderson, one of the défendants In error, and a chlld, through 
the alleged négligence of the plalntlfC In error, and also damages for the loss 
of a team and the wrecklng of a wagon. For convenience, the pa'rtles wlll 
be referred to as they were eritltled in the trial court. 

At the tlme of the accident complalned of, the plaintiffs, Alderson and 
wlfe, wlth two chlldren, were ridlng In a wagon drawn by a span of horses, 
and travellng east on a public highway whlch crossed the track of the rall- 
road ; the track runnlng some*hat in a northeasterly and southwesterly di- 
rection. In approaching the track from the west, a vlew of it cpuld be had 
from a hill or small élévation some 100 yards distant. From the hlll the road 
descends to a bridge, the eastern end of Whlch Is in the neighborhood of 
380 feet from the track. George Alderson, the husband, was driving. The 
seat was on sprlngs above the bed of the wagon, and the occupants rested 
thelr feet on the dashboard In front Alderson was sitting on the right; hls 
wife on the left, wlth a babe in hér ai-ms. ïhe other chlld was ridlng in 
the wagon bed. As they attempted to drive across the railroad track, an en- 
glue drawlng a train of passenger coaches, ooming from the north, colllded 
wlth the team, killing the horses, overturping the wagon, and injuring Mrs. 
Alderson and the chlld ridlng in the wagon bed. There were brush and hlgh 
weeds growing along the roadway on the ncJrth side, extendlng from the east 
end of the bridge tovvard the railroad track; also along the railroad track from 
the roadway northward. 

Alderson describes the manner In whlch the accident came about in sub- 
stance as follows : ïhat, in driving east, he came to the .top of the raise 
west of the bridge ; that from there they were in plain vlew of the track, 
and he looked both ways, and saw no Indication of any train; that he came 
to the bridge, and at a point just as they were leaving It, but without stop- 
ping, he looked both ways and Ustened, and saw -no train lu either direction, 
nor dld he hear any; that he drove on to within 20 tO' 30 feet, from where 
he was sitting In the wagon, of:the railroad track; and stopped, and, not be- 
ing able to see through the brush that had been allowed to grow up on the 
right of way, Ustened, and looked both ways; nelther hearlng nor seeing any 
train, he drove on, and just as hls horses' fore feet stepped over the track, 
the flrst rail, he saw the train comlng into the gap, 50 feet from the crossiijg ;, 
that he pulled back on hls Unes, but the englhe struck the horses, doing thé 
•damage complalned of; that no whlstles were biown nor alarni given, except 
that the englne gave two llttle squeaks — an attempt to wlilstle — just as it 
struck the team. The team Is descrlbed as niovlng at a smooth walk at the 
tlme. Alderson further testlfles that just as one passes off the bridge tliere 
is an open space through which a plain view couldbe had for; miles either 
way, but that the brush extended from there up to within 10 feet of the 
railroad track, completely obstrUctlng the vlew to the north, the direction 
from whlch the train came; that he knew the schedule tlme of the train, 
and it was la te in passlng. ' 

*For other ceseï se« same to^-lc & { nvubBb in Dac. * Am. Piga. 1.907 to dat«, & Rep'r Indexe* 
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Mrs. Alderson deseribes the expérience thus : "After we erossed the bridge 
— when we came to the bridge, we could see tbrough the bushes there. ïhere 
is a Utile space there, and we could see tbrough the bushes there; but we 
couldn't see no train, and we listened and looked both wàys, and couldn't see 
no train. We went on about 20 to 25 feet, when we stopped there and look- 
ed both ways and listened ; and we didn't see no train nor hear any, and we 
ventured on. We got the horses rlght to the traek, and the fore feet over 
the track, when I noticed the train. I kept looking ail the time, and I sald : 
'Theré's the train.' I didn't say that, excuse me; I said, 'Back' — that's the 
words — I sald, 'Back,' and I went as high as the car. I seen the top of the 
car, and that's the last I remember." She further states that she kept look- 
ing along there, but dld not see the train until it came ta the cattle guards, 
which was the flrst time she could see it; that the trees and bushes and 
things extended up to within 10 to 12 feet of the railroad track, aud up the 
track à quarter of a mile, and that thèse obscured their vision until they 
drove on the track. On eross-examination, she says they stopi)ed ^rithin 20 
to 30 feet of the track, and looked both ways and listened, and that she kept 
lôoking ail the time, and saw nothing of the train until the horses' feet were 
on the track, and could hear nothing. 

Dwiunell. a witness who was at the time in a field to the .south of the 
public road, and a little east of the railroad track, testifles that he sâw 
Alderson corne down the road, and saw the train eoming; that he was in 
plaln View of both ; that when Alderson came down and erossed the bridge, 
and had proeeeded, according to witness' judgment, halfway to the railroad 
track, he halted his horses ; that witness then turned east, and when he had 
gone two or three steps his attention was attraeted by threo short whistles 
of the engine, ànd, looking ahont, he saw Mrs. Alderson' fiiJ1 nway from the 
wagon; that he heard no signal or vvarnin?: whatever from the train until 
the three whistles were given as the collision took place; that at the time 
of the accident trees and bnish were growing along the road and along the 
railroad right of way, and that "from where Mr. Alderson «aw he couldn't 
see anything ; if he had been right at the track he could" ; and that the brush 
came up within less thau à rod of the track, in his estimation. On cross- 
examination, witness further states that, according to his judgment, Alder- 
son was about halfway between the bridge and the railroad track when he 
stopped. Witness is sure that from where they stopped they could not see 
anything of the train — they could not see it tbrough the brush ; that they 
could set the train, if they were right up near the track, but they would hâve 
to get "right almost on the crossing" to do it. 

Other witnesses corroborate thèse as to the trees and brush growing along 
the roadway and the railroad right of way, and as to the inabillty of persons 
traveling upon the public road at the time to see an approachiug train eoming 
from the north until very near the railroad track. Other testimony was 
also adduced tending to show that the engine gave no signal or warning of 
its approaeh to the road crossing, except the whistles given right at the 
time of the collision. 

For the défense there was ofCered a séries of five photographs, taken with 
the caméra at the height of about 4 feet 6 inches from the ground. The 
first of the séries was taken from a point in the center of the wagon road, 
30 feet from the railroad track, looking towards the track. Two men can 
be seen on the track 720 feet north of the crossing. The second was also 
taken in the center of the wagon road, but 40 feet from the track, looking 
towards the east. The two men can be seen on the track to the north 000 
feet distant. The third was taken .50 feet distant, looking back across the 
track. It shows the track back as far as the cattle guard north, which would 
be perhaps 50 feet from the road. The fourth présents a view with the 
caméra a little farther away, and looking northeasterly. In this picture, 
also, are shown two men on the track, 900 feet north of the crossing. The 
lifth was taken from a position down the track 80 feet from the crossing, 
looking northward along the track. Such is, in effect, the testimony re- 
specting the takiiig of thèse photographs. From a scrutiny of the photo- 
graphs, It would appear that, from the wagon road as one approached the 

199 F.— 4T 
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track, for more than 30 feet westward, there was a clear riew of the track 
looking northward. 

George Howe, the locomotive engineer on the train, testlfled: "I whistled 
for the Crossing at about the regular place, perhaps a little bit below, be- 
cause our crosslng whistling post Is in a little close to the crossing, and 
when about, I should judge, halfway between that distance, I saw the team 
that came through a little gap that there is In the willows there, and that 
would perhaps leave me ofC 600 or 700 feet from the crossing, and I couldn't 
tell.whether there was anybody in the wagon or not. I could see the team 
and wagon traveling through this little open space, and for f car that they 
didn't hear me I reached up and glve just a little crossing whlstle, to simply 
call their attention before they would come out from behind the second clump 
of bushes. It wasn't a loud whistle ; it was just an ordinary crossing whlstle, 
which would consist of four low whistles ; and at about the tlme I had blowed 
that whistle I saw the horses' heads come out around the second clump of 
bushes, whiçh would leave them, I should judge, about 40 feet from the 
track. Well, I was sure that they didn't see me, or else it was somebody that 
was going to be kind of smart, and drive up close to the track ; but in order 
to warn them thoroughly, I reach up to open the bell rlnger, but whether it 
rung I could not swear, because it happened so qulck ; but I took, and Instead 
of letting go of the whistle, I commenced to whlstle short successive blasts 
of the whlstle, and when the team got wlthin about 10 feet of the track I 
BEW him, and I guess It was his wife, both looked up at me In thls manner 
(lUustratlng), when the horses' heads were wlthin I should judge about 10 
feet from the track, and, instead of stopping, he reached over with the Unes, 
they were slack, and commenced to whip his horses up. I commenced to 
whistle louder then, and at that tlme put on the emergency air to stop as 
qulck as I could. I was perhaps 50 feet from them when I applied the air 
brakes — the full emergency. When he seen he couldn't get across, he stopped 
his horses and tried to back, as I judge, and swing them around to the right, 
and I struck the left horse on the shoulder. That's the last I seen, because 
I dodged back behind the boiler head, because I didn't know what would hit 
— because there Is danger of things coming in through my window. I stopped 
as soon as I could, and went back and helped them." The train. In the judg- 
ment of wltness, was golng about 35 miles an hour. The whistling post is 
about 80 rods from the crossing, a little beyond which the track curves to 
the right looking northward. On cross-examlnation, wltness states that he 
had always whistled for the crossing since he had been on the run, but that 
he forgot it sometimes. He was positive that he dld not forget to whlstle at 
thls tlme. He testifles that he whistled again, a low crossing whlstle, wlth- 
in 100 to 150 feet from the crossing, and then commenced to blow the suc- 
cessive whistles, which contlnued up to the collision. When he saw the team 
and gave the crossing whistle, they were 60 feet or more from the track, and 
the next tlme he saw them the horses' heads were "just coming from behind 
thls second clump of bushes," and, according to his judgment, the bushes 
were at least 40 or 50 feet from the track. It was then that he began sound- 
ing the danger signal. 

The conductor, W. E. Preston, heard only the alarm signal, and, looking 
out, first on one side of the train and then on the other, saw the wreck. 

The brakeman, James L. Bâtes, was sitting in the smoking car, and heard 
the short blasts of the whistle sounded at intervais and a light application of 
the brakes, that being about three or four telegraph posts from the crossing, 
in his estimation 600 feet, from the crossing. He then walked to the i-ear of 
the car, got down on the step, and by that tlme the train had passed the 
crossing. When he opened the door and looked back, he saw the team, which 
had been struck by the englne. On cross-examlnation the wltness says: 
"When he blew the flrst blast of the whistle, I sat at the window like this 
(lUustratlng) and looked out, expecting to see some stock ; but he kept it 
up, so I went to the vestibule and opened the door and looked out." 

'The fireman, Dave White, was not sure that the engineer blew a whlstle 
at the whistling post, but heard a whlstle before they got to the crossing. 
He next heard a short alarm, and, seelng the engineer apply the emergency 
air, he looked out, but by that tlme they had hit the team. 
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H. L. Rogers, the express niessenger on the train, says : "I heard only the 
Sharp blasts of the whistle, the cattle alarm signal, the stocli signal, and I 
didn't pay very much attention to it until he continued with it, and ,1 ran to 
the door,' tlie slde door, of the express car, * * * and as I got to the 
door I saw the team and wagon rolllng away from the locomotive." 

Louis C. Greenwood testified that he saw the place on the day of the ac- 
cident, and then again on July 4th, two days thereafter, and that no change 
had taken place in the meanwhile. He further states that he had examlned 
the place before that, and that the way was ciear from the track to the 
téléphone post westward, and some distance beyond — in his estimation, from 
30 to 40 feet from the track. He saw the situation agaln in October, or 
some time after the accident, and the brush had beep eut away. 

Louis De Clark, the section foreman, testifled that he was présent on July 
Oth, when the photographs introduced by défendant were taken, and that 
there had been no change in the situation — no brush eut, or anytblug else, 
previous to that. He further testified that, in running down the track ou 
a hand car, one could see a team for 40 or 45 feet before it got to the track. 

A great deal of otlier testimony is to be found in the record; but this suf- 
flces to show its tendency, as bearing upon the questions of fact submitted 
to the jury for its considération. 

Edward J. Cannon, G. M. Ferris, and C. E. Swan, ail of Spokane, 
Wash., for plaintiff in error. 

W. il. Plummer and Henry Jackson Darby, both of Spokane, Wash., 
for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The first question insisted upon by counsel for défendant is that 
the court erred in perraitting the plaintiffs to show that the alleged 
obstruction to the view of the railroad track from the public road had 
long subséquent to the accident been eut away by the railroad Com- 
pany. There was some évidence to that, effect allowed to go to the 
jury, but it was neither offered nor received as an implied admission 
of the defendant's négligence in relation to the injury sustained by the 
plaintiffs. The first évidence of the kind was in relation to a photo- 
graph of the location offered by plaintiff, and it was to explain the 
photograph as compared with the condition at the time of the accident. 
And again, De Clark was cross-examined as to whether he had not eut 
the brush away in October — after he had said as much in his examina- 
tion in chief. The trial court carefully charged the jury at the time 
that the fact that the railroad company may hâve eut the brush away 
after the accident was not material, and could hâve no bearing, directly 
or indirectly, except to explain in some manner the photographs taken. 
So that the court very carefully guarded the point at issue, and com- 
mitted no error in the respect complained of. 

[2] It is next contended that the trial court should hâve instructed 
the jury, as a matter of law, that the plaintiffs were not entitled to 
recover. The contention seems to be based upon two théories. One 
is, assuming that the obstruction to the vision existed, as plaintiffs 
claim, preventing them from seeing an approaching train from the 
north until within a few feet of the track, then that plaintiffs were 
g'uilty of contributory négligence in not observing ordinary care and 
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précaution in approaching the crossing. The track being otscured, it 
is urged that greater care would be required of the plaintiffs than if it 
were in plaiil view; in other words, that the care required to be ob- 
served is in proportion to the danger to be anticipated. 

It is undoubtedly true that travelers upon the public highway, ap- 
proaching a railroad crossing where passing trains are to be expected, 
are required to use their sensés, of both seeing and hearing, to detect 
the approach of such trains, and that, when the track is obscured to 
the sight, greater care is devolved upon them in the use of their sensé 
of hearing, because the capacity for detecting the danger has been 
diminished. In listening, they must be so disposed as probably to 
listen effectively; otherwise, still greater care should be observed by 
not venturing upon the track until it is ascertained that it will be clear 
— especially if trains are passing frequently. Chicago & N. W. Ry. 
Co. V. Andrews, 130 Fed. 65, 73, 64 C. C. A. 399; Chicago, M. & St. 
P. Ry. Co. V. Bennett, 181 Fed. 799, 104 C. C. A. 309. 

[3] Alderson and wife say that the railroad track was obscured, 
by trees, brush, and weeds, from near the east end of the bridge in 
the roadway to within 10 or 12 feet of the track. That imposed upon 
them the précaution of stopping within a short distance of the track 
and listening for an approaching train. They say, also, that they could 
see the track from the little hill beyond the bridge, and again as they 
came oflf the bridge, and that at each of such points they looked both 
ways to ascertain if a train was approaching the crossing. Alderson 
knew the train passing south was late on its schedule time, which en- 
joined upon him spécial care, because anticipating that it might be 
along at any moment. Having passed beyond the range of view from 
near the bridge, both Alderson and Mrs. Alderson say they stopped 
within 20 to 25 or 30 feet of the track and listened for a train ; hear- 
ing none, they drove upon the track. Dwinn,ell testifies that they 
■Stopped, he thinks, about halfway between the bridge and the track; 
that he turned to walk in a différent direction, and that almost imme- 
diately he heard the short whistles, and then came the collision. 

Stopping from 20 to 30 feet from the track would seem to be not 
too great a distance to listen effectively for the train; the noise of 
the wagon and clatter of the horses' feet having ceased. It dôes not 
appear that there were any other noises to drown the rumbling of the 
train. Alderson and wife having sworn that they stopped within that 
distance from the track, although in a measure contradicted by Dwin- 
nell, it was for the jury to détermine as to their credibiHty, and, fur- 
thermore, to détermine, under proper instructions, about which there 
is no controversy, whether they used ordinary care, such as a person 
of ordinary prudence would exercise, in approaching and attempting 
to cross the railroad track at the time. We think, under the testimony, 
the care and prudence with which Alderson and wife approached the 
track before driving upon it was clearly a question for the jury, and 
it was not error for the court to leave it to them. This as it respects 
counsel's theory of an obstructed vision. 

[4] Counsel's other theory is that plaintiffs' view of the railroad 
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track looking nortlnvard, from whence the tra'm was approaching, was 
not obstructed at ail for a distance of from 30 to 45 feet from the 
track, and that it was sheer négligence for them to drive on the track 
when they could readily hâve seen the rnoving train. It is argued with 
much earnestness that the séries of photographs introdnced by the de- 
fendant proves beyond controversy the situation of an unobstructed 
view, and therefore that a verdict for défendant should hâve been 
directed by the court. A scrutiny of thèse photographs would seem to 
indicate that there was an unobstructed view of the track, as claimed. 
Pictures, however, in themselves, like maps and diagrams, prove noth- 
ing without the human équation behind them. Says Mr. Wigmore: 

"We are to remeraber, then, that a docinnent purporting to be a map, pie- 
ture, or diagram is, for evidential purposes, .simply nothing. except so far as 
It bas a human being's crédit to support it. It is mère waste paper — a tes- 
timonial Bonentlty. ît speaks to us no more tlian a stock or a stone. It ean, 
of Itself, tell us no more as to the existence of the thlng portrayed upon it 
tban can a tree or an ox. We must somchow put a testimonial human beini? 
behind it (as it were) before it can he treated as having any testimonial 
standing In court. It Is somebody's testimony or it is nothing." 1 Wiginore 
on Evidence, § 790, p. 89.']. 

And likewise the court, in Baustian v. Young, 152 Mo. 317, 323. 53 
S. W. 921, 922 (75 Am. St. Rep. 462), in speaking of the probative 
efïect of photographs, says: 

"They are of the same character of évidence as diagrams and pictures 
drawn Ity hand ; not necessarlly carrying the same degree of probative force, 
but still of the same character ; not in themselves e\'idenee at ail, but repre- 
senting to the eye what the witness déclares was the real appoarance of the 
thing at the finies he saw it. Diagrams, drawings, and photographs are re- 
sorted to only because the witness caunot, witli language, as clearly eonvey 
to the niinds of the court and .piry the scène as the light printed it on the 
retina of his own eyeat the time of whlch be is testifying." 

In order to understand the photographs perfectly, it is necessary to 
get the viewpoint of the photographer, his distance from the scène, 
and the direction in which the instrument was looking; and it is hère 
that the "human being's crédit" suppléments the picture. So we hâve, 
as a factor for the jury's considération, the credibility of the witnesses 
who took or assisted in taking the pictures. And there is yet to be 
considered, along with thèse pictures and the human testimony that 
qualifies them as évidence, the testimony of other persons on the 
ground at the time, who observed as well the physical facts and their 
credibility. The plaintifïs, and several others corroborating them, say 
that the track was obscured up to within 10 or 12 feet of it. The 
witnesses behind the photographs say that it was not obscured for a 
distance of some 30 to 45 feet from it as one approached on the public 
road ; and thus is presented a direct and irreconcilable conflict in the 
testimony. Such a case is generally, if not always, a proper one for 
the jury. It is not an unreasonable inference, deducible from some of 
the defendant's witnesses, that but one whistle was sounded by the 
engineer, which was the alarm signal, and that the collision came very 
soon thereafter. If the team had been sighted by the engineer, as he 
testifies, it would seem that he would hâve sounded a warning much 
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sooner. In thîs tHere is some corroboration of the plaintiffs' testimony 
upon the subject. 

Upon the whole testimony, we are of the opinion that the casg was 
properly submitted to the juiy. 

Affirmed. 



rOTLATCH LUMBER CO. v. ANDEIîRON. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1012.) 

No. 2,124. 

1. Masteb and Sbevant (î 270*) — Evidknob — Similab Facts — Duterenob 
IN Time. 

Plaintiff, who was employed by the sujierlntendent of défendant lum- 
ber Company wliile engaged In clearing roads in the woods, was struck 
and Injured by a tree felled by other employés. Ile and another em- 
ployé working near by testifled that no warning was given by the chop- 
pers that the tree was about to fall, nor, when employed, were they notl- 
fied of any rule requlring such warning, although there was testimony 
that such rule was customary in lumher camps, and that employés were 
usually Instructed in respect to it. Held, tliat it was not error to admit 
the testimony of another employé to the sa me eflect, although he was 
not working for défendant at the time, but had worked for it both before 
and afterward in différent camps ; such testimony being compétent, as 
tending to show that défendant did not hâve or enforce such a rule. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 913- 
927, 932; Dec. Dig. | 270.»] 

a, Masteb and Servant (| 286*) — Action fob Injcbt to Sebvant — QtrES- 
TioNs FOR Jury. 

Where an employé of a lumber company, wbile engaged with others 
In clearing and making roads In the woods, was injured by a falling tree, 
eut by other employés, the questions whether the work was of such a 
hazardous cliaraeter as to niake it the duty of the company to promul- 
gate and enforce rules re<iuiring those cutting trees to give warning to 
the others when a tree was about to fall, and whether It performed sucli 
duty, were properly submitted to the jury. 

[Ed. Note. — For other cases, see Slaster and Servant, Cent. Dig. H 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044. 1046-1050; Dec. 
Dig. § 286.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington. 

Action at law by John Anderson against the Potlatch Lumber Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Edward J. Cannon, G. M. Ferris, and C. E. Swan, ail of Spokane, 
Wash., for plaintiff in error. 

Nuzum, Clark & Nuzum, W. H. Plummer, and Henry Jackson 
Darby, al} of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. John Anderson, as plaintiff in the court 
below, défendant in error hère, brought this action in the superior 
court of the state of Washington against the Potlatch Lumber Com- 
pany, plaintiff in error herein, a corporation doing a logging and lum- 

*Fdr other casea see same topic k | mjMBBB in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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ber business in the state of Idaho, to recover damages by reason of 
Personal injuries sustained by him while working for the lumber Com- 
pany. The complaint alleged that on April 11, 1910, Anderson was 
directed by the foreman of the lumber company to work on the road 
used for taking out logs eut by the company in its woods near Bovill, 
Idaho ; that it was the duty of the lumber company to use ordinary 
care in furnishing plaintiff vvith a reasonably safe place to work, and 
to notify him of the proximity of any choppers cutting timber in and 
about the work, to the end that plaintifï might protect himself from 
dangers, and watch the trees and the choppers near him, and avoid 
in jury by the falling of trees; that when he had arrived at the point 
where he was ordered to work by the lumber company, without any 
warning whatsoever, and without his knowledge of the proximity of 
any choppers or any danger, a tree, eut by one of the employés of the 
lumber company, fell and struck plaintiflf on his shoulder. It was 
charged that the lumber company was négligent in failing to notify 
plaintifï of the proximity of the choppers, and in failing and neglect- 
ing to promulgate or enforce rules and régulations whereby their 
business might be safely conducted, so that plaintiff and other em- 
ployés would be protected from danger. 

On motion of the lumber company, which is a corporation organized 
under the laws of Maine, the action was removed to the then Circuit 
Court of the United States for the Eastern District of Washington. 
After removal to the fédéral court, the corporation answered, denying 
négligence on its part, and setting up contributory négligence on the 
part of Anderson in failing to keep out of the way of trees which 
he knew were about to fall, and which he had been warned were 
likely to fall at any moment. Assumption of risk and négligence of 
Anderson's fellow servants were also pleaded. 

Replication was made, denying ail the affirmative défenses. There 
was a trial before a jury, verdict in favor of Anderson, and judg- 
ment duly entered in his favor. 

Anderson had been a miner for many years, but on or about the 
9th of April, just before he was hurt, he engaged to work for the 
Potlatch Lumber Company. In the lumber camp, where he went, 
there were about 200 men at work. Some were cutting trees and 
brush, and some were clearing roads. Anderson was directed to brush 
and clean and make roads. He says that when he went to work no 
instructions were given to him about how to protect himself in any 
way, nor was he warned concerning dangers; that just before he 
was hurt he was working cutting brush on a side hill about 1,500 or 
2,000 feet from the place where he was injured; that he was sent 
down the hill by the man who ran the gang ; that he was sent there to 
fîx up the road, which at that point was swampy and wet, but that 
within a minute or so after he reached there a tree fell on him, strik- 
ing him on the shoulder and arm, knocking him senseless; that he 
did not see anybody cutting the tree; that there was a great deal of 
high brush about him ; and that he could not see through the brush 
to where the men stood who were cutting down the tree which fell 
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upon him. Plaintîff was in the hospital for a long time, suffered great- 
ly, and was paralyzed. 

On cross-examination, it was developed that, many years before he 
was injured, plaintiff had worked in sawmills, but that his principal 
business had been mining; that, when he went to work for the Pot- 
latch Lumber Company, he saw men sawing trees and doing things 
that are always done in lumber camps ; that on the morning when he 
went to work on the hillside he was cutting brush to make a road by 
which lumber could be hauled out; that men about him were cutting 
trees, and that teams were hauling logs ; that in the afternoon, just 
1 eiore he was hurt, he had come down to a point where he met a 
teamster; that he (referring evidently to the teamster) told him he 
wanted him to fix the road, and that lie showed him and pointed to 
the road ; that at that time he heard a crack in the brush, looked up, 
and felt "the breath of the tree," and ran, but knew nothing more 
about the accident. 

Félix Anderson, a fellow employé of John Anderson, an experienced 
woodsman, testified that he saw the tree fall on Anderson; that tvvo 
men, foreigners, were chopping it; thât he was on the hillside only 
30 or 40 feet away, but heard no warning given to anybody that the 
tree was about to fall ; that the tree was about 12 inches at the stump ; 
that, when he and John Anderson went to work, they were never told 
anything of the dangers of the particular situation about the camp, 
nor was any information given to them about rules with référence to 
giving warning by people who were chopping trees to others who 
might be injured. This witness testified that he had worked in many 
of the lumber camps in Idaho, and that it was customary for warning 
to- be given when a tree is about to fall, but that no instructions had 
been given by the Potlatch Lumber Company; that he himself always 
gave a warning whenever he felled a tree, by shouting "Timber! 
Timber !" 

Another witness for Anderson testified that he had had much ex- 
périence in lumber camps, and that the gênerai custom is for the f ore- 
man to tell the men who are about to fall timber to be careful about 
teams and men who are working around, and that when they fall a 
tree to be sure and give a warning, the customary word being "Tim- 
ber !" and that anybody who is a woodsman, and works in the woods, 
and hears that word, is supposed to know that a tree is.going to fall. 

Robert Chapman, a, practical , "lumber jack," who worked in the 
woods for many years, testified that he worlîed for the Potlatch Lum- 
ber Company in March, 1911, for a few days, and later in August or 
September, and in October, ail apparently after Anderson was hurt, 
and in September, 1909, which was before Anderson was hurt. He 
said that there were no rules or régulations in the Potlatch camp ; that 
sometimes warning would be given, and sometimes not; that some 
of the foreigners^Montenegrins , and "Bohunks" or Bohemians — • 
would give no warning; that when he went to work for the lumber 
Company he was not given any instruction, and knew of no rules; that 
the custom of lumber camps was for any foreman to notify the men. 
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when they were about to fall a tree, to watch out for men and their 
teains. 

On behalf of the défendant, Thomas P. Jones, the superintendent 
of the woods department of the Potlatch Company, testified that he 
had employed Anderson, but did not remember whether he ever talked 
with him of the danger of being hurt, but that Anderson had said that 
he had worked in the woods more or less for 26 years ; that it waa 
the custom of the camp to instruct foremen to warn the men when 
cutting timber, in order to give everybody opportunity to get out of 
the way before a tree f ails, and to shout "Timber !" or "Under !" that 
the sawyers eut the trees; that after Anderson was injured, witness 
had had a talk with him, and that Anderson then made the statement 
of bis expérience as a woodsman ; and that at the interview a rep- 
résentative of the counsel for the lumber company wrote a statement, 
which Anderson signed after reading it over. 

Robert A. Jones, the foreman in charge of the gang at camp No. 4, 
where Anderson was hurt, testified that he told Anderson to go to 
work "swamping," after Anderson had told him that he had 
"swamped," and could "swamp" better than he could do anything 
else în the woods; that the custom was to tell sawyers to hollow and 
warn men when a tree was about to fall ; that he gave such instruc- 
tions to sawyers and "swampers" ; that the two men who were f elling 
trees when Anderson was hurt were foreigners ; that the sawyers 
were working toward the men who were fixing the road. 

The teamster referred to by the injured man testified that he was 
driving a team and saw the tree fall; that he hollowed to Anderson 
to watch out; that Anderson started, but that the tree hit him before 
he got out of its way; that there was nothing to prevent Anderson's 
seeing the tree from where he stood; that there was nothing except 
a little brush to interfère with Anderson's seeing the men who felled 
the tree which hurt him. 

On rebuttal, John Anderson said that he could not read English. 

[1] The lumber company assigns that the court erred in permitting 
the witness Robert Chapman to testify, over defendant's objection, 
that there were no rules or régulations adopted or enforced with réf- 
érence to warning when trees were about to fall in camp No. 7 of 
the défendant, six months prior to the accident, for the reason that 
camp No. 7 was not the camp in which plaintiff was working at 
the time of the accident, being several miles distant therefrom, and 
under the charge of another and différent foreman ; also that the 
court erred in permitting the witness Chapman to testify, over defend- 
ant's objection, that there were no rules or régulations adopted or en- 
forced with référence to warning when trees were about to fall in 
camp No. 4, during the month of March, 1911, for the reason that 
this was nearly one year after the accident, and was not compétent or 
admissible. 

The point can only be made clear by recalling thèse things: An- 
derson was injured April 11, 1910; but his case was not tried until 
November, 1911, or 19 months after his injury. Now at the trial, in 
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November, 1911, Chapman was asked to state what times he worked 
for the Potlatch Company. He answered : 

"I worked for them last March a few days under Mr. Jones, at camp No. 
4, and I worked there tbis summer a few days in August or the month of 
September, and a few days In Oetober." 

When asked vvhether he was working "there" when Andersen got 
hurt, he said he was net. Then came this testimony: 

"Q. How long before that had you been working there? A, I worked there 
two years ago tbis last September. Q. How close up to the tlme that he got 
hurt did you quit there? A. Well, that was in the fall. I think it was in 
Oetober I qult, and he did not get hurt until September [Aprill. Q. Did you 
work there in March, 1910? A. Ko ; I didn't, then. Q. But you worked 
there after he got hurt, I believe? A. Yes, sir; I worked there last summer. 
Q. Now, Mr. Chapman, just describe how, when you worked there, was the 
work carried ou down there in this camp, wlth référence to cutting timber 
and felltng trees." 

Objection was made, upon the ground of irrelevancy, immater iality, 
and incompetency, in that it did not appear that Chapman worked in 
the camp in question prior to the accident, nor until a long time af ter- 
wards. The court sustained the objection, saying that négligence 
could not be proved by some acts at some other time or place, even 
though by the same party. Thereupon counsel for Anderson said that 
he was not trying to prove négligence in respect to the particular act 
by proving some particular time, but was only trying to show the cus- 
tom "down there," and the System used in camps; "in other words, 
to show there wasn't any System." Thereupon plaintiff offered to 
prove by the witness Chapman that during the fall of 1909, 

"during the time the plaintifC was Injured, he worked in the same camp 
among the men in the same class of work, and that at that time there was 
no System of rules there adopted or enforced to protect the men from being 
Injured by the falling of trees, and tbat he worked there after the time dur- 
ing the same year that plaintiff was injured, when like conditions existed." 

The offer was rejected. Plaintiff rested. Défendant moved for a 
verdict. The judge denied the motion for a directed verdict, and then 
stated that he believed the testimony of Robert Chapman with référ- 
ence to the custom prevailing in the différent camps, and which he had 
refused to admit, was relevant, and could be presented. Thereupon 
Chapman was recalled, and his testimony was received over the ob- 
jections which had theretofore been made to the testimony, which 
were deemed applicable without restatement of such objections. Chap- 
man was then asked this question : 

"State how the work was carried on at tbis camp that you speak of, of the 
Potlatch Lumber Company, during the time that you worked there for them, 
before the injury to the plaintiff and afterwards, with référence to giving 
warning to men who mlght be Injured by the falling trees. .lust state how 
the work was carried on among tlie men." 

Chapman replied that there were no rules or régulations at ail. 
Witness was then asked whether "in this camp" it was ordinarily 
customary to give a warning. He testified: 

"Sometimes those fellows would give you a warning, but more times they 
wouldn't. A certain class of people they wouldu't do it. Q. What class do 
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you mean? A. Those Bohunks, Monténégrins. * * * Q. And when thèse 
men would be falllng thèse trees that you speak of, and wouldn't give any 
warning, or sometimes they would and sometlmes they wouldn't, state wheth- 
er or not Jones was around there with the men. and see that. A. Most gen- 
erally he was around air the time." 

Witness also said that when he went to work there he was not given 
any instructions with référence to rules of the camp, and did not 
know of any rules. On cross-examination, Chapman said that he 
worked as a "swamper" last March, meaning March, 1911, under 
Robert Jones, and that, when he worked for the Potlatch Lumber 
Company before, he worked for Paul Gill, in camp 7, in charge of 
Gill. Counsel for the lumber company then carried on the exam- 
ination : 

"Q. ïhen you did not work in camp 4 until this summer? A. This last 
March. Q. And this man who was hurt was hurt more thau a year before 
that; you know that, don't you? A. Yes, sir. Q. So that a little over a 
year after the man was hurt you worked for Robert Jones In his camp? A. 
Yes, sir. Q. And that's the only time you worked for Jones? A. That's the 
only time I worked for the man ; yes, sir. Q. And that's the only time you 
ever worked at camp 41 A. Yes, sir. Q. How far was camp 7 from camp 4? 
A. I should judge about three miles. Q. About three miles away? A. Two 
or three miles. Q. How long did you work in March for Jones? A. I should 
think seven or eight days is ail. I couldn't say whether it was seven or eight 
days. It was not any more." 

We gather from the whole testimony of Chapman that the only 
time he worked in camp No. 4, where Anderson was injured, was 
in March, 1911, which, of course, was nearly a year after the ac- 
cident. The confusion in his évidence arose because of the use 
of the adverb "there" in the questions put, which do not seem to 
hâve cleariy specified camp 4. But counsel for the défendant com- 
pany (plaintiff in error hère) evidently drew the correct infèrence 
from tiie testimony, and the ruling of the court was based upon 
the understanding that Chapman had not worked in camp 4, at 
least recently, before Anderson was hurt. As we read the rec- 
ord, Chapman before the accident had worked at camp 7, which be- 
longed to the Potlatch Lumber Company, but which was two or 
three miles away from camp No. 4. As we look upon the matter, 
however, it is not of spécial importance to détermine just what 
particular time Chapman worked for the défendant company, be- 
cause, conceding that he had never worked in camp 4 until nearly 
a year after the injury, it was not error for the court to permit 
him to testify that at that time there were no rules in force there ; 
nor was it error to permit him to say that there were no rules or 
régulations concerning the conduct of men in felling trees in camp 
7j although he only worked in that camp before the accident un- 
der investigation. Both camps were operated by the défendant in 
its System of lumber and logging camps. Camps 4 and 7 were 
only two or three miles apart^ and Thomas P. Jones, who was 
called by the défendant, stated that he had been the superintendent 
of the woods department, and of the logging opérations and camps 
of the corporation, and had employed the injured man. Pîaintiff 
had testifîed that when he went to work he had never been giveu 
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any instructions about looking out for warnings of nien who were 
felling timber, and Félix Anderson had testified that he had never 
had any information or instructions of such a kind. This consti- 
tuted évidence which tended to prove that no rules upon that point 
had been promulgated by the lumber company, and we believe 
that it was compétent for the plaintifif to show lack of System with 
respect to the giving of any such warnings, both before and after 
the accident, as circumstances bearing upon the probabihty of the 
truth of the proposition that there were no rules in existence at 
the time of the injury to Anderson. What weight was to be at- 
tached to such testimony became a question for the jury ; but that 
it was compétent, upon the principle that, when the existence of 
a condition at a given time is in issue, the prior existence of it, 
and the subséquent existence of it, afford some indication of its 
existence at the time in issue, seems quite clear. The remoteness 
of the times did not necessarilj^ make the évidence inadmissible. 

In referring to considérations which afifect the use of subséquent 
existence as évidence of existence at the time in issue, Professer 
Wigmore, in section 437 of his work on Evidence, says: 

"Hère the disturbing contingency is that some circumstance operating In 
the interval may hâve heen the source of the subséquent existence, and the 
propi'iety of the inference wlll dépend on the likelihood of such intervening 
circumstances having occurred and been the true origln." 

He then says that no fixed rule can be prescribed as to the time 
or the conditions within which a prior or subséquent existence is 
evidential, and that the niatter should be left entirely to the trial 
court's discrétion. 

In Kennon v. Gilmer, 131 U. S. 22, 9 Sup. Ct. 696, 33 L. Ed. 110, 
the plaintiff, who had been injured in a stagecoach accident, intro- 
duced évidence tending to show that one of the leading horses in 
the defendant's stagecoach had been fractions and vicions on différ- 
ent occasions before the accident, and that on one occasion, 20 
months after the accident, this same horse, when being driven in 
a buggy, kicked and broke the pôle, and tried to run away. In 
discussing the objection to such évidence, Justice Gray, for the 
court, said: 

"But évidence of subséquent mtsbehavlor of the horse might properly be 
admitted, in connection with évidence of his mlsbehavior at and before the 
time of the accident, as tending to prove a vicions disposition and fixed habit, 
and to support the plaintlff's allégation that the horse was not safe and 
well broken. The length of time af terwards to which such évidence niay ex- 
tend is largely wlthln the discrétion of the judge presldlng at the trial." 

We find no error in the exercise of the discrétion of the court. 

[2] Error is assigned because the court held that it was for the 
jury to say whether or not the work in which Anderson was en- 
gagea was of such a hazardous character as to require the promul- 
gation and enforcement of rules and régulations for carrying it on. 
The argument is that the work was not complex, in that it was 
but one crew, ail of the men working in the same immédiate vicin- 
ity, and ail engaged in the cutting down of "small" trees and the 
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building of a corduroy road. We are of tlie opinion, however, that, 
when the situation as developed by the évidence is considered, it 
is clear the court in no way erred, at least against the lumber Com- 
pany, in deciding that the case stood upon "middle ground," where 
the question of necessity for rules and their enforcement became 
one of fact. The company had from 150 to 200 men working in 
the camp near to and about the place of the accident. Some were 
sawing, some were cutting brush, others were making roads, and 
others driving teams. A reading of the évidence justifies the view 
that the business was of a kind and extent where customarily there 
are rules for the protection of men whose safet)^ may be endan- 
gered by the act of felling trees. The lumber company itself in- 
troduced witnesses to show that it followed a practice of instruct- 
ing sawyers and "swampers" to warn men to look out for falling 
timber. This evidently was upon the theory that the work was of 
sufficiently hazardous a character to make such rules proper. It 
is but a fair observation that it would be unreasonable to expect a 
man in a crew of "swampers" to do his work of cutting dovvn brusli, 
and at the same time to protect himself against the danger of trees 
eut by men in another crew very near by falling upon him, unless the 
men cutting the trees, or some one knowing the danger, would give 
him warning. 

There was no dispute over the gênerai rule of law that, where a 
master is engaged in a complex or hazardous business, he must 
promulgate and adopt such rules and régulations for the conduct 
of his business and the government of his servants in the discharge 
of their duties as will afiford reasonable protection to them, and 
that it is the duty of the master to use reasonable care to see that 
the rules adopted by him for the safety of his servants are com- 
plied with, and that if he fails to do so he will be responsible for 
injury resulting from failure of compHance. Nor was it disputed 
that the duties just specified are positive obligations imposed upon 
the master by law, and that he is liable for the négligent perform- 
ance of such duties, whether he undertakes their performance per- 
sonally, or delegates them to another. 

It was a question of fact for the jury to détermine whet'her 
or not the company adopted such rules, provided, of course, they 
found that the business was a hazardous one, which required the 
adoption and promulgation of rules. Furthermore, it was for the 
jury to say whether, if the rules were adopted, the lumber com- 
oany exercised reasonable care to see that they were enforced. 
Nelson v. Southern Ry. Co., 158 Fed. 92, 85 C. C. A. 560. Olsen v. 
North Pacific Lumber Co., 100 Fed. 384, 40 C. C. A. 427,, decided 
by this court, is not like the présent case, for the reason that the 
facts are very différent, and there was no évidence there that it 
was customary in sawmills to direct employés by spécial rules. 

Finding no error prejudicial to the rights of the lumber com- 
pany, and holding that the court properly refused to direct a verdict 
in its behalf, the judgment of the lower court will be afïirmed. 

So ordered. 
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UNITED STATES T, TSUJI SDEKICHL 

(Circuit Court Of Appeals, Nlnth Circuit October T, 1912.y 1 

No. 2,044. 

1. Habeas Corpus (§ 23*) — Esolusion or Aliens— Rioht to Weit. 

Habeas corpus afforfls an efficient remedy against the action of immi- 
gration officers, wliere ttiey exceeâ tlieir power or authority, althougli 
thelr décisions on questions of fact Is final and not reviewable. 

[Ed. Note.— For otlier caseS, see Habeas Corpus, Cent. Dig. §• 17; De& 
Dig. S 23.*] 

2. Aliens (§ 63*)— Immigration Act — Constbuction. 

Tlie term "allens," as used in Immigration Act Feb. 20, 190T, c. 1134, 
34 Stat. 898 (U. S. Comp. St. Supp. 1911, p. 499), applies only to alien 
immigrants, and not to alien résidents. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. § 53.* 
For otlier définitions, see Words and Phrases, vol. 1, pp. 299-301 ; Toi. 
8, p. 7571.] 

3. Aliens (§ 40*) — Exclusion — Consteuction op Immiqbation Act. 

The provision of Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat 
899, as amended by Act March 26, 1910, c. 128, § 2, 36 Stat 264 (U. S. 
Comi). St. Supp. 1911, p. 502), for the déportation of any alien who shall be 
convlcted of importing any alien woman for purposes of prostitution, 
etc., and prohibltlng his retum, is not rétroactive, and does not apply 
to an alien convlcted of such offense under the statute before Its amend- 
ment 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 100 ; Dec. Dig. 
i 40.*] 

Appeal from the District Court of the United States for the Ter- 
ritory, of Hawaii. 

Habeas corpus by Tsuji Suekichi. From an order discharging 
petitiojier, the United States appeals. Affirmed. 

Thia Is a proceedlng by writ of habeas corpus, on the pétition of TsuJi 
Suekichi, the appellee, a subject of the Emperor of Japan. The petltioner 
migtàt'èd, ahd was admitted to the territory of Hawaii July 27, 1906. He 
toOfc'ùp hià domicile In Honolulu, and so continued untll September 26, 1910, 
when Ihe departed for Japan on a short vlsit wlth Intention of returnihg to 
Honolulu and continuing hls domicile there. Petltioner was Wwfully, rpar- 
ried In Jàpan to Masa TsuJl, a Japanese woman. Masa TsuJi a.rrived In 
Honolulu about August 28, 1906, and took up her domicile théré also; the 
husbànà and wlfe residiné together. The wife did not accompany Suekichi 
to Japan. Petltioner returned to HonOlul(i about June 17, 1911, but en his 
arrivai he was refused landlng by the United States immigration inspector, 
A Boàrd of Spécial Inqulry was called, to détermine the question of hls rlght 
to laiid, and, after a hearing, it was ordered that he be rejected ànd sent 
back to Japan as à person convlcted of a crime involving moral turpitude. 
Beiug held for déportation, Speklchl invokes the writ of habeas corpus, for 
hls discharge, having walved hls right of appeal from the flndlngs of the 
Board of luqulry. It appears from a supplenïental retum Of the inspector in 
charge that Suekichi was, on Aprll 18, 1909, Indicted la the District Court 
of the United States for the Territory and District of Hawaii,, for the offensé 
of importing and harborlng for the purposes of prostitution an alien woman, 
to wit, the wife of Suekichi, that on the sanie day he pleaded guilty thereto. 
and was sentenced to Imprisonment for the term of three months, and has 
since duly served hls sentence. Thls the petitioner admits. The District 
Court disichargéd the petltioner, and the United States appeals. 

*For other cases: leesama toplc & imJMomR In Dec. & Am. Dise. 1907 to date, & Rep'r Indexes ' 
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Robert W. Breckons, U. S. Atty., of Honolulu, Hawaii, Robert T. 
Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. U. S. Atty., 
both of San Francisco, Cal. 

J. Lightfoot, of Honolulu, Hawaii, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVËR- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as 
above). [1] It is first insisted by the government that the find- 
ing and judgment of the Board of Spécial Inquiry is final and con-r 
clusive, and that habeas corpus will not lie for the relief of the 
petitioner. While it is true that habeas corpus will not lie to cor- 
rect the errors of tribunals intrusted with spécial matters of in- 
quiry, it has always been held to afïord an efficient remedy against 
the action of such tribunals, where they exceed their power or au- 
thority, or proceed upon an erroneous interprétation of the law. 
As to questions of fact, their findings are final, and preclude further 
inquiry. United States v. Jung Ah Lung, 124 U. S. 621, 8 Sup. 
Ct. 663, 31 L. Ed. 591; Nishimura Ekiu v. United States, 142 U. 
S. 651, 660, 12 Sup. Ct. 336, 35 L. Ed. 1146; Gonzales v. Williams, 
192 U. S. 1, 24 Sup. Ct. 177, 48 E. Ed. 317. In the Ekiu Case the 
court makes use of this spécifie language: 

"An alien Immigrant, prevented from landing by any such offlcer claiming 
authority to do so under an act of Congress, and thereby restralned of his 
liberty, is doubtless entitled to a writ of habeas corpus to ascertain whetlier 
the restraint is lawful." 

And in the Gonzales Case the court says: 

"If she [Gonzales] was not an aliea immigrant, ■wltbin the Intent and 
nieanlng of the act of Congress, * • * the commissioner had no power 
to detain or déport her; » * * and in the présent case, as Gonzales did 
not come within the act of 1891, the commissioner had no jurisdiction to de- 
tain and déport her by deciding the mère question of law to the eoatrary." 

[2] The next question presented is, the petitioner having once 
been regularly admitted to the territory of Hawaii, and having ac- 
quired a domicile there and lived there for several years, and hav- 
ing gone on a short visit to his native country, with an intention 
of returning to Hawaii, whether he can lawfuUy be excluded from 
the territory on application for admission on his return, although 
he committed an offense in the territory involving moral turpitude 
prior to his visit to his native country. The question involves a 
construction of Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. 
St. Supp. 1911, p. 499), as it respects the signification of the term 
"aliens" as employed therein, and also a construction of Act March 
26, 1910, c. 128, Z6 Stat. 263 (U. S. Comp. St. Supp. 1911, p. 501), 
as it may afïect the présent subject of inquiry. 

The act of 1907, supra, is amendatory of Act March 3, 1903, c. 
1012, 32 Stat. 1213, and this latter was likewise amendatory of Act 
March 3, 1891, c. 551, 26 Stat. 1084 (U. S. Comp. St. 1901, p. 1294), 
ail treating of the same subject-matter. "The act of 1891," as is 
said by this court in United States v. Nakashima, 160 Fed. 842, 844, 
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87 C. C. A. 646, 648, Gilbert, Circuit Judge, speaking for the court, 
"had uniformly been held to apply solely to alien immigrants, and 
net to affect the rights of alien résidents." Such being the inter- 
prétation of the term "aliens," as used in the act of 1891, the ques- 
tion presented in the Nakashima Case was whether a différent sig- 
nification should be given to the same term as employed in the 
amendatory act of 1903. After a careful review of the amendatory 
act, the court held that it was not the intendment of Congress to 
change the signification of the term, and that it retained the same 
meaning as had been fornierly accorded it by interprétation of the 
courts. In that sensé it pertained to alien immigrants, not alien 
résidents. 

A like question is presented hère, which is whether the same 
term as used in the act of 1907 retains the same signification. From 
a careful reading of the two acts one with another, there appears 
to be no greater reason for giving to the term any différent mean- 
ing than is accorded to it in the acts of 1891 and 1903. The Naka- 
shima Case is therefore controlling, in that phase of the contro- 
versy. 

[3] But it is further insisted that, inasmuch as the act of 1910 
(section 3) denounces the act of any alien who shall be found an 
inmate or connected with the management of a house of prostitu- 
tion after such alien shall hâve entered the United States, or who 
shall receive, share in, or dérive benefit from any part of the earn- 
ings of a prostitute, and déclares that such alien shall be deemed 
to be unlawfully within the United States, and shall be deported 
in the manner provided by sections 20 and 21 of the act, and fur- 
ther déclares that any alien who shall, after he has been debarred 
or deported in pursuance of the provisions of said section 3, at- 
tempt thereafter to return or to enter the United States, shall be 
deemed guilty of a misdemeanor, and that any alien who shall be 
convicted under any of the provisions of the section shall, at the 
expiration of his sentence, be taken into custody and returned to 
the country whence he came, in the manner provided by sections 
20 and 21 of the act, Suekichi was lawfully rejected, because he 
had been convicted of the offense of importing and harboring an 
alien woman for the purpûses of prostitution. 

Said section 3 denounces the importation into the United States 
of any alien for the purpose of prostitution; but it does not de- 
nounce the harboring of any alien for like purpose, except it be in 
pursuance of such importation. The act of 1907 made it an offense 
to harbor for the purpose of prostitution any alien woman or girl ; 
but this part of the act was declared unconstitutional, as inimical 
to the police powers of the state, in Keller v. United States, 213 U. 
S. 138, 29 Sup. Ct. 470, 53 L. Ed. 72>7, 16 Ann. Cas. 1066, and the 
amendatory act (section 3) purged the old statute of this objec- 
tion. The petitioner was convicted under the old act, and not un- 
der section 3 of the act of 1910, because conviction was had before 
the latter act became a law. Now the question is whether he 
should be denied admission, on his return to Havv'aii, because of 
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the commission and conviction of the offense with which he was 
then charged. It will be noted that, while the présent stattite main- 
tains the same penalty for importing an aHen into the United 
States for immoral purposes, it has added to the ignominy of the 
offender. It deems him unlawfuUy within the United States, and 
siibjects him to déportation; and this applies to an alien attempt- 
ing to re-enter the United States after being absent temporarily. 
No such conséquences followed under the old law. 

It is perfectly manifest, from a careful reading of the amendatory 
act, that it is not intended to be rétroactive. It prescribes that 
any alien who shall do the things therein denounced shall be 
deemed to be unlawfully within the United States, looking to the 
future. Then it provides that any alien who shall, after he has 
been debarred or deported in pursuance of the provisions of this 
section (section 3 of the act of 1910), attempt to return or to en- 
ter the United States, shall be deemed guilty of a misdemeanor, 
and any alien who shall be convicted under any of the provisions 
of this section shall at the expiration of his sentence be taken into 
custody and returned to the country whence he came, etc., ail pro- 
viding with référence to future conduct, and not in any way relat- 
ing to what has been done in the past. 

"Words in a statute ought not to hâve a rétrospective opération, unless 
they are so clear, strong, and imperative that no other meanlng can be an- 
nexed to them, or unless the Intention of the Législature canuot be otherwlse 
satisfied." United States v. Heth, a Cranch, 399, 2 L. Ed. 479; United States 
V. North German Lloyd S. S. Co. (C. C.) 185 Fed. 158, 162. 

Applying the rule hère, there can be no doubt that it was not 
the intendment of Congress to make section 3 of the act of 1910 
rétroactive in its opération. It therefore cannot aflfect the peti- 
tioner in the présent controversy, and he was entitled to re-enter 
the territory, being an alien résident, not an alien immigrant, not- 
withstanding he had been convicted of the offense of importing into 
and harboring within the United States an alien woman for im- 
moral purposes ; the conviction having been had prior to the adop- 
tion of the amendatory act. 

The judgment of the District Court will be affirmed; and it is 
so ordered. 



WARREN v. UMTED STATES. 

(Circuit Court of Appeals, Fifth Circuit. October 7, 1912.) 

No. 2,244. 

Bankeuptcy {§ 485*) — Offenses — Coxcealment of Assets — Limitations. 

Where ail of a baiikrupt's aets lu référence to property alleged to liave 
been concealed from his trustée occurred at a tiuie more than 12 nioiiths 
prior to the finding of tlie iudietnient, the offense of concealment could 
not be regarded as a eontinuing oue; and, the bankrupt having done 
nothlng during the 12 months period except to remain passive and silent, 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
199 F.— 48 
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a prosecution was barred by Bankr. Aet July 1, 1898, c. 541, § 29d, 30 
Stat. 554 (U. S. Comp. St. 1901, p. 3433), providing that a persoii shall 
not be prosecuted for any offense arlslng under the act, unless the indict- 
ment is found or information illed witbln a year after the commission 
of the offense. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §| 90C, 908; 
Dec. Dig. § 485.*] 

In Error to the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Poster, Judge. 

John Ira Warren was convicted of willfuUy concealing certain 
property from his trustée in bankruptcy, and he brings error. Re- 
versed and remanded. 

W. B. Grant and Chandler C. Luzenberg, both of New Orléans, 
La., for plaintiff in error. 

W. J. Waguespack, Asst. U. S. Atty. (Charlton R. Beattie, U. S. 
Atty., and Louis H. Burns, Asst. U. S. Atty., on the brief), for the 
United States. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

SHELBY, Circuit Judge. On November 18, 1908, the plaintiff in 
error — hereafter called the défendant — filed his voluntary pétition in 
bankruptcy and his sworn schedule of assets and liabilities, and was 
adjudged a bankrupt. On December 9, 1908, William C. Lovejoy 
was qualified as trustée of his estate. The indictment was found on 
December 18, 1909, more than 12 months after the filing of the péti- 
tion and schedules and the adjudication, and more than 12 months 
after the appointment of the trustée. The indictment in due form 
charges a violation of section 29b (1) of the Bankruptcy Act of 1898 
— that the défendant, "on or about the lOth day of January, 1909, 
and continuously thereafter * * * knowingly, willfully, and 
fraudulently concealed" from the trustée 50 tons of commercial fer- 
tilizer, wire fencing, and other described assets of the bankrupt's 
estate. 

The évidence as to the defendant's acts in référence to the prop- 
erty ail relate to a period prior to his filing his pétition in bankruptcy, 
and, therefore, to a period more than 12 months before the finding 
of the indictment. It was in September or October, 1908, that the 
défendant disposed of the fertilizer and barbed wire under circum- 
stances that the government contends constituted concealment. After 
selling the property — fairly, as he claims; fraudulently, as the gov- 
ernment contends — he did nothing else whatever in référence to it. 
More than 12 months before the indictment was found he did the 
things relied on as constituting concealment. Within thé 12 months 
before the indictment he did nothing but remain passive and silent. 
He did not schedule the alleged concealed property, but the schedules 
omitting it were filed more than 12 months before the indictment. 

*For otUer cases see same topic & % numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On thèse undisputed facts the défendant daims that the charge is 
barred by the provision of the statute that — 

"a person shall not he prosecuted for any offense arislng under tliis aet unless 
the indictment is found or the information is flled in court vvithin one year 
after the commission of the offense." Bankruptcy Act of 1908, § 29d. 

The contention of the défendant is that the record, without dispute, 
shows that the date of the indictment — December 18, 1909 — was more 
than 12 months "after the commission of the ofïense," if any offense 
was committed, because ail of the acts of the défendant in référence 
to the property were performed more than 12 months before the 
indictment. The United States attorneys, in the forcible argument 
presented for the government, contend that the offense charged is a 
continuing offense, and that the statute of hmitations does not begin 
to run until the termination of the concealment "or until the bank- 
rupt has abandoned his effort to conceal the property" ; that as long 
as he "fails to notify the trustée of the whereabouts of the property, 
the concealment continues, and there is no statute of hmitations to 
prevent the prosecution." The correctness of this contention must 
be judged in connection with the facts disclosed by the record. The 
défendant made no "efforts" — that is, did nothing — to conceal the 
property within 12 months before the indictment. The acts proved, 
relied on as concealment, were ail of date more than 12 months be- 
fore the indictment. The government's contention, therefore, must 
fall, unless the mère silence and passivity of the défendant after the 
alleged concealment makes the crime a continuing one, so that, to 
quote the brief, "there is no statute of limitations to prevent the pros- 
ecution." We cannot concède that such is the case. The government, 
to avôid the statute, should hâve begun the prosecution within 12 
months after the commission of the acts constituting the offense. 

If the contention of the government were correct, the statute of 
one year, while in terms it is made to apply to cases of concealing 
assets, would in practice seldom hâve any application. Twenty years 
after the appointment of the trustée the bankrupt could be prosecuted 
for concealing assets, and the government could prove that he had 
purchased certain goods shortly before bankruptcy, that such goods 
were notsurrendered, and then, by proof of some circumstances f rom 
which the jury might détermine that there had been concealment, 
hâve a case sufficient to go to the jury. Twenty years having elapsed, 
the defendant's witnesses might be gone or dead, and even his own 
memory might fail him in making a satisfactory explanation. When 
the trustée is appointed, he has title to the assets and should take 
possession. The creditors are interested that he should do so. The 
schedules show what property is surrendered by the bankrupt. If it 
is to be claimed that he has fraudulently and knowingly concealed 
a part of' his estate, in fairness to the bankrupt the charge should 
be brought within 12 months after the unlawful act. The statute 
plaiiilyso reads. Ordinarily, and in this case, there is no reason why 
the prosecution could not hâve been begun within the year. 

It is! true that there may in some cases be difficulty in showing when 



736 199 FEDERAL REPORTER 

the act or séries of acts occurred which made the crime complète; 
but when the property is knowingly and fraudulently concealed from 
the trustée- — a fact that may be proved like any other fact — the bank- 
rupt is hable to prosecution and the statute of Hmitations begins to 
run. In other words, it rurts from the time of the commission of the 
offense. 

There are certain conspiracies' where the statute would not begin 
to run when the conspiracy is completely formed, because the plot 
contemplâtes the bringing to pass a continuons resuit that will not 
continue without the continuous co-operation of the conspirators. In 
such case the crime contemplâtes something to be done in the future 
to forward the criminal purpose. United States v. Kissel, 218 U. 
S. 601, 607, 31 Sup. Ct. 124, 54 L. Ed. 1168. Even in conspiracy 
cases, the time the statute begins to run dépends on the character of 
the conspiracy. The conspiracy accomplished, or having a distinct 
period of accomplishment, is unlike one that is continuous. Hyde, et 
al. V. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114. 

If the indictment hère were for a conspiracy to conceal property 
of the bankrupt from the trustée, and contemplated continuous acts 
in which the conspirators were to co-operate to carry out the crim- 
inal intention, the statute of limitations would not begin to run at the 
completion of the conspiracy; for the offense charged would be con- 
tinuous, contemplating continuous future action to complète the crime. 
But hère we hâve no such charge and no such proof. The défend- 
ant is charged with the act of fraudulently concealing certain prop- 
erty. The fact that concealed property remains concealed does not 
continue the offense of conceaHng it, for "continuance of the resuit 
of a crime does not continue the crime." The murdered man con^ 
tinues to be dead, but that does not make his murder a continuing of- 
fense. 

The case at bar, we think, is controlled in principle by United States 

V. Irvine, 98 U. S. 450, 25 L. Ed. 193. That case was an indictment 

against an attorney for withholding pension nioney. He pleaded the 

statute of limitations of two years. The government replied: 

"You recel ved the money. You liave continu erl to wlthhold it thèse 20 
years; every year, every month, every day, was a withholding, withln the 
meanlng of the statute." 

But the court held: 

"We do not so construe the act Whenever the act or séries of acts neees- 
sary to constitute a criminal withholding of the money hâve transpired, the 
crime is complète, and from that day the statute of limitations hegins to run 
against the prosecution." 

The court said: 

"A refusai to pay on demand without Just excuse would constitute a with- 
holding at once." 

If the défendant before bankruptcy concealed property, and kept 
it concealed till after bankruptcy and the appointment of a trustée, 
and failed to surrender it, he would violate the statute, although the 
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initial concealment was before he was a bankrupt. Alkon v. United 
States, 163 Fed. 810, 90 C. C. A. 116; Cohen v. United States, 157 
Fed. 651, 85 C. C. A. 113. And the statute limiting the prosecution 
would run "from the commission of the offense." Each case must 
dépend on the facts showing the act or séries of acts constituting the 
alleged offense. But, manifestly, the offense was completed, if the 
property was concealed knowingly and fraudulently before bankrupt- 
cy, and, on the appointment of a trustée, the bankrupt failed to sur- 
render it or to disclose the disposition he had made of it. It is sug- 
gested that the record does not show that the trustée demanded the 
concealed property. But the statute vested the trustée with title, and 
made it his duty to take possession and to seek to get possession of 
the bankrupt's estate. It has been held that the court may présume 
that a demand was made when the situation of the parties is such as 
to render it improbable that it would be neglected. Wood on Limita- 
tion of Actions, § 118. In civil actions on contract the statute of 
limitations ordinarily begins to run from the time the right of action 
accrues and there is a party in existence to sue; in actions of tort 
the statute runs from the date of the tort; and, as a gênerai rule, 
in criminal cases, the statute of limitations begins to run when the 
crime has been committed. 

VVe find nothing in the record, or in the nature of the offense 
charged, to take this case out of the gênerai rule. If it be conceded, 
therefore, that there was évidence tending to show that the défend- 
ant concealed the property within the meaning of the statute, there is 
no évidence that such concealment was within 12 months before the 
finding of the indictment. 

The rulings of the trial court do not conform to this view, and it 
follows that the judgment must be reversed, and the cause remanded 
for further proceedings conforming to this opinion. 



CITY OF rvANKAKlJE v. AiMEKICAN WATER STTPPLY CO. 

(Circuit Court of Appeals, Seventli Circuit. April 23, 1912.) 

No. 1,862. 

1. Courts (§ 4S0*) — JuuisniCTioN of Fbdekal Courts — Kkmedy in State 
Court. 

Hurd's Kev. St. 111. 1909, c. 24, § 267f, after auttiorizing city eouucils, 
by ofdinaiice, to fix maximum water rates, provicies that, in case tlie cor- 
porate authorities flx unjust aud unreasonable cbai'ges, tlie same uiay be 
reviewed and determiiied by tbe circuit court of the couuty in wliich the 
city is located. Ueld that such section, in so far as it attempted to cou- 
ler powers ou the courts to review the reasonableness of rates so fixed, 
was lu violation of Const. 111. art. 3, relative to the distribution of pow- 
ers of government, that the législative function of rate-maklng ended 
in the city council ; and heuce, alleged confiscatory rates liaving been 
adopted by a city ordiuance, the water company, subject thereto, was not 
bound to apply to the local court for review before Instltuting injunctlon 

•For other cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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proceedings In a fédéral court of concurrent jiirisdiction to restraln the 
enforceœent of thé ordlnance, on the ground t'hat it amounted to a taklng 
of its property without due process of law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1341, 1372- 
1375; Dec. Blg. § 489.* 

Conflict of jurlsdictlon of fédéral courts with state courts, see note 
to Loulsville Trust Co. v. City of Cincinnati, 22 C. G. A. 356.] 

2. Wateés and Wateb Courses (§ 203*) — Wateb Rates — Right to Relief — 

Review bt Courts. 

Where complalnant water company clalmed that a city ordlnance flx- 
Ing water rates was conflscatory, and. If enforced, would constitute a 
taklng of complalnants' property without due process of law, it was uot 
bound to delay injunctlon proceedings until the ordlnance had been in 
fact carrled into effect and Its coniiscatory character demonstrated by 
actual opération, but was entltled to sue at once, assumlng the burden 
of proving that the opération of the ordlnance would necessarlly be so 
coniiscatory as to violate the fédéral Constitution. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
Il 290-299; Dec. Dig. § 203.*] 

3. Injunction (I 151*) — Tempokaby Injunction — Trial. 

A full trial on the merits is not required on the hearlng of an applica- 
tion for a temporary injunction. 

[Ed. Note. — ï^r other cases, see Injunction, Cent. Dig. § 336; Dec. 
Dig. § 151.*] 

4. Appeal and Ebror (| 954*) — Injunction (| 135*) — ^Review — Matters of 

Discrétion — Issuancb of Temporary Injunction. 

Issuance of a temporary injunction is largely withln the discrétion of 
the trial court, the exercise of whlch wlll not be reversed unless a clear 
abuse of discrétion appears. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent, Dig. §§ 3818- 
382i ; Dec. Dig. § 954 ;• Injunction, Cent. Dig. | 303 ; Dec. Dlg. § 135.*] 

5. Injunction (| 144*) — Issuance — Vebified Bill. 

Where a water company filed a verltled blll for an Injunction restrain- 
Ing the enforcement of an alleged conflscatory ordlnance flxlng water 
rates, and there was no claim that the blll did not state façts sufficlent 
to constitute a cause of action, the city havhig made no countershowing, 
It was not an abuse of the trial court's discrétion to Issue a temporary 
injunction on the verifled blll wlthout supportlng affldavits. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 316, 317, 321 ; 
Dec. Dig. I 144.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Illinois. 

Suit by the American Water Supply Company against the City 
of Kankakee. From an order granting an injunction pendente lite, 
défendant appeals. Affirmed. 

W. H...Dyer, Frank Lindley, and Walter C. Lindley, for appel- 
lant. 

W. R. Hunter, for appellee. 

Beforè BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. Three reasons are advanced why the 
pendente lite injunctional order in this suit by the Water Company 
to restrain the city from enforcing its water rates ordlnance of 
March 20, 1911, is erroneous. 

•For otùer cases Bee sametoplc & i humbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 



CITY or KANKAKEE V. AMERICAN WATEE SUPPLY CO. ^59 

[1] 1. Because a judicial inquiry could not be entertained until 
the Water Company had first exhausted its remedy of législative 
review in the circuit court of the county. 

Section 267f, c. 24, Hurd's 111. R. S., after authorizing city coun- 
cils to fix by ordinance maximum water rates, provides : 

"And In case the corporate autliorities of any such city, town or village 
s^liall fix iin.inst and imreasonable charges, the sanie may be reviewed and 
determlned by the circuit court of the county in which sucU city, town or 
village may be." 

No décision of the Illinois Suprême Court has been called to our 
attention, or been found by us, that holds that the Législature by 
the foregoing provision intended, or had the power if it had the 
intent, to delegate to the Circuit courts of the counties the légis- 
lative function of fixing rates. In Freeport Water Co. v. Freeport 
City, 180 U. S. 587, 601, 21 Sup. Ct. 493, 499, 45 L. Ed. 679, the 
Suprême Court of the United States, noting that the Illinois Su- 
prême Court had referred to this provision, "but not in such a way 
that it can be confidently said that the power given to the circuit 
court was only to review the rates fixed by the city council and 
to détermine them to be reasonable or unreasonable, or whether the 
court could go farther and fix rates," observed that "the former 
seems a natural construction." 

Though what powers a State may choose to vest in its courts is 
not a fédéral question, and though the fédéral courts are bound in 
that respect to accept the State Suprême Court's interprétations 
of the State Constitution and statutes, we will not assume that the 
Illinois Suprême Court, in view of article 3 of the lUinois Con- 
stitution relative to the "distribution of powers," would uphold the 
provision in question as conferring législative powers upon courts. 

Our own judgment is that the législative function of rate-making 
ended in the city council, and that appellee, a citizen of Maine, had 
the right to seek in the local court or in the fédéral court of con- 
current jurisdiction a judicial investigation of the question whether 
its property was being taken without due process. 

[2] 2. Because this suit was prematurely brought. Before the 
ordinance went into effect, the bill was filed and the injunctional 
order issued. Would the ordinance, if obeyed, prove to be confis- 
catory, is the question presented by the bill ; and the city's conten- 
tion is that no affirmative answer can be given unless actual opéra- 
tions under the ordinance shall furnish a démonstration. Knox- 
ville V. Water Co., 212 U. S. 1, 29_Sup. Ct. 148, 53 L. Ed. 371, is 
cited as a précèdent for the contention and as requiring a dismissal 
of the bill without préjudice. But the Knoxville Case was decided 
on issues joined and on a full considération of the évidence adduced. 
Neither it nor any other précèdent with which we a.re familiar 
rules that an owner is bound to stand by and see his property con- 
sumed in an experiment; that his only remedy is an action for 
damages; that he has no standing in advance of the taking to ask 
a court of equity for protection from confiscation. But, as pointed 
out in the Knoxville Case, in so asking he assumes a very heavy 
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burden. "If a company of this kind chooses to décline to observe 
an ordinance of this nature and prefers rather to go into court with 
the claim that the ordinance is unconstitutional, it must be pre- 
pared to show to the satisfaction of the court that the ordinance 
would necessarily be so confiscatory in its effect as to violate the 
Constitution of the United States." 

[3-5] 3. Because the facts did not warrant the issuance of the 
temporary injunction. No affidavits were offered by either side. 
Each was content to rest the application on the averments of the 
verifîed bill. It is not pretended that the bill fails to state facts 
sufficient to constitute a cause of action. Assaults go rather to 
the point that gênerai allégations of fact, proper in a pleading, were 
not supported by spécifie facts which would be proper in évidence. 
But a full trial of the merits is not required on a hearing of an 
application for a preliminary injunction. Issuance of such a writ 
is largely within the discrétion of the trial court. On review a re- 
versai is not permissible unless a clear abuse of discrétion appears. 
Hère, if an unconstitutional ordinance were allowed to go into ef- 
fect, the Water Company might hâve grave difficulty in recover- 
ing its confiscated earnings from numerous and perhaps irresponsi- 
ble consumers. On the other hand, if a constitutional ordinance 
is being wrongfully suspended, the Water Company could be made 
to restore its excessive charges ; and, if there is any doubt of it, 
certainty can be had at any time by the court's requiring a bond or 
a deposit from the Water Company. In this situation, and consid- 
ering that the city offered no countershowing whatever, we cannot 
say that the court abused its discrétion in accepting the verified 
allégations of a good bill as a sufficient foundation for the prelim- 
inary injunction. 

The order is affirmed. 



MORKY V. THYBO. 

(Civeult Court of Appeals, Seventli Circuit. April 23, 1912.) 

No. 1,849. 

1. rilYSICIAKS AND SunOEONS (§ 10*) ilALPRACTICE — tîUEGEONS JOINTLY Es- 

OAGED — Division of Wobk. 

Where two surgeons are independentiy engaged liy a patient, and serve 
togetlier by mutual consent, tliey are entitled, in the absence of instruc- 
tions to the contrary, to malve such division of service as in tlielr bonest 
judgment the clrcumstances niay require; eaeh being required, not only 
to bring to the case the ordinary knowledge and skill of the profession, 
but also to give his best Personal attention and care thereto. 

[Ed. Note.— For otlier cases, see Fhysicians and Surgeons, Cent. Dig. 
§ 31 ; Dec. Dig. § 16.*] 

2. PiiysiciANs AND Surgeons (§ 10*) — Joint Service — Liability. 

Where two surgeons, independentiy eugaged by a patient, serve to- 
gether by mutual consent, each, in serving with tUe other, is answerable 
for his own conduct and for ail the wrongful acts or omissions of the 
other, which he obsei"ves and lets go on without objection, or which in 

•For otber cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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the exercise of reasonable diligence unfler tlie circumstances be should 
hâve observed. 

[Ed. Note. — For other cases, see Ftiysicians and Surgeons, Cent. Dig. 
§ 31 ; Dec. Dig. § 16.*] 
3. Phtsicians and Subgeo>'s (§ 16*) — Joint Service — Scope or Liability. 

Plaintiff Independently employed défendant and R. as surgeons to at- 
tend ber in child birth. Before removing the child witli instruments, it 
was agreed between them that défendant sïhould admlnister the iinses- 
thetic and that R. should do the operating. Thereafter plalntifC charged 
défendant with malpractice, in that the instruments used were unsteri- 
lized, that ail of the afterbirth was not renioved, and that R. left plain- 
tiff so badly lacerated that sewing was necessary, and that the lacéra- 
tions were not sewed. Held, that c.efendant was not liable for such acts, 
unless he, in the exercise of reasonable diligence under the circumstances, 
should hâve known of theni, or that anythlng occurred to lead him to 
believe that E., a sldllful surgeon, would hâve so performed the opération. 

[Ed. Note. — For other cases, see Physicians and Surgeons, Cent. Dig. 
§ 31 ; Dec. Dig. § 16.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

Action by Rhoda Thybo against L. L. Morey. Judgment for plain- 
tiff, and défendant brings error. Reversed and remanded, with di- 
rections. 

Chris P. Ellerbe, Linn R. Brokaw, and Dan McGlynn, for plaintiff 
in error. 

Frank F. Noleman, June C. Smith, and William F. Bundy, for de- 
fendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

Bx\KER, Circuit Judge. Morey, plaintiff in error, a physician and 
surgeon, seeks to reverse a judgment against him for malpractice. 

Three counts were in the déclaration. Two v^-ere broad enough to 
cover every act of JMorey's throughout the case. In the third, Mrs. 
Thybo alleged that Morey, "together with one Rice, another physician 
and surgeon whom the défendant then and there called in to assist 
him and for consultation," negiigently tore and lacerated her vagina 
and utérus in delivering her of a child, failed to remove ail of the 
afterbirth, and used unsterilized instruments, in conséquence of which 
blood poisoning developed. 

At the close of the évidence Morey asked for a directed verdict and 
separately moved that the third count be withdrawn from the jury. 

Undisputed f acts are that ALorey alone was first employed ; that 
from June 5th, when the amniotic sac broke, until 10 p. m. of June 
llth Morey vv^as in sole charge; that Morey had no business relation, 
or even acquaintance, with Rice; that Mrs. Thybo and Rice were 
oldtime f riends ; that in the afternoon of the llth Mr. Thybo, the hus- 
band, telephoned to Rice to corne from St. Louis to the Thybo home 
at Vandalia, 111. ; that after Rice's arrivai at 10 p. m. he concluded 
from his examination that delivery was impossible without the use of 
instruments ; that, by agreement of Rice and Morey, Rice was to use 
the instruments and Morey to administer the ansesthetic; that this 

•For otlier cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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division of service was known to Mrs. Thybo and lier husband, and 
not objected to; that deliveries of the child and of the placenta, Morey 
and Rice each doing his part, were éffected during the early hours of 
the 12th ; that Morey lef t at 2 a. m., and Rice returned to St. Louis 
at 4 a. m. ; and that subséquent treatment was by Morey. 

Throughout the giving of testimony it clearly appears that Morey 
was contending, first, that his own conduct, both before Rice came in, 
and after Rice had left, and also while Rice was présent, was without 
f ault ; and, second, that he was in no wise responsible for any of Rice's 
malpractices. Inasmuch as every act of Morey's for which he would 
be immediately responsible was within the first two counts, the ques- 
tion presented by the motion to ignore the third count was whether,. 
under ail the évidence, there was any légal basis for charging Morey 
with Rice's acts or omissions. 

If the pleader meant to hold Morey on the principle of respondeat 
superior, the above-recited facts show that the attempt was vain. 
Rice's only contractual relation was with the Thybos. 

[1,2] Two physicians, independently engaged by the patient and 
serving together by mutual consent, necessarily hâve the right, in the 
absence of instructions to the contrary, to make such a division of 
service as in their honest judgment the circumstances may require. 
Each must not only bring to the case the ordinary knowledge and 
skill of the profession, but also give his best personal attention and 
care. Harris v. Fall, 177 Fed. 79, 100 C. C. A. 497, 27 L. R. A. (N. 
S.) 1174. Each, in serving with the other, is rightly held answerable 
for his own conduct, and as well for ail the wrongful acts or omis- 
sions of the other which he observes and lets go on without objec- 
tion, or which in the exercise of reasonable diligence under the cir- 
cumstances he should hâve observed. Beyond this, his liability does 
not extend. Harris v. Fall, supra ; Keller v. Lewis, 65 Ark. 578, 47 
vS. W. 755 ; Hitchcock v. Burgett, 38 Mich. 501 ; Brown v. Bennett, 
157 Mich. 654, 122 N. W. 305. 

By the court's charge to the jury the somewhat vague allégations 
of the third count respecting the theory on which Morey was sought 
to be held for Rice's malpractice were construed in accordance with 
the foregoing principles. Is there any évidence to sustain that theory 
of liability? 

Using unsterilized forceps, not removing ail of the afterbirth, and 
leaving the patient so badly torn that sewing was necessary, without 
performing the opération himself or giving notice of the condition, 
were the alleged wrOngful acts and omissions on the part of Rice. 

[3] Whether the forceps were sterilized or not was a matter of 
sharp dispute ; but, of course, the jury's finding that they were not 
must be acCepted. We hâve carefully read the entire bill of excep- 
tions, and we find the following situation established without con- 
flict: Rice brought his own instruments. After his examination and 
décision to use forceps, Morey went into the bedroom and got ready 
to administer the ansesthetic. Mrs. Thybo was lying crosswise on the 
bed. Morey was at her head. After Morey was in that position, he 
did not see Rice until he came into the bedroom attired in surgeon's 
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garb and with the instmments in his hands. There was no testimony, 
disregarding the testimony that the instruments were sterilîzed with 
boiling water in the kitchen, that Morey saw the instruments before 
Rice brought them into the bedroom. Their location prior to that 
was given by one witness. They were in their case on a table 
against the wall in the sitting room at a point beyond the range of 
vision of any one in the bedroom. Consequently no basis was af- 
forded by the évidence for a finding that Morey knew of and ac- 
quiesced in the use of unsterilized forceps. By the exercise of rea- 
sonable diligence, under the circumstances, should he hâve known? 
Not unless, while attentively engaged in his own part of the service, 
he ought gratuitously to bave entertained a suspicion that an, appar- 
ently learned and skillful surgeon was about to commit a gross méd- 
ical offense, and to hâve followed up the suspicion by inquiring 
whether his brother had forgotten to sterilize his hands and his instru- 
ments. No such unreasonable burden is imposed by the law. 

When the afterbirth was delivered, Rice examined it, found it to 
be entire, and at once had it disposed of. Morey, from across the 
bed, looked at it, and to him it appeared to be intact. Nothing in 
the record warrants a finding that Morey knew that Rice had not re- 
moved ail of the afterbirth. And hère, too, Morey was not bound to 
assume, in the absence of observable indicia, that Rice was incom- 
pétent. 

Similarly, with respect to lacérations, Morey, from his position, 
could not know of them for himself ; and from Rice's silence he was 
not négligent in inferring that no lacérations requiring repair opéra- 
tions had been inflicted. If Morey in his subséquent visits negligently 
failed to discover promptly and to treat properly the lacérations and 
the blood poisoning, those were matters of his own direct responsibility. 

For; the error in submitting the third count to the jury, the judg- 
ment is reversed, and the cause is remanded, with the direction to 
grant a new trial. 



HARTFORD v. SMITH et al. 

(Circuit Court of Appeals, Third Circuit. October .30, 1912.) 

A'o. 1,609. 

1. Action , (§ 32*) — Fokm of Action — Abolition — Sïatctes — Actions Ex 

CONTRACIU AND EX Db:LICTO. 

■ Act Pa. May 25, ISSî (P. L. 271; Pepper & Lewis' Disc. PP. 5819, 5825), 
aboIisMng the distinctions tUeretofore existing between actions ex con- 
tractu and ex delicto, so far as relates to procédure, did not affect the 
distinction existing between sucli actions as to tlie légal rights of the 
parties ; and hence a money demand, recoverable in assunipsit, could 
not be recovered in trespass for conversion. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 257-261, 316; 
Dec. Dlg. § 32.* 

Forms of action in fédéral courts, following state practiee, ,see note to 
O'Connell v. Reed, 5 C. C. A. 59S.] 

fFor other cases see same topic & % numeek in Dec. & Ara. Digs. 1907 to date, & Rcp'r Indexes 
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2. Action (§ 27*) — Fosjî of Actiowt— Assumpsit — Trespass. 

Plaintiff alleged that détendants were brokers, and as such had sold 
certain stocks for plalntlïf, and reeelved $5,527.71, wliich it was défend- 
ants' duty to Immediately pay over to plaintiff on or without demand, 
, that défendants wliolly disregarded tlieir duties to plaintiff, as previously 
mentioned, to keep the proceeds of such stock solely and entirely appli- 
cable to earry ont plaintiff's particular transactions, but, with iutent 
to defraud plaintiff, cbnverted the fund to tlieir own use on November 
12, 1909, and coutinued, from that time until the présent, refusiug and 
neglecting to deliver or pay over to plaintiff such balance so illegally 
misappropriated. Ileld, that plaintitî's cause of action was in assumpsit, 
and that the déclaration in trespass was unsustaluable. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 160-195; Dec. 
Dig. § 27.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

Action by P. C. Hartford against Roland H. Smith and another, 
doing business as A. J. Davis & Co. Judgment for défendants, and 
plaintiff brings error. Affîrmed on condition. 

D. B. Hartford and E. J. Kent, of Pittsburgh, Pa., for plaintiff in 
error. 

W. W. Stoner, John S. Robb, Jr., and E. W. Arthur, ail of Pitts- 
burgh, Pa., for défendants in error. 

Before GRAY, BUFFINGTON, and McPHËRSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1] The Pennsylvania act of 
1887 (P. L. 271 ; 3 Pepp. & Lew. Dig. Laws, 5819, 5825) undertakes 
to abolish the distinctions theretofore existing between actions ex con- 
tractu and actions ex delicto, but only so far as relates to procédure. 
Sections 1 and 2 put this restriction affirmatively — "so far as relates 
to procédure" — while section 8 with greater emphasis puts it nega- 
tively as well as affirmatively: 

"The true intent and nieauing of this act is that * • * as to the action 
[evideutly, actions] herein recited, It applies to the procediire only, and the 
légal rights of the party are uot lu any way to be affected tliereby." 

As a contribution to the history of the act, the writer of this opin- 
ion may state of his own knowledge that a draft of the statute was 
submitted to the late JudgeSimonton, of Dauphin county, for con- 
sidération and criticism, and that the sentence just quoted from sec- 
tion 8 was inserted at his suggestion, in oî=der that no doubt might 
exist about the limited scope of the législation. And the appellate 
courts of Pennsylvania hâve taken this view in several cases. Fritz v. 
Hathaway, 135 Pa. 280, 19 Atl. 1011; Winkleblake v. Van Dyke. 
161 Pa. 7, 28 Atl. 937 (a décision concurred in by Justice Williams of 
Tioga county, who bas always been understood to be the draftsman 
of the act) ; and Busch v. Calhoun, 14 Pa. Super. Ct. 582. The mère 
label of the action is not décisive. As was said by Justice Mitchell in 
Fritz V. Hathaway: 

"Aecuracy and technieal précision hâve no terrors, except for the careless 
and the incompétent ; and the act of 1887 was not intended to do away with 

•For other cases see same toplo & ! numbeb in Dec. & Am. Digs. 1907 to daté, & Rep'r Indexes 
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them. As to ail matters of substance, completeness, accuracy, and précision 
are as necessary now to a statement as they were before to a déclaration 
in the settled and time-honored forms." 

See, also, Osborn v. Bank, 154 Pa. 137, 26 Atl. 289, Corry v. Rail- 
road, 194 Pa. 519, 45 Atl. 341, and Brandmeier v. Pond Creek Co., 
229 Pa. 284, 78 Atl. 273. 

[2] It is clear, therefore, that, although the name of the action now 
before us is "trespass," the légal rights of the parties are to be deter- 
mined as if it were the old action of trover and conversion. Indeed, 
this is conceded, and we may turn at once to the statement of claim 
in order to discover what particular wrong is complained of. The 
statement is not ambiguous. It recites that the défendants were stock- 
brokers ; that the plaintiff gave them certain orders to buy stocks on 
a margin ; that he put up whatever margin was demanded, this being 
always sufficient to protect them; that he was not notified that the 
shares would be sold, and gave no order to sell; and that the sale 
produced a balance in his favor of $5,527.71, "which it was the duty 
of défendants, as plaintiff's brokers, so as aforesaid to immediately 
pay over to plaintiff upon or without demand." The statement con- 
tinues : 

"Plaintiff further says that défendants wholly disregarded their duties to 
him, as hereinbefore uientioned, to keep and maintain the proceeds of the 
sale of said stocks and the marglns deposited with them by plalutifC as a 
fund solely and entlrely applicable for the purpose of earrying ont thèse par- 
ticular transactions, but dld, with intent to defraud plaintiiï, couvert and 
appropriate said tund to their own use, or the use of .souic other person or 
persons, and that on November 12, 1909, and continuing from that time until 
the présent, défendants, with Intent to defraud plaintiff, neglected, failed, 
and refused to dellver or pay over to plaintiff the balance of said fund 
amounting as above meutloned, to wit, .f5,.'527.71, which suni défendants hâve 
lllegally, unlawfully, and frauduleutly misappro]iriated and converted to their 
own use, or to the use of some other person or persons." 

The action is trover for the conversion of money, although the plain- 
tiff in error desires to treat it as an action for the conversion of the 
stocks. The learned judge held that in its présent form it could not 
be maintained, and we agrée with this conclusion. It should hâve 
been assumpsit, and if the suit had been dismissed for this reason, 
without préjudice to the plaintiff's right to bring the proper action, we 
might affirm the judgment at once. It is easy to understand why the 
action was brought in tort. Under the Pennsylvania practice some 
kinds of tort may still be redressed in a suit begun by a capias ad re- 
spondendum, which requires the entry of bail to the action. This suit 
was so begun, and, as a judginent for the plaintiff would also hâve 
supported a capias ad satisfaciendum, the défendants might hâve been 
committed to prison, until discharged according to law. But no such 
resuit would follow a recovery in assumpsit, and, as already stated, the 
suit should hâve been in that form of action. So far as appears from 
the uncontradicted évidence, the défendants were under no obligation 
to return spécifie money to the plaintiff, but owed him a duty that 
might be discharged by the payment of money generallv- See Little 
V. Gibbs, 4 N. J. Law, 211 ; Davis v. Thompson, 10 Sad.' (Pa.) 563, 14 
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Atl. 169; Aurentz v. Porter, 56 Pa. 115; Life Ass'n v. Catlin, 2 
Walk. (Pa.) 338; 38 Cyc. 2014, H, note 53; 28 A. & E. HHcy. (2d 
Ed.) 652, § 5, note 7. 

The, practical reason against affirming the judgment as it stands 
is this: It is not a mère dismissal of the suit without préjudice, but 
a judgment in favor of the défendants, and with the présent. record 
the doctrine of res judicata might giye the plaintiff trouble if he 
brought another suit. This would be unjust, for the défendants con- 
cédé that they owe the money, and are only defending âgainst the 
drastic remedy that has been invoked, Indeed, they offered the plaio- 
tifï a note for the full amount of his claim, although thé note was aft- 
erwards returned. In order, therefore, that the Htigation may per- 
haps end hère, we shall enter no judgment for the présent; but we 
direct the clerk of this court to notify counsel that, if the défendants 
shall confess judgment to the plaintiff on or before November 30, 
1912, in an action ex contractu for $5,527.71, with interest from No- 
vember 12, 1909, and if the District Court shall certify us that this 
has been donc, we will then affirm the judgment. Otherwise, we shall 
be obliged to reverse it f ormally, with leave to the plaintiff : to apply 
to the District Court for permission to change the form of action 
under the Pennsylvania statute of 1871 (P. L. 265 ; 3 Pepper & Dewis' 
Digest Laws, col. 5894). The act reads as follows: 

"In ail actions pendlng or hereafter to be brought in the 'several èourts 
of this comnionwealth, said courts shall hâve power at any stage of the pro- 
ceedings to permit au amendment or change iri the form of action if the 
same shall be necessary for a proper décision of the cause upon its merits," 
etc., 

— and seems to provide a remedy for the existing situation. 



VILTKR Mi'tt. CO. V. QUIRK. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 23, 1912.) 

No. 1,804. 

1. Master and Servant (§ 106*)— 1n.iueies to Sisevant— Working Place. 

Where défendant contracted to Install a refrigerating plant for a pack- 
ing Company, défendant, whlJe doing the worli, necessarily made the 
paeldng couipany's plant its ovvn worldng place to the extent necessary 
to install the apparatus. 

[ïjd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
193-198; Dec. Dig. § 106.*] 

2. Mastek and Servant (§ 97*) — Injuries to Servant — Négligence. 

Défendant, having contracted to Install a refrigerating apparatus in a 
packing plant, sent II. to do the work, and he employed plaintiff, a steam 
fltter's helper, to assist. It belug necessary to lift eertaiu pipiug to a 
second-story window, U. deterniined to rig a biock and tackle from the 
wlndow in the third story, and for this purpose sent plaintitî for rope 
with which to tie cross-timbers. As plaintiff started to untangle the 
rope, he straightened up, raising one hand above his head, and, without 
looking, thrust his Angers into an electrie fan installed in the upper 
part of the window, the bottoin edge of the fan belug higher from the 
floor than plaintifî's height, resulting in three of his fingers being am- 

•For other cases see same topic & | numbèe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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putated. Beld, that danger of such an injury was not one reasonably to 
hâve been anticipated, and tliat défendant was not négligent in failing 
to provide against it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 163 ; 
Dec. Dig. § 97.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Action by John J. Quirk against the Vilter Manufacturing Com- 
pany. Judgment for plaintifif, and défendant brings error. Re- 
versed, with directions. 

Joseph B. Doe, for plaintifï in error. 
Jackson B. Kemper, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Défendant in error, plaintifif below, re- 
covered a judgment on account of personal injuries. Error is 
mainly predicated on the court's refusai to direct a verdict in fa- 
vor of défendant. Conflicts in testimony must, of course, be re- 
solved against défendant, and the évidence viewed in the strongest 
aspect in favor of plaintifï. 

Se taken, the case is briefly this: Défendant is a corporation 
having a factory at Milwaukee, Wis., for making refrigerating 
plants, which it installs in its customers' places. North Packing 
Company contracted with défendant for the installation of a re- 
frigerating plant in its sausage factory at Somerville, Mass. Hart- 
man, defendant's superintendent, was sent to do the work. At 
Somerville, Hartman employed plaintifif and Ryan to assist. Plain- 
tifif, 22 years old, had worked about 3 years as a steam fitter's help- 
er, part of the time for North Packing Company. He was gener- 
ally familiar with the factory, but not with the room in which he 
was hurt. To lift some heavy piping and take it into the building 
through a second-story window, Hartman decided to rig a block 
and tackle from a window immediately above in the third story. 
In the third-fîoor room were several cooking vats. Two of thèse 
were near the window, about 2 feet from the wall, with a passage- 
way of about 2iA, feet between them leading to the window. To 
support the block and tackle Hartman had determined to place a 
timber across the window inside and one outside, and to tie the 
timbers together with rope. To do this work the lower sash of 
the window was moved. When the timbers were placed, Hartman 
and Ryan holding the window open and the timbers in position, 
plaintifif found that the rope at hand was not sufificient. Hartman 
asked where more rope could be had. Plaintifif said he would go 
to the machine shop of the factory and try to get some. He re- 
turned where Hartman and Ryan were still holding the window 
and the timbers in place, and threw a pièce of rope on the floor. 
It was tangled. In untangling it he straightened up and raised 
one hand above his head, without looking where his hand was go- 

*For other caset see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing. Three fingers were eut off by an electric fan, wliich was in- 
stalled in the upper part of the window; the bottom edge of the 
fan being higher from the floor than plaintiff's height. This fan, 
even when steam and vapor were in the room, could readily be 
seen by one approaching the window, when several feet away, if 
his gaze was directed upon it. There was évidence from which the 
jury might, and presumptively did, find that plaintiff did not know 
of the fan; that steam and vapor in the room might prevent a 
person of ordinary prudence, while engaged in carrying timbers 
and ropes, from noticing the fan, unless he were looking for it or 
had his attention called to it; that the noises from the boiling vats 
would drown the whirring sound of the fan; and that Hartman 
had actual knowledge of the fan and its location. 

[1,2] Granting that plaintifï may not be legally blamed for fail- 
ing to observe the fan and for throwing his hand above his head 
without looking, we are unable nevertheless to sustain the judg- 
ment. As a foundation for his case it was first necessary for plain- 
tifï to show that défendant was guilty of a breach of duty owed to 
him. Défendant was not an insurer. It owed only the duty of 
using reasonable care in the conduct of its business. No want of 
care in employing Hartman is suggested ; but, of course, défend- 
ant was answeral)le for Hartman's wrongful acts and omissions 
within the scope of his employment. North Packing Company's 
plant was not defendant's; but, of course, défendant made the 
plant its own working place to the extent necessary to the instal- 
lation of the refrigerating apparatus. What did Hartman do or 
omit that indicated a want of ordinary foresight? No dangerous 
machines or tools were given plaintiff to use. Plaintiff and Ryan 
had been intrusted with the work of getting the timbers and rope 
ready. When Hartman and Ryan were holding the window open 
and the timbers in place, and plaintiff was tying one end of the 
timbers with the rope that had been brought to the place before 
the work was commenced, the place in which the work was to be 
donc was safe. To stand on a solid floor and tie a rope around 
timbers at the knee-high window sill involved no obvious and im- 
minent péril. When plaintiff discovered that he needed more rope 
and brought it, Hartman was still engaged with Ryan in holding 
the window and timbers in place for plaintiff to complète the ty- 
ing. Hartman did not furnish plaintiff the tangled pièce of rope; 
did not direct him when or where or how to untangle it; did not 
even know, so far as any évidence goes, that the rope was tangled. 
How was Hartman, under thèse circumstances, bound in reason to 
foresee that plaintiff might bring tangled rope to the place where 
the timbers were to be tied, and in untangling it raise his hand 
above his head, and without looking thrust his hand into the fàn? 
In our judgment, the évidence afforded no basis for finding that 
défendant, through Hartman, failed to exercise reasonable care in 
guarding plaintiff against dangers fairly to be anticipated. Fact 
of injury is not enough. To recover, a plaintiff must prove that 
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his injury was caused by a danger which the défendant might rea- 
sonably hâve anticipated. Commonwealth Steel Co. v. McCash, 
184 Fed. 882, 107 C. C. A. 206. 
The judgment is reversed, with the direction to grant a new trial. 



THE COLUMBIA. 

(Circuit Court of Appeals, Xinth Circuit. October 7, 1912.) 

No. 2,058. 

Seamen (§ 27*) — Lien fob Wages^Pbiohity ovek Moiitgaoe. 

The tact that officers employed to navigate a vessel were also stock- 
holders aud officers of the corporation owrier, whlch purchased it subject 
to a mortgage, which it assumed and agreed to pay, does not deprive 
them of the right to enforce a maritime lien for their wages as against 
the mortgagee. 

[Ed. Note. — For other cases, see Seamen. Cent. Dig. §§ 4, 1,">T-1C9 ; 
Dec. Dig. § 27.*1 

Appeal from the District Court of the United States for the 
Northern Division of the Western District of Washington. 

Suit in admiralty by Alex Zueghoer and others against the steam- 
ship Columbia ; James lîarron, claimant. Decree for libelants, and 
claimant appeals. Affirmed. 

Robert McMurchie, of Everett, Wash., for appellant 
Million & Houser and George Friend, ail of Seattle, Wa.sh., for 
appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

RQSS, Circuit Judge. The record shows that the Columbia was 
a steamship duly registered under the laws of the United States, 
plying in the waters of Puget Sound, and that her then owner, one 
Good, mortgaged the steamer to the appellant, Barron, to secure 
to him the payment of $10,500. With that mortgage existing, 
Good, in Mardi, 1910, sold the boat to a corporation, called Sound 
Motor Company, which assumed and agreed to pay the mortgage. 
During the months of April, May, June, and until about the mid- 
dle of July of the year mentioned, the ?\lotor Company operated 
the vessel on the Sound through certain of the stockholders of the 
corporation — its président, one Munck, first having charge of the 
ship, at which time the libelant K. J. Johannson was mate of it, 
and the libelant Zueghoer the purser. Subsequejitly K. J. Johann- 
son succeeded Munck in command of tlie boat, and the libel- 
ant Julius Johannson became mate. Ail of thèse parties, to wit, 
Munck, Zueghoer, and the two' Johannsons, as bas been said, were 
stockholders of the MotOr Company. Their opération of the boat 
was not successful, and under it the ship became indebted in a con- 
sidérable sum, which Barron wàs compelled to pay in oi^Jer to pro- 
tect his mortgage. The mortgage not having been paid, Barron, 

•For other. cases ç ee same topic & i nuiibeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
199 F.-^9 
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pursuant to its provisions, took possession of the boat on the ISth 
day of July, 1910. 

The record shows that there was then due Zueghoer, on his 
wages for the months of April, May, June, and July, the aggregate 
amount of $229, that there was likewise due K. J. Johannson, for 
the months of April and May, the aggregate sum of $155, and to 
Julius Johannson, for the month of June, the sum of $65, no part 
of either of which sums was paid, and for which respective sums 
the présent libel was brought by them. 

In addition to the déniais contained in the answer of the claim- 
ant, Barron, who filed a bond for the release of the vessel, he set 
up three affirmative défenses, in the first of which he alleged the 
exécution of the mortgage by Good, his subséquent sale of it to the 
Motor Company, subject to the mortgage, the agreement of the 
Motor Company to pay it, that the libelants were officers and trus- 
tées of that Company, and the opération of the boat by the Com- 
pany, through those ofïicers, during which time the indebtedness 
was incurred which he was compelled to pay. 

After the claimant took possession of the boat, he, at the solici- 
tation of the libelants, continued its opération in the hope and ex- 
pectation that they would be able to buy or efïect a sale of it to the 
benefit of the respective parties to that arrangement, Barron pay- 
ing their wages during such time; but their efifort was without 
success, and the arrangement soon came to an end. At the incep- 
tion of it, Barron knew that the libelants claimed a lien on the ship 
for their back wages, and the évidence shows that there was some 
talk between the parties concerning a waiver thereof ; but neither 
the findings of the court below, nor the évidence, show any such 
waiver. 

It is urged, however, on behalf of the appellant, that, inasmuch 
as the libelants were stockholders in the Motor Company at the 
time the back wages claimed were earned, they should not be al- 
lowed a lien therefor; that to do so will in some way operate as a 
"gross fraud" on the claimant. We are unable to see in what way. 
Alaska & P. S. S. Co. v. C. W. Chamberlin & Co., 116 Fed. 600, 
54 C. C. A. 56, and other like authorities cited by the appellant, 
are inapplicable to the présent case. 

The judgment is affirmed. 



WASSON V. O'GARA COAL CO. 

(Circuit Court of Appeals, Seventh Circuit. May 29, 1912.) 

No. 1,885. 

CONTKACTS (§ 348*) — ASSUMPTION OF OONTKACT — PrESUMPTION. 

Where defeudant purchased the mine of ttie Morris Coal Company 
which had a contract for the sale of coal to plalntlfC, the fact that such 
contract with a written assignaient indorsed thereon by the coal Com- 
pany was left by it, together with the deed, abstracts, and other con- 

*For otber cases see same topic & % numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tracts, in the office of âefendant's attorney at tlie tlme the sale was 
elosed, nalsed a presumptlon that défendant assumed the contract, which, 
however, was rebuttable by proof to the contrary. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 1754-1780; 
Dec. Dig. § 348.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Illinois. 

Action by C. M. Wasson agaiiist the O'Gara Coal Company. 
Judgment for défendant, and plaintifï brings error. Affirmed. 

L. O. Whitnel and W. V. Choisser, for plaintiff in error. 
M. S. Whitley, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. Wasson had a contract with the Morris Coal 
Company for the sale and delivery to him of certain araounts of 
coal. O'Gara obtained from the Morris Company an option to pur- 
chase its mine. In the option there was a provision that existing 
contracts between the Morris Company and its customers should 
be filled by O'Gara or his assigns. O'Gara elected to purchase for the 
O'Gara Coal Company. The deed to the O'Gara Company con- 
tained no assumption of the Wasson contract, nor did the O'Gara 
Company exécute any separate instrument of assumption. 

Wasson's action being for damages on account of the O'Gara 
Company's refusai to carry out the Morris Company's contract, 
the burden of proving the assumption was on him. The option was 
purely executory, and any terms not embodied in the final transac- 
tion must be deemed waived. To show that his contract was in- 
cluded Wasson proved that his contract, with a written assignment 
indorsed thereon by the Morris Company to the O'Gara Company, 
was left by the Morris Company together with the deed, abstracts, 
and other contracts in the office of the attorney who acted for the 
O'Gara Company at the time the transaction was elosed. The trial 
court treated this as prima facie évidence of an assumption. Was- 
son contends that it was irrebuttable. Inasmuch as the Wasson 
contract may hâve been among the other papers by oversight or 
fraud, the court properly permitted the O'Gara Company to prove 
that it explicitly rejected the Wasson contract and notified the Mor- 
ris Company that the purchase would not be made if the Wasson 
contract was included. On Wasson's behalf évidence in rebuttal 
of the O'Gara Company's position was introduced ; and the dis- 
pute of fact was submitted to the jury under instructions to which 
no exceptions were taken. 

We find no error in the record, and the judgment is accordingly 
aiîirmed. 

•For other cases see same toplc & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LASSIiEY V. BROWNELL. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1912,) 

No. 1,995. 

Mines and Mineeals (§ 38*) — Lands in Alaska — Contest Between Home- 

STEAD SBTTLER AND MiNEBAL LOCATOR — SuiT TO QtJIET TITLE. 

In Act May 14, 1898, c. 299, § 10, 30 Stat. 413 (U. S. Comp. St. 1901, 
p. 1469), authorizlng persons, associations, or corporations occupying pub- 
lic lands in Alaska for purposes of trade, etc., to purchase the same, net 
exceeding 80 acres, the provision for the bringing of a suit to quiet 
title by an adverse claimant does not apply to eontests arising between 
homestead settlers and locators of minerai claims concerning the minerai 
or nonmineral character of the land claimed by both, which is a matter 
within the jurisdiction of the Land Department; nor is such provision 
extended by the amendment of Mareh 3, 1903 (32 Stat. 1028, c. 1002 [TJ. 
S. Comp. St. Supp. 1911, p. 606]). 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. |§ 
87y2-113; Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska; Edward E. Cushman, Judge. 

Action at law by H. L. Lassley against Don Carlos Brownell. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

S. O. Morford, of Seward, Alaska, and Jas. Alva Watt, of San 
Francisco, Cal., for plaintiff in error. 

L. V. Ray, of Seward, Alaska, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The questions presented in this case 
are identical with those which were involved in the case of John A. 
Nelson v. Don Carlos Brownell, 193 Fed. 641, 113 C. C. A. 509, de- 
cided at a récent term of this court. 

Upon the considérations and authorities which led to the décision 
in that case, the judgment of the court below in the présent case is 
affirmed. 



MARSHALL & STEARNS 00. et al. v. MtJRPHY MFG. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. October 28, 1912.) 

No. 2,117. 

1. Patents (§ 328*) — Infeingement — Apartment Wall Fuhniture. 

The .Jordan patent. No. 892,668, for an impi'ovenient in apartment wall 
furniture, conslsting of a door or panel centrally pivoted at the top and 
bottoni in the wall of an apartment, so as to be turuable on a vertical 
axis, having on oue side a lied hinged at the bottom, so that it may be 
folded to stand vertically when not in use, and on the other side an ar- 
ticle of furniture, such as a wardrobe or book case, as limited by the 
prior art and the proceedings in the Patent Office, is not infringed by 
the device of the Murphy patent No. 1,007,596, for a disappearing bed, 
which consists of a door htnged at the side, upon the back of which there 
is mounted a bed. 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 10S*)^-Gonstbuction — Effect of Pi!oceeuin(!s i.v Paient Of- 
fice. 

The rule that a patentée, who lias acquieseed lu tlie rejeetion by tlie 
Patent Office of broad chiliiis and llinited the same, camiot claini tlie beii- 
efit of tUe rejected elaini, is not alïected by the faet fbat the rejeetion 
was upon an interfereiiee, aud tliat the interferiug aiiDlicatkm bas beeti 
witlîdrawn or abandoued. 

[Ed. Xote. — For other cases, see Patents. Cent. 1)1^'. §§ 2i3V2, 244; 
Dec. Dis. § KJ^-" 

ConcUislvene.'^s and effeet of décisions of Patent Office in proceedings 
on application, see note to Novelty Glass ilfg. Co. v. Brookiield, 95 C. 
0. A. .^.TO.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; WilHam C. Van 
Fleet, Judge. 

Suit in'equity by the ]\Iarshall & Stearns Company and Charles 
R. Jordan against the Murphy Manufacturing Company and William 
L. Murphy. Decree for défendants, and complainants appeal. Af- 
firmed. 

Charles E. Townsend, of San Francisco, Cal., for appellants. 

John H. Miller and Wm, K. White, both of San Francisco, Cal., 
for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. From the decree of the court below, 
di.smissing the appellant's bill, on the ground that the appellees had 
not infringed the letters patent sued upon, the présent appeal is taken. 

I 1 1 The appellant's letters patent No. 892,668 were issued on July 
7, 1908, to Charles R. Jordan, for an improvement in "apartment 
vvall furniture," the object of which is to provide a means whereby 
an ornarnental article of furniture or other fixture may appear within 
an apartment during the day, and which may be reversed to présent 
a bed or couch to be occiipied at night. The structure consists of a 
door or panel centrally pivoted at the top and bottom, in the Vk'all of 
an apartment, so as to be turnable upon a vertical axis. It carries 
vipon one side a bed hinged at the bottom, so that it may be folded 
to stand vertically against one side of the door when not in use. On 
the other side is attached an article of furniture or ornament, 3uch 
as a wardrobe, a mirror, a bookcase, or a mantel with a gas grate 
below. Such furniture will appear in the apartment during the day- 
time; at night, upon reversing the panel, the furniture will disappear 
into a recess or small adjoining room, and the bed will appear in the 
room, there to be dropped into horizontal position for use. The 
peculiar features of the invention are the stops, which are described 
as follows: 

"The door or carrjing structure, 2, has a projectlng stop, lô, which, when 
the door Is turned in one direction, contacts with the correspondiug edge, 1(1, 
of the openiiig in tbe wall, A. The opposite edge swings freely through the 
openlng upon tbe other side to allow the devlce to be reversed : but, when 
In the position just described, the vertical joint may be concealed by a strlp, 
17, which is hinged as shown at IS, so as to be partlally turned around, and 

*For otber cases see same topic & § nvueer in Dec. & Am. Digs. 1907 to date, & Hep'r luda^te* 
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Its outer face, when tUus turned, forms a stop against wMeli the part, 15, 
Is arrested when the devlce has been reversed. Thls structure is locked in 
elther position by means of a' foot lever, 19, having an upturned end fur- 
nished, which engages an opening in the bottom of the door, 2, and whieh is 
made to normally engage such an opening by the action of a sprlng, 21." 

The structure which is alleged to infringe is covered by letters pat- 
ent 1,007,596, issued October 31, 1911, to W. L. Murphy, for "dis- 
appearing bed." This invention makes use of an ordinary door in 
the wall of an apartment, hinged at the side, upon the back of which 
there is mounted, upon a panel attached to the door and spaced away 
therefrom a sufhcient distance to allow proper clearance, a fuU-sized 
bed. The panel and the bed necessarily extend beyond the inner or 
hinged edge of the door, for upon a door three feet wide there is 
mounted a folding bed four feet wide. When the door is closed, it 
appears an ordinary door, or it may carry a fixed mirror or a picture. 
Obviously it cannot carry a mantel, or a bookcase, or a gas grate, or 
any bulky article to prevent the door swinging around against the 
wall when opened. When the door is thus opened, the bed extends 
about two-thirds of the way across the door opening. To close the 
space thus left open, Murphy uses a small swinging door, which is 
mounted on the bed panel. When the bed is down, and the small 
door is closed against the door jamb, it is at an angle with the wall. 
It furnishes a door which may be opened to allow passage into the 
adjacent closet or recess. 

The appellant contends that the court below erred in finding that 
the Murphy invention does not infringe claims 2 and 8 of the Jordan 
patent. Claim 2 is as follows : 

"A wall attachment for apartments, conslsting of a door or structure hav- 
ing centi'al pivots at top and bottom, and turnable In an opening In the wall, 
stops by which a joint is formed wlth the edges of the door when turned in 
elther position, and a latch by which the door is locked." 

Jordan was not the first to invent a réversible door mounted on 
centrally located pivots ; nor was he the first to attach a bed or other 
article of furniture to a door, réversible or otherwise. The patent to 
Elias Hines, of January 8, 1895, discloses a door turning upon pivots 
centrally located at the top and bottom, and furnished with stops. 
The patent to W. C. James, of July 10, 1906, describes a door pivot- 
ally mounted "to swing on a vertical axis midway of its width, so that 
it can be turned completely around, bringing the stove, which is sup- 
ported orl one side thereof , into either one of the apartments at will." 
In the patent to W. C. James, of May 20, 1902, there is described a 
mantel and bed attached to opposite sides of a horizontally pivoted 
door, and also a gas stove and combination table and chair attached 
to a door hinged at one side. The features in the Jordan invention, 
on which he obtained his patent, are the ingenious stops which he 
devised. Thèse are stops, as described in claim 2, by which "a joint 
is formed with the edges of the door when turned in either position." 
Thèse stops are so constructed that the réversible door can be com- 
pletely reversed in the opening, so that in either position it occupies 
the same space and forms joints with the edges of the opening. This 
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could not be donc, but for the use of the foldable stop used at one 
of the sides of the opening. Without this foldable stop, the door could 
not be completely reversed, but would stand at an angle to the face of 
the opening, making it impossible to form joints with the edges of 
the door when reversed. 

Now, referring to the language of claim 2, we find that the Murphy 
invention has no pivots, central or otherwise, at top and bottom, is not 
turnable in an opening in the wall, and has no stops by which joints 
are formed with the edges of the door when turned in either position. 
A hinge, it is true, is in a certain sensé a pivot, and in most cases of 
infringement it would be unimportant whether a hinge or a pivot were 
used, and the substitution of one for the other in a combination claim 
would not avoid infringement. But the différence between the hinge 
and the pivot is important in the présent case, as marking the distinc- 
tion between the two inventions. The appellees, indeed, might use 
pivots, instead of hinges; but it is obvious that the complète reversi- 
bility of the appellant's device could not be accomplished by the use 
of hinges. A hinge would not permit complète reversibility. Nor does 
the Murphy door or structure hâve central pivots at top and bottom. 
Ail of the door or structure which appears in the room in which the 
bed is intended to be used is hinged at the side of the door. It is only 
with référence to the door in connection with the bed structure attached 
to the opposite side thereof, and not to the door itself, that it may be 
said that the structure is not hinged at the side. But even then it 
cannot be said to be centrally pivoted, if regard be had to the ordinary 
use of words, for the hinges are at a substantial distance from the 
center. Nor is the Murphy structure turnable in an opening in the 
wall, in the sensé in which the phrase is used in the claim. The struc- 
ture turns through, rather than in, an opening in the wall. 

But, whatever may be said of the other éléments of the claim, it is 
clëar that Murphy dispenses with the use of "stops by which a joint is 
formed with the edge of the door when turned in either position." 
When the Murphy door is opened, to bring the folding bed into the 
room where it is to be used, joints are not formed thereby with the 
edges of the door. Conceding that the small door, which is used to 
close the opening at one side of the structure, may be designated a 
stop, there is upon the opposite side no stop forming a joint, nor is 
there a joint. The door is swung back until it touches the wall, or a 
buffer attached to the wall, to protect it against injury from the door- 
knob. 

Claim 8 is as follows : 

"A wall attachment for apartments, consisting of a door or structure hav- 
ing central pivots at the top and bottom, and turnable in the wall opening, 
an article of furniture flxed to one side of the said structure, a bed hinged 
to the opposite side of the structure, turnable to stand in a vertical or hori- 
zontal position, and a latch by which it is engaged and held in its vertical 
position, to be revoluble with the door about its vertical axis." 

This claim not only calls for a door or structure having central 
pivots, and turnable in a wall opening, éléments which, as we hâve seen, 
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are not found in the Murphy invention, but it adds the élément of a 
latch, which is not found in the Murphy invention, a latch by which 
the bed is engaged and held in its vertical position, in order to be re- 
voluble with the door. Instead of using a latch to maintain the bed 
in its vertical position, Murphy accomplishes that resuit by mounting 
the bed on pivots, which are placed at such a distance from the door 
that, when the bed is raised to a vertical position, the force of gravity 
causes it to lean against the door and holds it in place. 

[2] It is contended that claim 8 should receive a libéral construc- 
tion, that it should be held to cover any means for holding the bed in 
a vertical position, and that the device by which Murphy holds the bed 
in its upright position should be deemed the équivalent of the latch 
which is used by the appellants. The contents of the Jordan file wrap- 
per are siich, however, as to leave no room for such a libéral construc- 
tion of that élément of the claim. During the pendency of Jordan's 
application for a patent, an interférence was declared on account of 
three other applications then pending, one of which was that of John 
Cilek filed November 15, 1905. Cilek's invention is identical with that 
of Jordan, except that the door was operated by central pivots to swing 
in a horizontal plane, and hinged leaves were attached as stops to cover 
and conceal the clearance spaces at the sides of the structure. The 
bed was held in an upright position by gravity, as in the Murphy pat- 
ent. Jordan's original claims had omitted the élément of the latch. 
The interférence was decided in Cilek's f avor, and by reason thereof 
Jordan, on March 9, 1908, canceled certain claims of bis original ap- 
plication, and substituted the more limited claim 8 for the combination, 
embodying therein, as one of the éléments, the use of the latch. Cilek's 
application was subsequently abandoned, and no patent was ever is- 
sued thereon. 

It is claimed that by reason of such abandonment there is in law no 
anticipation of Jordan's combination, and that. therefore, he is entitléd 
to the libéral construction of his patent which would be applicable if 
his original claims had becn allowed. This proposition cannot be sus- 
tained. Acquiescing in the rulings of the officers of the Patent Ofiîce, 
Jordan, in order to obtain his patent, limited his claims, and it can 
make no différence with the resuit that the interfering application was 
withdrawn or abandoned. The limitations so imposed cannot be dis- 
regarded. Lapham-Dodge Co. v. Severin (C. C.) 40 Fed. 763 ; Thomas 
V. Rocker Spring Co., 77 Fed. 420, 23 C. C. A. 211; Haie v. World 
Mfg. Co., 127 Fed. 964, 62 C. C. A. 596 ; Plecker v. Poorman (C. C.) 
147 Fed. 530; American Stove Co. v. Clcveland Foundry Co., 158 
Fed. 978., 86 C. C. A. 182; Tohnson Furnace & Engineering Co. v. 
Western Furnace Ce, 178 Fed. 819, 102 C. C. A. 267; Morgan En- 
velope Co. V; Albariy Perforated Wrapping Paper Co., 152 U. S. 425,, 
14 Sup. Ct. 627, 38 L. Ed. 500. In the case last cited, Mr. Justice 
Brown said: 

"Rut. tbe patentée havlnt? oiico preseuted liis cliiim in that form, and tbe 
Patent Otiice Iiaviug rejected it, and lie liavUig acquiesced in sucli i'tjeutioi>,, 
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he is, under the repeatcd décisions of thls court, now estopped to cliiiiu thc 
beneflt of his rejected claiin. or such a construction of his présent cliiini as 
would be e(]|uivaleiit tliereto." 

We find no error in the decree of the court below. The decree is 
affirnied. 



TOWXI-; SÏEEKIXG WHEKT. CO. v. LEE. 

(Circuit Court of Ai)peals, XintU Circuit. October 7, 1912.) 

No. 2,057. 

1. Patents {i 310*) — Suit for Infringeme.\t — Demuerer. 

If tliere is obvlously no patentable invention In a patenfed devlce, It 
is within the power and is the duty of tbe court to snstain a demurrer 
to a blll for iuf rlngenient ; but such power sbould be exerclsed with the 
utmost caution, and ail doubts should be resolved agïiinst the défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dijr. §§ 507-540; Dec. 
Dlg. § 310.* 

Pleadlng In infringeuient sults, demurrer for want of noveUy and in- 
vention, see note to Caldweil v. Powell, 19 C. C. A. 595.] 

2. Patents (§ 328*) — Invention — Steering Wjiee!. for Autovetiicles. 

The Tovvne iiatent, Xo. 848,144, for a steering vvheel for autovehicles, 
having a rini wltli a sniooth outer surface, and an inncr surface wlth 
scallops or indentatlons, to preveiit tbe,fingers of the operator from slip- 
ping, is void on its face for laek of invention. 

Appeal from the Circuit Court of the United States for the South- 
ern J3ivision of the Southern District of California; Olin Wellborn, 
Judge. 

Suit in equity by the Towne Steering Wheel Company against Don 
Lee. Decree for défendant, and coniplainant appeals. Aflîrnied. 

Frederick S. Lyon, of Los Angeles, Cal., for appellant. 
Henry T. Llazard, of Los Angeles, Cal. (Cassell Severance, of Los 
Angeles, Cal., of counsel), for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. A demurrer was sustained in the court 
below to the appellant's bill, which was brought for the infringement 
of letters patent No. 848,144, issued March 26, 1907, for "a steering 
wheel for autovehicles." The wheel is described in the spécifications 
as having a rim with a smooth outer surface, and an inner surface 
with scallops or indentations, so that the fingers of the operator may 
tightly grip the wheel and hold the same from slipping. Two forms 
of construction are suggested — one in which the rim of the wheel is 
intégral, and one in which there is an inner metallic rim secured to 
an outer wooden rim. The first two claims are substantially the same, 
and cover a steering wheel having a rim with a smooth outer surface 
and an indented inner surface to form a continuons finger grip for 
turning the wheel. The third claim is for a steering wheel having a 
-im composed of inner and outer members, the outer member being 

•For otber cases see same topic & § kumber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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supported in and by the inner member and having a smooth outer sur- 
face, and the inner member having an indented inner surface. The 
question presented on the appeal is whether the court below erred in 
sustaining the demurrer to the biU for want of patentable novelty in 
the device described in the patent. 

[1] It is well settled by a long line of décisions that, if there is 
obviously no patentable invention in the device patented, it is not only 
within the power of the court, but it is its duty, to sustain a demurrer 
to the bill for want of invention, and to save the parties from use- 
less costs and litigation. Brown v. Piper, 91 U. S. 37, 23 L- Ed. 200; 
Richards v. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 
L. Ed. 991 ; Thomas v. St. Louis S. F. R. Co., 149 Fed. 753, 79 C. 
C. A. 89; Buckingham v. Springfield Iron Co. (C. C.) 51 Fed. 236. 
It is equally well settled that, to justify the court in so disposing of 
the suit, the power of the court should be exercised with the utmost 
caution, and its judgment should be based upon certainty, and ail 
doubts should be resolved against the défendant. Eclipse Mfg. Co. 
V. Adkins (C. C.) 36 Fed. 554; Lalance & Grosjean Mfg. Co. v. 
Mosheim (C. C.) 48 Fed. 452; Covert v. Travers Bros. Co. (C. C.) 
70 Fed. 788; Strom Mfg. Co. v. Weir Frog Co., 83 Fed. 170, 27 C. 
C. A. 502; American Fibre-Chamois Co. v. Buckskin Fibre Co., 12 
Fed. 508, 18 C. C. A. 662; Drake Castle Pressed Steel Lug Co. v. 
Brownell & Co., 123 Fed. 86, 59 C. C. A. 216. 

The appellant argues that regard should be had to the allégations 
of the bill- — which must be taken as true- — averring that the trade 
and the public hâve generally accepted and acquiesced in the validity 
and scope of the patent, and that the invention has been extensively 
practiced and has gone into great and extensive use, and that those 
allégations made it incumbent upon the court below to allow the ap- 
pellant the opportunity of proving those facts in aid of the presump- 
tion of novelty which arose from the issuance of the patent. That 
argument would be persuasive if there were room for doubt on the 
question of the novelty of the device. But we find no room for doubt. 
In Dunbar v. Meyers, 94 U. S. 187, 24 L. Ed. 34, it was said: "The 
Patent Act confers no right to obtain a patent except to a person who 
has invented or discovered some new and useful art, machine, man- 
ufacture, or composition of matter, or some new and useful improve- 
ment in one or the other of those described subject-matters." It is 
common knowledge that the expédient of roughening and corrugating 
the surfaces of handles of various implements is very old, and in- 
stances may be f ound in the handles of tennis rackets, fishing rods 
and baseball clubs, and that the handles of swords and knives from 
time immémorial hâve been indented on the inner side so as to render 
more firm the grasp of the fingers. In Appleton's Encyclopedia of 
Applied Mechanics, there appears a eut showing a round indented 
circular handle of a valve with an indented outer surface so made for 
the purpose of giving a firmer handhold upon the handle. 

[2] It is urged that thèse objections do not apply to claim 3, for 
the reason that it calls for a built-up construction of the steering 
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wheel, which it îs said is totally new. But we are unable to see how 
it can be asserted that a steering wheel in which the rim is intégral, 
and which contains no invention, can be made patentable simply by 
dividing it into two parts. It remains as it was before, a rim with a 
smooth outer surface and an inner indented surface. Victor T. Mach. 
Co. V. Hawthorne & Shelby Mfg. Co., 178 Fed. 455, 101 C. C. A. 439. 
The decree is affirmed. 



FISCHER MFG. CO. v. LAWRENCE. 

(District Court, E. D. Wlseonsln. October 15, 1912.) 

Patents (§ 328*) — Validity and Infringement— Bunioiv Protectok. 

The Bronnenkant patent, Xo. 739,824, for a bunion protector, was not 
anticipated and disclo&es patentable invention ; also heUl valid as against 
the elaim of prior use and invention by others, and infringed. 

In Equity. Suit by the Fischer Manufacturing Company against 
James Lawrence, doing business as the Williams-Lawrence Shoe Com- 
pany. On final hearing. Decree for complainant. 

Erwin & Wheeler, of Milwaukee, Wis., for complainant. 
Hugo J. Trost and A. L. Morsell, both of Milwaukee, Wis., for de- 
fendant. 

GEIGER, District Judge. The complainant, as owner of letters 
patent No. 739,824, issued September 29, 1903, to James Bronnen- 
kant, fîlled its bill, charging infringement. The device embodied in 
the invention covered by the letters patent is a bunion protectsr. It 
may in a gênerai way be described as a concave truss embracing the 
front and inner side of the foot; one part supporting the front of 
the arch of the foot, to prevent it from settling and spreading later- 
ally under pressure applied in walking, while another part prevents 
the rear end of the phalanges from spreading, and still another en- 
circles the bunion to relieve it from pressure. It has top and bottom 
retaining wings, which support the pad, retain it in position, and as- 
sist with diminishing pressure to support the parts of the foot toward 
and at the margin of the weakened zone in which the bunion is lo- 
cated. The material to be used in its construction is specified to be 
preferably leather. Further description of the device, as shown by 
the spécifications, as well as exhibits produced, may be given as fol- 
lows: 

A nearly oval pièce of stifï leather is concaved so as to conform to 
the forward inner side of the foot. A sort of pocket is formed, which 
will receive the projecting portion of the foot found at or near the 
great toe joint. The inventor has placed toward the forward middle 
portion of the device an opening about an inch in diameter, and which 
is at the bottom of the so-called pocket. The portion of the device 
which is at the front, and alongside the great toe, is referred to as 
the shoe toe support or filler, the portion at the rear is called the in- 

•For other cases see eame topic & § ndmber in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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step support, while the intermediate portion is called the bail or joint 
pocket. The claims are stated as f ollows : 

"1. A metatarsophnlaiiReal great toe joint protecting device, provuled witli 
an opening for said joint, a support for the shank or instep aud a shoe toe 
support, 

"2. A metatarsophalangeal great toe joiiit protectine: device, comprislng an 
elongated shieldlilie construetiou, udapted to rest agaiust tlie side of the foot, 
and having at its medial portion a centrally located aperture for recelviug 
the latéral projection of said joint and, encireliiig sueh projection of tlie 
joint, and a rearwardly extending shanl%, widening and thicl^ening rcar- 
wardly, so that it is adapted to fit along its leugth agaiust the side of the 
foot and to iiear against aud support the instep. 

"H. A metatarsophalangeal great toe joint protectiug device, provided witli 
a shoe toe support and a shank or instep support, connected together by 
nieans of a reduced portion adairted to torm a pocliet for said joint." 

The défenses are noninf ringement ; invalidity of the claims of the 
patent, as constituting mère aggregations of the devices of the prior 
art ; invalidity, on account of two yeàrs' public use and sale ; and in- 
validity of the claims in suit, in view of prior inventorship, knovi^ledge, 
and use. 

Except for dififerences in two particulars which will be noted later, 
the defendant's device is exactly like the complainant's. By this is 
meant that the complainant's exhibit of the patented device and its 
exhibit of the defendant's alleged infringing device are alike. Both 
are of identical material, of the same appearance, and the lineal nieas- 
urements of the whole and the several parts — i. e., the front and rear 
parts, the aperture, and the degree of concavity of each — are so iden- 
tical that one may be exactly superimposed upon the other. The de- 
fendant, to meet the situation (except as to the two particulars to be 
noted), strenuously insists that complainant's device fails radically to 
conform to the claims of the patented structure in one of the essen- 
tial and fundamental éléments; that the defendant's device, though 
conceded to be a duplication of the complainant's, likewise lacks the 
same essential and fundamental clément; therefore it cannot infringe 
the patented structure. To be more spécifie, the contention is this : 
The first claim calls for "a support for the shank or instep" ; the sec- 
ond, "a rearwardly extending shank, widening and thickening rear- 
wardly, so that it is adapted to fit along its length against the side 
of the foot and to bear against and support the instep" ; and the third, 
"a shank or instep support," etc. Further, the spécification refers to 
the device as a means of filling the portion of the shoe in front of and 
behind the enlarged joint, "whereby a support will be aiiforded for 
the shank or instep," and the rear portion of the device is designated 
as the "instep" or "shank" support. Again, one of the drawings ac- 
companying the spécifications exhibits the device as it rests within a 
shoe, and therein it is indicated by dotted lines as extending rear- 
wardly, on the latéral and lower side of the arch, nearly to the heel 
of the shoe. It is claimed that the complainant's exhibit of its pat- 
ented structure and the complainant's exhibit of defendant's alleged 
infringing structure each lacks the élément of the instep or shank sup- 
port. Hence it is urged, as stated, though they are alike, if they are 
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wanting in the embodiment of this élément, found in each of thèse 
daims, infringement is not established, because neither conforms to 
the patented structure. 

It is conceded that the terms "instep" and "shank," as used in the 
daims and spécifications, are inapt. What is intended to be referred 
to is the "arch," or that portion of the foot beneath the instep be- 
tween the heel and the bail of the foot. The question is therefofe 
presented whether either device meets the requirements of the pat- 
ent and its daims respecting the supporting features referred to. The 
complainant at the outset contends that the daims must be given a 
fair construction, not as disclosing the arch support as a primary or 
principal feature, but as one of several déments combined into a 
metatarsophalangeal great toe joint protecting device. 

It is pointed out that a bunion is a swollen or diseased condition 
found at the joint or point of articulation of the metatarsal and pha- 
langeal bones of the foot; and the object of the device is to restore, 
or aid in restoring, the normal anatomical condition by straightening 
the joint through pressure applied fore and aft the points needed, viz., 
at the hollows of the phalanges and metatarsal bones, and, to do this, 
render support to the arch, or at least such part of it as tends to ex- 
ert pressure forward through the metatarsal bone immediately artic- 
ulating at the toe joint. The protection of the bunion from contact 
with the shoe, the conformation of the device so as to be sdf-retain- 
ing, and the tilting of the foot slightly outward, so as to relieve the 
inner side from pressure, are further features urged as contributing 
toward the accomplishment of the main purpose of protection at the 
joint. Therefore, daims the complainant, there being nothing in the 
daims or spécifications requiring the device to extend rearwardly un- 
der the whole arch of the foot, as might be necessary were such device 
intended primarily to serve as an arch support, the circumstance that 
the drawing indicated the rearward extension as far as the heel may 
be ignored, provided the devices as made by either party substantially 
meet the calls of the daims, and give a reasonable amount of sup- 
port, and relieve pressure at the desired point, viz., the great toe joint, 
where the bunion is found. In other words, it being possible to ob- 
tain the desired results through some support afl^orded to the meta- 
tarsal bones just behind the joint, the device need satisfy no other or 
larger hypothesis. 

This construction given to the daims seems to be fair and reason- 
able, and is consistent with the inventor's declared object "to produce 
a device for protecting thèse swollen joints against irritating pressure, 
a device adapted to be placed against the inner side of the foot, and 
together with the foot to be inserîed within the shoe or boot, whereby 
those portions of the boot or shoe in front of and behind the enlarged 
joint will be filled, and whereby a support will be afiforded for the 
shank or instep of the foot." Throughout, the prime object to be at- 
tained was to relieve the situation as found at the joint by overcoming 
both the latéral and downward pressure at the joint and at the for- 
ward part of the arch. Nothing appears, in the daims, spécifications, 
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or elsewhere, tHat support for the whole arch of the foot was neces- 
sary for its accomplishment. 

The question then recurs, whether the device produced by com- 
plainant meets the call of the daims as thus construed. That it does 
is shown by an examination thereof, as well as by witnesses testifying 
to their expérience in its use. The device in évidence extends rear- 
wardly from the center of the aperture which encircles the bunion 
approximately three inches, and inwardly under the foot at a radius 
diminishing to about two inches; the latter, however, not indicating 
the extent actually covered on the under part, because the device is 
concaved to conform to the side of the foot. But, M^ith an extension 
rearward of approximately three inches from the joint, a concave 
pad approximately four inches in width manifestly covers very con- 
sidérable of the forward and latéral surface of the arch, and, being 
stiff and of a certain thickness, acts as a support and filler, tending 
to relieve or shift pressure. This view is amply corroborated by wit- 
nesses who hâve made use of the device, or whd, as physicians or 
chiropodists, were able to speak authoritatively respecting the expéri- 
ence of others in its use. Ail such viritnesses are in substantial accord 
respecting the performance by complainant's device of the function of 
giving support to the arch sufficient to relieve pressure and prevent 
spreading at, and to promote straightening of, the toe joint. Some 
of the testimony seems to hâve been given with a clear appréciation 
of complainant's contention respecting the claims in question, while 
some of it, given by laymen not familiar with such contention, in 
différent language, but with equal clearness, reaches the same conclu- 
sion and apparently recounts similar expériences; and the testimony 
as a whole furnishes cogent corroboration of the complainant's con- 
tention. The conclusion is therefore reached that the claims in suit 
require in the patented structure such reasonable and substantial sup- 
port of the arch as may be necessary to perform the functions last 
above indicated, but there is nothing in the patent or its claims im- 
peratively requiring the supporting part of the structure or device 
to extend over the whole arch of the foot; that complainant's ex- 
hibit meets the requirements of the patent and its claims; that de- 
fendant's device, being identical (as to this feature), infringes. 

Défendant claims, however, that its device embodies a radical de- 
parture from the patented structure, and from complainant's device, 
in this : In the construction of the former, the upper wing or flap is 
split or eut across from the circular aperture, and the two parts 
brought together overlapping, and on the lower wing beneath the aper- 
ture a flat Steel spring about two inches long and one-quarter inch 
wide is imbedded. It is urged that this introduces an improvement 
not found in the patented structure, in that the device becomes self- 
conforming, and that it successfully overcomes a tendency of the com- 
plainant's device to buckle or wrinkle. The success which has at- 
tended the sale of complainant's device — about 150,000 per annum — 
rather négatives the idea that it is wanting in the particular claimed; 
and the witnesses who testified on this feature failed or refused to 
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grant defendant's device any especial merit on the strength of the 
variation. While it may not strictly be called a merely colorable 
change, made to évade the charge of infringement, there is much force 
in complainant's contention that the défendant fully recognized that 
slitting the upper wing resulted in a loss for which compensation is 
made in the imbedding of the steel strip beneath the aperture. No 
claim is made that a new function is introduced, or that, without this 
variation, the function claimed by the patented structure could not be 
reasonably well performed, and it seems to me to be an immaterial 
variation. 

The claims of the patent are attacked as lacking invention, the dif- 
férences over what the prior art discloses being in degree only, and, 
further, that the claims are invalid, being mère aggregations of de- 
vices disclosed in prior art patents. In support of this, référence is 
made to thèse patents: Dadisman, No. 434,979; Baird, No. 545,006; 
Georges, No. 663,224; Gunthorp, No. 730,366; Kennedy (British), 
No. 19,607. Concededly, Bronnenkant was not first to conceive the 
idea of a pad or protector for a bunion. But counsel for complainant 
is apparently right in his contention that the cardinal idea as dis- 
closed in the prior art seems to hâve been to provide a structure to 
relieve against shoe pressure on the bunion. The notion doubtless 
prevailed that a bunion was caused by shoe pressure, and that a cure 
or relief was obtainable through the removal of such cause. Thus 
Dadisman states the object of his invention to be to "obtain a bunion 
protector of the character named, which shall protect the bunion 
from the pressure of the shoe and stocking, * * * thereby giving 
the bunion a chance to heal." Baird's object was to "provide a 
padded insole, consisting of a double walled sole having one or more 
fiUing adjusting openings therein," with padded extensions upward 
over the instep. Georges claimed an "improvement on bunion and 
corn shields in which there is a recess to receive the pressure ôf the 
boot or shoe," and to provide as an additional feature "a cushion and 
fill out the otherwise empty space * * * immediately on the side 
of the bunion." Gunthorp's device is expressly declared "specially 
intended" to relieve or cure "flat foot," requiring, necessarily, support 
for the whole arch. 

An analysis of thèse various patents shows that no one contains 
either the conception of the patent in suit respecting the true anatom- 
ical malformation found in a bunion or Bronnenkant's method of 
mechanically relieving it. His basic idea seems to be that a bunion, 
disclosing a displaced, loose-jointed, and swollen condition at the point 
of articulation, must be treated by application of the proper degree 
of pressure to the zone containing the particular bones involved, so 
that each may be restored, or the tendency to further spread, checked. 
He claims to accomplish this by a device exerting pressure distant 
from the joint, upon the phalangeal bone of the great toe and upon 
the Connecting metatarsal bone, and the device is so shaped that the 
pressure is not exerted upon the bunion. Naturally, in carrying out 
this idea, recourse was had to some sort of pad. But lack of inven- 
tion in the patent in suit is not estabHshed because the prior art de- 
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vices disclose the use of pads which, in order to accomplish the car- 
dinal purpose of relieving shoe pressure, incidentally cover a portion 
or more of the zone to be covered by the device in suit, unless the 
same functions and the sanie purpose are also substantially perfonned 
and accomplished. And I think the patent in suit is not only dis- 
tinguishable from each of the prior art devices, but from ail of them, 
and it is, not a mère aggregation of their éléments. The extension 
and conformation of the device to exert pressure upon the particular 
bones and their joint, as disclosed, embodies an idea and accomplishes 
a purpose not found in the prior art, and this meets the defendant's 
claim that the diiïerences are in degree, that they consist of a sélec- 
tion of known means, a more extended application of the original 
thought, and the like. 

It remains to consider the defendant's contention that the patent 
in suit, which was dated September 29, 1903, issued upon an 
application filed October 25, 1902, is void because of two years' 
use and sale; also the prior knowledge and invention of the device 
disclosed therein. This involves an examination of the évidence in 
the light of the presumption of validity, and the conséquent burden 
upon the défendant, not only to overcome such presumption, but to 
establish the défense clearly, explicitly, and "beyond a reasonable 
doubt." 

The proofs offered by the défendant are claimed to establish a sale 
and use of the infringing device in the year 1899. The applications 
for the various patents urged by défendant as showing lack of in- 
vention in the device in suit were filed in 1889, 1902, 1894, 1902, and 
1900, before the date of the application for the patent in suit. The 
défendant has seriously, but unsuccessfully, contended that the device 
in suit lacked invention, because anticipated by, or as being an ag- 
gregation of features embodied in, the prior art as evidenced by thèse 
différent patents. It ought not, therefore, to complain if its proofs, 
offered to establish lack of invention, anticipation by, and the sale 
and use of an unpatented infringing device in 1899, be required to 
satisfy to the utmost the rigorous rule respecting the exclusion of a 
reasonable doubt. 

Three witnesses are produced to substantiate this défense. One, 
Schultz, testified to the manufacture and sale of the device at Buffalo 
in the year mentioned. He procured a patent eight years later, since 
vvhen and under which patent he has manufactured protectors on a 
larger scale. At the time of testifying — 1911 — he first stated that he 
had manufactured protectors for 12 or 15 years. No sample of the 
structures made by hini at the beginning is produced ; but four dif- 
férent exhibits are identified as structures made at a much later period 
— probably subsequently to the issuance of the patent to him in 1907 
— and, excepting one, apparently well-finished, machine-made prod- 
ucts. 

Thess several exhibits, being presented to him, were in a gênerai 
way referred to as "patterns," doubtless meaning that they were of 
styles similar to those first manufactured by him. With respect to 
the first of thèse, and which he characterizes as the "old pattern," bis 
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initial statement was that he could not say exactly when he first be- 
gan to manufacture it. He had testified generally that he began the 
manufacture at Bufifalo in 1899, although he had made some protect- 
ors during previous three years' résidence at Rochester. Later, his 
attention being again directed to fixing the date when he iirst manu- 
factured this so-called pattern, he stated that it was 10 or 12 years ; 
and then, the infirmity of the answer being apparent (the date of his 
first manufacture could not be later than October 25, 1900), to a lead- 
ing question whether he was to be understood as meaning 1899, an- 
swer ed affirmatively. 

The testimony respecting the other exhibits, so far as the time of 
original manufacture was concerned, is equally indefinite, though he 
aims usually to fix the year 1899 as the original date. Corroboration 
of his testimony is sought from two other witnesses, one of whom 
confines himself to the bare statement that he purchased a protector 
from Schultz in October, 1899. The other witness, however, after 
testifying to the purchase of a protector from Schultz in 1899, sought 
to corroborate his testimony by the circumstance of selling a pièce 
of property, or trying to sell it, at or about the same time ; but later, 
by way of further corroboration, and to more definitely fix the date, 
stated that it was at the time of the Pan-American Exposition, when 
Président McKinley was assassinated — undeniably in 1901. 

The principal witness, Schultz, was unable to give a single direct 
or indirect corroborating circumstance to fix with précision the date 
of manufacture in 1899, or to give the names of customers other than 
the two witnesses produced, to give definite or proximate dates of 
other occurrences connected with his patent, his business, or other 
matters connected with the subject of his examination. No books, 
memoranda, or written data of any description are produced, and the 
bare statement of original manufacture in 1899 is cast into grave 
doubt because of his own and the other vi'itnesses' quite certain state- 
ments of other dates. If the question were merely whether there is 
a prépondérance of testimony, or whether the testimony justifies the 
inference as to the year 1899, the shovi^ing thus made might suffice; 
but it does not meet the exactions of the rule requiring ail reasonable 
doubt on the matter to be excluded. Counsel for défendant bas re- 
ferred to the testimony of thèse three witnesses as uncontradicted. 
This may be true, in the sensé that it is not disputed by other wit- 
nesses. But a reasonable doubt arises as naturally out of self-con- 
tradiction, as disclosed in this record, as it may arise out of direct 
négation by other witnesses. 

A further fatal weakness of the testimony, as establishing the dé- 
fense of prior use, is found in the failure of thèse witnesses, or any 
of them, to establish, as required, that the devices manufactured more 
than two years prior to the date of application for the patent in suit 
embodied the éléments of the patented structure. The situation being 
as described, a gênerai statement of a Vi'itness, examining in 1911 an 
exhibit which is a well-finished, machine-made product of récent man- 
ufacture, that a hand-made device made by him 12 years before "was 
like" the exhibit, can in no fair sensé be regarded as direct and ex- 
199 F.— 50 
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plicit proof. In this connection it must be borne in mind that the 
witness Schultz testified respecting the niethod of manufacture pur- 
sued by him originally, that he eut eut a pièce of leather by hand, 
moistened it, and nailed it to a last, putting padding into it, and in 
some cases inserting it in the shoe ; doubtless in other cases the pad 
was thus made and intended to be placed on the foot. It was not 
attempted to niake reasonable and careful comparisons of the alleged 
device manufactured in 1899 with the later exhibits or the patented 
structure, by producing measurements, disclosures of conformation, 
contour, and the like. Where, as hereinbefore intimated, the patent 
in suit, the patented devices of the prior art, bave ail been subjected 
to the closest analysis by the parties, with a view of proving inven- 
tion, or a lack of invention, it seems to me that proof of lack of in- 
vention, by reason of anticipation by a prior unpatented device, ought 
to approach the same degree of directness and explicitness. This 
to my mind is the fatal weakness of the defendant's proof; and the 
case strongly illustrâtes the infirmities of oral évidence to support the 
issue that bas been tendered. ' 

Counsel for défendant calls attention to what is évident in the rec- 
ord, that the witnesses upon this issue, particularly Schultz, were lack- 
ing in intelligence and power of expression. This may explain the 
infirmity of the testimony, but can neither add to its probative force 
nor call for resolving the doubts arising thereon, in favor of, rather 
than against, the défendant. The latter course is required. I think 
the défendant bas failed to establish this défense. 

The gênerai conclusion is that the patent in suit is valid, that in- 
fringement bas been established, and the complainant is entitled to 
a decree accordingly. 



WINCHESTER REPEATING ARMS CO. v. BUENCAR et al. 
(District Court, E. D. Wiseonsin. October 30, 1912.) 

1. Patents (§ 257*)^Infringkment — Right to Attach Conditions to Li- 

CENSE — Pbice Restrictions. 

The owner of a patent, who manufactures and sells the patented article, 
may reserve to himself, as an ung^ranted part of bis monopoly, the right 
to flx and control the priées at whlcb jobbers or dealers buying from him 
may sell to the public ; and a dealer who, with knowledge of such réser- 
vation, violâtes the conditions of the contra et under which he bougbt 
the article, is an infrlnger of the patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 257.*] 

2. Patents (§ 296*) — Suit fob Infkingement— Pbeliminaby Injunction. 

In a case disclosinç long acquiescence in a patent and elear infringe- 
nsent,- a preliminary Injunction may issue without a prior adjudication, 
uiiless the validlty of the patent is challenged in some affirmative or 
equally spécifie manner, raising a fair doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. |§ 476, 477; Dec. 
Dig. « 296.*] 

3. Patents (§ 283*)— Infringement — Violation of I>icerse Ageekment. 

The fact that the owner of a patent, who makes and sells the patented 
article under a llceuse System flxing priées at which it may be resold by 

•For other cases see same topic & | numbeb In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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jobbers and dealers, does not uniformly enforce the conditions so Im- 
posed, is not available as a défense to one who bas violated tbem. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 448-450, 452 ; 
Dec. Dig. § 283.*] 

In Equity. Suit by the Winchester Repeating Arms Company 

against H. Buengar and Léon A. Olmsted. On motion for prelim- 

inary injunction. Motion granted. 

The complainant bas moved for a preliminary injunction upon a blll, sup- 
ported by afiidavits, charging défendants wlth infrlnging five letters patent, 
owned by the complainant, relating to gnn improvements capable of conjoint 
use, and embodied in the gun known as "Winchester Repeating Shotgun 
1897," made by the complainant. It is chargea that on January 1, 1909, the 
complainant adopted a lieense System, prescriblng conditions under which 
the gun embodylng the patented improvements may he sold. Such Ucense is 
prlnted on a tag attached to each gun, and is as foUows: 

"To the Trade of the United States of America: 

"Mechanism In thèse gnns is covered by United States letters patent. The 
guns are licensed and sold under and subject to the foUowlng conditions, 
accepted and assented to by the act of purchase, and controlling ail sales 
and uses of thèse guns. Any violation of the conditions of this lieense re- 
vokes and terminâtes ail rights and lieense as to thèse guns, and any pat- 
ented article of the Winchester Repeating Arms Company In the violator's 
possession, and subjects the violator to suit for infringement, and also trans- 
fers to and revests in the company the title to ail of its patented products 
in the possession of the violator, and, upon demand and tender of purchase 
price thereof, entitles the company to Immédiate possession of ail such pat- 
ented products. 

"Lieense Conditions. 

"(1) Jobbers may sell at wholesale only to retatl dealers regularly handllng 
thèse goods ; may not sell to any one designated by the company as a viola- 
tor of lieense conditions ; may not mutllate or remove this lieense notice ; 
may not expose for sale or sell vvithout this Ucense notice ; and may sell 
only at priées established by the company and printed in its schedules. 

"Retailers may not remove this Ucense notice, or expose for sale or sell 
without this lieense notice, and may not sell at less than the current retall 
price established for the gun to which this lieense notice is attached, and 
printed in the schedules of the company. 

"AU sales must be made vrtth the article and its sériai number (if any), 
and accompanying instructions, directions, and Indemnlfying marks un- 
changed and unmutilated. 

"Winchester Kepeatlng Arms Co., Makers, 

"New Haven, Connecticut, U. S. A." 

The bill and supportlng proofs show clearly that the défendants, copart- 
ners, who conduct a hardware store in MUwaukee, were notified of the adop- 
tion, terms, and conditions of the System, but that they deliberately offered 
for sale and sold "Winchester shotguns, Model 1897," at less than the selling 
price established by the Ucense system. ïhe price established as to the guns 
sold by the défendants was $21.60. They advertlsed and ofïered to sell at 
$19.95. Purchases were proven to hâve been made for $19.98 and $19.24, and 
the clrcumstances attending such sales show clearly that at the time of sale 
défendants not only knew of the Ucense System and the priées to be adhered 
to on the sales of the partlcular guns, but that in their deallngs with the 
purchasers they disclosed a purpose to ignore such lieense System and sched- 
ule. The proofs are detailed and spécifie, clearly Identifylng the alleged 
sales as being of guns having attached the tag and other physical évidences 
of the Ucense restrictions. 

•For other cases see same topic & i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Frank F. Reed and Edward S. Rogers, both of Chicag-o, III., and 
George D. Seymour, of New Haven, Conn., for complainant. 
Fred Gerlach, of Chicago, 111., for défendants. 

GEIGER, District Judge (after stating the facts as above). [1] 
Complainant's case appears so clearly to be ruled by Henry v. Dick, 
224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, and Victor Talking Ma- 
chine Co. V. The Pair, 123 Fed. 424, 61 G. C. A. 58, that considéra- 
tion of the license contract and System, with a view of determining 
its validity and scope, is unnecessary. The controlling authority of 
thèse adjudications forecloses any question respecting the infringing 
character of défendants' acts. 

[2] The complainant's patents, though their validity has never been 
adjudicated, are shown to hâve received récognition through long and 
extended public acquiescence and use. Neither upon the argument nor 
in défendants' answer, since filed, is this called in question. Such an- 
swer cannot, by mère formai déniai or averment, avail to overcome 
or cast in doubt the spécifie and detailed averments of the bill and 
supporting affidavits. In a case disclosing long acquiescence, public 
use, utility of the patented device, as well as clear infringement, a 
temporary injunction may be issued, without prior adjudication, unless 
the validity of the patent is challenged in some affirmative or equally 
spécifie manner, giving rise to a fair doubt. 

It was contended upon the argument, and it is now averred in the 
défendants' answer, that complainant's license system is a mère scheme 
or pretense for keeping alive expired patents, the improvements cov- 
ered by which are embodied in its guns; that the essential features 
of guns manufactured by it are set forth in certain expired letters pat- 
ent, but that the letters patent in suit "are for trivial, frivolous, and 
ordinary shop expédients"; and, "in view of the state of the art as 
it existed at the time of said alleged dates of invention, the said let- 
ters patent and each of them do not, and did not at the time set forth, 
cover any patentable invention." It is also charged, in substance, that 
the complainant has not enforced the so-called license system uni- 
formly and in good faith, but has, in its dealings with certain whole- 
salers, disregarded it by allowing rebates, and that such System is used 
"simply for unlawful purposes." 

The first of thèse contentions, involving, as it does, the gênerai claim 
of invalidity, should be supported, it would seem, by a disclosure of 
particulars wherein each of the five patents was fully anticipated by 
an expired patent. The issue tendered by the bill and affidavits, as- 
serting a right founded upon five patents, is not fairly met by the gên- 
erai allégation that such patents are ail anticipated by a specified ex- 
pired patent, which allégation at the same time acknowledges addi- 
tional features, summarily characterized as trivial and frivolous ; and, 
in view of the public acquiescence, established by complainant, I do 
not think that doubt is raised or suggested by such allégation. 

[3] With respect to the claim that the complainant, since the adop- 
tion of its license system, has not enforced it uniformly, or in good 
faith, that it has granted rebates to whplesalers, it seems to me that, 
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even if such is admitted to be the fact, it does not constitute a dé- 
fense available to any particular infringer. This contention is doubt- 
less based upon the assumption that a patentée, having adopted, as 
between hitnself and the trade, a license System, is botind to its lit- 
eral maintenance. He cannot thereafter discriminate, except under 
penalty of surrendering his reserved rights or discharging ail the re- 
strictions. Whether, as an abstract proposition, this is or ought to be 
Sound, need not be determined. It would seeni, hovvever, that, hav- 
ing the right to adopt the system, including a schedule of prices, he 
can at any time. as an incidental feature and as a part of the whole, 
make concessions based, for example, upon the volume of patronage. 
And it is difficult to see why, if he can adopt any system he sees fit, 
he cannot, in making concessions as indicated, at the same time re- 
quire that such concessions shall not impair the integrity of the System 
in other respects. In other words, he may make concessions to whole- 
salers on condition that the retail price prescribed by the schedule shall 
not thereby be disturbed. Of course, if an alleged infringer can show 
the patentee's course of dealing with or conduct toward him to be 
such as disclosed a purpose to surrender the reserved right, or to 
discharge the restriction, a différent question might be presented. But 
hère the défendants merely allège that complainant had not exacted 
literal compliance with the license agreement on the part of certain 
patrons, or had granted concessions. There is no suggestion of any- 
thing having the élément of estoppel, no course of dealing on the part 
of complainant with défendants, or anybody, upon which défendants 
justifiably relied in making sales violative of the license schedule. On 
the contrary, the advertisements published by them, and their conduct 
and statements attending the alleged infringing sales, disclose a delib- 
erate purpose to violate or évade the license, notwithstanding com- 
plainant's protests. 

The claim is made in défendants' answer that the complainant's 
license system is a "part and parcel of an unlawful scheme to main- 
tain and fix the selling prices" of ail its products, whether patented 
or not. If défendants, instead of selling a patented product which 
they well knew to be subject to the restrictive terms of a license, had 
sold an unpatented product, they might be in a position to urge the 
merit, if any, of this claim. But they can hardly insist that they 
should be relieved from compliance with the lawful stipulations be- 
cause complainant may hâve endeavored to comprehend within the 
System situations not involving défendants, but alleged to be beyond 
its lawful scope. 

It is urged that because, in an action pending against the défendant 
Olmsted, in the District Court for the Northern District of Illinois, 
an injunction was refused, none should be awarded hère. Such de- 
fendant, alone, conducts a store in Chicago. At Milwaukee, he and 
the défendant Buengar, as copartners, conduct another. Différent in- 
fringing acts are alleged in each suit, though the sales in Milwaukee 
are referred to in the former suit. Under such circumstances, the 
complainant could not obtain fuU relief in the first suit; and the 
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parties, în tHeîr answer hereîn, hâve not attempted to claim its pend»^ 
ency as ground for abatement. 

I think complainant has made a case entitling it to a temporary in- 
junction. Such injunction may issue, the complainant to give an un- 
dertaking in the sum of $1,000, conditioned for the payment of such 
damages as défendants may sustain by reason thereof, if the court 
should ultimately détermine that it was not properly awarded. 



LBONHARDT T. LYNCH. 

(District Court, D. Maryland. October 14, 1912.) 

Patents (§ 328») — Invention — Dumping Wagon. 

The Leonhardt patent, No. 709,716, for a dumping wagon, held vola 
for lack of patentable invention. 

In Equity. Suit by WilHam Leonhardt against Francis T. Lynch. 
On final hearing. Decree for défendant. 

George H. Howard, of Washington, D. C, for complainant. 
A. V. Cushman, of Washington, D. C, and Mann & Co., of Balti- 
more, Md., for défendant. 

ROSE, District Judge. In this case respondent is charged with 
having infringed letters patent 709,716, issued to the complainant 
September 23, 1902. The patent says the invention consists — 

"In the construction of the body of a dumping cart or wagon adapted es- 
peclally for garbage and other noxious materlals, which should be exposed 
as little as possible durlng transportatlon, in such manner that, with a glven 
cublcal content and a standard wUeel gage, the sldes thereof, over which the 
materlals hâve to be shoveled, will be lower than those commonly found in 
vehlcles." 

The form of wagon shown in the drawings and described in the 
spécifications of the patent is simple. It includes a flat-bottomed wagon 
with vertical sides, which sides, at the extrême forward end, are car- 
ried up higher than elsewhere in order that they may support a driv- 
er's seat. Such seat rests upon the tops of this section of the sides. 
The sides, except the portion of them which support the driver's seat, 
are lower than those in the majority of open wagons, but not lower 
than are often found in such wagons. The sides back of the seat are 
fitted with outwardly and upwardly flaring extensions. Thèse exten- 
sions seem to make an angle of perhaps 45 degrees with the vertical 
portion of the sides. The tailboard of the wagon is carried up mark- 
edly higher than the upward edge of thèse flaring extensions. At the 
forward end of the wagon, and back of the driver's seat, the front 
of the wagon extends up to the same height as that reached by the 
tailboard. This front and the tailboard support a top which is sub- 
stantially parallel to the bottom of the wagon. The patent does not 
say how wide this top should be. From the drawings it would appear 
that it is of considérable width — not less than one-half the width of 
the bottom, perhaps as much as two-thirds of it. Two alternative 

•For other casea see same topic & i numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei. 
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methods of closing the spaces which remain between the outward 
edges of the top and the outward edges of the flaring extensions are 
shown in the patent. One is by the use of a set of hinged wooden 
doors; the other is to fasten a heavy canvas cover to each edge of 
the top, so that the cover will stay in place when thrown down over 
the outward edge of the flaring extensions. When the wagon is being 
loadedj the canvas cover on the side into which the material is being 
shoveled is thrown back upon the top, and there rests. 

Some ten years or more ago the city of Baltimore employed a 
private corporation to collect garbage and ashes. Complainant was 
asked by the président of this company to design a type of wagon 
or cart suitable for such work. He did so. His suggestion 
was approved. The company ordered from him a number of two- 
horse wagons, which were constructed in the précise manner shown 
in the patent already described, and still more one-horse carts. The 
latter differed from the wagons in two respects only: Their cubical 
content was naturally smaller. They were made without a driver's 
seat. The flaring edges extended to the extrême front of the carts. 
The driver of such a cart walked, or sat on the shafts, or on the top. 

Subsequently the city of Baltimore decided that it would do the 
work of collecting garbage and ashes by its own employés. It took 
over the plant of the company. The city thus acquired the wagon? 
and carts which had been made by the complainant. It purchased 
others from him. Still later, when it wanted more one-horse carts, 
it advertised for bids for furnishing them. Thèse advertisements 
called for carts like one of the complainant's then owned and used 
by the city. Respondent put in the lowest bid. The complainant pro- 
tested that no one other than himself had the right to make carts of 
that design. The law officer of the city, being of the opinion either 
that complainant's patent was not valid, or that the form of cart in 
question was not covered by the patent, advised the municipal cor- 
poration to ignore the protest. The contract was awarded to the re- 
spondent. He made and sold such carts to the city. This suit fol- 
lowed. 

The patent bas but a single claim. In the patentee's original ap- 
plication it read as follows: 

"In a dumping wagon, the body proper thereof of rectangular shape In 
cross-sectlon, and provided at the sides with the flaring extensions described ; 
the said extensions havlng inclined lids substantially as specifled." 

In this form the examiner rejected it, as anticipated by the prior 
patents to Bourne, No. 415,895, November 26, 1889, and to Lebach, 
No. 496,163, April 25, 1893. The complainant amended, by restrict- 
ing the wagon bodies upon which he claimed a patent to those the 
edges of the flaring extensions of which were lower than the rectangu- 
lar portion, and in distinctly specifying that the inclination of the lids 
of the covers should be downward. As amended, the claim was al- 
lowed, without further question or controversy. As it stands in the 
patent it reads: 

"In a dumping wagon, the body proper thereof of rectangular shai>e in 
cross-sectiou, and provided at its sides with flaring extensions, the edges o£ 
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which are lower than those of the rectangular portion, and downwardly 
Incllned llds or covers for the said extensions, substantially as and for tUe 
purpose specifled." 

If the patent is valid at ail, the question as to whether respondent 
infringes it dépends upon what is the "rectangular portion," which 
the claim makes a standard for the détermination of the height of 
the edges of the flaring extensions of the body proper. Respondent 
points out that the bottom of the wagon, the portion of the two ver- 
tical sides which support the wagon seat, together with the wagon 
seat, do constitute a "rectangular portion" of the wagon body. He 
calls attention to the fact that in the drawings no other strictly "rec- 
tangular portion" is shown. He asserts that the edges of the flaring 
extensions shown in the patent drawings are lower than the wagon 
seat. The carts which respondent has made hâve no wagon seat. He 
therefore contends that he has not infringed, because in his construc- 
tion there is no "rectangular portion." 

Complainant says, and says truly, that the wagon seat is no part 
of his invention. In order that the wagon shall be easily loaded, it 
is important that the upward and the outward edges of the flaring 
extensions shall be as close to the ground as they can be made in a 
wagon of sufficient cubical content. It is utterly immaterial whéther 
they are higher than the wagon seat, or lower than the wagon seat, 
or whether there is any wagon seat at ail. Nevertheless, a rectangular 
portion of the wagon body is mentioned in the claim. Where, in the 
structure shown in the drawings and described in the spécifications, 
is it to be found ? Complainant says that the edges of the rectangular 
portion of the wagon, which the claim requires to be higher than the 
edges of the flaring extensions, are those of the flat top. Its expert 
argues that if the vertical sides were carried up to the plane of the 
top, and then the top extended out in a horizontal direction until it 
intersects thèse sides as so extended, there would be a perfect rec- 
tangle. A cross-section of the covered wagon has eight sides and 
eight angles. Only two of the latter are right angles. He contends, 
however, that such section might in common parlance be described as 
"rectangular." 

It is not easy to make out what the invention of the patent is, or 
even what the inventor supposed it to be. In the patent he says that 
it consists in so arranging the sides that they shall be lower than 
those commonly found in vehicles with the same cubical content and 
a standard wheel gage, and in providing that the material to be car- 
ried in the wagon shall be exposed as little as possible during trans- 
portation. The portion of the problem which concerns the sides he 
solved by adding to the vertical portions thereof extensions which 
flare outward and upward. That was old in the art. He now claims 
that his invention consists in the combination of a particular cover 
with thèse flaring sides. 

Covered wagons were old. It is admitted that their covers had 
been supported upon a rope or pôle extending from the front to the 
rear of the wagon. A cover so supported necessarily inclined down- 
wardly. According to complainant's expert, the distinguishing featurc 
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of his invention is the broad, flat top. This, it is said, facilitâtes the 
packing of the garbage into the cart. It may be doubted whether it 
has any advantage in this respect over an all-canvas cover. 

The claim says nothing about the top. The law requires an in- 
venter in his claim particularly to point out and distinctly to claim 
the part, improvement, or combination which he claims as his inven- 
tion or discovery. If complainant's invention was what he now as- 
serts it is, he has not done what the law says he must do. An ex- 
amination of the state of the art at the time complainant devised his 
wagon, as such state of the art is shown in prior patents, demon- 
strates that wagons with flaring sides and wagons with downwardly 
inclined covers were old and common. In view of what was well 
known and had been frequently described, it is difficult to believe that 
anything which complainant did required any exercise of the inventive 
faculty. If he invented anything, it was limited to some particular 
combination of éléments which it was his duty clearly to describe. 
Seymour v. Osborne, 11 Wall. 541, 20 L. Ed. 33. See, also, Wolff 
Truck Frame Co. v. American Steel Foundries Co. (C. C. A.) 195 
Fed. 940. 

Kis learned and experienced counsel has dwelt much upon the cases 
which say that sometimes the most convincing évidence that an exer- 
cise of the inventive faculty was required is found in the fact that 
the want had long existed and that the patentée met it, as evidenced 
by the extensive use into which his invention at once went and the 
avidity with which others sought to infringe it. There is no such 
state of facts shown by this record. Complainant made a wagon 
that suited his customer. It proved useful and convenient for the 
service. When the city needed more wagons, it ordered more of the 
same type. It does not appear in the record that otherwise there has 
been any demand for them. 

In accordance with thèse views, I shall sign a decree holding the 
patent invalid and dismissing the bill of complaint. 



NORTHERN INSULATING CO. v. UNION FIBRE CO. et al. 

(District Court, D. Minnesota, First Division. October 4, 1012. On Further 
Hearing, Octotier 11, 1912.) 

Patents (§ .'Î12*) — Suit fou Ixitoinoemei^t— KRTOPrEL to Dent Validitt. 

Evidence consirlered. anc] hehl to pstalilisli tliat défendant did not com- 
mence uiakiug au article wlilcla infringed a jintent owned by complain- 
ant as assignée uutil after tlie patentée eufered its employaient, and was 
theret'ore aiïected by bis estoppel to deny the validity of the patent. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dlg. §â 513-549; Dec. 
Dig. § 312.*J 

In Equity. Suit by the Northern Insulating Company against the 
Union Fibre Company and James E. Lappen. On motion for pre- 
liminary injunction. Motion granted. 

Williamson & Merchant, of Minneapolis, Minn., for complainant. 
John E. Stryker, of St. Paul, Minn., and L. L. Brown, of Winona, 
Minn., for défendants. 

«For otber cases see samfc toplc & § ndmbeb In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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WILLARD, District Judge. This case is hère upon a motion for 
a temporary injunction in a suit alleging infringement of tetters pat- 
ent No.. 908,681, dated January 5, 1909, for fiax felt, issued to the 
défendant Lappen and certain assignées, and now owned by the plain- 
tiff. 

No question can be made as to the infringement. That appears 
from the affidavits of the défendants themselves. The validity of the 
patent has not been established by any judicial decree. The plain- 
tiff's claim is that the défendants are estopped to assert its invalidity. 

Lappen assigned ail his rights in the patent on January 8, 1909, to 
the Le Roy Fibre Company, assigner of the plaintiflf. He continued 
in the employ of the Le Roy Fibre Company, of which he was a stock- 
holder, until February, 1910. On the 15th of that month he made 
his first contract with the défendant the Union Fibre Company. That 
contract, among other things, gave the company a certain time within 
which to exercise an option for the acquisition of certain Canadian 
rights. On February 26, 1910, a second contract was made between 
Lappen and the défendant company, apparently for the purpose of 
indicating the exercise by the company of the option above referred 
to. The second contract contained practically ail that the first con- 
tract contained, but was more explicit in certain respects. It recited 
that Lappen considered himself defrauded out of his rightfui interests 
in the Le Roy Fibre Company, and in certain patents which he had 
given the company the right to use, and that lie was desirous of pro- 
tecting his rights in connection therewith. The Union Fibre Com- 
pany agreed to employ counsel and pay the expense of such litigation 
as should be decided upon by the parties, in order to secure Lappen's 
rights. Lappen agreed to assign to the Union Fibre Company a half 
interest in any property, patents, or stock interests which he might 
secure from the Le Roy Fibre Company, or from any of the individ- 
ual stockholders connected therewith. 

Lappen assigned, by the contract, to the Union Fibre Company,. 
the exclusive right to use or manufacture material under any or ail 
of his patents pertaining to the cooking, degumming, treating, or man- 
ufacture of flax fibre or insulating materials, and the exclusive right 
to employ and use ail processes patented by him therefor, and the ex- 
clusive right to use ail machinery patented therefor. By the terms 
of the contract the Union Fibre Company agreed to pay Lappen a 
royalty — 

"upon ail of the flax felt of the Uind heretofore made commercially by the 
Le Roy Fibre Company, at Le Roy, Minn., which it shall manufacture dur- 
ing the life of his composition patent therefor, notwlthstanding said compo- 
sition patent shall be deelared void, or the manufacture thefeof shall be ad- 
judged au infringement upon the Kelley patent." 

The royalty specified in the contract was to be 15 cents per 1,000 
square feet on ail insulating materials % inch or over in thickness; 
10 cents per 1,000 square feet on ail material less than % inch, and 
not less than % of an inch in thickness ; and ZVâ cents per 1,000 
square feet on ail material less than % of an inch in thickness. Thèse 
royalties were to be paid to the first party (Lappen) by the second 
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party (the Union Fibre Company), so long as the second party should 
see fit to manufacture under said patents, or until the expiration of 
said patents. 

The contract up to this point said nothing about the employment 
iof Lappen by the Union Fibre Company; but the second part of it 
did provide for such employment, and he agreed thereby to work for 
the Company for $100 a month and to assign to the company an un- 
divided half interest in any patents which he might secure, or inven- 
tions which he might make while he was in their employ. This con- 
tract was to continue at least until January 1, 1912. 

Lappen continued in the employment of the défendant company 
under this contract until January, 1912, when on the 4th day qf that 
month another contract was made between him and the Union Fibre 
Company. This contract contained the sanie agreement for the ex- 
clusive right to manufacture and sell under the Lappen patents as did 
the other contracts. It also provided for the payment of royalties in 
substantially the same way as did the prior contracts. It further 
provided that the Union Fibre Company should pay the royalties 
during the life of the patents, whether the same should be declared 
void or not, and whether they were adjudged an infringement upon 
the Kelley patent, or not, and regardless of whether Lappen should 
remain in the employ of the second party or not. This contract also 
provided for the employment of Lappen by the défendant company, 
and he is now in their employ under the terms thereof. 

The patent in suit is not described in any one of thèse contracts 
by its number or by its date, but that it is covered by ail of them 
admits of no doubt. If in February, 1910, when Lappen made his 
first contract with the défendant company and went into their employ- 
ment, the défendant company had not manufactured and sold any 
flax felt like that described in Lappen's patent, the estoppel by which 
Lappen is unquestionably bound would extend to the company. It 
would then plainly appear that the défendant company acquired its 
knowledge of the patent and the way to manufacture the article de- 
scribed therein from Lappen, and under ail the authorities its co-op- 
eration with Lappen in the infringement would be such as to estop it 
as well as him. 

The vital question, therefore, in the case, is whether or not the 
Union Fibre Company had been engaged in manuf acturing and selling 
this material prior to February, 1910. It claims that it had been prior 
even to the issuance of Lappen's patent, and it presented affidavits in 
support of that claim. One of thèse affidavits is made by Kelley, to 
whom the Kelley patent mentioned in the contracts above referred to 
was issued, who assigned his patent to the défendant company, and 
who for some time was in its employ. In this affidavit Kelley says 
that at Minerai Point, Wis., prior to 1901, he manufactured and sold 
considérable quantities of a product which is exactly described by the 
language used in the claims of the Lappen patent. He, however, 
gives the names of no persons to whom he made any such sales. He 
further says that in 1903, when he was manager of the lith départ- 
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ment of the défendant conipany, it, under his direction, mâde and sold 
many thousands of feet of the so-called flax fibre felt, which product 
he says is exactly described by the claims of the Lappen patent. He 
fails, however, to mention the names of any persons to whom any of 
this product was sold. He attachés to his afïïdavit a sample of the 
product, but he does not state when this sample was made. He 
sirnply says that it was identical with the article that he made at 
Minerai Point, and at the défendants' factory in Winona. John J. 
Brown's afifidavit states that when employed by the défendant he knew 
that it, under the direction of Kelley, made many thousand feet of flax 
fibre lith and sold it, and that the product is the same as the product 
described in Lappen's patent. He, however, fails to give the names 
of any persons to whom the product was sold. Roe, another n' -nager 
of the défendant, says that between 1902 and 1910 the deicndant 
manufactured and sold large quantities of the product which is de- 
scribed in Lappen's patent, and that this product was so.J under the 
name of flax fibre lith. The sample which he attaches he says was 
manufactured at Winona during the year 1908, or earlier. He gives 
the names of no purchasers of this article. The défendant L,appen in 
his affidavit says that prior to the 15th day of February, 1910, he saw 
spécimens of flax felt which had been manufactured by the défendant 
Company, and which were similar to the felt described in his patent. 
Lappen calls this article flax fibre felt. In Thompson's aflîdavit it is 
said that the sample attached thereto was actually made at the défend- 
ant company's factory in the year 1908, or earlier, and that he more 
than four years ago nailed it into a chicken coop. Thompson does 
not say that any of this article was ever sold. Alfred G. Brown, the 
manager of the défendant company, says that, beginning with the 
year 1903, his company sold to a large number of customers flax fibre 
lith, which he says is the same article as that described in the Lappen 
patent. He says that this material was extensively used by numerous 
customers for insulating purposes, and was sold under the name of 
flax fibre lith. 

This is substantially ail the évidence that is presented by the de- 
fendant. Upon the part of the plaintiff there was presentecl the affi- 
davit of Gebhard Bohn, the président of the plaintiff company, who 
said that the White Enamel Refrigerator Company, another company 
in which he v/as interested, had acted as agent for the products of 
the Union Fibre Company for about a year from October 21, 1904-, 
and that he never knew that the défendant company manufactured 
any material similar to the material manufactured under the Lappen 
patent until 1911, and that the défendant company never marketed 
any such material through his company during the time it acted as 
the Union Fibre Company's agent. 

J. L. Deppen, who was a salesman in Chicago from January, 1909, 
to January, 1911, in the office of Bingham & McParthin, sales agents 
of certain products of the défendant company, says that in the latter 
part of 1910 he sold, as such agent for the défendant company, a 
product called felt-lino, which Brown, the gênerai manager of the 
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défendant company, says is the same product as flax fibre lith. Dep- 
pen also says that he never sold any of this product before that time. 
Boswell, in the employ of the Minneapolis Paper Company, says that 
from 1907 until the fall of 1910 his company bought from the dé- 
fendant company more or less of two kinds of beat insulating mate- 
rials. They never bought from the défendant company any such 
material as the défendant company now sells under the name of felt- 
lino, nor did the défendant company ever ofifer any of that material 
to them. 

The most satisfactory proof, however, upon this subject, is found 
in the documentary évidence. In a letter to the White Enamel Re- 
frigerator Company, dated October 21, 1904, the défendant company 
gave a list of articles manufactured by the défendant company and the 
priées for said articles. Flax fibre lith does not appear in this Hst. 
Bohn testifies that this letter was written after a conversation belween 
himself and officers of the défendant company, the subject-matter of 
which conversation was a proposed contract by which the White En- 
amel Refrigerator Company was to act as sales agent for the défend- 
ant company. It is difficult to believe that, if the défendant com- 
pany really was then manufacturing and selling large quantities of 
flax felt, as they say they were, they would not bave included it in 
the list of their products which they then furnished to their proposed 
sales agent. 

There was also ofifered in évidence a catalogue pubHshed by the 
défendant company for the year 1906. Flax fibre lith nowhere ap- 
pears in this catalogue as a product then manufactured or sold by 
the défendant company. It does contain a description of materials 
composing their différent kinds of "Hth," in nearly ail of which some 
minerai élément appears. It also contains a list of the company's cus- 
tomers in 1906. No affidavits are presented from any of thèse cus- 
tomers to the effect that they had purchased flax felt from the défend- 
ant company prior to 1910. 

It is, moreover, very difficult to understand why the défendant co'm- 
pany would employ Lappen in 1910. and pay him a royalty on ail the 
flax felt produced by them thereafter under his patent, if prior to 
that time they were thoroughiy well acquainted with the method of 
manufacturing that product, had been manufacturing it for several 
years before Lappen's application for his patent was filed, and claimed 
a right so to do. 

It is not necessary to rely upon the rule announced in several cases 
that the existence of a prior use in patent cases must be established 
beyond a reasonable doubt. In this case the évidence establishes al- 
most beyond a reasonable doubt that the défendant company never 
sold flax felt prior to Lappen's connection with it in 1910. 

A temporary injunction, as prayed for in the complaint, should be 
granted. Whether or not the injunction should be suspended, so as 
to allow the défendant company to fulfill its contract with the Santa 
Fé Railroad Company, is a matter upon which I will hear counsel on 
Friday, October 11, 1912, at 12 o'clock noon. 
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On Further Hearing. 

This case came on to be further heard on October 11, 1912, wîth 
the same counsel appearing for the respective parties, pursuant to the 
direction contained in the décision filed October 7, 1912, concerning 
the suspension of the temporary injunction with référence to the con- 
tract between the défendant company and a subsidiary company of 
the Atchison, Topeka & Santa Fé Railway Company. After hearing 
counsel, it is now ordered that upon the fiHng by the plaintiff of a 
bond, with sureties to be approved by the clerk of this court, in the 
sum of $5,000, a temporary injunction issue as prayed for in the cora- 
plaint. 

It is further ordered that upon the fihng of a bond by the défend- 
ant company, the Union Fibre Company, in the sum of $10,000, with 
sureties to be approved by the clerk of this court, it be allowed to 
complète its contract with the Santa Fé Land & Improvement Com- 
pany, mentioned in the affidavit of A. G. Brown, filéd on October 11, 
1912, and the said injunction shall not operate so as to prevent such 
completion. Said bond shall be conditioned to pay to the plaintiff ail 
profits which the said défendant may make out of said contract, or 
the damages which the plaintiff rnay suffer or bas suffered by reason 
of the securing of said contract by the défendant, as the plaintiff may 
hereafter elect, if said injunction shall be made perpétuai. As a fur- 
ther condition of being allowed to complète said contract, 

It is further ordered that the said défendant file in the office of the 
clerk of this court a statement of the amount of material already fur- 
nished under said contract, and that on the Ist day of each month 
hereafter it file a statement of the amount of material furnished on 
the said contract during the preceding month. 



ANDREWS WIKE & IRON WORKS v. WILSON MFG. CO. 

(District Court, W. D. Pa. September 25, 1912.) 

No. 62. 

1. Patents (§ 283*) — Validity — Knowledge bt Patentée of Principle of 

Opebation. 

A patentée sliould not be deprived of tbe beneflt of Ms invention, lï 
meritorious, because he may not understand the priuciple of its opération. 

[Ed. Note.— ITor otiier cases, see Patents, Cent. Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

2. Patents (§ 328*) — Validity and Infeingembnt — Toasteb. 

The Andrews patent, No. 897,513, for a toaster, was not anticipated, 
and discloses invention; also held infrlnged. 

In Equity. Suit by the Andrews Wire & Iron Works against the 
Wilson Manufacturing Company. On final hearing. Decree for com- 
plainant. 

A. O. Behel, of Rockford, 111., for plaintiff. 

Dalzell, Fisher & Hawkins and W. G. Doolittle, ail of Pittsburgh, 
Pa., for défendant. 

♦For other cases see same topic & § ndmbbh In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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ORR, District Judge. This case is before the court for final hear- 
ing upon the pleadings and proofs. The bill is in the usual form, 
and charges infringement by the défendant of letters patent of the 
United States No. 897,513, issued September 1, 1908, to the plain- 
tiff, as assignée of Charles Andrews, Jr. Although not admitting in- 
fringement, the défendant has specially attacked the validity of the 
patent, alleging that the prior art relating to toasters disclosed every 
élément which is found in the toaster covered by the patent in suit. 

The utility of the patent clearly appears from the évidence that 
within three years after its date the plaintiiï was shipping to the trade 
500 of the Andrews toasters daily, and that défendant was manufac- 
turing and selling similar toasters. In his spécification the patentée 
States that the object of his invention "is to construct a toaster m 
which a perforated bottom plate is at varying distances from the wire 
top, in order that the beat may act uniformly on the articles being 
toasted." His theory is there expressed as follows: 

"By formlng the main portion so that It is depressed at its center, the heat, 
being greater at the center, will hâve farther to travel, after passing through 
the perforations, before coming in contact with the article being toasted, than 
the heat, which is not so intense, passing through the perforations near the 
outer edge of the toaster. By locating the perforations at varying distances 
from the wire top, the heat will be uniform throughout the extent of the 
toaster." 

[1] The correctness of this theory of Andrews is denied by de- 
fendant's expert. Whether it is correct or not is immaterial, and 
should not affect the question of validity. If a patentée has perfected 
a new and useful apparatus, he should not be deprived of the ben- 
efit of his invention jjecause he may not understand the principal upon 
which it opérâtes. Eames v. Andrews, 122 U. S. 40-55, 7 Sup. Ct. 
1073, 30 L. Ed. 1064; Westinghouse Electric & Mfg. Co. v. Mont- 
gomery Electric Light & Power Co., 153 Fed. 890-901, 82 C. C. A. 
636. 

[2] There is but one claim in the patent, and that is as follows: 

"A toaster, comprlsing a perforated sheet inetal main portion havlng its 
center depressed and forœed with V-shaped edges, the outer walls of the 
edges formed with rests, and a top seated in the rests in a tixed nianner." 

The éléments of the claim are (a) a perforated sheet métal main 
portion; (b) having its center depressed; (c) and formed with V- 
shaped edges; (d) the outer walls of the edges formed with rests; 
and (e) a top seated in the rests in a fixed manner. The références 
to the prior art show that nearly ail of the éléments are old in the 
art. Toasters with a perforated sheet métal main portion, having 
their centers depressed and having rests, were not by any means new ;, 
but toasters with such a main portion formed with V-shaped edges, 
which form rests for the toaster, and at the same time secure the top 
in a fixed manner, as specified in the patent, were new. It would an- 
swer no useful purpose to review the prior patents, as no one of 
them has ail the éléments of the patent in suit. The alleged examples 
of prior use possess some but not ail of the éléments of the patent. 
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There îs no combination shown to hâve existed in the art which em- 
braced them ail. 

Notwithstanding this, the question of invention is not without dif- 
ficulty. The différences between the Andrews toaster and others seem 
slight, yet such différences are marked. The substantial différence 
lies in this : That the Andrews toaster alone has the extended edges 
of the bottom plate turned ont, to form rests, and then inward, over 
the grid, whereby the latter is securely attached to the bottom plate. 
In other words, the turned edge holds the device level when in use, 
and securely fastens the wire mesh or grid, without the necessity and 
expense of holding it or wiring it in place. This is the important 
feature of the patent. In view of it, the court would not be justified 
in holding the patent, as thus limited, invalid for lack of invention. 

Défendant, however, insists that it is not infringing the patent, 
chiefly because its toasters do not hâve the V-shape in their edges. 
The shape of the edge of the plaintiff's toasters seenis to bave been. 
arbitrarily selected, and does not necessarily arise from the twofold 
demand upon the edge, which has been mentioned above, to wit, to 
hold the device level when in use and to securely fasten the grid. It 
is mentioned in the claim as V-shaped. In defendant's toaster the 
edge is turned down to form the rests, and then inwards to hold the 
grid in a fixed manner. The edge is not V-shaped. Défendant surely 
cannot escape infringement by turning the edge of its toasters so that 
the edge is U-shaped, or some other shape, when such turning is to 
meet the twofold demand upon the edge. If so, then truly "the let- 
ter killeth." The toaster of the défendant is in ail important respects 
similar to that of the plaintiff. It is true it is made of heavier métal; 
its perforations are eîongated, instead of circular; and its center is 
not quite So much depressed. It, however, has thè extended edges 
of the bottom plate turned out to form rests, and then inward over the 
grid, whereby the latter' is securely attached to the bottom plate. In 
this respect the toaster of the défendant infringes the patent in suit. 

Plaintiff is entitled to a decree for an injunction and an accounting. 



EMPIRK Pacno MILI/ CO., Limited, v. K. & E, NEUMOND. 
(District Court, E. D. Louisiana. October 19, 1912.) 
No. 13,861. ,. 
1. Courts (§ .315*) — Juuisdiction— Feuebal CouKTg — Memiîbk^ of Pahtneh-, 

SHIP. 

For the purposes of fédéral .iiu'isdiction,, tlie niembers of a partner.ship 
or joint-stock Company are not presumed to be citizeils of tlie state oî 
tlie domicile, and .lurisdletlon is onlj- established ou pi'oof of diverslty of 
citizenslilp of the meitibers. 

[Ed. Note. — For otber cases, see Courts, Cent. Dlg. § 861; Dec. Dig. § 
31.5.* 

Diverse citizensbip as a ground of fédéral iurisdictloli, see notes to 
• Shipp V. Williams, iO O.^ O. A. 249; Mason v. DuUagliam, 27 C. C. A. 298.] 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. COUBTS (§ 315*) — FEDERAL COUBTS — PaRTNEBSHIP. 

A partnership, though considered a légal entlty in L,ouisiana, cannot 
be regarded either a corporation, or a quasi corporation, for the purpose 
of determining fédéral jurisdictlon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § S61; Dec. Dlg. 
§ 315.*] 

3. Partnership (§ 200*) — Actions — Nature and Effect. 

ïhough a commercial partnership in Louisiana is an entity separate 
and distinct froni tlie persons composing it, and it must sue and be sued 
in tlie flrm name, yet the members may be jolned in the same proceeding, 
and judgment rendered against the firm and the partners in solide. 

[Ed. Note.— For other cases, see Partnership, Cent. Dig. §§ 36&-371; 
Dec. Dig. § 200.*] 

4. Partnership (§ 204*) — Action Against Fiem — Pbocess. 

When suit is brought against a flrm, even after dissolution, for a flrm 
debt contracted before dissolution, a citation, issued to the flrm and 
served on one of the partners, will bring the flrm and the partner served 
within the court's .iurisdiction, without référence to whether the notice 
of dissolution had been given to the creditor. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 376-381; 
Dec. Dig. f 204.*] 

5. Partnership (§ 204*) — Action — Pkocess. 

Where there was diversity of citizenshlp between plaintifC and the 
members of a flrm as individuals, service by delivering process to one of 
the partners was sufficient to coufer jurisdietion over the flrm and the 
partner served, though the domicile of the flrni's business was the same 
as that of plaintiff. 

[Ed. Note.— For other cases, see Partnership, Cent. Dig. §§ 376-381; 
Dec. Dig. § 204.*] 

At Law. Action by tlie Empire Rice Mill Company, Limited, 
against K. & E. Neumond. On exce])tions to the jurisdietion of the 
court. Sustained in part, and overruled in part. 

D. B. H. Chaffe and A. D. Preston, both of New Orléans, for plain- 
tiff. 

Merrick, Lewis, Gensler & Schwarz, of New Orléans, for défendant. 

FOSTER, District Judge. This is a suit on a contract by a cor- 
poration, organized under the laws of Louisiana and domiciled in the 
city of New Orléans, against a commercial partnership, aiso domiciled 
in New Orléans, doing business in the firm name of K. & E. Neumond, 
composed of Karl Neumond and Eugène Neumond, both citizens of 
the empire of Germany, and against its individual members, for an 
amount exceeding $3,000. The prayer is for judgment in solido 
against the firm and against its members individually. A citation, 
addressed "to K. & E. Neumond, a commercial firm, and Karl Neu- 
mond and Eugène Neumond, the individual members thereof," to- 
gether with a copy of the pétition, was served on Karl Neumond in 
person in the city of New Orléans, and a return of service on Neu- 
mond individually, and on the firm, was duly made. 

Exceptions to the jurisdietion were filed on the ground that K. & 
E. Neumond, the commercial firm, is domiciled and doing business in 
the city of New Orléans, and hence, being under the law of Lou- 

*For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 P.— 51 
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isiana a légal entity, is a citizen of Louisiana, diversity of citizenshij> 
does not exist. This exception was overruled, and défendants then 
filed additional exceptions on thê grounds that the partnership with 
which the contract was made was not in existence at the time of the 
service, and, if it is to be held that the partnership of itself has no 
citizenship, the court for that reason has no jurisdiction over it; and, 
in the alternative, the défendants urge a reconsideration of their ex- 
ception previously filed. 

By an agreed statement of facts it appears that K. & E. Neumond 
was a commercial partnership, domiciled in New Orléans, composed 
of Karl Neumond and Eugène Neumond, both citizens of Germany, 
and that it was succeeded on July 1, 1910, by a firm of the same name, 
composed of Karl Neumond and Eugène Neumond and Ludwig Ise- 
man, and due notice thereof was published in the daily papers of New 
Orléans and sent by circular to the trade. 

The rule with regard to suits by or against corporations in the féd- 
éral courts is so well settled and of such long standing that in plead- 
ing they are generally designated as citizens of the state of their créa- 
tion ; but it is not because they are in f act citizens in any sensé of the 
Word that they hâve standing in court. In the earlier décisions the 
Suprême Court always took occasion to say that corporations were 
not citizens ; but they held that the artificial body would be considered 
as a Company of individuals transacting their joint affairs in a légal 
name, and later they laid down the rule that the stockholders would 
be conclusively presumed to be citizens of the state creating the cor- 
poration. Bank of the United States v. Deveaux, 5 Cranch, 61, 3 L,- 
Ed. 38; Louisville Railroad Co. v. Letson, 2 How. 497, 11 L. Ed. 353; 
Marshall v. B. & O. Railway Co., 16 How. 314, 14 L. Ed. 953; Cov- 
ington Drawbridge Co. v. Shepherd, 20 How. 227, 15 L. Ed. 896; 
Muller V. Dows, 94 U. S. 444, 24 L. Ed. 207. 

[1] In principle there would seem to be no différence between a 
corporation and a partnership, if the latter has the right to sue in the 
firm name. The Suprême Court, however, has always denied as to a 
partnership, or joint-stock company, the presumption that. its members 
are citizens of the state of its domicile, and has always required the 
allégation, or proof, of the diversity of citizenship of its members. 
Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800. 

But, for ail I hâve been able to discover, the requirement has gone 
no further, and where diversity of citizenship between the members 
oî a partnership and the adverse parties to a suit has been shown 
jurisdiction has been entertained. Great Southern Fireproof Hôtel 
Co. v. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 842; Id., 193 
U. S. 532s, 24 Sup. Ct. 576, 48 E. Ed. 778. 

In the case of Thomas v. Board of Trustées, 195 U. S. 207, a suit 
by a citizen of Michigan, the Suprême Court decided the question 
squarely, and held that the fédéral courts would hâve jurisdiction of 
a suit against a board of trustées, not a corporation, but authorized to 
sue and be sued in their collective name, without bringing in the in- 
dividuals, if it was alleged they were ail citizens of Ohio. See, also, 
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Yonkerman Co. v. Fuller's Adv. Agency (C. C.) 135 Fed. 613; Bruett 
V. Austin (C. C.) 174 Fed. 668; Martin v. Meyer (C. C.) 45 Fed. 435. 

[2] A partnership in L,ouisiana is considered a légal entity; but, 
so far as I am aware, except for the décision in Liverpool, Brazil & 
River Flatte Navigation Co. v. Agar & Lelong (C. C.) 14 Fed. 615, it 
bas never been considered a corporation, or even a quasi corporation. 
That casé I do not find persuasive, and it is certainly opposed to the 
décisions above cited. 

[3, 4] However, it is well settled in Louisiana that a commercial 
partnership is in contemplation of law a moral being, an entity sep- 
arate and distinct f rom the persons who compose it. Title to the Per- 
sonal property vests in it, and not in the partners, though they are 
bound in solido for its debts. It must sue and be sued in the firm 
name; but the members may be joined in the same proceeding, and 
judgment rendered against the firm and the partners in solido. When 
suit is so brought, even after dissolution, on a debt of the firm con- 
tracted before the dissolution, a citation, addressed to the firm and 
served on one of the partners, will bring in the firm and the partner 
served, and it is immaterial whether or not notice of the dissolution 
had been given to the créditer. C. C. arts. 2801 to 2890; C. P. art. 
198; Smith v. McMicken, 3 La. Ann. 322; Montagne v. Weil, 30 
La. Ann. 54; Succession of Pilcher, 39 La. Ann. 363, 1 South. 929; 
Wolf V. Tailor Made Pants Co., 52 La. Ann. 1369, 27 South. 893 ; 
Id., 110 La. 427, 34 South. 590; In re M. F. Dunn & Bro., 115 La. 
1084, 40 South. 466. 

[5] In this case diversity of citizenship is shown, there was proper 
service of the firm and of Karl Neumond, and both can stand in judg- 
ment in this court. Service of the firm and both members was also 
attempted by handing a citation and copy of the pétition to Ludwig 
Iseman. It is, of course, ineffective, and should be quashed. 

The exception of Karl Neumond and of the firm will be overruled, 
and the exception of Eugène Neumond to the service of citation will 
be sustained. 



In re CONEY ISLAND LUMBER CO. 

Pétition of SÏIIAVELL. 

(District Court, E. D. New York. October 19, 1012.) 

1. Bankruptcy (§ 467*) — Proceedings — Findings of Spécial Cojimissioner 

— CoNiLicTiNG Evidence. 

A flnding of fact by a spécial conimissioner in bankniptc.v proceedlnj.'s, 
based on conflicting évidence, will be sustained by the court, unless en- 
tirely erroneous. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. J 029; Dec. 
Dlg. § 467.*] 

2. Bankruptcy (§ 317*) — Service of Attokney Befobe Bankruptcy — Fées. 

Where, prior to bankruptcy, tbe debtor eniployed an attorney to prose- 
cute a suit to foreclose a mechanic's lien wlthout any siiecified contract 

*Por other cases see same toplc £ § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the attorney's services, the attorney, havlng prosecuted the suit to 
conclusion and turned over ttie proceeds, amounting to $541.92, and 
$147.85 costs, was entitled to an allowance of $200 for his services. 

[Ed. Note. — For other cases, see Banisruptcy, Cent. Dig. §§ 493-495; 
Dec. Dlg. § 317.*] 

3. Bankruptcy (§ 314*) — Claims — Attoeney's Pees — Services Before Bank- 

BUPTCY. 

Claimant, an attorney, tiad rendered services to tlie bankrupt more 
than four months before the banliruptcy, tlie value of which amounted 
to $249.50. He liad no express contract for fées, but both he and the 
insolvent expeeted that he VFOuld be paid for such services ont of the 
proceeds of a mechanic's lien, which he later foreclosed. Beld, that such 
acknowledgment was équivalent to an équitable assignmont, and that he 
was entitled to allowance for such services out of the proceeds in the 
lien case. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. §§ 469-473, 
478, 483-487, 489, 490 ; Dec. Dlg. § 314.*] 

In Bankruptey. In the matter of the Coney Island Lumber Com- 
pany. Application by Van Mater Stilwell, an attorney, for an allow- 
ance for services rendered to the bankrupt. Granted. 

See, also, 199 Fed. 197. 

Conway, Williams & Kelly, of New York City, for trustée. 
Van Mater Stilwell, of Brooklyn, N. Y., pro se. 

CHATFIELD, District Judge. The petitioner has claimed certain 
fées for services to the bankrupt in the foreclosure of a mechanic's 
lien for materials supplied by the bankrupt, and has testified to an 
alleged agreement with the président of the corporation as to the 
amount of such compensation. He asserts, also, that in the absence 
of agreement he is entitled to an attorney's lien for the reasonable 
value of his services against the proceeds of the litigation in question, 
and that this lien was preserved when the proceeds of the litigation 
were, under order of this court, turned over to the trustée in bank- 
ruptey. 

The spécial commissioner to whom the matter was referred has re- 
ported that upon the testimony he finds no contract, but that the 
petitioner did perform certain services. In view of the size of the 
estate, he fixes the reasonable value of those services at $50 and the 
costs allowed in the foreclosure action. 

The petitioner has excepted to the report, and thèse exceptions hâve 
been brought up on motion, The trustée in bankruptey asks for the 
confirmation of the report as it stands. 

[ 1 ] The spécial commissioner has made a finding of f act upon hear- 
ing the witnesses, which should not be disturbed, for there was a plain 
conflict of testimony, and the court cannot say that the conclusion of 
the spécial commissioner was not justified, although it is apparent 
that the petitioner made, or supposed he made, a definite proposition 
to the président of the bankrupt with respect to the services in ques- 
tion. This finding of fact is to the eiïect that no actual contract ex- 
isted. 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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There is no question that the services were rendered, and there is 
no question that they were of such value that a contract for the 
amount claimed would be valid, if its making were substantiated. 

[2] But, in the absence of a contract, the claimant was still entitled 
to reasonable compensation for the services rendered by him, as against 
the particular litigation in which he was occupied. _ If the employ- 
ment had been terminated by the bankruptcy proceedings, nevertheless 
a claim would exist for past services, which could be allowed in bank- 
ruptcy, and the litigation could not be taken away from the control 
of the attorney, and the property ordered turned over to the bankrupt 
estate, without making provision that his services should be respected 
and compensation given therefor. 

The amount recovered in this litig-ation was $541.92, with costs 
amounting to $147.85, and Mr. Stilwell's charge was 25 per cent., or 
$135.48, plus the costs. It would seem that a 25 per cent, charge for 
services involving the conduct of such litigation was reasonable in 
amount; but, if the costs are added, the total seems out of propor- 
tion to the recovery. The allowance of the spécial commissioner of 
substantially $200 seems adéquate. 

[3] The balance of Mr. Stilwell's claim is made up of a bill for 
services amounting to $249.50, rendered to the bankrupt more than 
four months prior to bankruptcy, and which the claiinant allèges was 
to be paid out of the proceeds of the recovery in th.e niechanic's lien 
action. In other words, he postponed the demand for payment upon 
an agreement that he should retain it from the sum collected, if it be 
collected. 

Again the finding of the spécial commissioner that there was no 
contract is a détermination which, upon conflicting testimony, should 
not be overruled, unless clearly contrary to the facts proven. No 
written assignment of proceeds from the pending litigation was made. 
We can, therefore, disregard the question as to whether Mr. Stilwell 
had a contract to take his pay for prior services out of the proceeds 
of the mechanic's lien action, and we hâve presented merely the sit- 
uation of an attorney conducting one litigation, and expecting, with 
the knowledge of the client, to be paid for other services out of the 
proceeds of the future litigation, and with the intervention of bank- 
ruptcy proceedings against the client before the money cornes into the 
hands of the attorney. 

This is équivalent to an équitable assignment, and would be valid 
if the parties reach a situation where the payment can be taken out of 
funds not subject to a superior right. It is apparent that if the 
moneys realized from the mechanic's lien action had been paid to Mr. 
Stilwell before bankruptcy, and he had deducted therefrom both com- 
pensation for that litigation and also for his previous services, the 
court would hâve allowed that déduction, subject only to scrutinizing 
the amount of the items, in the absence of any definite contract there- 
for. 

As the litigation was not taken from Mr. Stilwell's hands, and he 
was allowed to conduct the same, but had a right to possession of the 
proceeds only to the extent of protecting his attorney's lien, it would 
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seetn that he could ask this court to allow him, out of the proceeds, 
only such amount as he could hâve shown the right to possess, and 
any équitable assignaient or claim for reasonable compensation for 
services rendered would hâve to be approved by the court, in asking 
for the actual possession of the proceeds. 

On this basis, the reasonable value of the claimant's services and 
disbursements, for which he charged $249.50, is not disputed by the 
trustée, and the court sees no reason to reduce the amount of the 
claim, as the charges were not exorbitant and were properly earned. 

The petitioner may therefore receive the sum of $449.50 from the 
fund in question. 



In re HALLIN. 
(District Court, W. D. Miclilgan, S. D. Oetober SO. 1912.) 

1. Bankbupicy (§ 57*)— AcTs of Bankruptcï — Bonus to Lekder. 

An alleged banlirupt executed a chattel mortgage for $475, covering a 
stock of goods, receiving from the lender ,$450 in easli ; the balance being 
a bonus of extra interest demanded by the lender for making the loan. 
Of the amount received, the borrower paid $300 to cancel and discharge 
a prlor mortgage existing on the same property, and of the remainder 
$50 was paid to a bank to take up a note previously given by him for 
money with which to pay a merchandise account to another creditor. 
Held, that the payment of the bonus did not constitute an act of bank- 
ruptcy, on the theory that it was a conveyauce of the debtor's property 
with intent to hinder, delay, or defraud creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 232-236; 
Dec. Dig. § 57.*] 

2. Bankeuptoy (§ 58*) — Acts op Bankruptcy — Pseferences. 

The payment of a 550 note to a bank did not constitute an act of bank- 
ruptcy, as a payment in full to one creditor with intent to prêter it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §| 263-277; 
Dec. Dig. I 58.*] 

3. Bankruptcy (§ 81*) — Involuntary Peoceedings — Pétition. 

An involuntary bankruptcy pétition alleged that the debtor was insol- 
vent, that he had committed acts of bankruptcy, In that, on May 29, 1912, 
he gave a chattel mortgage covering certain of his assets with intent to 
hinder, delay, and defraud his other creditors, that on the same date he 
transfarred and conveyed certain of his property to one of his creditors, 
whose name was unknown, but which could be ascertained by référence 
to the flles of the village clerk at F., with intent to hinder, delay, and 
defraud his other creditors, that on the same date he did transfer cer- 
tain of his property to creditors, whose names were unknown, with intent 
to prêter such creditors over other creditors of the same class, and that 
on the same date he did convey certain of his property with intent to 
hinder, delay, and defraud his creditors. HeH that such pétition was 
insuflacient, in that it did not set forth any act of bankruptcy with suffl- 
cient particularity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 370-423 ; 
Dec. Dig. § 81.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
Oscar E. Hallin. On application for adjudication. Denied. 

•For other cases see same toplc & % numbek Id Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Arthur E. Pixel and Max H. Finkelston, both of Détroit, Mich., 
for petitioning creditors. 

E. E. Brooks, of Fremont, Mich., for alleged bankrupt. 

SESSIONS, District Judge. On September 27, 1912, three of 
the creditors of Oscar E. Hallin, whose claims aggregate upwards 
of $1,500, fîled a pétition praying that Hallin be adjudicated an in- 
voluntary bankrupt. The alleged acts of bankruptcy are set fortb 
in the pétition as follows: 

"And your petitioners further represent that sald Oscar E. Hallin is insol- 
vent, and that wlthin four months uext preceding the date of this pétition 
the said Oscar B. Hallin commltted an act of bankruptcy, in that he did 
heretofore, to wit, on the 29th day of May, 1912, give a certain mortgage for 
four hundred and seventy-tive ($475) dollars, covering certain of the assets 
of sald alleged bankrupt, which mortgage was given with the intent to hln- 
der, delay, and defraud the other creditors of sald bankrupt. 

"And your petitioners further represent that the said Oscar E. Hallin, 
while insolvent and within four months next preceding the date of this péti- 
tion, commltted another act of bankruptcy, in that he did heretofore, to wit, 
on the 29th day of May, 1912, transfer and convey certain of his property to 
one of his creditors, the name of whom is not knovvn, but which can be as- 
certained by référence to the flles of the village clerk at Fremont, Mich., with 
intent to hinder, delay, and defraud his other creditors. 

"And your petitioners further i-epresent that the said Oscar E. Hallin is 
insolvent, and that while insolvent, and wlthin four months next preceding 
the date of this pétition, the sald Oscar E. Hallin commltted another act of 
bankruptcy, in that he did heretofore, to wit, on the 29th day of May, 1912, 
transfer certain of his property to creditors whose names are unknown, with 
the intent to prêter said creditors over his other creditors of the same class. 

"And your petitioners further represent that the said Oscar E. Hallin, 
within four months next preceding the date of this pétition, commltted an- 
other act of bankruptcy, in that he did heretofore, to wit, on the 29th day 
of May, 1912, convey certain of his property with the intent to hinder, delay, 
and defraud his creditors." 

[1] The alleged bankrupt entered and filed a déniai of bank- 
ruptcy, and demanded a trial by the court, which has been had. 
At the trial it was made to appear by the évidence that on the 
29th day of May, 1912, Hallin executed and delivered to Charles 
B. Buck a chattel mortgage in the sum of $475, covering his stock 
of goods. At that time Mr. Buck paid to Mr. Hallin $450 in cash, 
the remaining $25 being a bonus or extra interest demanded by 
and paid to Mr. Buck for making the loan. Of the amount so re- 
ceived by the alleged bankrupt, upwards of $300 was paid to can- 
cel and discharge a chattel mortgage previously existing upon the 
same property, and $50 was paid to a bank to take up and pay a 
note of that amount previously given by him to raise money with 
which to pay a merchandise account owing to another creditor. 

Petitioners now concède that the giving of the chattel mortgage 
under the circumstances was not in itself an act of bankruptcy, but 
insist that the including in the chattel mortgage of the sum of 
$25 as a bonus or extra interest, and the payment of the bank note 
in full, each constituted an act of bankruptcy within the purview 
of the statute. In other words, petitioners now claim that the 
giving of the mortgage for $25 more than the actual amount of 
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money borrowed or received by the mortgagor constituted a con- 
veyance of the debtor's property with intent to hinder, delay, or 
defraud his creditors, and that the payment in full, while insolvent, 
of the note to the bank, constituted a transfer of a portion of his 
property to one of his creditors, with the intent to prefer such créd- 
iter over his other creditors. 

[2] The évidence fairly shows that at the time of the giving of 
the chattel mortgage on May 29th the alleged bankrupt was in- 
solvent, although the margin or différence between his debts and 
the value of his assets was not large, and the excess of his debts 
over the fair value of his property was not sufficient to be of much, 
if any, evidential force or effect upon the cjuestion of his intent. 
Nor is there any satisfactory évidence that he then knew or be- 
lieved himself to be insolvent. It is true that his creditors were 
pressing him for payment, and that he did not hâve the money to 
meet his past-due bills. It is also true that his crédit was very 
limited. On the other hand, he had quite an amount of outstand- 
ing accounts belonging to him, and the évidence fairly establishes 
that he was endeavoring to pay his debts in full, and falls far short 
of proving an intent on his part either to defraud his creditors or 
to prefer one creditor over the others. The note at the bank seems 
to hâve been paid in the ordinary course and in the expectation 
of continuing in business, and at least in the hope of ultimately 
paying ail of his obligations. It was a just debt, small in propor- 
tion to the entire amount of his debts, and the préférence given 
was almost trifling. Goodlander-Robertson Lumber Co. v. At- 
wood, 152 Fed. 978, 82 C. C. A. 109, 18 Am. Bankr. Rep. 510; 
Clark v. Henné & Meyer, 127 Fed. 288, 62 C. C. A. 172, 11 Am. 
Bankr. Rep. 583 ; Loveland on Bankruptcy, page 320. 

While the contract to pay a bonus or extra interest was unlaw- 
ful, and could not be enforced by the mortgagée, yet it is a matter 
of common knowledge that lenders of money upon chattel security 
usually exact from the unfortunate borrower something in the way 
of a bonus. In complying with such a demand the alleged bank- 
rupt did no more than is often donc in such cases, and there is an 
entire lack of évidence to impeach his good faith, or to show that 
he intended to hinder, delay, or defraud his creditors. In fact, the 
proofs négative the existence of any such intent on his part. 

[3] It is évident, also, that the petitioners, in their vague, un- 
certain, and unsatisfaetory allégations relating to the giving of 
the chattel mortgage, did not refer, or intend to refer, to the fact 
that the mortgage was given for an excessive amount. It is only 
after the proofs hâve developed this slight irregularity that the 
présent claim is made, and it now cornes too late. 

The pétition itself is wholly insufficient, in that it does not set 
forth any act of bankruptcy with the recjuired particularity as to 
essential data and détails, does not apprise the alleged bankrupt of 
what he is to be called upon to meet, and, therefore, does not war- 
rant the granting of any relief. In re Rosenblatt & Co., 193 Fed. 
638, 113 G. C. A. 506, 28 Am. Bankr. Rep. 401; In re Pure Milk 
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Co. (D. C.) 154 Fed. 682, 18 Am. Bankr. Rep. 735; In re Blumberg 
(D. C.) 133 Fed. 845, 13 Am, Bankr. Rep. 343; Clark v. Henné & 
Meyer, 127 Fed. 288, 62 C. C. A. 172, 11 Am. Bankr. Rep. 583; In 
re Nelson (D. C.) 98 Fed. 1(i, 1 Am. Bankr. Rep. 63. 
An order will be entered dismissing the pétition. 



UNITED STATES v. KOLODNER. 
(District Court, M. D. Pennsylvanie. October 26, 1912.) 
No. 433. 

1. Aliens (§ 68*) — Natuealization — Statutes — Dépositions. 

Naturalisation Law (Act .Tune 29, 1900, c. .3592, 34 Stat. 599 [U. S. 
Conip. St. Supp. 1911, p. 533]) § 9, provides that the hearing on a péti- 
tion for naturalization shall be in open court, and that the applieant and 
his witnesses shall be examined under oath before and in the présence 
of the court. Held, that such provision was mandatory, and that deiTosi- 
tions could not be received or considered, except as autliorized by the 
succeeding section. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-146; Dec. 
Dig. § 68.*] 

2. xIliens (§ 68*):— Natubalization— -PnocEEDiNGS — Pkoof — Dépositions — 

"District." 

Naturalization Law (Act June 29, 1900, c. 3592, 34 Stat. 599 [U. S. 
Comp. St. Supp. 1911, p. 533]) S 10, providcs that, in case the petitioner 
for naturalization bas not resided in the state, territory, or district for 
five years continuously immediately preceding the flling of his pétition, 
he may estnblish by two witnesses, both in his pétition and at the hear- 
ing, the time of his résidence within the state. provided that it has been 
for more than a year, and the remaiuing period of his flve years' rési- 
dence within the L'nited States required to be establisbed may be proved 
by the déposition of two or more witnesses who are citizens of the Unit- 
ed States, on notice to the Bureau of Immigration and Naturalization 
and the United States attorney for the district in which the witnesses 
réside. Held, that the word "district," as used in such section, meant a 
fédéral district, and not the District of Columbia ; and hence, where an 
applieant for naturalization had not resided continuously for five years 
in the district where he applied for citizenship, his résidence in another 
state, territory, or district sufficient to establish a five years' résidence 
in the United States could be proved by déposition. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig, §§ 138-146; Dec. 
Dig. § 68.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2136-2138; 
vol. 8, pp. 7639, 7640.] 

Pétition by the United States against Jacob Kolodner to cancel a 
certiiîcate of naturalization. Denied. 

A. B. Dunsmore and Andrew Hourigan, both of Wilkes-Barre, Pa., 
for plaintiff. 

WITMER, District Judge. On the 24th day of February, 1910, 
Jacob Kolodner filed in the Circuit Court of the United States for the 
Middle District of Pennsylvania his pétition for naturalization, and 
produced as witnesses to such pétition Morris Freginbaum and Harry 

•For other cases see same topic & | ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Williams, each of whom made affidavit that they had known the ap- 
plicant to hâve resided in the United States, and within the district, 
for a period of two years preceding the date of filing his application. 
In order to establish the other three years of continuous résidence re- 
quired by the act of Congress, the petitioner, on proper order and 
allowance, took the dépositions of Lewis Flinkman and Simon Flink- 
man, of the city of Philadelphia, before Henry J. Robb, clerk of the 
Circuit Court for the Eastern District of Pennsylvania, which he pre- 
sented to court upon hearing his application. The court, then pre- 
sided over by my predecessor, Judge Archbald, received the déposi- 
tions for the purpose offered, against the objection of the agent for 
the Bureau of Naturalization, and admitted the applicant to citizen- 
ship. Since then suit bas been instituted in behalf of the government, 
under the fifteenth section of the Naturalization Law of June 29, 1906 
(34 Stat. 601, c. 3592 [U. S. Comp. St. Supp. 1911, p. 537]), for the 
cancellation of the certificate of naturalization granted, upon the spé- 
cifie ground that the court was not authorized to receive the déposi- 
tions taken of witnesses residing within the state where the applica- 
tion was filed and being heard. 

The fourth section of the act of Congress above referred to pro- 
vides that an alien may be admitted to become a citizen of the United 
States on pétition verified by the affidavits of at least two creditable 
witnesses, who are citizens of the United States, and who shall state 
in their affidavits that they hâve personally known the applicant to 
hâve been a résident of the United States for a period of at least five 
years continuously and of the state, territory, or district in which the 
application is made for a period of at least one year immediately pre- 
ceding the date of the filing of his pétition. 

[î] The ninth section requires that the hearing on such pétition 
shall be in open court, and that the applicant and his witnesses shall 
be examined under oath, "before the court and in the présence of the 
court." This provision is spécifie and mandatory, and, except as pro- 
vided in the tenth section, the court is not authorized to receive or 
consider évidence taken by dépositions. 

[2] The tenth section, however, permits dépositions to prove the 
fact of five years' continuous résidence within the United States in 
cases of applicants for naturalization, whose résidence in the state, 
territory, or district has been less than five years. That the Congress 
had in mind the territorial jurisdiction of the fédéral court in framing 
this act is apparent from the use of the words "state, territory, or dis- 
trict," as appears from the fourth and tenth sections ; and it is equally 
certain that it did not intend the word "district," as was argued by 
counsel, to apply to the "District of Columbia" — such word being used 
as a common and not a proper noun. When the applicant has resided 
within the jurisdiction of the court where he présents his application 
for a period of one year or more preceding the date of the filing of 
his pétition, and having resided beyond such jurisdiction during the 
period required for naturalization, he may proceed with his hearing 
by producing in court the required witnesses who hâve known him 
during the time he has resided in such district, and prove by the depo- 
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sition of witnesses living beyond the territory or jurisdiction of the 
court for the balance of such time. And this view of the act is not in 
conflict with the case of United States v. Nisbit (D. C.) 168 Fed. 
1005, cited by the attorney for the government, in which it was held 
that the superior court of Washington had no jurisdiction to receive 
dépositions to prove five years' continuous résidence within the United 
States, because such dépositions were not of witnesses résident beyond 
the State, territory, or district where the application was heard. There 
the hearing was in the superior court of the state of Washington for 
Jefferson county, and the dépositions were of witnesses taken in the 
county of Pacific, of the same state, and ail within the Western dis- 
trict of Washington in the Ninth circuit of the United States. 

There are other reasons why I should hesitate to reverse the order 
of the court, heretofore made, and set aside and cancel the certificate 
of naturalization granted, had I not reached the conclusion to agrée 
with the court that the dépositions taken and considered are authorized 
by the act. 

The pétition is therefore denied. 



In re LANDS OF FIVE CIVILIZED TRIEES. 

THE 30,000 LAND SUITS. 

(District Court, E. D. Olilahoma. August 14, 1912.) 

1. Indiaks (§ 15*) — Lands — Restrictions on Aliénation — Effect of Death 

OF Allottee. 

The provision of Choctaw and Chiclîasaw Supplemental Agreement 
July 1, 1902, c. 1362, 32 Stat. 643, § 16, that surplus lands allotted to 
members of the tribes shall be aliénable "one-fourth in acreage in one 
year ; one-fourth in acreage in three years and the balance in five years, 
in each case from date of patent," is not in any way limited or modified 
by the provlso "that such land shall not be aliénable by the allottee or 
his helrs at auy tlme before the expiration of the Choctaw and Chicka- 
saw tribal government for less than its appraised value," which could 
only become operative as to any particular tract after the expiration of 
the one, three, or flve years' restriction wMle the tribal governnients 
were stlll in existence, but imposes a restriction on aliénation not Per- 
sonal to the allottee, but which runs with the land and afCects it as well 
In the hands of hoirs as of the original allottee, and prohibits aliénation 
by an allottee member of the tribes or his heirs until the expiration of 
the periods named. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §| 17, 37-44; Dec. 
Dig. § 15.*] 

2. Indiaks (§ 15*)— -Restriction on Aliénation of Lands— Construction 

OF Agreement — "Date of Patent." 

Choctaw-Chickasaw Supplemental Agreement July 1, 1902, c. 1362, 32 
Stat. 643, § 16, provides that "ail lands allotted to members of said tribes, 
except such land as is set aside to each for a homestead as herein pro- 
vlded, shall be aliénable after issuance of patent as foUows: One-fourth 
in acreage in one year; one-fourth in acreage in three years and the 
balance in flve years, in each case from date of patent." Allotments 
to members of the Choctaw and Chickasaw Tribes were made under 
what is known as the Atoka Agreement, embodled in Curtis Act June 28, 
1898, c. 517, 30 Stat. 495, and such Supplemental Agreement. The Curtis 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Act proTlded that patents to the allottces should be jolntly executed and 
dellvered by the Principal Chief of tlie Clioctaw Nation and the Gov- 
ernor of the Chickasaw Nation, and the Supplemental Agreement made 
no change in that respect. There was no provision In either of the agree- 
meuts, as there was in those with the Creeks and Cherokees, requir- 
Ing the patents to be approved by the Secretary of the Interior. Held, 
that in view of the provision of Act March 3, 1893, c. 209, 27 Stat. 645, 
anthomipg generally allotments in severalty of the lands of the Five 
Civiiized Tribes, that upon such allotment the reverslonary interest of 
the United States in the lands allotted "shall be relinquished and shall 
cease," there was no necessity for such approval to operate as a relln- 
quishment of that interest, and that the "date of patent" referred to In 
said section 16 of the Supplemental Agreement, from which the periods 
of restriction were to run, was the date when the patent was slgned by 
the second of the two chlef executives of the tribes. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 37-44; Dec. 
Dig. § 15.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1830, 1831.] 

Z. Indians (§ 15*) — Resteichons on Aliénation of Lands. 

The term "issuauce of patent," as used in said Act July 1, 1902, c. 
1362, 32 Stat. 643, § 16, under the law as it then stood, referred to the 
time when the patent was delivered to the allottee, there being no provi- 
sion making its record necessary to the passing of tltle; but under Act 
April 26, 1906, c. 1876, 34 Stat. 139, § 5, which provides that "ail patents 
or deeds to allottees * * * shall be recorded in the office of the Com- 
missioner to the Five Civiiized Tribes, and when so recorded shall con- 
vey légal title," and repeals ail acts and parts of acts inconsistent there- 
with, the recording of a patent is équivalent to its issuance under former 
acts so far as it affects the period of restriction. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 37-44; Dec. 
Dig. § 15.*] 

4. Indians (§ 15*) — Eestkictions on Aliénation of Lands — Allotments to 

Feeedmen — Status. 

Under the Atoka Agreement with the Choctaw and Chickasaw Nations, 
embodied in Curtis Act June 28, 1898, c. 517, 30 Stat. 495, and Supple- 
mental Agreement July 1, 1902, c. 1362, 32 Stat. 641, the entire allot- 
ments to freedmen of such tribes had the status of homesteads, and the 
restrictions on aliénation therein Imposed were not removed by Act 
April 21, 1904, c. 1402, 33 Stat. 189, removing restrictions on the sale of 
lands of ail allottees not of Indian blood, except as to minors and home- 
steads. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 37-44 ; Dec. 
Dig. f 15.*] 

5. Indians (§ 15*) — Restbiction» on Aliénation of Lands — Homesteads of 

Deceased Seminolb Allottees. 

Act March 3, 1903, c. 994, 32 Stat 982, which provides In section 8 
that honjestead allotments to Indians of the Seminole Tribe "shall be 
Inaliénable durlng the llfetime of the allottee, not exceeding 21 years 
from the date of the deed for the allotment," had the effect of reducing 
the term of inalienability from a perpetulty, as provided in the original 
act under which the allotments were made, and on the death of an al- 
lottee, although before patent, bis équitable interest becomes immediately 
aliénable by his hoirs. 

[Ed. Note. — For other cases, see Indians, Cent Dig. || 17, 37-44 ; Dec. 
Dig. § 15.*] 

6. Indians (§ 15*) — Resteictions on Aliénation of Lands — Homesteads of 

Deceased Oreek Allottees. 

Under Creek Supplemental Agreement June 30, 1902, c. 1323, 32 Stat. 
500, § 16, construed in the light of contemporaneous législation relating 

•For otber cases see same tople & { kvmbbb In Dec. & Am. Digs. 1907 to date, & Rsp'r Indexes 
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to ail others of the Five Civilized Tribes, the gênerai restriction on alién- 
ation for flve years from the date of the agreement applies only to the 
surplus lands of an allottee, and on the death of an allottee, without 
leaving children born after May 25, 1901, whether before or after the 
expiration of the flve years' restriction, his homestead allotment is im- 
mediately aliénable by his devisees In case of a will, or by his helrs in 
the absence of a will. 

[Kd. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 37-44; Dec. 
Dig. § 15.*] 

In Equity. Suits by the United States to set aside a large number 
of alleged illégal conveyances of lands of the Five Civilized Tribes 
of Indians, known as the "30,000 Land Suits." On demurrers to 
bills raising varions questions. 

Choctaw-Chickasavi' Cases. 

CAMPBELL, District Judge. [1] In the argument on Saturday 
was presented the question whether in the case of the death of mem- 
bers, other than f reedmen, of the Choctaw and Chickasaw Nations aft- 
er receiving their allotments, and within the restriction periods of one, 
three, and five years mentioned in the Supplemental Agreement (Act 
July 1, 1902, c. 1362, 32 Stat. 642), the heirs of such deceased allottees 
might sell the surplus lands before the expiration of such restriction 
periods; that is to say, whether the restrictions, other than that con- 
tained in the proviso to section 16, ran with the land, or were personal 
to the allottee, and ceased with his death. It cannot be doubted that un- 
less the restrictions upon the lands in the hands of the heirs, con- 
tended for by the government, can be found in the Choctavv-Chick- 
asaw Supplemental i\greement of July 1, 1902, they did not exist. 
If they are to be found in the agreement, it must be in one of the 
four sections thereof reading as follows: 

"12. Each member of said tribes shall, at the Unie of the sélection of his 
allotment, designate as a homestead eut of said allotment land equal in value 
to one hundred and sixty acres of the average allottahle land of the Choctaw 
and Chickasaw Nations, as nearly as may be, which shall be inalieualile dur- 
fng the lifetime of the allottee, not exceeding twenty-one years from the date 
of certiflcate of allotment, and separate certificate and patent shall issue for 
said homestead. 

"13. The allotment of each Choctaw and Chickasaw freedman shall be in- 
aliénable during the lifetime of the allottee, not exceeding twenty-one years 
from the date of certiflcate of allotment." 

"15. Lands allotted to members and freedmen shall not be afCected or en- 
cunibered by any deed, debt, or obligation of any character contracted prier 
to the time at which said land may be alienated under this act, nor shall 
said lands be sold except as herein provided. 

"16. Ail lands allotted to the members of said tribes, except such land as 
Is set aside to each for a homestead as herein provided, shall l)e aliénable 
after Issuance of patent as follows: One-fourth in acreage in one year, one- 
fourth in acreage in three years, and the balance in flve years ; in each case 
from date of patent: Provided, that such land shall not be aliénable by the 
allottee or his heirs at any time before the expiration of the Choctaw and 
Chickasaw tribal governments for less than its appraised value." 

Section 12, above quoted, clearly relates only to homesteads. Sec- 
tion 13 relates to freedman allotments. Clearly the restrictions con- 

•For other cases see same topic & S ncmbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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tended for are in neither of thèse sections, and must therefore be in 
section 15 or 16, or both. Section 15 is négative in its eflfect, protect- 
ing the land from incumbrance by any deed, debt, or obligation of 
any character contracted prior to the time at which the land may be 
alienated under the act, and negativing the idea that under any cir- 
cumstances might it be sold or incumbered before the time at which 
it might be alienated. Hère is involved a restriction upon incum- 
brance and sale of the land, but for the time such restriction is to 
contmue we must look to section 16, which fixes the time when such 
lands may be alienated. Section 15 désignâtes the character of cer- 
tain of the restrictions, while they shall exist, and section 16 fixes the 
term of their existence. For the answer, therefore, to the question 
whether they continue longer than the life of the allottee we must 
look to section 16. That alone is the section which affirmatively dé- 
termines when the land may be alienated, and by the provisions of 
section 15 ail restrictions, except that contained in the proviso to sec- 
tion 16 cease when the right of aliénation attaches. If the proviso 
had not been attached to section 16, it would hâve read: 

"AU lands allotted to the members of said tribes, except such land as is 
set aside to each for a homestead, as hereln provided, shall be aliénable after 
issuance of patent, as foUows: One-fourth In acreage in one year; one-fourth 
in acreage in three years ; and the balance in flve years ; in each case from 
date of patent." 

In view of the provisions of section 15, this amounts to saying that 
the lands shall be inaliénable until the expiration of the periods men- 
tioned. In the case of Goodrum v. Bufifalo, 162 Fed. 817, 89 C. C. A. 
525, decided by the Circuit Court of Appeals for this circuit, the 
court was considering an act of Congress relating to the Quapaw 
Tribe of Indians, whereby the previous action of the National Council 
of that tribe, providing for allotment of their land in severalty, was 
ratified by Congress. Act March 2, 1895, c. 188, 28 Stat. 907. In 
this act it was provided (referring to said action of the council) that : 

"The Secretary of the Interior is hereby authorized to issue patents to said 
allottees, in accordance therewlth; provided, that said allotments shall be 
inaliénable for a period of 25 years from and after the date of said patents." 

One question decided in the Bufïalo Case was whether this restric- 
tion was Personal to the allottee, and ceased with his death, or ran 
with the land and afïected it in the hands of his heirs until the ex- 
piration of the 25 years from date of patent. The court said : 

"The language of the statute under which the patent was issued to John 
Medieine is 'that said allotments shall be inaliénable for a period of 25 years 
from and after the date of said patents.' It is a limitation attached to and 
running with the land, in no wlse dépendent upon the life or death of the 
patentée. It was as much within the policy and purpose of the government 
to see that the heirs of the allottee, in case of his death, were protected 
against aliénation of the land, as the allottee himself ; otherwise they might 
become a charge upon the public, and the beneficent policy of the government 
in bringing about the allotment of lands in severalty would be thwarted." 

If it were not for the proviso, attached to section 16, the ruling in 
the Bufïalo Case, supra, would certainly apply to this case; for it 
would be a clear construction by the Circuit Court of Appeals of an 
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essentîally similar act. But we hâve the proviso added hère, which 
it is contended évidences the intention of Congress and the tribes, 
that the one, three, and five years' restrictions should be personal to 
the allottee, and cease with his death. And it is urged that this con- 
tention is sustained by the décision of the Suprême Court in Mullen 
et al. V. United States, 224 U. S. 448, 32 Sup. Ct. 494, 56 L. Ed. 
834, decided April 15, 1912. 

In the Mullen Case, the Suprême Court, after quoting sections 
12, 13, 15, and 16, say: 

"It wIU be observed that the homestead lands are made inaliénable 'during 
the lifetlme of the allottee, net exceeding twenty-one years from the date 
of certificate of allotment' The period of restriction Is thus deflnitely lim- 
ited, and the clear Implication is that, when the prescribed period expired, 
the lands were to become aliénable ; that Is, by the helrs of the allottee upon 
hia death, or by the allottee himselt at the end of the 21 years. Thus, with 
respect to homestead lands, the supplemental agreement Imposed no restric- 
tion upon aliénation by the helra of a deceased allottee. And the reason may 
be found in the fact that each œember of the tribes, each minor child as 
well as each adu*t, duly enrolled as required, was to hâve his or her allot- 
ment; so that each member was already provided with a homestead as a 
part of the allotment, Independently of the lands which mlght be acquired 
by descent On the other hand, the provisa of paragraph 16, which relates 
to the additlonal portion of the allotment, or the so-called 'surplus' lands, 
contains a restriction upon aliénation not only by the allottee, but by his 
tieirs. Whatever may hâve been the purpose, a distinction was thus made 
with regard to the disposition by heirs of the homestead and surplus lands 
respectlvely." 

Hère the Suprême Court was remarking the fact that a distinction 
was made with regard to aliénation by the heirs as between the home- 
stead and the surplus, the distinction being that the former was not 
restricted, and the latter was restricted in the hands of the heirs; 
the restriction being contained in the proviso. Evidently it did not 
then occur to the court that the one, three, and five years' restriction 
attached to the land in the hands of the heirs, as well as in the hands 
of the allottee, or it would not hâve referred to the restriction af- 
fecting the heirs as having been found only in the proviso. It is fur- 
ther said by the court: 

"We hâve, then, a case where ail the allotted lands going to the heirs are 
of the same character, and there is no restriction upon the right of aliéna- 
tion expressed in the statute. Had the lands been allotted In the lifetlme of 
the ancestor, one-half of them, constituting homestead, would hâve been free 
from restriction upon his death. The only difflculty sprlngs from the language 
of paragraph 16, limiting the right of heirs to sell -surplus' lands. But, on 
examinlng the context, It appears that this provision is part of the scheme 
for allotments to living members, where there is a ségrégation of homestead 
and surplus lands, respectlvely. Whatever the policy of such a distinction 
which gives a greater freedom for the disposition by heirs of homestead lands 
than of the additlonal lands, there Is no warrant for Importlng It into para- 
graph 22, where there is no such ségrégation. It would be manifestly inap- 
propria te to imply the restriction In such cases so as to make it applicable 
to ail the lands taken by the heirs, and there is no occasion, or authority, 
for creating a division of the lands so as to impose a restriction upon a part 
of them." 

But it must be remembered that in the Mullen Case the question 
was not, in the first instance, what were the nature and extent of 
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the restrictions împosed by sections 15 and 16, but whetber, wbat- 
ever restrictions, if any, thèse sections did impose upon the lands in 
the hands of heirs of the allottees, would be imported into section 22. 
The court found that the proviso to section 16 imposed a certain re- 
striction upon the land in the hands of the heirs. Whether or not 
that section had imposed any other restriction upon the lands in the 
hands of the heirs, the one imposed by the proviso, at any rate, would 
hâve attached to section 22, had the government's contention in that 
case been correct. The first question to be determined, then, in the 
Mullen Case, was whether, whatever restrictions were imposed by 
sections 15 and 16, so far as the heirs were concerned, attached to 
the lands allotted to the heirs under section 22. This the Suprême 
Court decided in the négative, and it therefore became unnecessary to 
décide the character or extent of the restrictions imposed by sections 
15 and 16. It cannot, therefore, be said that the question involved 
hère was decided by the Mullen Case. The restriction imposed by 
the proviso to section 16, prohibiting aliénation for less than the ap- 
praised value, can only become operative as to any particular tract 
after the expiration of the one, three, or five years restriction, as the 
case may be. Until that time, no aliénation is permitted. Hence, 
until then, there is no necessity of placing a minimum purchase price 
upon the same. The parties to the agreement, therefore, must bave 
contemplated that the tribal governments might continue after the 
expiration of the one, three, and five year periods. The proviso 
clearly expresses the intention that during such continuance of the 
tribal governments, after the expiration of the said restriction pe- 
riods, the further limitation as to the purchase price, not being less 
than the appraised value, should affect the lands in the hands of the 
allottee and his heirs. But, when by aliénation it should pass into 
the hands of third parties, there was then no further duty or désire 
by the parties to the agreement to control it in any way in the hands 
of such third parties, even though, as in many instances might be 
the case, the tribal governments were still in existence. Hence, in- 
stead of merely providing in the proviso, as in the former part of 
the section, that the land should be inaliénable for less than the ap- 
praised value until the expiration of the tribal governments, which 
would hâve affected it in the hands of third persons as well as in the 
hands of the allottee or his heirs, the limitation in the proviso spe- 
cifically mentions the allottee and his heirs as the ones, and the only 
ones, affected by the limitation. As sections 15 and 16 construed to- 
gether clearly provide that one-fourth of the land, in acreage, al- 
lotted to a member, shall not be alienated before the expiration of 
one year, and one-fourth, in acreage, shall not be alienated before 
the expiration of three years, and the remainder not before the ex- 
piration of five years, in each case from date of patent, and as I do 
not find that this provision is in any way limited or modified by the 
proviso relating to sale for less than the appraised value, it is my 
opinion that, as held in the Buffalo Case, supra, the one, three, and 
five years' restrictions run with the land, and affect it as well in the 
hands of the heirs as of the original allottee. 
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This construction I think entirely consistent with the language of 
the agreement, and, so construed, évidences the sanie policy expressed 
in the contemporary Creek and Cherokee Agreements as to restrict- 
ing the aliénation of the lands in the hands of the heirs as well as 
of the allottees. 

"Date of Patent" Choctaw-Chickasaw Agreements. 
[2] The question is presented as to what may be said to be the 
"date of patent," as the term is used in section 16 of the Choctaw- 
Chickasaw Supplemental Agreement, approved July 1, 1902. The 
section reads : 

"Ail lands allotted to tlie meinbers of said tribes, except such land as is 
set aslde to each for a liomestead as herein provided, shall be aliénable after 
issuauce of patent, as follows; One-fourtti In acreage in one year; one-fourth 
in acreage in three years, and the balance in flve years ; in each case froin 
date of i)atent: Pi-ovided that such lands shall not be aliénable by the allot> 
tee or his heirs at any time before the expiration of the Choctaw and Chicka- 
saw tribal governments for less than its appraised value." 

It is contended by the government that the date of patent is de- 
termined by the date of approval thereof by the Secretary of the In- 
terior. On the other hand, the défendants contend that it is the date 
upon which the patent is signed by the last Governor or Principal 
Chief of the tribe, as the case may be. In the act approved March 
3, 1893 (chapter 209, 27 Stat. 645), Congress took the initial step in the 
process of législation by which lias been accomplished the allotment 
of the lands of the Five Civilized Tribes in severalty to the individual 
members thereof. By section 15 of that act it was provided: 

"The consent of the United States is hereby given to the allotment of lands 
în severalty not exceeding one hundred and sixty acres to any one individual 
within the liniits of the country occupied by tlje Cherokees, Creeks, Ohoctaws, 
Chickasa^vs, and Seminoles ; and npon such allotmeuts the individuals to 
whom the same may be allotted shall be deeiiied to be in ail respects citlzens 
of the United States. And the sum of tweuty-five thousand dollars, or so 
niufh thereof as may be necessary, is hereby appropriated to pay for the 
survey of any such lands as may lie allotted by any of said tribes of Indlans 
to individual members of said tril)es; and upon the allotment of the lands 
lield l>y said tribes respectively the reversionary interest of the United States 
thereln shall be relimjuished and shall eease." 

By the same act there was established the Commission to the Five 
Civilized Tribes, which has since represented the United States in 
negotiations with the Indians looking to the allotment of lands con- 
templated by that act. The Choctaws and Chickasaws did not avail 
themselves of the permission granted by section 15, above quoted, 
to allot their lands, but in the act approved June 28, 1898 (chapter 
517, 30 Stat. 495), known as the "Curtis Act," was incorporated what 
is commonly known as the "Atoka Agreement," between the Com- 
mission and représentatives of the two tribes mentioned, providing 
in détail for the allotment of their lands in severalty to the members 
thereof. The agreement began with this provision : 

"That ail the lands within the Indian Territory belonglug to the Choctaw 
and Chickasaw indians shall be allotted to the members of said ti'ibes so 
as to give to each member of thèse tribes, so far as possible, a fair and equal 
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share thereof, consldering the character and f ertillty of the soil and the 
location and values of the lands." 

Followi'ng the portion of this agreement relating in détail to the 
division of the land between the individual members by allotment, 
it is provided: 

"That, as soon as practicable after the eompletion of said allotments, the 
Principal Chief of the Choctaw Nation and the Goveruor of the Ghiekasaw 
Nation shall jointly exécute, under their hauds and the seals of the respective 
nations, and deliver to each of the said allottees patents, conveying to hiui 
ail the rlght, title, and Interest of the Choctaws and Chickasaws in and to 
the land which shall hâve been allotted to him In conformity with the require- 
nients of thls agreement, excepting ail coal and asphalt in or under said land. 
Said patents shall he framed In accordance with the provisions of this agree- 
ment, and shall embrace the land allotted to sueh patentée and no other land, 
and the acceptance of his patents by such allottee shall be operatlve as an 
assent on his part to the allotment and conveyance of ail the lands of the 
Choctaws and Chickasaws in accordance with the provisions of this agree- 
ment, and as a relinqulshment of ail his rlght, title, and Interest in and to 
any and ail parts thereof, except the lands embraced in said patents, except 
also his Interest in the proceeds of ail lands, coal, and asphalt herein excepted 
froni allotment. That the United States shall provide by lavv for proper rec- 
ord of land tltles in the territory occupied by the Choctaw and Chickasaw 
Tribes." 

Before allotment had been accomplished under the foregoing légis- 
lation, the Commission and représentatives of the tribes entered into 
a Supplemental Agreement (32 Stat. 641) changing materially the 
provisions with regard to the amount of land each member was to 
receive in allotment, changing somewhat the provisions imposing re- 
strictions upon the sale or incumbrance of the land, and providing 
for the disposition of allotments due deceased members. No further 
provision is made in this Supplemental Agreement for the exécution 
or issuance of patents or deeds for the allotments provided for. In 
the portion thereof, however, relating to townsites and the sale of 
lots therein to the owners of improvements thereon, etc., this provi- 
sion appears: 

"Upon the payment of the full amount of the purehase price of any lot 
in any townslte in the Choctaw and Chickasaw Nations, appralsed and'sold 
as herein provided, or sold as herein provided, the cliief executives of said 
nations shall jointly exécute, under their hands and the seal of the respective 
nations and deliver to the purchaser of the said lot a patent conveying to 
him ail rlght, title, and interest of the Choctaw and Chickasaw Tribes lu and 
to said lot." 

It will be noted that the foregoing provision as to deeds or patents 
for town lots is similar to that of tlie Atoka Agreement, regarding 
deeds or patents for allotments, apparentl}' contemplating that the 
deeds or patents, after exécution by the chief executive officers of 
the tribes, shall be by them delivered direct to the allottee, or the pur- 
chaser, as the case may be. Section 68 of this Supplemental Agree- 
ment provides that no act of Congress or treaty provision, nor any 
provision of the Atoka Agreement inconsistent with this agreement, 
shall be in force in said Choctaw and Chickasaw Nations, . but, as, 
there is no provision made in the Supplemental Agreement for the ex- 
écution and delivery of deeds or patents for allotments, the provision, 
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therefor, contained in the Atoka Agreement, as above quoted, is not 
in conflict, and hence must be treated as remaining in force, and the 
scheme oï allotment in the Choctaw and Chickasaw Nations, after the 
Supplemental Agreement, must be found in that agreement and the 
provisions of the Atoka Agreement not inconsistent therewith. It 
is significant that in the Supplemental Agreement the same plan for 
passing title to the purchaser of town lots is provided as was provided 
in the Atoka Agreement for passing title to allotments ; it being pro- 
vided in both instances that the deed or patent in each case should 
be executed by the chief executives of both nations, and by them de- 
livered to the allottee or purchaser, as the case might be. In the 
Creek and Cherokee Agreements it was provided that the deeds or 
patents for allotments should be executed by the Principal Chief, and 
by him delivered to the allottee. But there was a further provision 
that the conveyance should be approved by the Secretary of the In- 
terior, which should serve as a relinquishment to the grantee of ail 
the right, title, and interest of the United States in and to the lands 
embraced in the deed or patent. Thèse lands were held by the Choc- 
taw and Chickasaw Nations under grant from the United States in 
fee simple to them and their descendants to inure to them while they 
should exist as a nation and live on it (treaty of Dancing Rabbit 
Creek, Kappler's Treaties, 221), with the right of reversion to the 
United States only in case the Indians or their heirs should become 
extinct or abandon the same (Treaty of 1855, Kappler's Treaties, 532). 
We hâve seen that by the act of March 3, 1893, the consent of the 
United States was expressly given to the allotment of thèse lands by 
the tribes to the individual members of the tribes. By the same act, 
the Commission to the Five Civilized Tribes was established, whose 
duty it was to negotiate with the tribes for tbe purpose of reaching 
agreements for the allotment of the land; the express purpose being 
to bring about a condition looking to ultimate statehood. If the con- 
sent expressly given by the act of March 3, 1893, cannot be said to 
be in terms imported into the Atoka Agreement and the Supplemental 
Agreement with the Choctaw and Chickasaw nations, it is there by 
implication as strongly as if given in terms. A grant may be made 
by law as well as by a patent pursuant to law. 10 Ency. of U. S. Sup. 
Ct. Repts. 150, and cases cited. It is not necessary to the passing of 
the reversionary interest of the United States to the allottee that the 
agreement should contain a grant in technical terms, but the intent 
of Congress to do so may be gathered from the whole scope of the 
agreements and other congressional législation on the subject and 
the facts involved. New York Indians v. United States, 170 U. S. 
1, 18 Sup. Ct. 531, 42 L. Ed. 927. 

There having been no provision in the agreements referred to re- 
quiring, as in the case of the other tribes mentioned, that the deeds 
or patents should be approved by the Secretary of the Interior, which 
should serve as a relinquishment of the right, title, and interest of the 
United' States in the lands, it follows that it was the intention of Con- 
gress that this relinquishment on the part of the United States should 
be expressed in the législation itself, either directly or by implication. 
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Whenever, pursuant to allotment as provided in the Atoka and Sup- 
plemental Agreements, the chief executive ofïicers of the two nations 
had both executed a patent to the allottee, it became a completed in- 
strument, requiring only issuance or delivery to pass the title. I 
therefore conclude that the "date of patent" referred to in section 
16 of thd Supplemental Agreement is fixed by the date upon which 
the last of the two chief executives of the tribes involved affixed his 
signature to the instrument. This estabHshes a definite date, ap- 
parent from the instrument itself, from which the restrictions began 
to run, and must be held to hâve been the date contemplated by the 
parties to the agreement as "date of patent." 

Issuance of Patent. 

[3] By section 16 of the Supplemental Agreement, above quoted, 
it was provided that the land should be aliénable "after issuance of 
patent" upon the expiration of the several periods mentioned. The 
question is presented as to when "issuance of patent" may be said to 
be accomplished. The term "issuance," as defined by the several dic- 
tionaries, may be said to be the act of putting, sending, or giving ont ; 
promulgation; distribution. We hâve seen that the Atoka Agree- 
ment provided that the chief executives of the two nations should 
jointly exécute and "deliver" to each allottee a patent or patents con- 
veying ail right, title, and interest of the tribes in the lands allotted 
to hîm. Clearly the delivery of the patent to the allottee under this 
provision is its issuance. It was also provided in the Atoka Agree- 
ment that the United States should provide by law for proper record- 
ing of land titles in the territory occupied by the Choctaw and Chick- 
asaw Tribes. By section 66 of the Supplemental Agreement it was 
provided that: 

"Ail patents to allotments of land, when executed, shall be recorded in the 
office of the Commission to the Five Civllized Tribes wlthin said nations in 
books prepared for the purpose, nutil sueh tlme as Congress shall maUe other 
snitable jirovision for record of land titles as provided in the Atoka agree- 
ment, without expense to the grantee ; and such records shall hâve like ef- 
fect as other public records." 

By section 5 of the act approved April 26, 1906 (chapter 1876, 34 
Stat. 139), it was provided that: 

"Ail patents or deeds to allottees and other conveyances affecting lands of 
any of said tribes shall be recorded in the office of the Commlssioner to the 
Five Civillzed Tribes, and, when so recorded, shall convey légal title, and 
shall be delivered under the direction of the Secretary of the Interior to the 
party entitled to receive the same." 

By section 29 of the same act, it was provided that: 

"Ali acts and parts of acts Inconsistent with the provisions of this act 
shall be aud the same are hereby repealed." 

BVom the provisions of the Atoka Agreement ït appears that it 
was then contemplated that the recording of the patent had noth- 
ing to do with the passing of title to the allottee. With the allot- 
ment of the land in severalty, under provisions whereby portions 
of it might be alienated by the allottees from time to time, and thus 
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become the subject of transfer as any other real estate, tbe neces- 
sity for registry of land titles arose. By section 66 of the Siip- 
plemental Àgreement, above quoted, Congress, as contemplated by 
the x\toka Agreement, provided for the recording of land titles in 
the office of the Commission to the Five Civilized Tribes, such rec- 
ord to be without expense to the allottee, and to bave the same ef- 
fect as other public records. Hère the recording is still not made 
any part of the process by which title is passed to the allottee, 
so that tintil the act of April 26, 1906, above referred to, the légal 
title passed to the allottee upon the issuance — that is, the delivery 
■ — of patent to him and acceptance thereof by him. The "issuance 
of patent" was accomplished by its delivery to and acceptance by 
him, whether previously recorded or not. The delivery and accept- 
ance of the patent, like the delivery and acceptance of any convey- 
ance to land, were necessary, as the law then stood, to pass the 
légal title, and it was in the contemplation of the parties to the 
Supplemental Agreement that the allottee should not be permitted 
to alienate any of his land before acquiring the légal title. But 
in the act of April 26, 1906, wc bave seen that recording in the 
office of the Commission to the Five Civilized Tribes is made a 
prerequisite to the conveyance of légal title to the allottee, in that 
it is provided that, when so recorded, the patent shall convey légal 
title. AH former inconsistent acts or parts of acts are repealed. 
Under this act, the recording of the patent is équivalent to its is- 
suance under former acts, so far as the right to alienate is con- 
cerned. 

Whether Choctaw-Chickasaw Freedman Allotments Had Status 
of "Homesteads" Prior to Act of April 26, 1906. 

[4] There is presented in the Choctavv and Chickasaw Nations 
the further question, Did the allotments to Choctaw and Chickasaw 
freedmen hâve the status of homesteads prior to Act April 26, 1906, 
so that Act April 21, 1904, c. 1402, 33 Stat. 189, removing restric- 
tions from the sale of lands of ail allntlees not of Indian blood, 
except as to minors and homesteads, did not apply to such allot- 
ments? 

The Atoka Agreement provided : 

"AU tlie lands allotted shall be nontaxalile while tlie title reniains in tUe 
orls;inal allottee, but not to exeeed t\vent.y-one years froni the date of patent, 
and each allottee shall seiect from liix allotment a hoiuestead of one hnu- 
dred and sixty aere.s, for whieli he shall hâve a separare patent, and whleh 
shall be Inaliénable for t^venty-one years from date of patent. This provi- 
sion shall aiso apply to the (Jhoctaw and Chickasaw freedman to the extent 
of hls allotment." 

By the foregoing provision the entire allotment of the Choctaw 
and Chickasaw freedman became nontaxable while the title re- 
niained in the original allottee, not exceeding 21 years from the 
date of patent. No homestead sélection was necessary on the 
part of the freedman allottee, because the homestead provision was 
made to apply to the "extent of his allotment" — that is, to his entire 
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allotment — and, for the same reason, separate patent was unnec^ 
essary. The provision imposing inalienability for 21 years was also 
made to apply to his entire allotment. This gave to the entire al- 
lotment of the Choctaw and Chickasaw freedman exactly the status 
of the homestead of 160 acres of an Indian member of said tribes. 
It was clearly the intention of the contracting parties that the 
entire freedman allotment should be his homestead, and was so- 
considered by them. By the Supplemental Agreement, approved 
July 1, 1902 (32 Stat. 641), relating to thèse tribes, it was pro- 
vided : 

"12. Each member o( said tribes sliall, at the tiine of tlie sélection of 
his allotment, designate as a homestead out of said allotment land equal 
In value to one hundred and slxty acres of the average allottable land of 
the Choctaw and Chickasaw Nations, as nearly as may be, which shall be in- 
aliénable during the Ufetime of the allottee, not exceeding twenty-one years 
from the date of certlflcate of allotment, and separate certiflcate and patent 
shall issue for said homestead." 

"13. The allotment of each Choctaw and Chickasaw freedman shall be 
inaliénable during the Ufetime of the allottee, not exceeding twenty-one 
years from the dat« of certiflcate of allotment." 

****** **** 

"68. No act of Congress or treaty provision, nor any provision of the 
Atoka agreement, inconsistent with this agreement, shall be in force in said 
Choctaw and Chickasaw Nations." 

Section 12, above quoted, provides for the sélection of a home- 
stead by each member of the tribe, other than freedmen. Such 
member is to designate as a homestead out of his allotment land 
equal in value to 160 acres of average allottable land, which shall 
be inaliénable during his lifetime, not exceeding 21 years from date 
of certiflcate of allotment, and separate certiflcate and patent shall 
issue therefor. For the reason observed as to the Atoka Agree- 
ment, the sélection of a homestead by a freedman was unneces- 
sary, under the terms of the Supplemental Agreement, as the en- 
tire freedman allotment is there also given the same status, and for 
the same reason it was unnecessary to provide for separate home- 
stead patent. The other distinctive feature of the homestead of a 
member not a freedman, that of inalienability during the lifetime 
of the allottee not to exceed 21 years, is, however, expressly made 
to attach to the entire allotment of each freedman. While it is not 
in terms. called a homestead, it has ail the features of the home- 
stead of a member, not a freedman, except as to sélection and sep- 
arate patent, which are unnecessary to accomplish the purposes of 
the contracting parties. So that the provision of the Atoka Agree- 
ment, above referred to, which expressly made thèse freedmen al- 
lotments homesteads, cannot be said to be inconsistent with this 
agreement. In section 12 above quoted it is clear that the one 
thing sought to be accomplished by the parties to the agreement 
by that section was the establishment of homesteads for members 
not freedmen, attaching to those homesteads restrictions différent 
from those attaching to surplus lands, obviously in order to afford 
such members a greater degree of protection as to their homesteads 
than pertained to their surplus lands. In section 13, immediately 
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following, still evidently having in mind the subject of homesteads, 
the contracting- parties consider the freedmen of the tribes, and at- 
tach to their entire allotments identically the same restrictions as 
to aliénation pertaining to homesteads of Indian merabers of the 
tribes. The intention is manifest in this latter agreement to give 
the freedman allotments the status of homesteads. The very terms 
of the Supplemental Agreement réfute the contention that, as an 
act revisory of the Atoka Agreement, it repeals by implication the 
provision of the latter agreement, making freedman allotments 
homesteads. 

"The doctrine that a statute is impliedly repealed by a .sul!sp<iuent stat^ 
vite, revising the whole matter of the first, does not apply where the re- 
visory statute déclares what effect it is intended to hâve upoii tUe former, 
as where it provides that it shall operate to repeal ail Incousistent or répug- 
nant acts." 36 Cyc. lOSl. 

In the act approved April 26, 1906, it was provided: 

"Lands allotted to freedmen of the Choctaw and Chickasaw Tribes shall 
be eonsidered 'homesteads,' and shall be subject to ail the provisions of 
this or auy other act of Congress applicable to homesteads of citlzens of the 
Choctaw and Chickasaw Tribes." 

It is contended on the part of the government that this provision is 
merely declaratory of the law established by the Atoka and Sup- 
plemental Agreements, and is a législative construction of tliem. 
The défendants contend, on the other hand, that this provision 
demonstrates that Congress construed the prior législation as not 
constituting thèse freedman allotments "homesteads," and that the 
purpose of this provision was to change that condition, and make 
them henceforth "homesteads." As said by the Suprême Court 
in Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. Ct. 
578, 55 L. Ed. 738: 

"Wlien several acts of Congress are passed touching the same subject 
matter, subséquent législation may be eonsidered to assist in the interpréta- 
tion of iJrior législation upon the same subject." 

The same court said in the case of United States v. Freeman, 3 
How. 556, U L. Ed. 724: 

"The correct rule of interprétation is that, if divers statutes relate to 
the same thing, they ougUt ail to be taken into considération in construiug 
any one of tlieni, and It is an established rule of law that ail acts in pari 
materia are to be taken togetlier as if tbey were one law. [Rarl of Allesbury 
V. Pattisou, 1] Doug. ::!0 ; [King v. Conmiissioners of Excise] 2 T. R. ;387 ; 
[Klng V. Mason] Id., 586 ; [King v. Inhabitants of Bownessj 4 Mau. & Sel. 
210. If a thing contained in a subséquent statute be within the reason of 
a former statute. it shall be taken to be witbin the nieaning of that statute 
([Sir William . Moore's Case] Ld. liaym. 1028), and. If it can be gathered 
from a subséquent statute in pari nuiteria what meaning the Législature 
attached to the words of a former statute, they will amourit to a législa- 
tive déclaration of its meaning, and will govern the construction of the 
llrst statute (Morris v. Meilin, G Barn. & C, 454 ; [Sandiman v. Breach] T 
Id. 99). Wherever any words of a statute are doubtful or obscure, the in- 
tention of the Législature Is to be resorted to, in order to find the meaning 
of the words. Wimblsh v. Tallbois, l'iwd. 57. A thing wbich is within the 
intention of the makers of the statute is as nmch within the statute as if 
it were within the letter. Sto\vel v. Zouch, l'iwd. 366. Thèse citations are 
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Init différent illustrations of the rule that the meaning of the Législature 
may be exteuded beyond the précise words used In the law, froni the rea- 
son or motive upon whleh the Législature proceeded, from the end in view 
or the pnrpose whleh was designed, the limitation of the rule being that, to 
extend the meaning to any ease not included in the words, the case nmst 
be shown to corne within [the sanie reason upon which the lawmaker pro- 
ceeded, and not only within] a llke reason. ïliis court has repeatedly, in 
effect, acted npon the rule, and there may be found, in the reports of its 
décisions, cases under It, lilîe the cases which hâve been clted froni the re- 
ports of the I2ngllsh courts. In 4 Dali. 14 [Wroug citation. See Brown v. 
Barry, 3 Dali. 3G5], 'ïhe intention of the Législature, when discovered, must 
prevail, any rule of construction declared by previous acts to the contrary 
notwithstanding.' In [Pennington v. Coxe] 2 Cranch, 33 [2 Îj. Kd. 199 i: 'A 
law is the best exposltor of itself — that every part of an act is to be taken 
Into View for the purpose of discovering the mlnd of the I.iegislature,' etc. 
In the case of United States v. Fisher et al.. Assignées of Blight, in the 
same book [2 L. Ed. 304], the court said : 'It is undoubtedly a well-es'ablished 
principle in the exposition of statutes that every part is to be considered, 
and the intention of the Législature to be extracted from the whole,' etc. In 
LWilkiuson v. Leland] 2 Pet. 662 [7 L. Kd. 542] : 'A législative act is to be 
iuterpreted according to the Intention of the Législature, apparent upon its 
face. E*very technical rule as to the construction or force of partlenlar 
ternis must yield to the clear expression of the paramount will of the Lég- 
islature.' In [The Elizabeth, 1] Paine, 11 [Fed. Cas. No. 4,352]: "In doubt- 
ful cases, a court should couipare ail the parts of a statute, and différent 
statutes In pari materia, to ascertain the intention of the Législature.' " 

In Lewis' Sutherland on Statutory Construction', § 471, it is said: 

"A législative department is supposed to hâve a consistent design and 
policy, and to intend nothlng inconsistent or incongruous. ïhe niischief iu- 
tended to be renioved or suppressed, or the cause or necessity of any klnd 
which induced the enactment of tlie law, are important factors to be con- 
sidered in its construction. The pniiiose for which the law was enacted is 
a luattor of prime importance in arriving at a correct interprétation of its 
terms." 

When it is considered that the freedmen of the Creek and Seni- 
inole Nations were provided with homesteads, which were cleariy 
excepted from the opération of the act of April 21, 1904, and that 
by tlie Atoka Agreement tlie allotments of the Choctaw and Chick- 
asaw freedmen were also made homesteads, and but for the effect 
of the Supplemental Agreement, as construed by the défendants, 
would also hâve been excepted from the removal of restrictions 
effected by the act of April 21, 1904, a pohcy on the part of the 
government and the tribes to give tlie freedman a homestead pro- 
tected by the same restrictions attaching to the homesteads of 
those not freedmen is cleariy manifest. To warrant a construction 
of the Choctaw and Chickasaw Supplemental Agreement which 
would except the freedmen of those tribes from the opération of 
this policy, requires that such intention appear in the agreement 
in plain and unmistakable terms. I do not find that it so appears, 
and I conclude that it was the intention of the parties to that agree- 
ment that the Choctaw and Chickasaw freedmen allotments should 
retain the status of homesteads. The provisions of Act April 26, 
1906, above referred to, construed in the light of ail kindred and 
nearly cotemporaneous législation, appear to hâve been intended 
to more cleariy évidence the purpose of Congress manifest in the 
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Atoka and Supplemental Agreements that the Choctaw and Chick- 
asaw allotments should hâve the status of homesteads, occasioned 
no doubt by the différence of opinion which had arisen with regard 
to the effect of the supplemental agreement. I therefore conclude 
that the restrictions upon aliénation attaching to Choctaw and 
Chickasaw freedman allotments under the Atoka and Supplemental 
Agreements were not removed by the act of April 21, 1904. 

As to Alienability of Homesteads of Deceased Seminole Allottees. 

[5] The question is presented in the Seminole cases whether after 
Act March 3, 1903, c. 994, 32 Stat. 982-1008, and prior to the date 
and issuance of patent, the heirs of a deceased Seminole allottee 
could alienate the homestead allotment inherited by them. 

It has been held by the Suprême Court of Oklahoma, following 
the reasoning of the United States Suprême Court in Mullen et al. v. 
United States, cited elsewhere, that after the act of March 3, 1903. 
ail restrictions theretofore existing as to Seminole homesteads were 
removed by the death of the allottee, and that the delivery of patent 
was not a necessary essential. Stout v. Simpson (0kl. Sup.) 124 Pac. 
754. In the original Seminole Agreement of December 16, 1897, ap- 
proved by the act of Congress of July 1, 1898 (30 Stat. 567), it was 
provided that: 

"Ail contracts for sale, (lisiwsition or encnmbrance of any part of any 
allotment, inade prior to date of patent, shall be void." 

In the same agreement it was further provided: 

- "Each allottee shall desiijiiate one tract of fortj- acres, whieli sball b.v 
the terms of the deed be luade inaliénable and nontaxable as a homestead 
in perpetuity." 

Section 8 of the act of March 3, 1903, supra, is as follows : 
"Sec. 8. That the tribal governnient of the Seminole Nation .'iliall not con- 
tinue longer than March fourth, niiicteen luuidred and .six: Provided, that 
the Secretary of the Interior shall at the jiroper time furnish the principal 
chief with blank deeds necessary for ail ciniveyances nientioned in the 
asreement with the HeininoU' Nation contained in the act of Jnly first. 
eighteeu hnndred and ninety-ci,!.'ht ('rhirtieth Statntes, page tive hundred and 
sixty-sevcn), and said i)rincîpal chief shall exécute and deliver said deeds 
to the Indian allottees as re(piired by said act, and the deeds for allotment, 
when duly e.yecuted and approved, shall l)e recorded in the office of the 
Dawcs Commission prior to delivery and without exiiense to the allottee 
uutil further lesishifion by Coii.L'ress, and such records shall bave like ef- 
fect as other iniblic records : Provided further, That the homestead re- 
ferred to in said act shall be inaliénable durinjr the lîfetinie of the allottee, 
not exceediua; twenty-one years t rom the date of tho deed for the allotment. 
A seimrate deed shall be issued for said hojiiestead. uml dnring the time 
the same is held by the allottee it shall not be liablo for any debt contract- 
od by the owner thereof." 

Each Seminole allottee, by viriue of the allotment, prior to patent, 
had a cotnplete, équitable interest in the land allotted to him, the in- 
alienability of which, where it was inaliénable, was not due to the 
cjuality of the interest of the allottee, but to the express restriction 
imposed. This équitable interest was one which, in the absence of 
restriction, the allottee could convey, and it was a descendible interest. 
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Goat V. United States, 224 U. S. 458, 32 Sup. Ct. 544, 56 L. Ed. 841, 
decided by the United States Suprême Court April 29, 1912. The ef- 
fect of the provisions quoted from the original Seminole Agreement 
was to place on the homestead a restriction upon aliénation in perpetu- 
ity, and upon the surplus a restriction upon aliénation until exécution 
of patent. Hère was an express perpétuai restriction upon aliénation, 
so far as the homestead was concerned. The issuance of patent in no 
way affected or modified that. But as to the surplus, the provision 
voiding contracts for sale, disposition, or incumbrance prior to the date 
of patent fixed the term of restriction upon such land and limited it 
to date of patent. Five years later, in section 8 of the act of March 
3, 1903, above quoted, Congress decided to reduce the term of iii- 
alienability attaching to homesteads from a perpetuity to that of a 
term comprising the lifetime of the allottee, not exceeding 21 years 
from the date of the deed for the allotment. By this latter législa- 
tion Congress expressly provides that the homestead shall be inalién- 
able for the term fixed. If the allottee Hved more than 21 years after 
the date of the deed to his allotment, the restriction expires at the end 
of such 21 years and before his death. If he die before the expira- 
tion of such period, then, by the express terms of the act, his death 
ends the period of restriction. It is to be noted that section 8 of the 
latter act îs not, in terms, an amendment of the original agreement, 
to be read into it as if ail had been enacted at the same time. The re- 
striction period as to homesteads provided by section 8 is complète 
in itself. The provision that such homesteads shall be inaliénable 
during the terms mentioned is équivalent to saying that the restric- 
tion shall not continue longer. We hâve seen that, but for the express 
restrictions imposed, the équitable interest vested in the allottee prior 
to patent is aliénable. It follows that, when the restriction term ex- 
pired by death prior to patent, the équitable, descendible interest be- 
came immediately aliénable in the hands of the heirs. 

As to Alienability of Homesteads of Deceased Creek Allottees. 

[6] In the Creek cases is argued and involved the question whether 
or not the homestead restriction of 21 years, or during the life of the 
allottee, is a restriction added to and involving the gênerai five years 
restriction ; that is, whether or not the devisees or heirs of a deceased 
Creek allottee could sell the homestead immediately after his death. 
notwithstanding less than five years had elapsed since the approval of 
the Creek Supplemental Agreement. 

In the Creek Supplemental Agreement (Act June 30, 1902, c. 1323, 
32 Stat. 500), it was provided : 

"16. Lands allotted to citlzens shall not in any manner whatever, or at 
any time, be encumbered, taken, or sold to secure or satisfy any debt or 
obligation nor be allenated by the allottee or his heirs before the expira- 
tion of tive years from the date of the approval of this supplemental agree- 
ment, except with the approval of the Secretary of the Interior. Each citi- 
zen shall sélect from his allotment forty acres of land, or a quarter of a 
quarter section, as a homestead, which shall be and remain nontaxable, In- 
aliénable, and free from any incumbrance whatever for twenty-one years 
from the date of the deed therefor, and a separate deed shall be issued 
to each allottee for his homestead, in which this condition shall appear.. 
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Sélections of houiesteads for minors, prlsoners, convlcts, incompétents, and 
aged and inflrin persons, vvho can not sélect for themselves, may be made 
In the manner provlded for the sélection of thelr allotments, and if 
for any reason sueh sélection be not made for any citizen It shall be the 
duty of said Coiumissiou to malce sélection for bim. The homestead of 
each citizen shall reinain, after the death of the allottee, for the use and 
support of children born to him after May 25, 1901, but if he hâve no such 
issue then he may dispose of his homestead by will, free from the limitation 
herein lmi)osed, and if this be not done the land embraced in his home- 
stead shall descend to his lieirs, free from such limitation, according to 
the laws of descent herein otlierwlse preseribed. Any agreement or con- 
veyanee of any kind or character violative of any of the provisions of this 
paragraph shall be absolutely void and not susceptible of ratification in 
,any manner, and no rule of estopiJel shall ever prevent the assertion of its 
validity." 

Tfiis section is substantially the same as section 7 of the original 
Creek Agreement (Act March 1, 1901, c. 676, 31 Stat. 861), except 
that it changes the date from which the five-year limitation is to run 
and the law of descent which controls. 

It is contended by the government that the five-years limitation pre- 
seribed in both sections is the "basic" limitation attaching to ail the 
land, inclusive of homestead; that then the homestead limitation of 
21 years attaches as a sort of spécial limitation added to the former, 
so far as homesteads are concerned ; and that in the portion of the 
section providing that in the absence of children born after May 25, 
1901, the allottee may dispose of his homestead by will "free from the 
limitation herein imposed," and, if this be not done, the land em- 
braced in his homestead shall descend to his heirs, free from "such 
limitation," the "limitation" referred to as being removed is solely 
the 21-years Umitation npon aliénation of homesteads, leaving still 
upon the land and running with it into the hands of the devisees or 
heirs the 5-years limitation upon aliénation above referred to; so 
that, if within 5 years from the date of the approval of the agree- 
ment the allottee should die, leaving no children born after May 25, 
1901, having made a will devising his homestead, the devisees would 
be relieved of the 21-years restriction, but not of the 5-years restriction, 
and could not dispose of the land until the expiration of the 5 years ; 
and that in such case, in the absence of a will, the heirs could not 
dispose of the homestead during such five years, although they were 
relieved of the 21-years restriction. This is the construction placed 
upon section 7, above referred to, by the Suprême Court of Oklahoma 
in the case of Barnes v. Stonebraker, 28 Okl. 75, 113 Pac. 903, fol- 
lowing a décision of Hon. Frank L. Campbell, an attorney of the 
Interior Department, rendered in August, 1906. In view of the rule 
that the departmental construction placed upon an act affecting a mat- 
ter of which a department has control should be a very persuasive 
élément for the court's considération in determining the meaning of 
the act, and the further fact that the Suprême Court of the state has 
concurred in such construction, I should be very loath not to follow 
them. But as thèse décisions are only persuasive, and not controlling, 
so far as this court is concerned, and the question is now presented 
to me for détermination, if on considération of the sections involved 
they shall not appear to my mind to be reasonably susceptible of the 
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construction above given, then, of course, it will be my duty to fol- 
low my own convictions. 

If the contention of the government is correct, then the Creek Agree- 
ment in respect to aliénation of homesteads by tke heirs after the al- 
lottee's death is différent from that of any other of the Five CiviHzed 
Tribes. For reasons stated elsewhere in this opinion, it is determined 
that subséquent to the act of March 3, 1903, Seminole homesteads 
were ahenable by the heirs immediately upon the death of the al- 
lottee. Stout v. Simpson, supra. This was also true of the Cherokees 
as appears from sections 13, 14, and 15 of the Cherokee Agreement. 
Act July 1, 1902, c. 1375, 32 Stat. 716. It was also true of the Choc- 
taws and Chickasaws. Mullen v. United States, supra. 

In view of the uniformity of so many features of the plan appear- 
ing in the législation relating to the several tribes, so far as allot- 
ments are concerned, and especially the uniformity of the provisions 
regarding homesteads, it may, I think, be safely assumed that Con- 
gress and the Creek Nation intended that the death of the allottee in 
the absence of children born after May 25, 1901, should effect the 
removal of ail restrictions upon the homestead, the same as in ail 
the other tribes, if the language of the agreement is reasonably sus- 
ceptible of such construction ; and a différent construction should 
not be given it, unless it is clearly sustained by that language. 

It is first provided that lands allotted to citizens shall not in any 
manner whatever, or at any time, be incumbered, taken, or sold, to 
secure or satisfy any debt or obligation, without the Secretary's ap- 
proval, before the expiration of 5 years from the date of the approval 
of the agreement. This is équivalent to saying that during such pe- 
riod the land shall be free from any incumbrance. It is then pro- 
vided that during the same period the land shall not be alienated by 
the allottee or his heirs. This is équivalent to saying that the land 
shall be inaliénable by the allottee or his heirs, without the Secretary's 
approval, during such period. Then foUowing, the homestead is 
taken up separate and distinct from the surplus, and, as to that, it is 
provided that it shall be and remain nontaxable, inaliénable, and free 
from any incumbrance for 21 years from the date of the deed there- 
for. Identically the same restrictions as to incumbrance and sale 
are placed upon the homestead as upon the surplus, except that the 
term of their existence is made 21 years, instead of 5 years. As fur- 
ther evidencing the intention in the minds of the parties to the agree- 
ment to make separate and distinct provisions complète in themselves, 
respectively, as to the surplus and homestead, is the provision that 
for the homestead a separate deed shall be issued, in which "this 
condition" shall appear. What condition? Evidently not the 5-years 
restriction first provided, but the 21-years restriction provided es- 
pecially for the homestead. Thèse are the provisions of the first para- 
graph of section 16. It bas two paragraphs. The second, after pro- 
viding for sélections for minors, incompétents, etc., and where the 
allottee shall fail to make his sélection, proceeds: 

"ïhe homestead of each citizen shall remain, after the death of the allot- 
tee, for the use and support of children born to him after May 25, 1901, 
but if he hâve no such issue then he may dispose of bis homestead by will, 
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free from the limitation tierein imposed, and if tliis be not done the land 
embraced in his lioinestead sliall descend to bis heirs, free from such limi- 
tation, according to the laws of descent hereln otherwise preseribed. Any 
agreement or conveyanee of any kind or cbaracter violative of any of the 
provisions of this paragraph shall be absolutely void and not susceptible of 
ratification in any nianner, and no rule of estoppel sball ever prevent the 
assertion of its validity." 

This provision is not treating- alone of cases where the allottee shall 
die after the expiration of the five-years period, but clearly contem- 
plâtes as well deaths which may occur within that period. In either 
event, it is provided that in the absence of children born to him after 
May 25, 1901, the allottee may dispose of his homestead by will, and, 
if this be not done, it shall descend to his heirs, in either case free 
from "the limitation herein imposed." Wherein imposed? Evidently 
not in the second paragraph, for the limitation imposed in that para- 
graph has relation to a case where children are born after May 25, 
1901, and we are now contemplating a case where there are no such 
children. Clearly we must find the limitation referred to in the first 
paragraph of the section. But there we find two différent limitations, 
one for a term of 5 years, and the other for a term of 21 years. Each 
is imposed in the first paragraph, and may therefore be referred to as 
"herein imposed" ; and it is the contention of the government that 
thè parties to the agreement intended they should both apply to the 
homestead. But the singular is used ; only one limitation is referred 
to, which the government contends évidences an intention not to re- 
move both limitations. It is further contended that the limitation 
referred to is the 21-years restriction and not the 5-years restriction. 
But they are both "herein imposed," and if, as contended, both apply 
to the homestead, then what warrant is there for holding that the 
term "limitation" has référence to the 21-years restriction, rather 
than the 5-years restriction? If it had been in the minds of the par- 
ties to the agreement that both the 5-years and 21-years limitations 
should attach to the homestead, and it was their intention to remove 
only the 21-years limitation and not the 5-years limitation, both limita- 
tions being "herein imposed," v^-oukl they not bave specified to which 
limitation référence was made? That they did not do so, and that 
they seem to hâve contemplated that as to homesteads there was but 
one limitation, "herein imposed," leads, I think, reasonably to the 
conclusion that they intended that as to homesteads only the 21-years 
restriction should apply, and that the 5-years restriction was con- 
fîned in its efïect to surplus. This is borne out by tl:e provision that 
the allottee may dispose of the homestead bv will. As said in United 
States v. Schurz, 102 U. S. 378, 26 L. Ed.'l67: 

"Blackstone descrilies four modes of aliénation or trausfer of title to 
real estate, which he called eonmion assurances, the first of wbich is by 
matter in pais, or deed, the second by matter of record, or un assurance 
transaeted only in the ICing's pulilic courts of record, the third by spécial 
custoni, and the fourth by devise in a last will or testament." 

In Burbank v. Rockingham Insurance Co., 24 N. H. 550, 57 Am. 
Dec. 300, it is said : 

"As understood at conimon law, to alienate real estate is vohmtarily to 
part with the ownersliip to it, either by bargain and sale, or by some con- 
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veyancë, or by gift or will. The right to alienate was a rlglit wWch the 
owner had over the real estate to dlvert It from the heir. Aliénation dif- 
fers from descent, in this: that aliénation is eiïected by the vollmtary act 
of the owner of the property, while descent is the légal conséquence of the 
decease of the owner, and is not changed by any previous act of Volition of 
the owner. A sale and conveyance is an aliénation that takes effect from 
the time of the transfer, while a devise is an aliénation that takes effect 
on the decease of the testator, according to the terms of the will. But 
property not transferred or devised is not alienated, according to the prin- 
ciples of the common law." 

Now as the making of a will is an aliénation, and the death of the 
testator makes the will effectuai to immediately pass title to the dev- 
isees, and we hâve seen that, so far as the homestead is concerned, the 
death of the allottee is made to hâve the same effect in the absence 
of children born after May 25, 1901, whether it occur before or after 
the expiration of the 5 years, it follows that to permit the making of 
a will within the S-years piriod is to permit aliénation within that 
period, should the allottee after making the will die within the period. 
So far, then, as disposition of the homestead by will is concerned, 
the allottee is clearly permitted to alienate within the 5-years period, if 
by his death during the period the will becomes effective. It would, I 
think, be absurd to say, in view of the clear language of the section, 
that, if the allottee died testate within the S-years period, the devisee or 
devisees, who might ail be persons not of Indian blood, and as to 
whom the government owed no duty of guardianship or protection such 
as it owes its Indian wards, must not themselves alienate the land until 
the expiration of the 5-years period. Therefore, as to devisees, it 
seems clear that in the limitation from which the land is freed in 
their hands are contemplated ail the restrictions theretofore imposed 
upon the land. And it is freedom from the same limitation which 
the heirs of the deceased enjoy in case no will is made. I therefore con- 
clude, in view of the entire section, studied in the light of cotempo- 
raneous legisltition regarding the other tribes, and the purposes sought 
to be accomplished, that the only reasonable construction is that the 
parties to the agreement intended that upon the death ôf the Creek 
allottee, in the absence of the children mentioned, whether before 
or after the expiration of the 5-years restriction period affecting his 
surplus his homestead allotment should become immediately aliénable 
by his devisees in case of will, and by his heirs in the absence of a 
will. 
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TJNITED STATES v. NEVIN et al. SAME v. APPEL et al. 

SAME V. OPPENHEIM. 

ÇDlstrict Court, D. Colorado. September 26, 1912.) 

Nos. 2,5S4, 2,585, 2,592. 

1. Cbiminai, Law (§ 280*) — Plea in Abatement— Sufficiency— Ireegulaki- 

TiES AS To Grand Jury. 

A plea in abatement in a eriminal case on the ground of irregularities 
in the constitution of the grand jury, to be good, must allège facts 
showing that défendant was prejudiced thereby. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651; 
Dec. Dig. § 280.*] 

2. Gband Jury (| 8*)— Manner of Selecting Juross. 

That some members of a grand jury were by order of the court sum- 
moned by the marshal from the body of the district, without the draw- 
ing of names, is not such an irregularity as will affiect the validity of au 
indictment, where such members were duly quallfied. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§■ 16-20; 
Dec. Dig. § 8.*] 

3. Grand Jury (§ 9*) — Additions to Panel. 

That the court directed the summoning of additlonal grand jurors, 

although there were a sulHeient number impaueled and sworn at the 

time to constitute a légal grand jury, Is not an objection to the legallty 
of the panel. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 21-26; 
Dec. Dig. § 9.*] 

4. Criminal Law (§ 284*) — Objections— Revibw of Evidence Before Grand 

Jury. 

The court in a criminal case will not inquire into the évidence before 
the grand jury, to ascertain whether it was ail compétent or sufflcieut 
to warrant the indictment, and especially on a plea verified on informa- 
tion and belief ouly. 

[Ed. Note. — E'or other cases, see Criminal Law, Cent. Dig. § 655 ; 
Dec. Dig. § 284.* 

Review by trial court of évidence given by grand jury, see note to 
McGregor v. United States, 69 C. Q A. 488.] 

Prosecutions by the United States against Deweese C. Nevin and 
others, against Jacob S. Appel and others, and against William Op- 
penheim. On demurrer to pleas in abatement. Sustained. 

Fred A. Maynard, Sp. Asst. Atty. Gen., for the United States. 

E. M. Cranston and W. M. Downing, both of Denver, Coîc, for 
défendants Nevin et al. 

T. J, O'Donnell and J. E. Robinson, both of Denver, Colo., for 
défendants Appel et al. 

Edw. C. Stimson, of Denver, Colo., for défendant Oppenheim. 

LEWIS, District Judge. To indictments found and returned by 
the grand jury at the November, 1911, term, the défendants in each 
of thèse cases hâve filed pleas in abatement. Each of the pleas makes 
objection to the manner of selecting five of the grand jurors. The 
facts in that respect, as disclosed by the record (copied into the Op- 

•For otber cases see same topic & S nximbeb in Dec. & Âm. Uigs. 1907 to date, & Rep'r Indexes 
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penheim plea), are thèse: The grand jury, consisting of eighteen 
members, was regularly impaneled, sworn and charged on the 7th 
of that month; after it had progressed with its labors two of the 
grand jurors were finally excused, and thereafter and on November 
22d, Grand Jurer Straub was reported and by the court found to be 
"ill and unable to constantly attend the further considération at ail 
times of ail matters to be presented to the grand jury"; it was fur- 
ther made to appear that ail cases which had been presented to the 
grand jury up to that time had been concluded and finished, but that 
there were other matters for considération by the grand jury. The 
reason for not finally excusing Juror Straub was that the grand jury 
had not made report on investigations which it had concluded, and 
it could not do so at that time on account of the inability of said 
Straub to be présent in court; and it was considered advisable, if 
not necessary, that at least sixteen grand jurors who had participated 
in investigations make report thereof. For that reason said Straub 
was retained as a member of the body in order that he might, if pos- 
sible, act with his fifteen fellow members in making report on their 
prior investigations. And under thèse conditions the court, on No- 
vember 22d, ordered that a spécial venire f acias issue to the marshal 
of the district commanding him that he summon five good and lawful 
men from the body of the district, and not f rom bystanders, that they 
attend the court and serve as grand jurors until discharged, said 
venire being made returnable on the following day. Under the mar- 
shal's return five men came into court in obédience to the writ and 
were then and there sworn and charged as grand jurors and placed 
upon the panel with the fifteen remaining jurors, Straub. being still 
absent. Juror Straub, not having been finally excused, returned and 
acted as a grand juror with the other twenty on December 22d, on 
which day final report was made and the grand jury was discharged. 
The pleas allège that investigation of and action on thèse cases was 
taken after November 23d, when the five additional persons had been 
added to the body. It is contended that the court was without power 
to add members to the body while it was still composed of sixteen 
(Straub not being discharged), and also that the court was without 
power to make the order for an open venire, but should bave first 
ascertained and fixed the persons to be called in by drawing that num- 
ber of names from the box. It is claimed, for défendants, that the 
body, after the five persons thus drawn had been added, did not con- 
stitute a grand jury and was without authority to find and présent 
thèse indictments. 

None of the pleas charges that any of the five persons thus added 
were disqualified to act as grand jurors, nor sets forth any facts dis- 
closing that said five persons, or other members of that body, were 
prejudiced or in any manner unfit as grand jurors to act in thèse 
cases. 

The plea of the défendants in case 2,585 adds an additional ground. 
It alieges that two of the défendants in that case were offîcers of the 
J. S. Appel Suit & Cloak Company, a corporation, adjudged a bank- 
rupt on November 14, 1911; and that thereafter said two défend- 
ants were required to appear before the référée and give testimony 
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in said bankruptcy proceeding; that attorneys for creditors of said 
bankrupt, who heard said testimony given before the référée, appeared 
before tbe grand jury as vvitnesses and disclosed to said body the tes- 
timony of said twD défendants before said référée; that said grand 
jury considered the same and vvould net hâve found and returned the 
bill'm case 2,585 but for said disclosure. This plea also allèges that 
nine other nanied witnesses were sworn and examined in the investi- 
gation which resulted in the iinding of this indictment, but it charges 
that each of said nine witnesses gave illégal évidence before the grand 
jury, in that, neither of "said witnesses had or claimed to iiave any 
Personal knowledge of anything in the said supposed indictment al- 
leged as a niatter of fact, and that the testimony of the said several 
witnesses, and each of them. Vk'as hearsay only, ail of which will ap- 
pear from an inspection of the minutes of the said supposed grand 
jury." 

To each plea the prosecution has demurred. 

[1] I, There is serious doubt whether any of the pleas in so far as 
they challenge the placing of the five additional men on the grand 
jury, is good in substance. Neither of them allèges facts showing 
disqualification or préjudice on the part of the five added or any 
members of that body. On considering the snfficiency of such a plea 
it is said, in Agnew v. U. S.. 165 U. S^ 36, 17 Sup. Ct. 235, 41 h. Ed. 
624: 

".Anotber gérerai riile is tlmt for sueli irre'.'-iilaritie.s as do not préjudice 
the défendant lie bas no eanse «f couiplaint, and ftin talîe no exception. V. 
S. V. Uicbardsou iC. C.) 28 Fed. (;5 ; V. S. v. Keed, 2 Klatchf. 4m. Fed. Cas. 
Xo. 16,i;U; U. S. V. Talliuan, 10 Hlatchf. 21. Fed. Cas. No. 1(;,429; State v. 
Mellor, 13 R. 1. fiC6 ; Cox v. People. ,S0 N. Y. 500; People v. Fetrea, 92 N. Y. 
128. * * * AïKl, luoreover, tlic plea is fatally détective in that, altlioush 
it is stated that the drawiiig 'tended to his iii.jury and préjudice,' no gvounds 
whatever are assigned for sucli a conclusion, nor does tlie record exhibit 
auy such." 

On a demurrer to a like plea Judge Bellinger, in U. S. v. Mitchell 
(C. C.) 136 Fed. 896, 907, uses this language: 

"Instead of conclusions and opinions, there nnist be somethiug taufiible. 
Justifying a presuniption of in.iury to the défendant in a substanliul rigbt. 
before the court wlll interfère." 

In U. S. V. Benson (C. C.) 31 Fed. 896, it aj)peared from the plea 
that some of the grand jurors were not "assessed on the last assess- 
ment roll of his county, on property belonging to him.'' a qualifica- 
tion required by the state statute (Code Civ. Proc. § 198) ; but it did 
not appear from the plea that such jurors were otherwise unfit or 
in any manner prejudiced. Mr. Justice Field, who sat in the case 
with Circuit Judge Sawyer and District Judge Hofifman, expressed 
the view that this was an irregularity only and cured bv the statute 
of jeofailes (section 1025, R. S. U. S. [U. vS. Comp. St. 1901, p. 720]), 
and added : 

"The appréhensions, therefore, of one of the I(?arned counsel as to the fear- 
ful consetjueuces which luay follow lu other cases if the indictment be sus- 

199 P.— 53 
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talned In thls case In the face of Us objections, may be considered with com- 
posure, and dismissed." 

See also Lowdon v. U. S., 149 Fed. 673, 79 C. C. A. 361 ; U. S. 
V. Am. Tobacco Co. (D. C.) 177 Fed. 774, 780. 

[2] IL The objection taken to the calling of the five additional 
jurors while the number then in the panel had not been perma- 
nently reduced to less than sixteen, embodies two propositions, 
first, that the court was without authority to sélect or cause the 
marshal to sélect the persons to be added in any other manner 
than to first draw their names from the box, and second, the court 
was without power to add additional grand jurors while that body 
was composed of sixteen members. 

The first proposition is foreclosed against the plea by U. S. v. 
Eagan (C. C.) 30 Fed. 608. Mr. Justice Brewer expressed himself 
on the proposition thus : 

"But It Is insisted tbere was an Irregularity In the organization of this 
grand jury, In that five of the jurors were not drawn In the manner provided 
by the act of 1879. But a challenge to a grand jury, based on the mère 
ground of Irregularity In Its organization, was never regarded wlth any fa- 
vor; less so to-day than ever, * * * so that I hâve no doubt that the 
court has to-day, as It always bas had, the power to summon from the by- 
standers to flll up a petit jury, and to summon from the body of the district, 
In an emergency, for completlng a grand jury." 

And Judge Thayer added : 

"But thls Irregularity in choosing the five grand jurors will not avait 
(after the jury has been sworn, and bave found indlctments) as ground for 
quashlng the Indietment so found, either on plea in abatement or otherwise, 
when it aprtears that the jurors so Irregularly chosen were compétent and 
qualifled jurors, residing in the district, and that the only Irregularity con- 
sists in the method of selecting them. ♦ * * If the point to be decided 
by the court was to be determlned solely wlth référence to the eommon law, 
and without référence to local laws, the better opinion seems to be that no 
objection to an indietment ought to be allowed, based merely on an irregu- 
larity in the manner of selecting a part or the whole of the grand jury which 
found the bill, if, in ail other respects, they were duly-quallfied jurors. Thus, 
in Thompson and Merrlam on Juries, it is said that the only objection which 
can be taken to the grand jurors by plea In abatement, after they had been 
sworn and made presentments, 'must be such as would dlsqualify the juror 
to serve in any case; in other words, the plea must show the absence of 
positive qualifications demanded by law,' and not merely an irregularity in 
the method of sélection. Vide Thomp. & M. Juries, §§ 533-536, inclusive, and 
authorlties cited." 

[3] On the second proposition, — in Wolfson v. United States, 
101 Fed. 430, 432, 41 C. C. A. 422, it appears that twenty-three 
names were first drawn, from which sixteen grand jurors were 
selected. At a second drawing ten additional names were added, 
from which seven more grand jurors were selected and placed on 
the panel, making a grand jury of twenty-three members. It was 
objected (a) that the first drawing having furnished a suificient 
number (16) to constitute a grand jury, the court was without ju- 
risdiction to add to that number, and (b) the court was without 
authority to order the second drawing because a sufficient number 
to constitute a grand jury had been obtained from the first draw- 
ing. The objection was overruled, and while the reason given was 
that the point was not raised in apt time, the court evidently held 
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the vîew that the objection was without merit, because ît went 
to an irregularity and did not touch the substantial rights of the 
défendant to his préjudice. 

In State v. Ward, 60 Vt. 142, 14 Atl. 187, it appears that the 
court discharged one Hoffman from the grand jury and substituted 
in his place Ellis. It was objected that Ellis was not lawfuUy 
summoned, that he was not qualified to serve at that term as a 
grand juror, that the court had no right to discharge Hofïman 
from the panel and no right to substitute Ellis. The court, through 
Ross, Judge, spoke thus to the point: 

"In State v. Champeau, 52 Vt. 313 [36 Ain. Rep. 754], it is plainly inti- 
mated, If irregularity enters into the drawing or impaneling of ttie grand 
jury, it must be shown to worlc a wrong or injiiry, to be available. In State 
V. Oravelin (Vt.) a pétition for a new trial was prosecuted, in which it was 
shown that a grand juror who acted in fiuding the indictnient, and a petit 
jurer who participated In finding the respondent guilty of murder, werc 
Irregularly, and without the authorlty of law, drawn and summoned from 
the town of Chester, in that the person who drew and summoned theni was 
a mère volunteer, wholly unauthorized to act in that behalf, and j'et the péti- 
tion was denied ; the persons drawn being compétent to serve in their re- 
spective capacities. In Mann v. Fairlee, 44 Vt. 672, the same doctrine was 
lield in regard to summoning a petit juror. It is the duty of the court to 
order the drawing and summoning of both the petit and grand jurors, and to 
duly impanel theni. This duty imposes on the court a respousiliility which 
calls for the exercise of sound judgment and discrétion. It has heen gener- 
ally held that the court charged with the duty of Impaneling either the petit 
or grand jury was clothed with a discretionary power, in furtlierance of jus- 
tice, to excuse a compétent juror regularly di'awn, and order a talesman 
called to fill his place, and that the exercise of such discrétion is not révisa- 
ble. • * » It such excuses should not reduce the number of tUe grand 
jury below a working quorum, they presumably reduce the strength and efli- 
ciency of a fuU panel, which the statute has given for the protection of the 
accused and of the state, — of the accused if innocent, and of the state if he 
is guilty. If the number of the grand jury should be reduced to 12 and tlie 
12 should flnd or fail to find an iudictment, it does not follow that the action 
of the 12 would be the same if aided by the counsels and délibérations of the 
other 6 required by the statute. ïo secure the fuU rights of the accused and 
of the state a fuU panel of the grand jury should be seeured when possible." 

In People v. Lauder, 82 Mich. 109, 46 N. W. 956, it appeared 
that a grand jury composed of twenty raembers was inipaneled, 
sworn and charged, and began its labors. On order of the court, 
made at the request of the prosecuting attorney, tliree additional 
names were drawn as grand jurors, the object being to obtain from 
the box the name of Charles Flowers, a stenographer, who might 
act as one of the grand jurors and at the same time take the évi- 
dence. His name was drawn as one of the three and he vi'as added, 
but the other two were omitted from the panel. The entire court 
agreed with the opinion of Morse, Judge, on this point. At page 
130 of 82 Mich., and page 962 of 46 N. W,, he uses this language : 

"As the record appears before us, it must be conceded that the three addi- 
tional names were ordered to be drawn after the 20 men had been sworn and 
charged and organized as a grand jury; and that the object of drawing 
thèse names was to obtain, if irossible, the summoning of Charles Flowers as 
a juror, that he might also act as a stenographer. ïhat he did so act, under 
the promise of extra pav by the board of county auditors must be also con- 
ceded. * * • 82 Mich. 136, 46 X. W. 964. It is manifestly in the dis- 
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cretion of the court, tinter our statutes, to impanel a grand jury o( any uvim- 
ber of men not more thau 23 or less than 16. If, after the jury had beeii 
itupaneled and sworn with 20 members, the court had seen fit to add uiore 
thereto, and had forbidden the 20 to do any business until the others wei'e 
drawn and summoned, and, after such others appeared and were accepted, 
had called the 20 in, and, adding the others, had sworn and chargea theni 
over agaln, there certainly could hâve been no cause of coniplaint; or, if a 
person drawn and sunmioned before the 20 were sworn, but, failing to ap- 
pear until afterwards, had been, on appearanee, sworn and sent to the jurj'- 
room to join hls fellows, this would not hâve invalidated the panel, or hâve 
been a cause for quashing an indictment found by the grand jury as se eon- 
stituted. * * * So we think that, in its discrétion, the court may increase 
the number of grand jurors, after they are sworn and charged, to any num- 
ber not more than 23, if the exigencies of justice require it in the opinion of 
the court. Such discrétion could not be used to the disa avantage or persécu- 
tion of any accused person, as this would manifestly be an abuse of discré- 
tion ; and, if, as suggested by a member of this court upon the hearing, such 
addition was made for the purpose of procuring votes enough to find an in- 
dictment against any person who could not be indicted without such addi- 
tion, such indictment would not be permitted to stand. In this case, the ad- 
dition was made for the purpose of securlng a juror who was a stenographer." 

■[4] III. As to the second grouiid of the plea in the Appel case, 
wherein complaint is made of the character and sufficiency of the 
proof on which the grand jury acted, we first observe that the 
vérification of the plea is merely upon information and belief. 
To permit an investigation as to character or sufficiency of proof 
before a grand jury under a plea so verified would open the door 
to abuse and an intolérable practice. It would be an invitation 
to every défendant to thus uncover, before trial, the proof against 
him and would be an ever présent means for delay. We next ob- 
serve that the plea does not set forth the évidence given by the 
nine other witnesses, nor its substance. Ail it says in that regard 
is that they did not testify of their knowledge of the facts, did not, 
know the facts, their testimony was hearsay and the minutes kept 
by the grand jury will so show. Much of this is mère opinion and 
conclusion. Neither is it claimed in the plea that the minutes of 
the grand jury contain ail of the testimony given by said nine 
witnesses, nor does it clearly appear whether the claim in that 
respect is that the testimony of ail of said nine witnesses was hear- 
say in fact or that by the minutes it appears that their testimony 
was not of their own knowledge. But waiving thèse objections, 
the plea in this respect does not tender an 'issue that can be in- 
vestigated. Holt v. U. S., 218 U. S. 245, 31 Sup. Ct. 2, 54 L. Ed. 
1021, 20 Ann. Cas. 1138. 

In U. S. V. Cobban (C. C.) 127 Fed. 713. Judge Beatty, at page 
720, adopts the language of Mr. Justice Nelson in U. S. v. Reed, 
2 Blatchf. 435, Fed. Cas. No. 16,134: 

" 'No case bas been clted, nor bave we been able to find any, furnishing 
authority for looking into and revising the judgment of the grand jury upon 
the évidence for the purpose of deteruiining whether or not the finding was 
fouuded upon sufficient proof.' " 

And Judge Beatty added : 

"And, further, that it was contrary to the policy of tbe law to try the ques- 
tion whether the grand jury had sufficient or auy évidence to warrant their 
finding." 
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In U. S. V. Brown, 1 Sawy. 533, Fed. Cas. No. 14,671, the same in- 
([uiry as to the competency of the évidence produced before the grand 
jury was attempted to be raised under motions to quash. It is said : 

"This lieing so. tlie affidavits of tlie défendants impu,sniiis tlie conduct and 
judsnient of the grand jnry. eau ]iot be considered iipoii the hearing of this 
motion. If the contrary jiractice were establislied, tiiere v»<)\ild he no need 
of grand jnries, and the court would neees'.sarily assujue both the function 
of hidieting and trying criniinals; for it Is safe to présume that in most 
eases the defendai't would object to belng tried npon the indietnient, and 
support such objection l)y Iiis afîidavit that he believed the grand jury aeted 
iipon incompétent or insutticient évidence. ïhe wit of man could not devise 
a mode of indicting whieh would not be llable to tliis objection from the de- 
fendant. In the administration of criininal justice, confidence must be re- 
po,sed somewhere ; and it must be admitted that there are few bodies con- 
eerned in it, tliat niay be more safely trusted than the grand juries of this 
district. The niaterial allégation of each of thèse atiidavits, that the afiiant 
lielieves the grand jury aeted upon lils évidence in flndiug the indietnient 
against himself and eo-defendant. is (luite as llkely to be false as true, be- 
cause the alBant has no nieans of knowing the fact." 

Judge Rapallo, speaking to this point in Hope v. People, 83 N. Y. 
418, 38 Am. Rep. 460, says: 

"We flnd no anthority for the position that the siitficiency of the évidence 
upon vvhich an indietnient is found by the grand jury is a (juestion which 
can be raised by plea to tlie indietnient, or that the recejition of incompétent 
or irrelevant évidence by the grand jury can be pleadod." 

Kingsbury v. State, 37 Tex. Cr. R. 259, 39 S. W. 365 (Texas Court 
of Criminal Appeals) : 

"This court has held that tlie indietnient will not be quashed or set aside 
because the grand jury had no évidence before them authoriziiig the présen- 
tation of the bill, and that this inatter of évidence vel non will not be iu- 
qulred into." 

State V. Dayton, 23 N. J. Law, 49, 56, 53 Am. Dec. 270: 

"But conceding that the proiiosiliou is fully e.stablished, that there was 
not légal and comi)etent évidence before the gnmd jury, does tliat aft'ord the 
subject matter to sustain either a motion to quash or a plea in abatenient? 
We are clearly of opinion, that in this state, at least, it does not. If the 
position be soniid that every indietnient not found upon the jiroduction of 
légal and compétent évidence before the jury is essentially vicious, it follows 
that In ail cases where the wltnesses prodnced before the grand jury are froni 
any cause legally dlsqualitied or incompétent to testify, or where any esscn- 
tial liiik in the chain of testinion.v is snstained by évidence not in itself légal, 
the indietnient can not be sustained, although there be ample compétent tes- 
timony, not produced before the grand jury, to sustain the charges of the 
indictment." 

See, also, U. S. v. Terry (D. C.) 39 Fed. 355 ; U. S. v. Jones (D. 
C.) 69 Fed. 973, 978-979; State v. Boyd, 2 Hill (S. C.) 288, 27 Am. 
Dec. 376; Creei< v. State, 24 Ind. 153; State v. Tucker, 20 lowa, 508; 
State V. Logan, 1 Nev. 509. 

But since the formulation of thèse views, the case of McKinney v. 
U. S., 199 Fed. 25 (Eighth Circuit Court of Appeals), has corne to 
hand, the opinion therein being filed July 22d, last. That opinion 
alone requires us to décide this question against the défendants. 
Judge Hook, for the majority, says : 

"Borne courts hâve held rather broadly that it is proper for a trial court 
to go behind an indictment and inquire into the character of the évidence 
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upon which the grand jury acted. United States v. Farrington (D. C.) 5 Fed. 
343 ; United States v. KUpatrick (D. C.) 16 Fed. 765 ; Royce v. Oklahoma, 5 
Okl. 61, 47 Pac. 1083. Other courts liave taken the contrary vlew. United 
States V. Reed, 2 Blatchf. 435, Fed. Cas. No. 16,134 ; Uulted States v. Brown, 
1 Sawy. 531, Fed. Cas. No. 14,671; United States v. Terry (D. C.) 39 Fed. 
355 ; United States v. Jones (D. C.) 69 Fed. 973 ; United States v. Cobban 
(C. C.) 127 Fed. 713. We think tiie latter is tlie better rule, tliougli doubtless 
in extrême instances a court may do wliat is i.eedful to prevent clear injus- 
tice or an abuse of judiclal process. This qualification, however, is far from 
a récognition of tbe right of a défendant to compel a review of the évidence 
upon which he was indicted." 

Thèse views render it unnecessary to consider whether the testi- 
mony of défendants Appel and Hasbach, given before the Référée 
and disclosed to the grand jury, as claimed in the plea, was compétent 
and admissible proof bèfore that body. 

The demurrers to the pleas in each case will, therefore, be sus- 
tained. and the défendants in each case required to plead to the gên- 
erai Issue. 

It is so ordered. 



BARRIELLE v. BETTMAN. 

(District Court, S. D. Ohlo, W. D. October 3, 1912.) 

No. 6,382. 

1. Evidence (§ 37*) — Jtjdiciai, Notice — Hisiorical Fact — Civil Liaw — 

Fbbnch Jurisprudence. 

A court may take judiclal notice of the hlstorical fact that the civil 
law Is the foundatlon of French jurisprudence, but not of its détails ; 
nor is it bound to know the estent of Its adoption, or its modifications, 
if any, to meet the uecessities and demanda of modem eivilization, or of 
changes in the form of government which hâve taken place in that 
country. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 52; Dec. Dig. 
§ 37.*] 

2. Evidence (§ 81*)— Fobeion Law — Presumptions. 

Since French institutions are Latin, and not Anglo-Saxon, it wlU not 
be presumed that the English law is in force in France ; the English com- 
mon law being regarded as in force only in those states or countries 
settled by EngUsh colonists. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 101; Dec. Dig. 
§• 81;* Common Law, Cent. Dig. §§ 14-16.] 

3. Evidence (§ 97*) — Foreign Laws — Pboof. 

Under the rule that laws of foreign countries must be pleaded and 
proved, the existence of a law of France authorizlng heirs of a decedent's 
estate to sue to collect a claim was a fact which plaintifïs were required 
to allège and prove. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 97.*] 

4. Descent aîîd Distribution (§ 89*) — CIaims Due Estate — Foreign Es- 

tâtes— Right TO Sue— What Law Govebns. 

In a suit to recover a claim due the estate of a deceased citizen cf 
France from a citizen of Ohio, the law of Ohlo governs the question oC 
the right of the decedent's heirs to maintain the suit. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. 
§§ 346-350, 368-381 ; Dec. Dig. § 89.*] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Abatement and Revival (§ 72*) — Death — Peesons Entitled to Revive 

IlEIBS. 

Rev. St. Oliio 1008, § 5154, provicies that on the death of a plaintiflf 
the action may be revlved in the name of hls représentative, to whom 
his right bas passed. If lus riglit lias passed to tiis Personal représenta- 
tive, the revlvor shall be in his name ; and if it bas passed to his heirs 
or devisees, who could support the action if bronght anew, the revlvor 
may be in their names. Held that, in an action for the recovery of Per- 
sonal assets belongiug to a decedent's estate, the real party in interest 
under the administration act is, and has always been, the decedent's 
administrator, and where a citizen of France died during the pendency 
of an action against a citizen of Ohio to recover the purchase priée of 
certain goods, the action could be continued by his administrator only, 
and not by his heirs, and hence a recovery in the name of his heirs was 
inefCectual. Held, also, that the enactment of section 4993 did not make 
the heirs the real parties in interest, for the reason that before the 
adoption of the Code no right of action existed in the heirs of a dé- 
cèdent, either at law or in erjuity, for the recovery of Personal assets 
belonging to a decedent's estate, and such being the case, the Code did 
not create such right of action in them. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent Dig. &§ 
377-402, 412-416; Dec. Dig. § 72.*] 

Action by H. Barrielle, Aîné, against Morris L. Bettman, stirviv- 
ing partner, etc. On motions of plaintiff and défendant for a new 
trial. Granted. 

Oscar W. Kuhn and Eugène C. Pociey, both of Cincinnati, Ohio, 
for plaintiff. 

Simeon M. Johnson, of Cincinnati, Ohio, for défendant. 

SATER, District Judge. The question is : Shall a new trial be 
granted? The contracts for the glacé fruits mentioned in the 
pleadings were made in 1906, at Apt, in the republic of France. 
The goods were delivered at Marseilles to the defendant's agent and 
shipped to Cincinnati. The vendor, Barrielle, alleging himself to be a 
citizen of such republic, sued in this court to recover the purchase price 
of the goods, and subsequently died. Thereupon Paul Barrielle, Marie 
Beauchamp, Eugénie Beauchamp, and Marthe Barrielle, a minor, by 
Paul Beauchamp, her guardian, to obtain a revivor of such suit and 
their substitution as parties plaintiff, made an application which recites 
that they are the children and sole heirs at law of Barrielle, and rési- 
dents and citizens of the republic of France, and that under the 
laws of that country the rights of Barrielle in the cause of action 
set forth in his pétition passed immediately upon his death to them 
as such heirs at law. On the représentations made, the cause was 
revived, and the substitution ordered; but the reasons for and 
against the same were not fully presented to the then presiding 
judge. 

The défendant disclaims ail liability on account of the goods pur- 
chased. He dénies that the substituted plaintiffs are the children and 
sole heirs at law of Barrielle, that they, or any of them, in person 
or through a guardian, can rightfully prosecute the action, and, for 
want of information, that Barrielle was a citizen of France. By 

•For other cases see same topic & S ndmbbk In Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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way of counterclaim he asserts in each of his two causes of action 
âet up in hîs cross-petition damages for $2,700 for breach of con- 
tract, on the ground that the goods (on account of hidden defects 
of slow development and therefore not sooner discernible) were. 
on arrivai and examination at Cincinnati, found to be unsound and 
unfît for resale. The défendant at ail times by proper action and 
averment insisted that only an administrator could revive or prose- 
çute the action. When the case was called for trial, the court sug- 
gested delay until af ter the appointment and substitution of an admin- 
istrator ; but, plaintiffs' counsel not desiring so to do, the case was per- 
mitted to proceed, with the understanding on the part of both branches 
of this court, as well as of the plaintiffs and the défendant, that the 
question of parties would be re-examined on motion for a new trial, 
should one be filed. A verdict having been returned for défendant on 
the first cause of action, and against him on the second, both parties 
moved for a new trial. 

[1, 2]..Whether or not, under the laws of France, Barrielle's cause 
of action passed at his death to his sole heirs at law, and, with the 
right to prosecute this case, vested in them as his successors in 
interest, at what âge minority ceases in France, by what procé- 
dure a guardian may be appointed for a minor, and what the pow- 
ers of a guardian so appointed are, as regards the estate of his ward 
and of its ancestor, were niaterial facts to be alleged and proved 
by a prépondérance of the évidence. 5 Ency. Ev. 813. A court 
may take judicial notice of the historical fact that the civil law 
is the foundation of French jurisprudence, but not of its détails. 
5 Ency. Ev. 808, note. Nor is it bound to know the extent of its 
adoption-, or its modifications, if any, to meet the necessities and 
demands of modem civilization or the changes in the form of gov- 
ernment which hâve taken place in that country. Its institutions 
are Latin, and not Anglo-Saxon, and it wiU not be presumed that 
the English common law is in force in any state or country not 
settled by English colonists. Banca De Sonora v. Bankers' Mut. 
Casualty Co. (lowa) 95 N. W. 232, 235 ; Davison v. Gibson, 56 
Fed. 443, 444, 5 C. C. A. 543 ; Savage v. O'Neil, 44 N. Y. 298 ; 
Flato V. Mulhall, 72 Mo. 522. 

[3] In England and America, at law and in equity, the rule has 
been consistently maintained that the covu^ts of one country can- 
not take cognizance of the laws of another without plea and proof 
(I^iverpool & Great Western Steam Co. v. Phénix Ins. Co.. 129 U. 
S. 397, 445, 9 Sup. Ct. 469, 32 L. Ed. 788; 5 Ency. Ev. 808), and 
the existence, therefore, of a French law, such as plaintiffs claim, 
was a matter of fact triable by the jury, and to be proved by com- 
pétent évidence, like any other fact material to the case. Ingra- 
ham v. Hart, 11 Ohio, 255; Evans v. Reynolds, 32 Ohio St. 163. 
Tlic plaintiffs did not plead or prove such law in any of the re- 
spects above mentioned, and it must therefore be presumed to be 
the same. as: that of Ohio, and the law of that state must govern 
(Cleveland'v. Duryea, 1 Cin. Super. Ct. R. 324; 5 Ency. Ev. 813, 814; 
Flato V. Mulhall; Carpenter v. Grand Trunk Ry. Co., 72 Me. 388, 39 
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Am. Rep. 340), and the court must proceed accordingly (Liverpool & 
Great Western Steam Co. v. Phénix Ins. Co.) ; but under the state 
law an action to recover possession of assets belonging to a de- 
cedent's estate must be prosecuted by his administrator and can- 
not be maintained by his heirs (Davis v. Corwine, 25 Ohio St. 
668; AIcBride v. Vance, 73 Ohio St. 258, 262, 76 N. E. 938. 112 
Am. St. Rep. 723, 4 Ann. Cas. 191). There is, therefore, a fatal 
defect both in plaintiffs' pleadings and proof. 

[4] Further considération of this case might well end at this 
point, were its future disposition net dépendent on the question 
as to the right of the plaintifïs, in any event, to maintain this ac- 
tion — a question which was held in abeyance until this time. On 
the hearing to revive and substitute, portions of the Code Na- 
poléon, as indicated by the file papers, were cited. Stress was 
laid on the requirement of the Ohio Code that an action must be 
prosecuted in the name of the real party in interest (section 4993, 
R. S.), except as in such section provided ; but slight emphasis 
was given by counsel to the administration act, the décisions un- 
der it, and the remedy afïorded to foreign suitors situated as thèse 
plaintifïs are. In the détermination of this question the French 
law may properly be considered ; for, if the plaintifi^s may main- 
tain this action in their own names, it is on account of some right 
acquired by the foreign law which the courts of Ohio respect, as 
not in conflict with the settled policy of the state. A review of 
the methods of procédure in the settlement of decedents' estâtes 
in France and in Ohio is essential to a solution of the problem 
before us. In so far as deemed material, the French law is briefly 
as follows : 

Under the Code Napoléon, the succession or inlicritance is 
opened by the death of the ancestor. Section 718. No distinction 
is made betwcen the real and personal property of a succession 
(section 732), both of which descend in one mass to the children 
and descendants of the deceased in equal portions (sections 731, 
745). By fiction of law, the représentatives of a décèdent enter 
into the place, degree, and rights of the ancestor; i. e., the heirs 
step into the shoes of the deceased ancestor (section 739; Hunter's 
Roman Law [2d Ed. 18851 744; Domat's Civil Law, § 2470; Blair 
V. Cisneros, 10 Tex. 34; Woerner, Am. Law Adm. § 203; Schouler, 
Ex'rs, § 6), and consequently on his death there passes to them ail 
his property, rights, and actions, and ail his debts and obligations, 
which debts and obligations the heirs are bound to sati.-fy, whether 
the assets are sufïicient or not, each contributing a proportionate 
amount (sections 724, 870, 873; Hunter's Roman Law, 747). To 
relieve an heir of the conséquences which may resuit from such 
responsibility, he need not accept the succession, but is given the 
privilège of renouncing it, in which event he is considered as never 
having been an heir, or of accepting simply under privilège of an 
inventory. Sections 775, 785, 774. He may hâve at least 40 days 
in which to accept or renounce, but married women are incapable 
of a succession without the authority of their husbands, or act of 
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law, and a succession falling to minors cannot be validly accepted, 
save in conformity with the previous authority of the family coun- 
cil, and then only under the benefit of inventory. Sections 461, 
776, 778. The heir may for his own protection déclare at the office 
of the civil court of first instance of the circle in which the suc- 
cession is opened that he does not mean to assume the quality of 
an heir except under the privilège of an inventory, in which event 
an inventory of the succession property must be made. Sections 
793, 794. The effect of the privilège of inventory gives the heir 
two advantages: (1) Of not being bound to payment of the debts 
of the succession, except the amount of the value of the goods col- 
lected by him, besides the power of discharging himself of the 
payment of the debts by abandoning ail the goods of the succes- 
sion to the creditors and legatees. (2) Of not confounding his 
Personal property with that of the succession and of preserving 
towards it the right of claiming the payment of his own demands. 
Section 802. The heir so demanding an inventory is charged with 
the administration of the goods of the succession, and must ren- 
der an account thereof to the creditors and legatees (section 803), 
and is relieved from responsibility for the ancestor's obligations 
beyond the amount received. Acceptance has a rétroactive effect, 
and, when once made, the heir is considered as having succeeded 
as from the death of the ancestor. The terms "administration" and 
"administrator," as found in the statutes of those countries in 
which the common-law System has been adopted, do not occur in 
the civil law. Schouler, Ex'rs, § 6. 

The settlement of a decedent's estate under the Ohio law is not 
made by his heirs or légal représentatives, but by a personal repré- 
sentative, who, according to the définition of that term in Bouvier's 
Law Dictionary, and as will appear from a comparison of sections 
6134 and 6135, R. S., is either his administrator or executor. In the 
administration act the distinction between heirs and administrators is 
dearly and repeatedly drawn. Neither so succeeds the décèdent as to 
be individually liable for his debts. An administrator is a trustée, with 
spécial functions defined by statute, and is charged with the duty of 
winding up the estate and speedily determining the trust, that creditors 
may be paid and heirs enter into full enjoyment of their inheritance. 
He is appointed by, and, unlike an heir, is an officer of, the court. His 
possession of the decedent's property is taken in obédience to the 
court's order, is its possession, and cannot be disturbed bv any other 
court. Byers v. McAuley, 149 U. S. 615, 13 Sup. Ct. 906, Z7 L. Ed. 
867; 2 Bl. Com. 496; Orlopp v. Schueller, 4 Ohio Cir. Ct. R. (N. S.) 
611, 614; Sampsell v. Sampsell, 17 Ohio Cir. Ct. R. 455, 462; Swiggett 
V. White, 8 Bull. 22. He is required to take an oath of office, to give 
bond for the faithful administration of his trust, and to account to 
the court at stated intervais, to which he is responsible for his acts. 
Publicity attends his conduct. Administration under him is unitary. 
He has a fixed situs, and may thus be readily reached by heirs and 
creditors. On the appointment of an administrator, the personal estate 
of the deceased passes to and vests in him, not in the heir, and his 
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litle as administrator relates back to the death of the intestate de- 
ceased (Sommers v. Boyd, 48 Ohio St. 648, 658, 29 N. E. 497), and is 
applied first to the payment of the decedent's debts, the heirs taking 
only the residue. Their interest is secondary, and is capable of 
conversion into unqualified ownership only through the process 
of administration. McBride v. Vance, 73 Ohio St. 266, 76 N. E. 938, 
112 Am. St. Rep. 723, 4 Ann. Cas. 191. Even the real estate which 
descends upon the heir, vvho takes it subject to a lien for the dece- 
dent's debts, which attaches immediately on his death (Straman v. 
Rechtine, 58 Ohio St. 443, 444, 51 N. E. 44), is provisionally assets in 
the administrator 's hands, and it is his duty to subject it to the pay- 
ment of the decedent's debts, whenever the personalty proves insuf- 
ficient for that purpose (Favorite v. Booher, 17 Ohio St. 548, 558). 
The administrator alone can sue to recover personal property. Davis 
V. Corwine, 25 Ohio St. 668; McBride v. Vance, supra; Lewis V. 
Eutsler, 4 Ohio St. 354, 360. A debtor of the estate cannot be re- 
quired to pay to the heir, but may require the appointment of an ad- 
ministrator to receive payment. McBride v. Vance, supra. Were he 
to make payment to the heir, to whom the title to the daim against 
him bas not passed from the administrator in the course of distribu- 
tion, and debts of the décèdent be outstanding, he could be compelled 
to pay again to the administrator, unless such debts are barred by the 
statute of limitations. If he should pay a mortgage to the heirs, who 
had not acquired title thereto through an administrator, he could not 
obtain a valid cancellation of it. Section 4135. Where there is any 
Personal property to distribute, or any debts owing to the décèdent, 
there must in Ohio be an administration of the estate (section 5994, R. 
S. ; Rockel, Complète Ohio Probate Prac. § 55), unless estâtes not ex- 
ceeding in value $100 be exempted by section 6005, R. S. The same 
author laments the f act (section 56) that, if an estate be not more than 
sufficient to pay the widow's allowance, it must nevertheless be sub- 
jected to administration in the orderly manner prescribed by statute. 
The Suprême Court in the McBride Case, supra, speaking to this 
point, employs the following language: 

"In Woemer's American Law of Administration (2d Ed.) § 199, it Is eaid 
that the necessity of administration arises out of the common-law doctrine 
that the personal property of the décèdent descends to the executor or ad- 
ministrator, and that this doctrine is recos?nized substantlally in ail the States 
except Louisiana, and, further: 'The direct conséquence of this principle of 
the law is that without due course of administration the clalms of creditors 
cannot be lawfuUy satisfled, and neither heirs nor legatees can obtain a légal 
title to their legacies or distrlbutive shares, and that neither devisees nor 
heirs can hold the real estate to which they succeed free from the claim", 
of creditors of the deceased, against whom limitation does not, in some states, 
run after the debtor's death, until there be lawful administration of his es- 
tate. Another conséquence is that the payment of debts to the deceased can 
be coerced by no one but the lawfully appointed executor or administrator, 
even in equity, because there is no privity between the debtors and any per- 
son other than the légal représentative. .He stands as the représentative of 
those interested in the dévolution of the personalty of the deceased, including 
creditors of the estate, as well as legatees and dlstributees.' • • * Sec- 
tion 5994, Revised Statutes, provides that, upon the decease of any inhabitant 
of this State, letters testamentary, or letters of administration on the estate, 
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shall be granted by the probate court of the county in whlcli the deeeased 
wa^ an inhabltant or résident at the time of hls death; and when any per- 
son shall die intestate in any other state, or country, leaving any estate to be 
administérèd wlthin this state, administration thereof shall be granted by the 
probatê court of any county In whlch there is an estate to be administérèd." 

[5] Thus it appears that "administration" and "succession" are 
essentially différent. The one ineans the dealjng vvith a deeeased per- 
son's property according to làw; the other, the succeeding to it ben- 
eficially. Valuable collations of cases which accord with the Ohio rule, 
as well as of those which, under given circumstances, départ therefrom. 
are found in Buchanan v. Buchanan, 75 N. J. Eq. 274, 71 Atl. 745, 22 
L. R. A. (N. S.) 454, and note, 138 Ani. St. Rep. 563, 20 Ann. Cas. 91, 
and Woerner's American Law Adm'n, §§ 199-201. 

Such, then, being the settled law of the state, the remedy to be pur- 
sued to collect personal assets therein due to a nonresident's estate 
must be that prescribed by the local law, and his heirs, whatever their 
rights may be, cannot maintain an action to recover the same on the 
ground that they are the real parties in interest, because they are not 
such. In Dixon v. Ramsay, 3 Cranch, 319, 2 L. Ed. 453, Mr. Chief 
Justice Marshall thus states the rule as to the remedy: 

"AU rights to Personal property are admitted to be regulated by the laws 
of the country in which the testator Uved ; but the suits for those rights 
must be governed by the laws of that country in whlch the tribunal is placed. 
iS^o nian can sue in the courts of any country^ whatever his rights may be, un- 
less in conformity with the rules prescribed by the laws of that country." 

See, also, Story on Conflict of Laws, § 556; Williams, Executors 
(3d Am. Ed., 1849) 1302 ; Harrison v. Baldwin, S Ohio Cir. Ct. R. 
310; Heaton v. Eldridge & Higgins, 56 Ohio St. 87, 98, 46 N. E. 638, 
36 L. R. A. 817, 60 Am. St. Rep. 737; Bouvier's Law Dict., Lex Fori; 
Boyer V. Knowlton Co., 85 Ohio St. 104, at page 113, 97 N. E. 137, 
at page 138. In the last named case it is said : 

"We think rules of comity cannot be recognized to overthrow an express 
statute of our state. It prescribes a rule of conduct to govern our own citi- 
isens, and we do not think that résidents of another state should be more 
t'avored, unless the statute so i)ernilts." 

Closely in point is Embry v. Millar, 1 A. K. Marsh. 300, 10 Am. 
Dec. 732, which involved a contest over certain slaves brought to this 
country after the death of their former owner, who died in the Span- 
ish dominions. It was said : 

"ïhe succession to his Personal estate should no doubt be regulated by the 
laws of the country wliere Sims died ; but to recover any part thereof which 
may hâve been in this country at that time, as the remedy must be governed 
by the laws hère, there should most clearly, as was decided in the Suprême 
Court of the United States in the case of Fenwick v. Sears, 1 Cranch, 259 [2 
L. Ed. 101], and in thé case of Dixon v. Ramsay, 3 Cranch, 319 [2 L. Ed. 
453], be administration obtained from thé proper court in this country. The 
latter of thèse cases was brought by an exécuter in the District of Columbia, 
upon letters testamentary granted in a foreign country, and although the 
prlnciple is there admitted that the succession to the testator's Personal es- 
tate is to be governed by the lawof the country where he died, yet upon 
the principle of the remedy being regulated by the laws of the place where 
the suit is brought, it was held that the action could not be maintained. As 
from the authorities in Crancli, therefore, it is proper, to enable the executor 
to recover the possession of the testator's estate in certain cases, although 



BAKEIELLE V. BETTMAN 845 

he may hâve been domlciled abroad, to obtain probate of hls wlll, where suit 
is brought. In giving an exposition to the act of this country, conferring jurls- 
diction in testamentary matters, we should, unless restrained by a différent 
import, so interpret it as to enable tbe courts of this country to taUe the 
probate In those cases as well as when the testator may bave resided hère." 

The contention that the plaintiffs, as Barrielle's sole heirs, may 
maintain this action under section 4993, R. S., as the real parties in 
interest, is unsound. Ail foreigners, sui juris, and net otherwise dis- 
abled by the laws of the place where the suit is brought, may main- 
tain suits to vindicate their rights and redress their wrongs ; but the 
rule which appHes to the question, who shall be parties to the action, 
is established by the law of the forum, and is said to belong rather 
to the form of the remedy than to the right and merit of the claim. 
Story, Conflict of Laws, § 565; Bâtes, PL Pr. & Forms, 8; Kirkland 
V. Lowe, 33 Miss. 423, 69 Am. Dec. 355. Bâtes (page 15) in discussing 
the last-named section, cites Davis v. Corwine to the point that for 
the recovery or collection of intestate personalty the real party is the 
administrator. To the same efïect are Childress v. Eniory, 8 Wheat. 
642, 667, 5 L. Ed. 705 ; Popp v. Cincinnati, H. & D. Ry. Co. (C. C.) 
96 Fed. 465. 

The real party in interest does not mean one who would be affected 
by a judgment, but relates only to a légal interest, or one which would 
hâve been recognized, either at law or in equity before the Code. 
Bâtes, p. 8. In Galpin v. Lamb, 29 Ohio St. 529, 536, it is said: 

"The rules of the Code in respect to parties are substantially the same 
as those which prevailed in equity before the adoption of the Code. Where 
no right of action existed in a party, either at law or in equity, the Code 
does not create one." 

The right to administer estâtes belonged originally -to the 
king by prérogative as parens patrise, subsequently to the lord 
of fee, and ultimately to the bishop or ordinary of the diocèse, 
upon trust to distribute the residue after deducting the partes 
rationabiles for charitable or pious uses. On account of abuses 
which arose, there were enacted the statutes of Westminster II, of 31 
Edward III, c. 2 (which is the original of administrators as they at 
présent stand, 2 Bl. Corn. 496), and of 22 and 23 Car. II, c. 10, to 
which statutes our présent conception of the office of an administrator 
is due. Am. & Eng. Ency. Law (Ist Ed.) 170, 17L 

Section 5154, R. S., provides: 

"TJpon the death of the plaintiff, the action may be revived in the name of 
his représentatives to whom his right bas passed ; if his right bas passed to 
his Personal représentative, the revivor shall be in his name ; and if it has 
passed to his heirs or devisees who could support the action if brought anew, 
the revivor may be in their names." 

If the property involved had been real estate, the revivor would 
necessarily hâve been in the names of the heirs or devisees. Valley 
Ry. Co. v. Bohm, 29 Ohio St. 633; section 5155, R. S. As it was 
personalty, the right of action passed to the personal représentative, 
and the revivor should hâve been in his name — ^a conclusion in which 
my Associate concurs. 

The motions for a new trial are sustained. 
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In re CHARLES TOWN LIGHT & POWER 00. 

(District Court, N. D. West Virginia. Kovember 4, 1912.) 

1. Bankruptct (§ 228*) — Refekence — Questions of Faot — Eeferee's Déci- 

sion — Review. 

A referee's judgment on questions of fact ralsed la a bankruptcy pro- 
ceeding must be given favorable conslcleratlon on a pétition to revise, 
and in case of doubt tlie question must be solved In favor of bis flnding. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Corporations (§ 232*) — Stock — Value — Propektt. 

Under the law of West Virginia, the fact that property received by a 
corporation in full payment of stoclc issued is taken at an overvaluation 
will not make the holder llable as for an unpaid subscrlptlon until tbe 
transaction bas flrst been Impeached for fraud on the corporation by a 
proceeding instltuted by or ou behalf of the corporation itself. 

[Ed. Note.— For otber cases, see Corporations, Cent Dig. §§ 879, 880, 
883, 884 ; Dec. Dig. § 232.*] 

3. Corporations (§ 232*) — Stock — Payment in Property — Overvaluation 

— Assenting Stockholders — Estoppel. 

Stockholders of a corporation exlstlng at the time of a transfer of 
property to the corporation in return for stock at an overvaluation, who 
assented to and conflrmed the contract, are estopped from thereafter 
Impeaching It, as are also subséquent creditors under ordinary condi- 
tions, who extended crédit to the corporation on the strength of the 
property so acqulred. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 879, 880, 
883, 884; Dec. Dig. § 232.*] 

4. Fkaudulent Oonveyances (§ 27*) — Debts — Secueity — Corporate Bonds. 

Where the principal stoekholder and manager of a corporation person- 
ally borrovs'ed money from certain banks, vrhlch he advanced to the cor- 
poration to improve and operate the property and to Increase its value 
in the interest of subséquent creditors, and thereafter deposited certain 
of the corporation's bonds to secure the banks, such deposit did not con- 
stitute a fraud as agalnst subséquent creditors of the corporation. 

[Ed. Note. — For other cases, see Fraudulent Conveyanees, Cent. Dig. 
$5 66-71; Dec. Dig. § 27.*] 

5. Corporations (§ 432*) — Pledqes — Bonds — ^Treasurer's Autiioritt. 

Evidence held to warrant a referee's flnding that a corporation's treas- 
urer had authority to pledge bonds of the corporation to certain banks 
to secure loans procured by the treasurer for the corporation's beneflt. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1717, 1718, 
' 1724, 1726-1737, 1743, 1762 ; Dec. Dig. § 432.*] 

6. Bankruptcy (§ 310*) — Preferred Claims — Deed of Trust — Omission io 

Record — "Creditors." 

Bankr. Act July 1, 1898, c. 541, § e4b, 30 Stat. 563 (U. S. Comp. St. 
1901, p. 3447), provides that debts owing to any person who by the laws 
of the States or the United States is entltled to prlority shall be ^tltled 
to prlority under the bankrupt law, and Code W. Va. 1906, c. 74, § 3103, 
déclares that a deed of trust shall be vold as to creditors until and ex- 
cept from the time It is duly admitted to record. Held, that slnce the 
Word "creditors," as used in section 3103, has been construed by the Su- 
prême Court of Appeals of the state to mean creditors who hâve secured 
a lien on the property, and not gênerai creditors, bondholders of the 

•For other cases see same toplc & J ndmeek In Dec. & Am. Dlgs. 1807 to date, & Eep'r Indexe» 
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bankrupt were not precluded from clalming thelr debts as secured by 
the bonds, as agalnst gênerai creditors, because the deed of trust was 
withheld from record. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 501-507; 
Dec. Dlg. § 310.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622, 7623.] 

7. Bankruptcy (§ 151*) — Bankrupt's TrtjsteB' — Puechaseb foe Value. 

A bankrupt's trustée, though declared by the amended act to hâve the 
rlghts of a judgment créditer, as well as the power speciflcally conferred 
by the bankrupt act, is not to be regarded as a purchaser of the bank- 
rupt's property for value. 

lEd. Note.— For other cases, see Bankruptcy, Cent. Dlg. | 193; Dec. 
Dig. § 151.*] 

8. Bankruptcy (§ 310*) — Lien Cbeditors — Bondholdeks — Right to Priob- 

ITY — Lâches. 

Where bonds of a bankrupt corporation were given to certain banks 
to secure loans made for the corporation's beuefit, fallure of the hauts 
to see that the deed of trust securing the bonds was promptly recorded, 
and to secure prompt payment of the Interest coupons attached to the 
bonds, did not constltute such lâches as deprlved the banks of their right 
to elaim that their debts were secured by the bonds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 501-507; 
Dec. Dig. § 310.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Charles Town Light & Power Company. On pétition to revise an 
order of the référée touching certain mortgage bonds and their prior- 
ity. RuHng affirmed. 

See, also, 183 Fed. 160. 

On the lOth day of December, 1900, Charles B. Ehrehart purchased from 
Glbson & Stern, trustées in two deeds of trust, at publie auction, ail the 
property, real and Personal, rights and franchises, of the Charles To^vn Elec- 
tric Light, Heat & Power Company, a corporation, and the trustées, by deed 
dated 10 days after, eonveyed the sauie to him. ïhe purchase prlce was $10,- 
150. On November 18, 1901, he and four associâtes secured the incorporation 
of the bankrupt, the Charles Town Light & Power Company. Prlor to this 
Incorporation, Ehrehart expended some considérable amount of money upon 
the plant. One day after the incorporation of the bankrupt, he eonveyed 
the plant to it. ïhe considération set forth in the deed is ¥35,000 cash. It is 
clalmed this $35,000 was not paid in cash however, but was to be payable, 
$19,000 in stock of bankrupt, and .$16,000 in its obligations. Another pièce 
of property, known as the "Watson Mill Property," was also purchased by 
the bankrupt from Kate M. Reiley and eonveyed by her to it by deed of date 
November 19, 1901. The considération set forth in the deed for this convey- 
ance was $15,000, paid and receipted for. It seems, however, that it was not 
paid in cash, but was to be payable, $11,000 in stock of the bankrupt, and 
)?4,000 in its obligations. Ehrehart claims to be the assignée of Mrs. Eeiley. 
and to hâve beeu entitled, therefore, on November 18, 1904, to $30,000 of the 
bankrupt's stock, and to a balance of $5,000 of its obligations. The interests 
of bis associate shareholders at that date, it is aduiitted, were nominal. Ile 
further claims that for advances made in improvements and opération up to 
that date the company was indebted to him .about .¥20,000. He produces 
checks for considérable amounts so advanced. It is disputod that his debt 
in this particular was so large, or his interests were so great ; but it seems 
clear that he was the practical owner of the plant, and was, on November 
18, 1904, its only creditor, Ehrehart and his associate stockholders, in the 
course of the opération of the plant at varlous times prior to November 18, 

•For other casea see same topio & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1904, had borrowed sums of money upon their iudividual crédit from the 
Hanover Saving Fund Society and the People's Bank of Hanover, aggregaf- 
ing $12,816.70, which had been furnished to and expended by the banknipt 
In such opération and iuiprovements. Between November 18, 1904, and March 
30, 1905, additional loang were niade by thèse two banks to Ehrehart, and 
by him used for the same purposes, of some $3,363.69, uiaking a smn total 
of ?16,450.48 so loaned by them. On thts November 18, 1904, the stockbold- 
ers and dlrectors of the bankrupt beld meetings and ratlfiod an issue of 
$18,000 of coupon bonds and the exécution of a deed of trust, bearing date 
on that day, upon ail the franchises and property of the company. This deed 
of trust was duly exeeuted to Paul Winebrenner, the treasurer of the Han- 
over Saving Ftmd Society, At the tinie, Ehrehart was the substantlal owner 
of the bankrupt's stock (although not formally Issued), Its sole créditer so 
far as dlsclosed, one of its directors, and its treasurer. The deed of trust 
was delivered to him, as also the miortgage bonds. It is insisted, and testi- 
fied to by him and by Glbson, the président of the company, that resolutions 
were also at this meeting passed by stockholders and directors, directlng 
thèse bonds to be turned over to Ehrehart to indenmify him for the sums ad- 
vaueed by him to It — In other words, for its indebteduess to him. No record 
of the passage of such resolutions appears. The records were extremely 
loosely kept, not in a minute book, but upon loose leaves of paper. Ehrehart 
took the mortgage and bonds to Winebrenner, the trustée, and had him sign 
the identification certificate on eacli of the bonds. The deed of trust was 
also delivered to him. Thereupon lie took up the individnal obligations of 
himself and associâtes to thèse two banks, gave to them bis sole notes or 
obligations, and deposited with them thèse bonds as collatéral security there- 
for. Ile did not record the m'ortgago, although it was delivered to him for 
that purpose. Ho paid interest for a time, but at last, in 1909, ceased doiug 
that. The banks had no knowledge that the deed of trust was not recorded 
until in Xovember, 1900, when Winebrenner, the trustée, had it entered of 
record under date of November 6, 1900. Meantinie the company was be- 
coming involved in debt to otliers, Two creditors, so extendlng crédit to it, 
before doing so, sent their attorney to Charles Town and had hini make a 
careful search of the records to ascortain what liens exlsted, if any, against 
the compauy's property. Ile found no record of this deed of trust. There- 
upon he went to Moore, the secretary of bankrupt, and asked him if there 
were any other liens existing against the property, other than those found 
of record, and \^'as inforuied by him that there were none. On March 3, 
1910, involuntary pétition in bankruptcy was flled. The company disputed 
the right to be ad.1udged bankrupt. This question was consldered by this 
court, a written opinion flled (ISo Fed. 160), and, for reasons therein set 
forth, on March 13, 1911, the company was adjudged bankrupt, and the 
cause referred to James D. Butt, référée, for adjudication. This action was 
affirmed Ijy the Circuit Court of Appeals for this Circuit. 184 Fed. 9S6, lOli 
C. C. A. 488. Ehrehart bas become bankrupt. Before the référée the two 
banks bave flled proof of daims, in which they assert a lien priority by rea- 
son of the bonds beld by them and the deed of trust to sécure them. The 
référée bas allowed their claims, aiid given them the préférence contended 
for. It is to revise this action that the pétition under considération bas been 
flled by the trustée. 

A. Moore, Jr., of Berryville, Va., and Geo. M. Beltzhoover, Jr., of 
Charles Town, W. Va., for trustée. 

Gans & Haman, of Baltimore, Md,, and Brown & Brown, of 
Charles Town, W. Va., for bondholders. 

DAYTON, District Judge (after stating tlie facts as above). It is 
insisted by the trustée and objecting creditors that (1) the banks hâve 
no provable claims against the bankrupt, because (a) the bankrupt was 
not on November 18, 1904, indebted to Ehrehart, and (b) Ehrehart 
had no authority to pledge the bonds as collatéral for his personal in- 
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debtedness ; (2) that, if the banks hâve provable daims, they are not 
entitled to priority over the unsecured creditors, Ijecause (a) the mort- 
gage securing the bonds constitutes a voidable préférence, and (b) 
the mortgage was fraudulently withheld from record, and, therefore, 
is void as security ; (3) that by their négligence and lâches the banks 
hâve estopped themselves from asserting their claims, or, if allowed 
to assert them, they should be postponed in payment to the debts of 
ail other creditors. 

[1-4] Carefully considered, I am not inclined to think that much 
difficulty arises in determining the first objection in its first aspect. 
Its détermination involves purely a question of fact. The referee's 
judgment on such questions must always be given favorable consid- 
ération, and in cases of doubt be solved in favor of his finding. By 
the very complète and able opinion filed by him it is clearly shown 
that the évidence upon which he bases his findings was very carefully 
considered by him. A review of this évidence convinces me that the 
bankrupt was indebted to Ehrehart on November 14, 1904, for sums 
of money which he had advanced to it. It cannot be successfuUy 
contended that Ehrehart had sold to it property at an overvaluation, 
and should be held to be indebted for the diiïerence between this 
overvaluation and its true value, to offset this indebtedness for ad- 
vances made, because it bas been held by the Suprême Court of Ap- 
peals of this state that the fact that property, received by a corpora- 
tion in full payment of stock issued, is taken at an overvaluation, will 
not make the holder of such stock liable as for unpaid subscription 
until the transaction has first been impeached for fraud upon the 
corporation. Bank v. Coal & Coke Co., 51 W. Va. 60, 41 S. E. 390. 
Such impeachment for fraud must be instituted and prosecuted by 
the corporation itself, or at least l)y some of its stockholders or cred- 
itors existing at the time the sale was made. Stockholders existing at 
the time, who assented to and confirmed the contract of purchase (as 
ail did in this case), are estopped aftervvards from impeaching it. 
Subséquent creditors, who hâve extended crédit to the corporation 
upon the strength of the property so acquired, will certainly not be 
permitted to impeach the purchase under any ordinary conditions. 
Thèse principles are clearly determined in Old Dominion Co. v. Lew- 
isohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025, and cases 
therein cited. In the case hère Ehrehart himself owned the prop- 
erty, and in turning over the property became the substantial owner 
of ail of the stock of the corporation and its sole creditor. Thèse 
bank debts were not incurred for money which Ehrehart secured in 
payment for the property, but for additional sums borrowed by him 
from the banks and advanced by him to the corporation for purposes 
of improving and operating the property — ail to the end of increas- 
ing its value in the interest of subséquent creditors. I am wholly 
unable, from the évidence, to conceive any extraordinary conditions 
justifying subséquent creditors in regarding themselves defrauded in 
the premises. 

[5] Touching the second aspect of this first objection, as to Ehre- 
109 F.— 54 
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hart's authority to pledge the bonds to thèse banks, it would be en- 
tirely sufficient to say that the undisputed testimony of Gibson and 
Ehrehart is that such authority was directly given by vote of the di- 
rectors; but, even if this were not so, the circumstantial évidence, it 
seems to me, is entirely sufficient to indicate such authority. It is 
reasonable to présume that thèse bonds were authorized by the Com- 
pany to issue in order to settle its outstanding debts ; that Ehrehardt, 
the treasurer of the company, would be the one selected to negotiate 
settlement of thèse debts with thèse bonds ; that, being substantially 
the sole creditor of the company at the time, his taking over of the 
bonds in payment of his debt would be both satisfactory and ratifàed 
by the company; and the fact that no complaint was at the time or 
since made by the company, or any of its officers or directors, is 
strong presumptive évidence, in absence of anything to the contrary, 
that his negotiation was satisfactory and acquiesced in. 

[6] The more serions question in the case arises under the third 
objection stated, which includes substantially both aspects of the sec- 
ond, and may be stated as a single proposition in thèse words : Hâve 
thèse banks, by either fraudulently concealing their deed of trust, or 
by reason of negligently withholding it from record, lost the right to 
prove their debts at ail, or, if not, to assert their claim of priority 
over unsecured creditors ? In other words, hâve they estopped them- 
selves from asserting either debts or priorities, or both? What debts 
are entitled to priority under the bankrupt law? Section 64b says, 
among other things : 

"Debts owing to any person who by the laws of the states or the United 
States is entitled to priority." 

Section 3i03 of the Code of West Virginia, 1906, provides that 
among other contracts a deed of trust — 

"shall be void as to creditors * * • ulitil and except from the time that 
it is duly admitted to record." 

What kind of creditors are referred to? The Suprême Court of 
Appeals, in Gilbert v. Peppers, 65 W. Va. 355, at page 364, 64 S. 
E. 361, at page 365 (36 L. R. A. [N. S.] 1181), referring to this sec- 
tion of the Code says : 

"It does not contemplate gênerai creditors. As to them, it is valid, wheth- 
er recorded or not. A niere Personal debt hears no relation to the property 
of the debtor, since it does not constltute a lien thereon. Before a creditor 
can claim any légal right in respect to the property of his debtor, or any 
interest therein, in law or equity, he must, by some means acquire a lieii 
thereon, as by attachment or réduction of his debt to .iudgnient." — oiting 
Moore v. Tearney, 62 W. Va. 72, 57 S. E. 263 ; McCandlish v. Keen, 54 Va. 
615; Dulaney v. Willis, 95 Va. 608, 29 S. E. 324, 64 Am. St. Kep. 815. 

It would seem clear, therefore, that under the laws of West Vir- 
ginia thèse banks would hâve a lien as against thèse unsecured cred- 
itors, represented by the bankrupt trustée, even if the deed of trust 
had never been recorded, and that the only risk they ran, by not re- 
cording it, was that some other creditors might hâve secured priorit}' 
over them by obtaining judgment or other liens in the intervening 
time. This is based upon the mère neglect to record, and does not 
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refer to deeds of trust executed fraudulently, or to secure, unlaw- 
fuUy, perference from an insolvent debtor, knowing him to be in- 
solvent, and to hâve fraudulent purpose in view. Even in such cases, 
ordinarily fédéral courts, approving Chancellor Kent's saying in Wig- 
gins V. Armstrong, 2 Johns. Ch. (N. Y.) 144, that "unless he [the 
creditor] bas a certain claim upon the property of the debtor he has 
no concern with bis frauds," will not allow a simple contract creditor 
to assail such conveyances for fraud. Scott v. Neely, 140 U. S. 106, 
11 Sup. Ct. 712, 35 L. Ed. 358; Cates v. Allen, 149 U. S. 451, 13 
Sup. Ct. 883, 977, 37 L. Ed. 804. 

[7] But exception is made in case of a trustée in bankruptcy, who 
is held, as to such conveyances and préférences, to hâve "ail the right 
of a judgment creditor, as well as the power specifically conferred by 
the bankrupt act." Dudley v. Easton, 104 U. S. 99, 26 L- Ed. 668. 
He is not, however, to be held a purchaser for value. Hewit v. Ber- 
lin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. 
Under thèse conditions, it seems to me that the very récent case of 
Efolt, Trustée, v. Crucible Steel Ce, 224 U. S. 262, 32 Sup. Ct. 414, 
56 L,. Ed. 756, is conclusive. The case involved the exact question 
that we bave hère, to wit, the validity, under the recording law of a 
state, of an unrecorded mortgage as against creditors who became 
such after it was given, and without knowledge of it, where none of 
them had secured a lien upon the property. The question arose, as 
hère, in a bankruptcy proceeding. The Suprême Court there affirmed 
the Circuit Court of Appeals of the Sixth Circuit, holding that the 
effect to be given to an unrecorded chattel mortgage under sections 
67a and 67b must be determined by the recording law of the state, and 
that under that law the question turns on who are included in the 
term "creditors," and that where such term has been held by the state 
courts not to include creditors who bave no liens against the property, 
as has been held in this state (Gilbert v. Peppers, supra), such un- 
recorded mortgage gives préférence to those secured thereby as against 
such unsecured creditors. In view of this récent and authoritative 
ruHng, I deem it unnecessary to consider, to any extent, the effect of 
sections 60a and 60b (Act July 1, 1898, c. 541, 30 Stat. 562 [U. 
S. Comp. St. 1901, p. 3445]) and the changes made therein by the 
amendments of 1903 (Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 
[U. S. Comp. St. Supp. 1909, p. 1314]) and 1910 fAct June 25, 1910, 
c. 412, § 11, 36 Stat. 842 [U. S. Comp. St. Supp. 1911, p. 1506]). It 
is sufficient to say that I think Judge Cochran, in Debus v. Yates (D. 
C.) 193 Fed. 427, has very learnedly and clearly considered the ques- 
tion, and that I am in full accord with bis views. 

[8] Finally, the matter narrows to the contention made that the 
conduct of thèse banks has been so tainted with lâches and négligence 
as to practically make their claim of priority fraudulent and void, or 
has at least estopped them from asserting it. This involves a question 
pf fact largely as regards their conduct. There is no doubt as to their 
loaning to Ehrehart the money, and claimed that they took thèse 
bonds as collatéral to secure such loans, that they received them from 
the treasurer of the company, and that they understood the money 
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had been borrowed by Ehrehart for the company's use and benefit. 
Sifted to the bottom, the charge of fraud and estoppel can be based, 
so far as the banks are concerned, npon only two delinquencies : (a) 
Failure to see to it that the deed of trust was promptly recorded ; and 
(b) failure to secure prompt payment of the interest coupons attached 
to the bonds. The Suprême Court, in the Holt, Trustée, Case, bas 
said that the first is not sufficient, and I am clearly convinced the sec- 
ond is not, to deprive them of their lien. 

I can see no conflict with thèse conclusions in the ruling of Moore 
V. Tearney, 62 W. Va. 72, 57 S. E. 263, relied on by counsel. On the 
contrary, it is there expressly held, as in Gilbert v. Peppers, that, as 
against unrecorded conveyances, only lien creditors are protected, 
while, touching the question of fraudulent conduct, the facts were 
vitally distinct and différent. There Tearney, a father-in-law, took 
two absolute decds of conveyance from bis son-in-law, by which ail 
creditors, lien or otherwise, were designed to be excluded, kept them 
in bis possession unrecorded, until his death six years after, in the 
meantime allowing the son-in-law to remain in possession, claim the 
lands as his own, bave them assessed in his own name, and to insure 
in his own name the buildings thereon. 

Nor do I overlook the bitter outcry against the injustice donc the 
creditors, arising, in the case of two of them, from the fact that their 
attorney searched the records, ascertained the recorded liens, and was 
told by the secretary of the corporation that tliere were no others. If 
that statement had been made to him by either Ehrehart, Winebrenner, 
the trustée, or the banks, the question would be entirely différent. 
Just grounds for estoppel would bave arisen, because it was Ehre- 
liart's debt that was secured collaterally by the bonds, the bank held 
the bonds, and Winebrenner was its treasurer, trustée, and repré- 
sentative. But Moore had no interest, and thereforeno powerto estop 
those who had. It would be a very dangerous doctrine to establish 
that an individual or corporation, by its représentative, could, after 
creating a debt of this kind, estop its recovery by denying that it ex- 
isted. A calm and dispassionate view does not carry strong convic- 
tion of the great wrong done simple contract creditors, so earnestly 
felt to exist in the minds of counsel ; for it is to be borne in mind 
that their extending crédit was a voluntary act on their part, that 
they could bave demanded a lien upon the property before doing so, 
which would hâve been entirely good as against the banks' unrecorded 
one, and the risk they ran by not doing so was of their own création. 

I can see no error in the ruling of the référée in this matter, and 
it must be affirmed. 
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SPERRY & HUTCHINSON CO. v. CITY OP TACOMA, WASH., et al. 
(District Court, W. D. Washington, S. D. October 29, 1912.) 

No. 1,841. 

1. Courts (§ 99*) — Law of tue (jASE. 

In a suit to restraln tlie euiorcemeiit of a municipal ordiiiance impos- 
ing a license tax on certain dealers in trading stanips, a rnliug granting 
an injunction pendeiite lite was not a final décision, and hence vvas not 
res adjudicata on the question of the validlty of tîie ordinance on a 
liearing on the uierits. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. § ?>10; Dec. Dig. 
§ 99.*] 

2. JUBGMEKT (§ S2S*)— Res ADJUniCATA .TCDGMEXT ON Demi;kiu':e. 

Complainant iustituted a suit in a stato court to restraln défendants 
froiu entorclng a city ordinance imposjng a license tax on certain dealers 
lu trading staniiis, ineluding complainant, clalming tliat the ordinance 
was uncon.stltutioual as deprivlng complainant of its property witliout 
due process of law, as inii)airing the obligations of complainanfs cou- 
tracts, and was against public policy, etc. A judgment having been 
entered sustaiidng a deunirrer to the complaint, complainaut refused to 
plead over, and .iudgnient of disnùssal was reudered, whereupon it ap- 
pealed to tlie state Suprême Court, and, duriug the pendeucy of the ap- 
peal, filed a blll in the fédéral court against the same défendants for 
the same relief. Défendants pleaded the judginent in the state court 
as res adjudicata, and by supplemental answer set up the affirmanee 
of the deci.slon by the state Suprême Court. llelA, that the judgment so 
aflirmed was res adjudicata, and conclusive on the fédéral court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509 ; 
Dec. Dig. § 828.* 

Conclu si veness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; 
Union & Plauters' Bank of Memphis v. City of Memphis, 49 C. C. A. 40S.1 

3. Courts {§ ."98*) — Fédéral Courts — Fédérai. Suprême Court — State 

Court Décisions — Constitutional Questions — Disclosure. 

Wtiere constitutional questions were in fact involved in a suit in a 
state court carrled to the state Suprême Court, the fact that the constitu- 
tional questions did not clearly appear so as to confer jurisdietion on the 
Suprême Court of the United States to review the state court's décision 
could be cured by certificate from the state Suprême Coiu-t or its Chlef 
Justice. 

[P'd. Note. — For other cases, see Courts, Cent. Dig. *!§ lOSô-lOSS ; Dec. 
Dig. § 398.*] 

In Equity. Suit b)' the S(3erry & Hutchin.son Company against the 
City of Tacoma and others to restrain the enforcement of an ordi- 
nance imposing a license tax on corporations furnishing trading' 
stamps to be used in connection with sales of goods where the 
stamps are redeemable by others tlian the sellers of the goods. On 
plea in bar. Sustained, and findings and decree ordcred for de- 
fendants. 

See, also, 190 Fed. 682; (Wash.) 122 Pac. 1060. 

Daniel J. Lyons, of New York City, and Tucker & Hyland, of 
Seattle, Wash., for plaintiff. 
T. L. Stiles, of Tacoma, Wash., for défendants. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CUSHMAN, District Judge. This cause is now before the court 
for final décision. 

The complaint was filed herein July 28, 1911, by the plaintiff, 
a corporation of the state of New Jersey, furnishing merchants with 
"trading stamps," praying to hâve decreed unconstitutional and 
void Ordinance No. 2133 of the city of Tacoma, which ordinance 
requires any one using "trading stamps" in selling their goods, 
where the "trading stamps" are redeemable by others than the 
sellers of the goods, to pay an annual license of one hundred dol- 
lars. The complaint, in specifying the invalidity of the ordinance, 
allèges that the same is oppressive, unreasonable, and arbitrarily 
discriminatory against the complainant and its customers; that it 
violâtes both the state and fédéral Constitutions, and deprives the 
complainant and its subscribers of the liberty of contract and of 
their property without due process of law; that it impairs the obli- 
gations of its contracts entered into with its subscribers; that it 
violâtes section 10 of article 1, of the Constitution and the four- 
teenth amendment to the Constitution of the United States; that 
it further deprives complainant and its subscribers of the equal pro- 
tection of the law, and that it is in restraint of trade and commerce. 
Défendants interposed a plea in bar, alleging the commencement 
of a suit by the complainants against the défendants in the superior 
court of the state of Washington, supported by the same alléga- 
tions, for the same relief as that prayed in this suit ; that in such 
suit the superior court of the state held that the plaintiff's com- 
plaint did not state facts sufficient to constitute a cause of action 
against the défendants; that complainant declined to amend and 
the action was dismissed by the court. There was no answer to 
the plea in bar, complainant contending that the plea was insuffi- 
cient, as it did not state that the judgment of the state court was 
a final judgment. 

Upon the hearing on the plea, it was conceded that an appeal 
had been taken from the judgment of the state court pleaded in 
bar, and this court held the plea in bar insufficient. After the hear- 
ing on the appeal in the state Suprême Court, défendants moved 
for a stay of proceedings in this court, pending a décision on that 
appeal. The stay was denied. Both the ruling on the plea in bar 
and that on the motion to stay were made on the ground that the 
fact that complainant had first brought a suit in the state court, 
which was still pending on appeal, in the absence of the posses- 
sion of any res by that court, would not estop the complainant from' 
proceeding herein; nor justify this court in declining to exercise 
its jurisdiction, concurrent with that of the state courts. There- 
after complainants filed an amended bill herein; the same being 
somewhat more detailed in its statements. The amended bill did 
not contain the allégation which was in the original bill, that the 
city ordinance was in violation of the state Constitution. Issue was 
joined. The judgment of the state court was pleaded by the de- 
fendants as estopping the complainant, and a référence thereafter 
had, upon which testimony was taken and returned hère, after 
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which, and before the final hearing, the défendants interposed a 
supplemental answer, which is not denied, alleging the affirmance 
of the said décision of the superior court by the state Suprême 
Court; its remittitur to the superior court and the fihng of the 
same therein making such décision final so far as the state tribu- 
nals are concerned. 

The décision ([Wash.] 122 Pac. 1060, not yet officially reported) 
of the Suprême Court, in part, is as follows (after stating the 
case) : 

'"lu this court the only question suggested Is the validity of the ordinance. 
The aiipellant has flled an exhaustive brlef in which it coutends that the law 
is vold because prohibitive of ai^pellaiit's business, because it deprives the 
appellant of Its property without due process of lavir, because it impairs the 
obligation of contraets, because it is ultra vires, and because it opérâtes in 
restraint of compétition and in restraint of trade, and is thus void as against 
publie policy. We hâve not, however, found it necessary to follow the plain- 
tifC in its discussion of the several contentions suggested, as we think they 
hâve ail been foreclosed by the prior décisions of this court. In Fleetwood 
v. Read, 21 Wash. 547, 58 Pac. (UiS, 47 L. R. A. 205, an ordinance of t"he City 
of ïaeoma, the exact counterpart of the one now in question, was upheld by 
us against an attack hased on the ground that it was void tiecause of the 
matters eharged against the présent ordinance, and in numerous cases, de- 
cided both before and since that time, we hâve upheld similar ordinances 
against similar attaeks. Walla Walla v. Ferdon. 21 Wash. 308, 57 Pac. 796; 
StuU V. De Mattos, 2.3 Wash. 71, 62 Pac. 451, 51 L. R. ■ A. 892 ; Seattle v. 
Barto, 31 Wash. 141, 71 Pac. 7.35; In re Garfinkle, .37 Wash. 650, 80 Pac. 188; 
Oilure Mfg. Co. v. Pidducli-Ros» Co., 38 Wash, 137, 80 Pac. 276; McKnight 
V. Hodge, 55 Wash. 289, 104 Pac. 504; State ex rel. Davis-Smith Co. v. 
Clausen, G5 Wash. 156, 117 Pac. 1101 137 L. R. A. (N. S.) 466]." 

Complainant contends that this judgment is not an estoppel, 
that this court is bound to follow its former rulings in other cases, 
and also that filed upon the hearing for an injunction pendente 
lite. Ex parte Hutchinson (C. C.) U7 Fed. 949, and (C. C.) 190 
Fed. 682. In thèse cases this court held this ordinance and other 
similar ordinances invalid. In an unreported case brought by A. 
L. Hutchinson and Ernest Hutchinson, copartners, against the city 
of Tacoma, certain of its officers and other parties joined as al- 
leged conspirators against the plaintiffs, an ordinance substantially 
the same as the one herein involved was, by this court, held in- 
valid. On the merits of this controversy, varions other décisions 
are relied upon by the complainant : Long v. Marvland, 74 Md. 565, 
22 Atl. 4, 12 L. R. A. 425, 28 Am. St. Rep. 268 (1891) ; Common- 
wealth V. Moorhead, 7 Pa. Co. Ct. R. 513; People v. Gillson, 109 N. 
Y. 389, 17 N. E. 343, 4 Am. St. Rep. 465 (1888) ; Commonwealth 
V. Emerson, 165 Mass. 146, 42 N. E. 559 (1896) ; State v. Ram- 
sever, 73 N. H. 31, 58 Atl. 958, 6 Ann. Cas. 445; State v. Dodge, 
76' Vt. 197, 56 Atl. 983, 1 Ann. Cas. 47; State v. Dalton, 22 R. I. 
77, 46 Atl. 234, 48 L. R. A. 775, 84 Am. vSt. Rep. 818; State v. 
Sperry & Hutchinson Co., 110 Minn. 378. 126 N. W. 120, 30 L. R. 
A. (N. S.) 966; Ex parte Drexel, 147 Cal. 763, 82 Pac. 429, 2 E. 
R. A. (N. S.) 588, 3 Ann. Cas. 878; Long v. State, 74 Md. 565, 
22 Atl. 4, 12 L. R. A. 425, 28 Am. St. Rep. 268; Winston v. Bee- 
-son, 135 N. C. 271, 47 S. E. 457, 65 L. R. A. 167; Young v. Com- 
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monweaith, 101 Va. 853, 45 S. E. 327 ; Léonard v. Bassindale, 46 
Wash. 301, 89 Pac. 879; O'Keefe v. Somerville, 190 Mass. 110, 
76 N. E. 457, 112 Am. St. Rep. 316, 5 Ann. Cas. 684; Common- 
wealth V. Sisson, 178 Mass. 578, 60 N. E. 385. 

[1] Although thèse décisions would be persuasive in the absence 
of the adjudication in the state court, pJeaded as an estoppeî, before 
considering the merits, the question of estoppeî must be disposed of. 
The ruling granting an injunction pendente Hte herein is not res 
adjudicata this question, for it was not a final décision. 

[2] It is not necessary or proper in this case to consider the ques- 
tions of comity betvveen the state and fédéral courts; the value of 
uniformity of décisions or the doctrine of stare decisis. The question 
is: Was the suit brought by complainant in the state court and by 
it appealed to the Suprême Court, and there finally decided, of the 
same scope as the suit now brought in this court, based on the same 
allégations, between the same parties and for the same relief ? Is the 
question res judicata? There is no substantial différence in the two 
suits. Ail the questions raised in this suit were distinctly put in issue 
in the superior court of the state, and the questions raised were there- 
in decided. In fact, the issues were broader, including the alleged 
invalidity of the ordinance under the state Constitution; but the 
greater, necessarily, includes the less. 

Although the parties in the state court did not présent their évi- 
dence, the ruling upon the demurrer, going to the merits, complain- 
ant's refusai to plead over, and the judgment of dismissal would hâve 
the same effect upon the finality of the décision and the estoppeî there- 
under as though the case were decided after the taking of évidence 
upon the merits. Those essentials being présent in the décision of 
the state court, the questions raised are res judicata. Fayerweather 
V. Ritch, 195 U. S. 276, 25 Sup. Ct. 58, 49 L. Ed. 193. "A judgment 
rendered on a demurrer is equally conclusive by way of estoppeî of 
the facts confessed by the demurrer as would be a verdict and judg- 
ment finding the same facts." 23 Cyc. 1152, note 1 and citations. 
If this court should now décide contrary to the décision of the state 
court in this particular matter, there would be no way to give any 
effect to the décision of that court — a décision invoked upon com- 
plainant's own pétition and appeal. Complainant contends that the 
question of the validity of the ordinance under the fédéral Constitu- 
tion was not decided by the state court. As shown above, it was 
therein said: 

"The appellant bas filed an exhaustive brlef In which It contends that the 
law is void « * • iiecause it deprives the appelant of its property with- 
out due process of law, because It impairs the obligation of contraets. * * • 
We bave not, bowever, found it necessary to follow the plaintilï in its discus- 
sion of tbe several contentions suggested, as we think they bave ail been 
foreclosed by the prier décisions of this court." 

[3] The foregoing, with complainant's complaint and amended 
complaint herein, sufficiently shows that the questions under the féd- 
éral Constitution were raised and necessarily determined in this déci- 
sion, and the argument of complainant's counsel of inconvenience in 
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securing a revîew by the Suprême Court of the United States of the 
State Suprême Court's décision, because the constitutional questions 
decided do not therein appear with sufficient clearness is not per- 
suasive, for, were the same conceded, it could be cured by a certifi- 
cate from the state Suprême Court, or its Chief Justice. 2 Foster's 
Fédéral Practice (3d Ed.) § 500, note 44, and citations. In the reply 
brief of the complainant, it is urged that the complainant should not 
be penalized for the mistake of its former counsel. The record in 
this case does not disclose any such mistake on the part of complain- 
ant's counsel as would afford a ground for équitable relief. 

Findings and decree may be prepared in accordance with this opin- 
ion. The questions, other than that of estoppel, will not be considered. 



UNITED STATES v. CANTINI. 

(District Court, W. D. Pennsylvanla. October 8, 1012.) 

No. 2. 

Aliens (§ 62*) — Nattikalization — Continitotjs Résidence — "Resided Con- 
tinuously." 

The provision of Naturalisation Act .Tune 29, 1906, c. 3.592, § 4, par. 4, 
34 Stat. 508 (U. S. Conip. St Supp. 1911, p. 531), vvliich requires an ap- 
plicant for naturalization to prove to the satisfaction of the court that 
Immediately preceding the date of liis application he has "resided con- 
tinuously" within the United States five years at least, does not mean 
that the at^pUcant must not hâve been outside of the toriitory of the 
United States during the precedius flve years, but has référence to 
changes of domicile only ; and the fact that an alien within tliat time 
returued temporarily to his native country on a visit, without any in- 
tention of remaining or abaudonlng his résidence in this country, did not 
defeat his right to naturalization, and the length of his absence is ina- 
terial only as évidence on the question of intention. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 123-125; Dec. 
Dig. i 62.*] 

In Equity. Suit by the United States against Giacinto Cantini. 
Decree for défendant. 

H. S. Lydick, Asst. Dist. Atty., of Pittsburgh, Pa., for the United 
States. 

G. I. Zsatkovich, of Pittsburgh, Pa., for défendant. 

ORR. District Jndge. This is a proceeding on tlie part of the 
United States for the cancellation of a certificate of naturalization 
issued to the défendant by this court. The contention of the Unit- 
ed States, as set forth in the bill, is that tjie certificate of naturaliza- 
tion was illegally procured, because the cotirt vvas without juris- 
diction, because the défendant within a period of five years im- 
mediately preceding the date of his certificate was for a time with- 
out the United States. There is no allégation that the défendant 
was party to any fraud, or that the défendant concealed from the 
court which issued the certificate of naturalization any of the facts 

•For other cases see same toplc & f numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indeift; 
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upon which the government now bases its présent contention. ATI 
the material facts appear in the following averments of the answer: 

"That I emlgrated to the United States from Italy on March 17, 1899; 
that I continued physically to réside in the United States untll September 
6, 1908, at whlcli Orne I went, as was shown and proved to tbe satisfaction 
of the district attorney for the United States for the Western district of 
Pennsylvanla, Judge Orr presiding, to visit my parents, expecting to be back 
In three months; that at that tlme I requested my employers to retain my 
place for me; that owing to my marrlage, and birth of a child, and other 
circumstances, my stay was prolongea, and that I returned to the United 
States on Augnst 22, 1910; that I never abandoned, nor did I ever intend 
to abandon, my légal résidence in the United States, nor did I at any tlme 
intend nor did establish a permanent résidence outside of the United States ; 
that I proved the foregoing by the testimony of myself and other witnesses, 
and satisfied the court at the hearing held on March 14, 1911." 

The United States has set this cause dovvn for hearing upon bill 
and answer. Therefore the allégations in the answer are to be taken 
as true. Banks v. Manchester, 128 U; S. 244, 9 Sup. Ct. 36, 32 L- 
Ed. 425. 

Prier to the passage of the act of June 29, 1906 (34 Stat. 596, c. 3592 
[U. S. Comp. St. Supp. 1911, p. 531]), which was intended to create a. 
uniform System of naturalization, there was no way in which a cer- 
tificate of naturalization could be attacked in a collatéral proceeding. 
In Spratt v. Spratt, 4 Pet. 393, 408 (7 L. Ed. 897), Chief Justice 
Marshall says: 

"The varions acts npon the subject submlt the décision on the right of 
aliens to admission as citizens to courts of record. They are to receive 
testimony, compare it with the law, and to Judge upon both law and fact. 
This judgment is entered on record as the judgment of the court It seems 
to us, if It be in légal torm, to close ail inqulry, and, llke every other judg- 
ment, to be complète évidence of its own valldlty." 

The act of Congress above referred to recognizes the law to hâve 
been as stated by Chief Justice Marshall, because it provides in its 
fifteenth section a means whereby a certificate of citizenship may be 
canceled. That section provides: 

"That It shall be the duty of the United States district attorneys for the 
respective districts, upon atlidavit showing good cause therefor, to institute 
proceedings in any court having jurisdiction to naturalize aliens in the ju- 
diciai district In which the naturallzed citizen may réside at the time of 
briiiging the suit, for the purpose of setting aslde and canceling the certificate 
of citizenship on the ground of fraud or on the ground that such certificate 
of citizenship was illegally procured." 

There are other provisions in the section relating to process, which 
are not necessary to be mentioned. This section has been declared 
to be constitutional by the Suprême Court in Johannessen v. United 
States, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 1066. This court has 
jurisdiction of the présent proceeding. 

Thére remains but the single question whether or not it had juris- 
diction to admit the défendant to citizenship upon ail the facts as 
they are stated in his answer. The contention on the part of the 
government is that the court should not hâve issued the certificate 
of naturalization, because the défendant had not been continuously 
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within the United States during the five years preceding the date 
of the certificate. The Naturalization Act provides in the fourth 
paragraph of section 4: 

"It shall be made to appear to the satisfaction of the court admitting any 
allen to citizenship that immedlately preceding the date of his application 
he has resided continuously wltliln the United States five years at least, and 
within the state or territory where sueh court Is at the time held one year 
at least, and that during that time he has behaved as a man of good moral 
character, attached to the prineiples of the Constitution of the United States 
and well disposed to the good order and liappiness of the same. In addi- 
tion to the oath of the applicant, the testimony of at least two witnesses, 
■citizens of the United States, as to the facts of résidence, moral character, 
and attachment to the principles of the Constitution shall be required, and 
the uame, place of résidence, aud occupation of each wituess shall be set 
forth in the record." 

Section 10 of the act is as foUows: 

"That In case the petitioner has not resided in the state, territory or dis- 
trict for a period of flve years continuously and immedlately preceding the 
filing of his pétition lie may establish by two witnesses, both in his pétition 
and at the hearing, the time of his résidence within the state, provided that 
It has been for more tlian one year, and the remainlng portion of his flve 
years' résidence within the United States required by law to be establlshed 
may be proved by the dépositions of two or more witnesses who are citizens 
of the United States, upon notice to the Bureau of Immigration and Naturali- 
zation and the United States attoruey for the district in which said wit- 
nesses may réside." 

It was clearly not the purpose of Congress to intend that an alien 
seeking citizenship should not leave the territorial limits of the United 
States within a period of five years preceding his application. Had 
that been the intention, Congress would hâve used some language like 
that used in the Naturalization Act of March 3, 1813 (2 St. at Large, 
811, c. 42, § 12), there being in that act a provision that the applicant 
should — 

"for the continued term of flve years next preceding his admission as atore- 
said hâve resided within the United States without being at any time during 
the flve years out of the territory of the United States." 

But, apart from that, to hold that the language of the présent act 
has the same meaning as is expressed in the act of 1813 would be a 
conclusion wholly unjustified. At the date of the former act oppor- 
tunities for communication between résidents of foreign states were 
few, and the expense and périls of travel were great. Under those 
circumstances, the uninterrupted continuance of the applicant's stay 
within the limits of the United States demanded by the act of 1813 
might not be deemed unreasonable. If that were the law to-day, the 
alien who gratified his désire to see Niagara Falis from the Canadian 
side of the river must forego his application for citizenship for a 
period of five years thereafter. 

In the présent case, however, the United States does not insist that 
there shall be no departure from the territory of the United States 
during the period of five years, but urges that the departure for the 
length of time in which the défendant was absent from the United 
States is an unreasonable departure, and therefore, because his de- 
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parture was unreasonable, the court had no jurisdiction to admit him 
to citizenship. The court does not believe that the question of the 
reasonableness or the unreasonableness of an applicant's absence from 
the United States is a fact which should be determined by it, except 
in connection with the fact of résidence. The fact of résidence and 
the continuity of that résidence must be determined by the court, 
and in determining the fact of résidence there must be a considéra- 
tion of the facts which express the intention of the appHcant. If the 
facts do not clearly show an intention on the part of the applicant 
to abandon a résidence which he has acquired in this country, he must 
be deemed to be continuing to réside hère. In the présent case it ap- 
pears that the défendant had been in this country for considerably 
over nine years when he returned to Italy to visit his parents for a 
period of three months; that he requested his employers to retain 
his place for him, and that, owing to his marriage and the birth of 
a child and other circumstances, his stay was prolonged; that he 
never abandoned, nor intended to abandon, his résidence hère and 
establish a permanent résidence elsevvhere ; that those facts were 
proven, not alone by the déclaration of the défendant, which is un- 
safe to rely upon in questions of this kind, but by the oaths of other 
witnesses at the hearing. 

This case is somewhat analogous to In re Schneider (C. C.) 164 
Fed. 335. That was the case of a sailor, who it was held did not 
abandon his résidence by going to sea. The learned judge held in that 
case that the word "continuously" cannot be construed literally. It 
is probable that the word was used to prevent a change of domicile 
or change of résidence witliin that period, as in the case of one who 
aBandoned his intention to réside in the United States, and left this 
country to take up his résidence elsewhere, and who, after iinding" 
that conditions were not satisfactory to him in the new place, returns 
again and seeks to make use of a formerly abandoned privilège. 

It is urged, further, by the government, that the witnesses required 
as to the facts of résidence and good moral character while residing 
in the United States during the fîve years preceding the application 
for naturalization cannot know enough about the man to testify as 
to his character. We do not think this should be given the weight 
demanded for it. It was never contemplated that the witnesses as 
to character should be constantly with the applicant. Evidence as to 
good character can only be matter of opinion, and witnesses may be 
in touch with an alien party, who is absent, through correspondence 
and relatives and mutual friends. 

Nor do we think there is much in the proposition that by the long 
absence he is losing the civilizing influences of the United States and 
full opportunity to become familiar with its constitutional government. 
There is no doubt that long temporary absence from the United States 
vvouM in many cases be deemed to be detrimental to the applicant for 
naturalization. But it must be considered that advanced civilization 
is not limited to this country, and that knowledge of our Constitution 
and the machinery of our government is sometimes possessed in a 
marked degree by those who are citizens and résidents of foreign 
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countries. The mental qualifications (exclusive of certain prescribed 
educational requirements), as well as the moral qualifications, of ap- 
plicants for citizenship, are to be determined by the court, to whom 
it shall be made to appear that the applicant is — 

"attached to the prlnclples of the Constitution of tlie United Stiites and well 
disposed to the good order and liappiness of the saïue." 

Under ail the facts, and the law applicable thereto, the court is of 
opinion that defendant's certificate of naturalization was not illegally 
procured. The bill must therefore be dismissed, at the costs of the 
plaintifif. 

Let an order be dravvn. 



ÏIIOMPSON V. WAKD et al. 

(District Court, N. D. lowa, E. D. .Tune 29, 1012.) 

No. 14, Law. 

1. Removal of Causes (§ 107*) — Heside.nce — KvinEMCE. 

A cause having been removed on the ground that hoth defiMulants were 
nonresidents and citiKens of Illinois, évidence lield insufficient to show 
that défendant W. was not a résident of lowa, where he was .ser^ed, at 
the tinie of service, 

[Ed. Note. — For other cases, see Uenioval of Causes, Cent. Dig. §§ 178, 
225-234; Dec. Dig. § 107.*] 

2. Kemoval of Cattses (§ 107*) — Pétition for Removai.— Ame.\dmknt--Time. 

Where défendant souglit lo reujove a cause on the grouiid that both 
défendants were nonresidents and cltizens of anotlier state, the pétition 
for renioval could not be nmended, after tlie tinie to answer Invd expired, 
so as to allège, as ground for renioval, that défendant railroad comimny 
was a nonresident, and that the pétition showed on its face a separable 
controversy hetween plaintifï and défendant railroad company. 

[Ed. Note. — For other cases, see Itemoval of Causes, Cent. Dig. §§ 178, 
225-2.'!4; Dec. Dig. § 107.* 

Separable controversy as a ground for renioval of cause to fédéral 
court, see notes to Robbins v. EUenbogan, 18 C. C, A. 80 : Mecke v. Val- 
ley town Minerai Co., 35 C. C. A. 155; l'ollitz v. Wabash R. Co., 100 C. 
C. A. 4.] 

At Law. Action by Charles Thompson ag-ainst G. S. Ward and 
the Illinois Central Railroad Company. On motion to remand. 
Granted. 

Sager, Sweet & Edwards, of Waterloo, lowa, for ]3laintiff. 

Helsell & Helsell, of Ft. Dodge, lowa, for défendants. 

REED, District Judge. The plaintiff hrought this suit in the 
State court against the défendants to recover from them jointly 
damages for an alleged assault and battery, and a malicious arrest 
and false imprisonment. The défendants jointly filed a pétition to 
remove the cause to this court upon the ground alone of diverse 
citizenship, alleging that they were. both citizens of Illinois, and the 
plaintif! a résident of lowa when the suit was connnenced. The 

*For otUer cases see same topic & § numbeh in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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State court ordered the removal, and the record has been filed in 
this court. 

[1] The plaintiff moves to remand upon the ground that the 
défendant Ward was, when the suit was commenced, a citizen and 
résident of the state of lowa, and that the pétition for removal was 
therefore improperly granted. 

From the affidavit filed by the plaintifï it appears that Ward 
was, or had been for some time prior to the commencement of the 
action, in the employ of the défendant railroad company as a spé- 
cial agent, and detailed to look after its property in Waterloo, 
Black Hawk county, lowa, but his duties are not otherwise more 
definitely stated; that he had resided with his wife for more than 
a year prior to the commencement of the action in Waterloo, lowa, 
and voted in that city at the gênerai élection in lowa, in 1910. The 
action was commenced against Ward by the service of the original 
notice upon him in Waterloo, December 6, 1911, at the place in 
that city where he had previously resided. 

It is claimed by the défendants that Ward removed from Wa- 
terloo to some place in Illinois before the stiit was commenced, 
and that he was not a résident of Waterloo or in the state of lowa 
thereafter. Ward made an affidavit in Illinois May 9, 1912, which 
reads in this way : 

"I, G. S. Ward, being first duly sworn, say that I am défendant In above 
cause, and at the time of the commencement of sald suit I did, ever since 
hâve, and still réside in Cook county, Illinois, and am a citizen of Illinois." 

Two other persons, résidents of Chicago, made affidavits as fol- 
lows: 

"That sald G. S. Ward at the time of the commencement of sald suit was 
not a citizen of lowa, havlng been removed therefrom slnce October 10, 1911; 
further, that the household goods of sald Ward hâve been in storage In a 
warehouse in Chicago slnce December 12, 1911 ; further, that the headquarters 
of sald Ward hâve from that time been In Chicago untll recently, when he 
was transferred to Carbondale, In sald state, where he is now temporarily 
located." 

Thèse affidavits were made in Chicago May 11, 1912. They are 
quite indefinite, and fail to show their knowledge, or means of 
knowledge, of the ultimate facts which they state. Ward does not 
deny that he voted in Waterloo at the gênerai élection of 1910, and 
it must be presumed that he was at the time of such élection (in 
November, 1910) a citizen of, and actually residing in the state of 
lowa ; othervv-ise, he would not bave been entitled to vote at said 
élection, and it will not be presumed that he voted illegally. There 
was no gênerai élection in lowa in 1911. The alleged assault and 
malicious arrest and imprisonment of the plaintiff is alleged in his 
pétition to hâve occurred at Waterloo on October 17, 1911. The 
return of service of the original notice shows that the service was 
personally made upon Ward in Waterloo, December 6, 1911, as be- 
fore stated, and the person serving it makes affidavit that the serv- 
ice was made upon Ward at his (Ward's) place of résidence in 
Waterloo in the présence of his wife, where they were then liv- 
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ing, and neither stated that they were not then résidents of lowa, 
but the wife stated in the présence of Ward that they intended 
soon to move from lowa to some other state. 

There are some other facts which tend to show that, at the time 
the action was commenced and the service made upon Ward, he 
had not then removed from the state of lowa, and that he was 
then a résident of that state. The burden is upon the défendants 
to show that Ward was not a citizen and résident of lowa when 
the action was commenced. That he was such citizen and résident 
in November, 1910, is not and cannot be successfully disputed ; 
and such citizenship and résidence is presumed to continue until 
the contrary is affirmatively shown, and it is not afïirmatively 
shown in this case that Ward ceased to be a résident of lowa prior 
to the commencement of this action. 

The railroad company is, and was when the suit was commenced, 
an Illinois corporation operating its railroad in lowa; but this 
is not sufïicient to warrant the removal of the cause to this court. 

[2] The défendant railroad company has fîled an amendment to 
the pétition for removal, in which it is alleged that the pétition of 
the plaintiff shows upon its face a separable controversy between 
the plaintifï and the défendant railroad company. This is not prop- 
erly an amendment to the original pétition for removal, but is the 
bringing forward of another and différent ground of removal, and 
cornes too late. It should hâve been made at or before the time the 
défendant was required to answer or plead to the plaintifï's pétition 
in the state court, which was not done. 

It follows that the motion to remand must be and is sustained, 
and it is ordered accordingly. 



In re BRAVERMAN. 

Ex parte W. L. DOUGLAS SHOB CO. 

(District Court, S. D. New York. August, 1912.) 

Bankbuptcy (§ 407*)— DiscHAEGE — Cbedit Statement — Faisitt. 

Where a bankrupt, when engagea in the retall shoe business in New 
York, made a financial statement without fllling a Wank as to how long 
the statement might be regarded as continuing, a sale of goods to hlni 
18 months thereafter could not hâve been the proximate resuit of the 
statement, so as to entitle the seller to maintain an objection to the 
bankrupt's discharge on the ground that the statement was false. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 72i>-731, 
737, 738, 740-751, 758, 760, 761; Dec. Dig. § 407. *i 

In Bankruptcy. In the matter of bankruptcy proceedings of one 
Braverman. On motion to confirm report of a master recommending 
the bankrupt's discharge, as against objections of the W. L. Douglas 
Shoe Company. Report confirmed, and discharge granted. 

•For other cases see same topic & % numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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Louis Rosenberg, of New York City, for bankrupt. 
Lesser Brothers, of New York City (William Lesser and Joseph 
Side, both of New York City, of counsel), for objecting créditer. 

HAND, District Judge. The statement of July 30, 1908, was, I 
think, false in omitting the indebtedness to Miller, just as the objecter 
insiste. The statements of the bankrupt at the earlier hearings are 
too categorical to admit of any such easy explanation as that offered 
at the end, when he found it necessary to explain away MiUer's in- 
debtedness on July 30, 1908. It is quite clear to me that not more 
than half of it was incurred after the statement was sent. Moreover, 
the omission of the indebtedness from the statement must hâve been 
ïntentional. 

I agrée with the learned master that the purchases were too remote 
f romi the statement to be the cause of the loss. The rule is this : 
Was the sale a proximate resuit of the statement? Hère the earliest 
purchase was 18 months after the statement, and the bankrupt had 
failed to fill in the blank showing for how long the statement might 
be regarded as continuing. That failure was équivalent to a refusai 
to say how long it should last, and left the sellers to their own con- 
struction of the facts. 

Now, what does such a statement mean? That on a given date the 
assets and liabilities are as stated. Does that give the seller any right, 
18 months thereafter, to assume that the condition remains approx- 
imately as then stated? Certainly not, in view of the constantly 
changing fortunes of such a trade as the bankrupt's. He was a man 
doing a little retail shoe trade, subject to rent in New York, to the 
variations in business from causes over which he had no control, to 
ail the vicissitudes which makes so hazardous the commercial life of 
such traders. It is unreasonable to suppose that such a statement 
would be any index of his financial condition 18 months after it was 
made. If the seller relied ort it, he had no right to do so. Morris 
v. Talcott, 96 N. Y. 100; Macullar v. McKinlèy, 99 N. Y. 353, 2 N. 
E.^9. 

The second spécification is quite unproved, and may be dismissed 
without further comment. 

The third spécification was more nearly proved, and the bankrupt's 
story was rather suspicious ; but there is nothing in the testimony to 
justify me in reversing the master's finding of fact in that regard. 

The évidence as to the fourth spécification is weaker than that upon 
the third. 

Report confinned; discharge granted; no costs. 
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BAKER V. SWIGART et al. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1912.) 

No. 2,125. 

1, Stattjtes (§§ 217, 219, 220*)— Rulf.s op Construction. 

If tlie provisions of a statute are uncertain, conflicting, or amblguous, 
It beconies the proper subject for construction by the court, in wMcU 
event, and in ald thereof, resort may be bad to any construction put 
vtTpon It by subséquent acts of the same législative, body, or by the de- 
partment of the government charged with its exécution, and référence 
may also be had to tbe législative debates during the pendency of the 
enaetment 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. |§ 293, 296, 297, 
298 ; Dec. Dig. §§ 217, 219, 220.» 

History and passage of statute and contemporary circumstances as 
aids to construction, see note to Mosle v. Bidwell, 65 G. C. A. 535.J 

2. Watep.s akd Watbr Coubses (§ 222*) — Réclamation Act: — Consteuction 

— Authobitt of Secektabt of Iktebioe — Cosi OF Maint-enance of 
Works. 

TJnder the provision of Réclamation Act June 17, 1902, c. 1093, § 6, 32 
Stat. 389 (U. S. Comp. St. Supp. 1911, p. 666), authorizing and directing 
the Secretary of the Interior to use the réclamation fund created by the 
act "for the opération and maintenance of ail réservoirs and réclamation 
Works constructed under the provisions of thls act, provided that, when 
the payments required by thls act are made for the major portion of the 
lands irrigated from the vvaters of any of the works herein provided for, 
tben the management and opération of such irrigation works shall pass 
to tbe owuers of the lands irrigated thereby, to be maintained at their 
expeiise," etc., and especially in view of the provision of section 4 that 
the charges against the land which the Secretary Is authorized to flx 
and coUect in aunual installments "shall be determined with a view of 
returning to the réclamation fund the estimated cost of construction of 
the Project," the Secretary has no authority to niake additional annual 
assessments for the cost of maintenance prior to the time when the man- 
agement passes to the landowners. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. 
Dig. § 222.*] 

Gilbert, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Suit in equity by D. P. Baker against Charles H. Swigart, E. Mc- 
CoUoh, and R. K. Tiff any. Decree for défendants, and complainant 
appeals. Reversed. 

For opinion below, see 196 Fed. 569. 

W. T. Dovell and Hughes, McMicken, Dovell & Ramsey, ail of 
Seattle, Wash., for appellant. 

Oscar Cain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty., 
both of Spokane, Wash., and E. W. Burr, Sp. Asst. Atty. Gen., of 
North Yakima, Wash., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

*For other casea see same toplc & i ndmbeb lu Dec. & Am. Cigs. 1907 to date, & Rep't Indoxes 
199 F.— 55 
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ROSS, Circuit Judge. This appeal is from a decree entered after 
a hearing upon bill and answer. In his amended bill the complainant 
alleged that, being the owner of certain lands in Yakima county, state 
of Washington, he ihade application for a water right under the Sun- 
nyside Unit of the Yakima Project, the same being a project of the 
United States Réclamation Service, under the provisions of the act 
of Congress commonly known as the "Réclamation Act," approved 
June 17, 1902. The bill alleged a compliance by the complainant vi^ith 
ail of the requirements of the act, and an acceptance of his application 
by the Secretary of the Interior, thus constituting between the United 
States and himself a contract under its provisions, whereby the gov- 
ernment was to furnish, and he was to receive, out of a ditch called 
the "Sunnyside Ditch," three acre feet of water per acre for his tract 
of land, paying therefor at the rate of $52 per acre in 10 annual in- 
stallments, as provided in the application. The bill further alleged 
that thereupon, and in reliance upon the contract, the complainant cul- 
tivated his land, and that there was furnished him, out of the ditch 
and the laterals connected therewith, water to irrigate the same, so 
that at the time of the filing of the bill the complainant had upon his 
tract a growing crop of alfalfa; that such water was and is neces- 
sary for the cultivation of his land and the maturing of his crops, 
and that there was and is no other source than the Sunnyside Ditch 
from which to secure water ; that in the midst of the irrigating season, 
to wit, about the month of June, in the year 1911, the défendants to 
the bill, who are the appellees hère, claiming to act as officers of the 
Réclamation Service of the United States, wrongfully and without 
warrant of law made an assessment against the complainant to the 
extent of 95 cents per acre for the use of the water, and demanded 
payment thereof ; that the complainant refused to pay the charge so 
assessed, and thereupon the défendants, claiming to act as officers of 
the Réclamation Service, wrongfully and without warrant of law shut 
ofï the water from the complainant's land, and threatened to continue 
to refuse to supply any water therefor, unless the complainant should 
pay upon demand charges from time to time assessed, in the manner 
above indicated, against the land of the complainant, as a pretended 
charge for the maintenance of the said ditch; that the charge was 
arbitrarily fixed, without authority of law, and without regard to 
the actual cost of maintaining the ditch, and that the défendants 
threatened to coUect the charge so assessed, and, if the same was not 
paid upon demand, to refuse the complainant water from the ditch 
for use upon his land. 

The défendants answered the amended bill, and pleaded, among oth- 
er things, in justification of the allégations of the amended bill in 
respect to the arbitrary assessment of 95 cents an acre and the coer- 
cive attempt to collect the same, as f ollows : 

"For answer unto paragraph VII of the amended bill, défendants say 
that the Secretary of the Interior on November 18, 1908, flxed a charge for 
the opération and maintenance under sald Sunnyside Unit for the year 1909, 
and untll further notice, at ninety-five (95) cents per acre per annum, whicU 
said order has uot since been abrogated, modilied, or changea, and is now 
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In full force and effect, and the défendant [plaintiff] bas at ail times hereto- 
fore paid such. opération and maintenance fee as requlred by said order of 
the Secretary of tlie Interior." 

[1] The sole point presented for décision is whether the act of Con- 
gress of June 17, 1902 (32 Stat. 389), requires the cost of opération 
and maintenance of the ditch in question to be paid by the vvater 
users prior to the time when the payments required by the act shall 
hâve been made for the major portion of the lands irrigated from 
the waters of the particular works in question. The first thing to 
do in such a case is to see just what the lawmaking power has enacted. 
If the provisions of the statute are plain and unambiguous, the courts 
must accept the law as there declared; otherwise, they would usurp 
the function of the législative department of the government. Of 
course, if the provisions of the statute in question be uncertain, con- 
flicting, or ambiguous, they become the proper subject for construc- 
tion, vv^hich is a function of the court, in which event, and in aid there- 
of, resort may be had to any construction put upon it by any subsé- 
quent act of the same législative body, if such there be, and to the 
construction placed thereon by that department of the government 
charged with the exécution of the law, and, in order that the court 
may be enlightened in its effort rightly to construe the language em- 
ployed in the statute, référence may also be had to the législative de- 
bates during the pendeiicy of the enactment. Thèse observations are 
se well supported by the authorities as to make extended référence 
to them unnecessary. We therefore cite only, among the manv to 
that effect, Houghton v. Payne, 194 U. S. 99, 24 Sup. Ct. 590, 48 
L. Ed. 888; Fairbank v. United States, 181 U. S. 310, 21 Sup. Ct. 
648, 45 L. Ed. 862; Hamilton v. Rathbone, 175 U. S. 421, 20 Sup. 
Ct. 155, 44 L. Ed. 219; United States v. Goldenberg, 168 U. S. 102, 
18 Sup. Ct. 3, 42 L. Ed. 394; Lake County v. Rollins, 130 U. S. 670, 
9 Sup. Ct. 651, 32 L. Ed. 1060; United States v. Tanner, 147 U. 
S. 661, 13 Sup. Ct. 436, 7>7 L. Ed. 321; United States v. Alger, 152 
U. S. 384, 14 Sup. Ct. 635, 38 L. Ed. 488; Webster v. Luther, 163 
U. S. 331, 16 Sup. Ct. 963, 41 E. Ed. 179; Bâte Refrigerating Com- 
pany V. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 39 L. Ed. 601: 
St. Paul, etc., Railway Company v. Phelps, 137 U. S. 528, 11 Sup. Ct. 
168, 34 L. Ed. 767. 

[2] Looking at this statute, it is seen that by its first section it is 
provided that ail moneys received from the sale and disposai of pub- 
lic lands in certain named states and territories (Washington among 
them), and with certain exceptions not important to be mentioned, 
shall be and are — 

"reserved, set aside, and approprlated as a spécial fund in tbo treasury to be 
known as the 'Réclamation Fund' to be used In the examiiiatiou and survey 
for and the construction and maintenance of irrijçation works, for the stov- 
age, diversion and development of waters for the réclamation of arld and 
semi-arid lands in the said states and territories, and for the paymeut of 
ail other expenditures provided for in this act; provided," etc. 

By the second section of the act the Secretary of the Interior was 
authorized and directed to make examinations and surveys for, and 
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to locate and construct, as therein provided, irrigation works for the 
storage, diversion, and development of waters, including artesian 
welIs, and to report to Çongress at the beginning of each regular ses- 
sion the results of such examination and surveys, and other matters 
not hère necessary to state. By the third section the Secretary of 
the Interior was, among other things, authorized to détermine vvheth- 
er or not the particular irrigation project is practicable and advisa- 
ble; and the fourth, fifth, sixth, and tenth sections of the act are as 
f ollows : 

"Sec. 4. That upon the détermination by tbe Secretary of the Interior that 
any irrigation project is practicable, he may cause to be let contracts for the 
construction of the sauie, in such portions or sections as it may be practicable 
to construct and complète as parts of the whole project, providiug the neces- 
sary funds for such portions or sections are available in the réclamation 
tund, and thereupon he shall give public notice of the lands irrigable imder 
such Project, and limit of area per entry, which limlt shall represeut the 
acreage which, in the opinion of the Secretary, may be reasonably re<iuired 
for the support of a family upon the lands in question ; also of the charges 
which shall be made per acre upon the said entries, and upon lands in private 
ownershlp which may be irrigated by the waters of tlie sald irrigation Proj- 
ect, and the number of annual installments, not exceeding ten, in which such 
charges shall be paid and the tinie when such payments shall commence. 
The sald charges shall be determined with a view of returniug to the récla- 
mation fund the estimated cost of construction of the project, and shall be 
apportioned equitably: Provided, that in ail construction work eight hours 
shiill eonstltute a day's work, and no Mongolian labor shall be euiployed 
thereon. 

"Sec. 5. That the entryman upon lands to be irrigated by such works shall, 
in addition to couipliauce with the homestead laws, reclaim at least oue-half 
of the total irrigable area of his entry for agrlcultural purposes, and before 
receiving patent for the lands covered by his entry shall pay to the govern- 
nieut the charges apportioned agalnst such tract, as provided in section four. 
No right to the use of water for land in private ownership shall be sold for 
a tract exceeding oue hundred and sixty acres to any one landowner, and no 
such sale shall be made to any landowner uuless he be an actual bona fide 
résident on such land, or occupant thereof residlng in the neighborbood of 
said land, and no such right shall permaneutly attach uutil ail payments 
therefor are made. The annual installments shall be pald to tbe reeeiver of 
the local land office of tbe district in which the land is situated, and a fail- 
ure to make any two payments when due shall render the entry subject to 
cancellation with the forfeiture of ail rights under tliis act, as well as of 
any moneys already paid thereon. Ail moneys received from the above 
sources shall be paid iuto the réclamation fund. Registers and receivers shall 
be allowed the usual commissions on ail moneys pald for lands entered under 
thia act. 

"Sec. 6. ïhat the Secretary of the Interior is hereby authorized and di- 
re<;ted to use the réclamation fund for the opération and maintenance of ail 
réservoirs and irrigation works coustructed under the provisions of this act: 
Provided, that when the paymeutsi required by this act are made for the 
major portion of the lands irrigated froni the waters of any of the works 
herein provided for, then the management and opération of such irrigation 
Works shall pass to the owners of the lands irrigated thereby, to be main- 
tained at their expense under such forni of organization and under such 
rules and régulations as may he acceptable to the Secretary of the Interior: 
Provided, that the title to and the management and opération of the réser- 
voirs and the works necessary for their protection and opération shall re- 
main in the government until otherwise provided by Çongress." 

"Sec. 10. That the Secretary of the Interior is hereby authorized to per- 
form any and ail acts and to make such rules and régulations, as may be 
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necessary aiid proiier for the purpose of carryliig tlie provisions of tliis act 
into full force and eff(*t." 

It is thus seen thai by the first section of the act Congress explicitly 
déclares that the réclamation fund thereby created siiall be used not 
only in the examination, survey, and construction of the irrigation 
Works provided for, but also for their maintenance, and for the pay- 
ment of ail other expenses provided for in the act. In the fourth 
section, in authorizing the Secretary of the Interior to let contracts 
for the construction of any irrigation project he may bave determined 
to be practicable, "in snch portions or sections as it may be practicable 
to construct and complète as parts of the whole project," Congress 
expressly made that authority conditional upon the existence in the 
réclamation fund of available necessary funds for such portions or 
sections, and, f nrthermore, expressly declared that : 

"Tlie eliarjres wiiieh sluill be made lier aère upon tbe said entries, and upon 
lands in private owuersliip whieli nuiy l;e irri.u'ated by tbe waters of tiie said 
Irrigation project" (iiiiblic notice of whieli the Secretary was thi-reby directed 
to give) "shall b(? dcterniined with a vievv of retHniing to the réclamation 
fund the esfiniated cont of con.tti iiclion of the project, and shall be apjwr- 
tioned eciuitalily." 

In the case of United States v. Cantrall (C. C.) 176 Fed. 949, cited 
and relied upon by the appellees, the court said that when section 4 
of the act — 

"em]iowered the Hecrelary of the Interior to fix and détermine the charges 
against the laiid. it unist liave iutended that he shouJd thereby cover tbe co.-t 
of maintenance and ojjeration while in control of the United States, as well 
as construction. I canuot flnd.'' said the learued judge, "anything in the 
language which niakes it unlawful for the Secretary to divide the cb.arges 
inade by hini ugainst the land into two parts, one for construction and the 
other for maintenance and opération. It is true he i.s authorized by section 
to use the reclanuitlon fund for the opération and maintenance of the Sys- 
tem until the management thereof passes to the laudowner.s, but he is at 
the same time rec|uired l)y section 4 to levy such a charge ag:iinst the land 
as will return to the fnnd the estimated cost thereof [of the System]. Un- 
less, therefore, he bas authority to cover the cost of opération and main- 
tenance by charge upon the lands, the System nuist lie dormant and unused 
until the major portion of the entrymen shall pay the chargf»? for cost of 
construction in full, or in time the fund will be exhaasted and depleted, a 
res'.ilt evidently not intended by (.'oiigress. Snch a construction of tîie act is 
not required by its language, and would he inconsistent with its gênerai 
iutent and purposes." 

Not only do we find nothing in section 4 of the act requiring the 
Secretary of the Interior to levy such a charge against the land as 
will return to the réclamation fund the entire estimated cost of the 
System, but we are of the opinion that the express déclaration of 
Congress in the very same section, declaring that "the said charges 
shall be determined with a view of returning to the réclamation fund 
the estimated cost of construction of the project, and shall be appor- 
tioned equitably," precludes the reading into that section the further 
cost "of opération and maintenance" of the System: First, because 
to do so would be to legislate, which the court has no power to do ; 
and, second, because it would be to legislate in direct contravention 
of other provisions of the same act, namely, of that provision of sec- 
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tion 5 where ît îs provîded that the entrymaii upon lands to be îrri- 
gated by such works "before receiving patent for the lands covered 
by bis entry shall pay to the government the charges apportioned 
against such tract, as provided in section four," and of that portion of 
section 1 of the act which expressly déclares that the réclamation fund 
shall be "used in the examination and survey for and the construc- 
tion and maintenance of irrigation works, for the storage, diversion 
and development of waters for the réclamation of arid and semi-arid 
lands in the said states and territories, and for the payment of ail 
other expenditures provided for in this act," and particularly in con- 
travention of this express and explicit provision of section 6 of the 
act: 

"That the Seoretary of the Interior is heredy authoriged and directed to 
use the réclamation fund for the opération and maintenance of ail réservoirs 
and irrigation ivorks constructed untler the provisions of this act: Provided, 
that when the payments required hy this act are mode for the major portion 
of the lands irrigated from the tcaters of any of the vjorks herein provided 
for, then the management and opération of such irrigation works shall pass 
to the oicners of the lands irrigated therehy, to 'be maintained at their ex- 
pense under sueh form of organiKatioa and under sueh rules and régulations 
as may be acceptable to the Secretary of the Interior: Provided, that the 
title to and the management and opération of the réservoirs and the worlcs 
necessary for their protection and opération shall remain In the government 
until otherwlse provided by Congress." 

We confess ourselves unable to see any ambiguity in the act, and 
are of the opinion that the intent of Congress is plainly stated in its 
provisions. We must, therefore, take the law as we find it enacted, 
and give it effect without regard to the construction adopted by the 
Department of the Interior, and notwithstanding the opinion of the 
learned Attorney General (27 Opins. Atty. Gen. 360-374), for both 
of which we entertain, as we should, the highest respect. That the 
view we take of the act is in accord with what must hâve been the 
understanding of Congress in making the enactment is shown by thèse 
proceedings in the Senate and House of Représentatives in référence 
to the measure, as disclosed by the Congressional Record. In the 
report of the Senate Committee (Cong. Rec. vol. 35, part. 3, page 
2276) is the following: 

"It also provides that the cost of opération and maintenance of réservoirs 
and irrigation works shall be paid from the irrigation fund, but when pay- 
ments are made on the major portion of the lands irrigated under any project, 
the management and opération of ail worlcs, except réservoirs and the works 
necessary for their opération and production, shall pass to the owners of the 
land, to be maintained at their expense under rules prescribed by the Sec- 
retary." 

And in the course of the speech of Représentative Jones, of the 
State of Washington, now a Senator of that state, made in advocacy 
of the measure (Cong. Rec. vol. 35, part 7, p. 6753), is the following: 

" ♦ * * In other words, the government gets its money back. This pay- 
ment, it may be said, howevér, goes into the réclamation fund to be re-ex- 
pended. This is true, but whenever the government eeases to construct irri- 
gation works and ail the land is taken and paid for, the fund is entire and 
eau be tumed back Into the gênerai treasury, so that in the end the govern- 
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ment will receive ail of its expenditures, exeept, probably, such amount as 
may be expended for maintenance." 

And Représentative Ray, speaking in opposition to the measure, 

said at page 6683 of volume 35, part 7, of the Congressional Record : 

"It is conceded that the nioney never ean corne back, because the cost of 
maintenance or the cost of the extension and repairs will use ail." 

For the reasons stated, the judgment of the court belovv must be 
and is reversed, and the cause remanded for further proceedings in 
accordance with the views above expressed. 

GILBERT, Circuit Judge (dissenting). Although the question of 
the construction of one of the provisions of the act hère involved is not 
wholly free from doubt, I am of the opinion that the judgment of the 
court below should be afifirmed for the foUowing reasons : 

1. It was clearly the intention of Congress that none of the réc- 
lamation fund should be dissipated in the construction or mainte- 
nance of réservoirs or of irrigation works, but that ail moneys so 
expended should be returned to the fund, thereafter to be used in 
other similar projects. In American Tobacco Co. v. Werckmeister, 
207 U. S. 284, 293, 28 Sup. Ct. 72, 74 (52 L. Ed. 208), the court said: 

"But in construing a statute we are not always confined to a literal read- 
ing, and may consider its object and purpose, the things with whlch it is 
dealing, and the condition of affairs which led to its enactincnt, so as to 
effectuate rather than destroy the splrlt and force of the law whlch the Lég- 
islature Intended to enact." 

In the opinion of the majority of this court certain language is 
quoted from the report of the Senate committee upon the bill when 
it was under considération in that body, in which it was stated that 
the bill "provides that the cost of opération and maintenance of rés- 
ervoirs and cost of works shall be paid from the irrigation fund." 
When the remainder of the report is read, however, it will be seen 
that the meaning of the passage so quoted is that such cost of opéra- 
tion and maintenance shall be paid in the first instance only from 
the irrigation fund, and that it was the understanding of the com- 
mittee that the bill required that such expense be repaid to the fund 
by the entrymen on the irrigated lands, for the report says: 

"By this method the fund will constantly be replenished, making irrigation 
practically a self-supporting enterprlse, and, according to estimâtes by the 
geological survey, ultimately puttiug money into the treasury." 

Ail that was said upon the subject in the debate in the Senate is 
in harmony with this idea. Thus, Senator Patterson expressed his 
belief that the proposed law was "so framed that the fund it pro- 
duces will be a constantly accumulating fund." Another Senator said 
that the fund would "be perpétuai," and another said that the bill 
provides for the "return of the fund." The same view is still more 
clearly expressed in the report of the committee of the House, which 
déclares that the expenditure of the proceeds of the sales of public 
lands to be used under the bill was — 

"by no means a direct expenditure, but is rather In the nature of a loan, 
inasmuch as the settler is to pay to the government the cost of the reclamu- 
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tion of his land. *^,;.*, ,* It is true that, If the Mil becomes a law and 
Works satisfactorlly, in the course of time a large sum of moaey will be 
spent by the governmeut in the construction of irrigation works ; but uuder 
the provisions of the bili ail of thèse sums are to be repaid, so that the réc- 
lamation fund, instead of deereasing, will constantly lucrease. The ouly 
actual expenditure under the bill not réinibUrsable would be certiiiu Items 
of administration, gurveys, and examiuations of pro.lects, the construction 
of which, for one reasou or another, might not be undertakea." 

The quotation in the opinion of the majority of this court from the 
remarks of Mr. Ray is, I çubmit, misunderstood. When ail that he 
said is considered, it will be seen that his objection to^ the bill was, 
not that the money expended in construction and maintenance would 
not come back to the réclamation fund, but that it would never corne 
back to the "public treasury," for he said : 

"Now, whatever cornes back from the nien who take up thèse lands Is not, 
under this bill, to corne back into the public treasury, and to be used for the 
beneflt of ail the people ; but that money Is to be used in the repair of ex- 
isting, and In the construction and extension of other, irrigation works, and 
it Is conceded, I may say, by the committee on irrigation, and conceded 
everywhere, ;tliat the i>ublïc treasury will never get back the cost of con- 
struction." , 

And Ml". Ray predicted that, if the money was ever returned to the 
public treasury, it would be "away in the far-distan# future, when 
the présent génération and its descendants, their great-grandchildren 
and their ' great-greatygrandchildren, are ail gone." Mr. Mondell, in 
discussing the bill, said that it was the purpose thereof to require the 
settlers to "pay to the government every dollar of its expenditure in 
bringing wàter to their lànd, and in addition to that the greàt cost oi 
building "laterals, of leveling the land, and preparing it for irrigation."' 
The only discordant note is foufid îrt the remarks of Mr. Jones, of 
Washington, who dis^Covered in the'language of the act ground for 
appreiiending that the government would "probably" not get back 
the"rnoney expended for maintenance. ' Debates in Congress, however, 
are nôt ^ppropriate sources from which to discover the meaning of 
statutes. Appropriaté sources are the reports of the committees of 
either branch of Congress. Bihns v. United States, 194 U. S. 486, 
24 vSup. et. 816, 48 X. Ed. 1087; Holy Trinitv Church v. United 
States, 143 U. S. 4S7, 12 Sup. Ct. '511, 36 U. Ed. 226. 

2. .The. language of:the statute is not répugnant to the évident in- 
tention of Congress. Section 1 of the act authorizes the expenditure 
of the money of the réclamation fund for the "construction and main- 
tenance" of irrigation Avorks. Section 6 directs the Secretary of the 
Interior to use that fund for the "opération and maintenance" of each 
of such works until the time' when payments shall hâve been made 
for the major portion of the lands irrigated from the waters of such 
works,. after which the management and opération shall pass to the 
owners of the lands irrigated. Section 4 provides for the repayment 
to the rèélâmafiori îiind of the moneys So expended by charges equi- 
tably assessed against'the'settler, ând it déclares that:' 

"The said charges shall he determlued wilh a view of returnlug to the 
réclamation fund the estiinated cost of construction of the project." 
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I siibmit that the words "construction of the project" are used in 
a broad and comprehensive sensé, and that they mean the construc- 
tion, repair, and maintenance of the project, until it shall be turned 
over to the beneficiaries thereof under the provisions of section 6. 
The construction of an irrigation System thereafter to be delivered to 
others may fairly be said to involve the maintenance thereof until the 
time of delivery. Such maintenance and keeping in repair is included 
in the construction. The maintenance is the holding together that 
which is put together in construction. The word "construction," as 
used in statutes, has often been given such a meaning. Under a statute 
authorizing the issuance of bonds for "constructing public roads," it 
was held that the terni "constructing" was used in a comprehensive 
sensé, and meant not merely the construction of new roads, but meant 
the maintenance and betterment of roads already in existence. West- 
ern V. Hancock County, 98 Miss. 800, 54 South. 307. So it was held, 
under a statute authorizing cities and towns "to construct waterworks 
and light plants," that the words conferred authority to purchase wa- 
terworks and light plants already constructed by private enterprise. 
Seymour v. City of Tacoma, 6 Wash. 138, 32 Pac. 1077. And in 
construing an act which authorized the city of Brooklyn to "con- 
struct" a sewer, the court said: 

"Nor do we thlnk that the phrases 'to construct' and 'to be constructed' 
are, in the pnrview of this act, to be conflned to the bare cost of building a 
sewer. Doubtiess to construct is primarily to forui ; to build tof^other ; and 
the Power to construct may in niany cases end when the worli of building is 
done. But hère the power to construct is the power to keep together, as well 
as the power to put together, the power to niaintain, protect, and préserve, 
as well as the power to erect." Matter of Application of Fowler, 53 N. Y. 60. 

3. The contemporaneous construction of the statute by the exec- 
utive officers of the government, whose duty it was to exécute it, is 
in harmony with the législative intent, as shown by the reports of 
the committees of the Senate and the House, and such construction 
should not be overruled "without cogent reasons." United States v. 
Moore, 95 U. S. 760, 24 L. Ed. 588; Pennover v. iIcConnaughy. 
140 U. S. 1, 23, U Sup. Ct. 699, 35 U Ed. 363. 



FIRST NAT. BANK OF THOMASVILT.E, GA., v. IIOPKTNS. 

(Circuit Court of Appeals, Fifth Circuit. October 28, 1912.) 

No. 2,413. 

Baxkeuptcy (§ 28S*) — Ownership of Pkopeiîty — ]Jetermi>;atiox — Sujimauï 

PlîOCEEUINGS — ADVEESE ClAIM. 

A bunlv. holdhi.ff notes ugainst a b;>,nkrnpt for an anionnt larger than 
the bankrupt's total deposits, claimed the rlj;ht to set off the notes 
against tlie deposits. ïhe trustée claimed that the deposits had been 
niade under a spécial arrangenieut for the btïnefit of ail the bankrupt's 
creditors, to be paid to tlieni on their debts r)ro rata, and that the bauk 
had notice thereof. The deposits were entered on tiie baiik's books to 
the crédit of the bankrupt, without anything to show that they were 

*For other cases see same toplc & § nitmbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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other than ordinary deposits, the greater part of whlch, at the time ot 
the institution of bankruptcy, consisted of the proceeds of a note given 
to the bankrupt for the purehase of its goods. Heldi, that the bank's 
claim was not merely coloraWe, but was an adversary one, which could 
be determined only In a plenary suit between the bank and the trustée, 
and not by summary proceedings in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Summary proceeding by J. S. Hopkins, trustée in bankruptcy of 
the Montgomery Drug Compatiy, against the First National Bank of 
Thomasville, Ga. From an order requiring the bank to pay over cer- 
tain deposits to the trustée, it appeals. Reversed. 

W. C. Snodgrass and J. H. Merrill, both of Thomasville, Ga., for 
appellant. 

J. B. Copeland, of Valdosta, Ga., and George S. Jones and Orville 
A. Park, both of Maçon, Ga., for appellee. 

Before FARDEE, Circuit Judge, and NEWMAN and MEEK, 
District Judges. 

NEWMAN, District Judge. The judgnnent of the court which is 
for review hère is a judgment and order made on a summary pro- 
ceeding instituted by J. S. Hopkins, trustée in bankruptcy of the 
Montgomery Drug Company, against the First National Bank of 
Thomasville, Ga. The order, which was the final disposition of the 
matter then before the court, directed the bank to pay over to Hop- 
kins, trustée, "forthwith," the sum of $10,298.54, the amount of mon- 
ey in the possession of said bank belonging to the estate of the Mont- 
gomery Drug Company, bankrupt, together with interest thereon at 
the rate of 7 per cent, per annum from the 17th day of November, 
1911. 

Without référence to the merits of the matter in controversy, we 
must first consider whether, under the facts, it was a case where a 
summary proceeding, and an order made therein, was justified, or 
whether it was a case in which the défendant was entitled to be heard 
in a plenary proceeding instituted by the trustée, going through the 
regular course of such proceedings and with the rights incident there- 
to. The respondent to the rule made in the summary proceeding 
raised'this question by demurrer at the beginning of the proceeding 
and in response to the trustee's pétition, and also by spécial objection 
to the pétition made when the matter came on for a hearing before 
the District Judge. Thèse objections to the character of the proceed- 
ing were overruled, and the court proceeded to hear the matter upon 
certain évidence which had been taken by référence to a master, and 
made the order referred to above. 

The amount named in the judge's order, and which the bank was 
directed to pay over at once to the trustée, was on deposit in the 
bank to the crédit of the Montgomery Drug Company when bank- 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ruptcy proceedings were instituted against that company. The bank 
held notes against the Montgomery Drug Company for a larger 
amount than the Drug Company's total deposits, and claimed the 
right to set off the notes against the deposits. The objection to this 
on the part of the trustée for the Montgomery Drug Company was 
that nearly ail of the deposits standing to the crédit of the Montgom- 
ery Drug Company in the bank had been deposited under a spécial 
arrangement, by which it was put there for the benefit of ail the 
creditors of the Drug Company, to be paid to them on their debts, 
pro rata, and that the bank officers had notice that such was the 
character of the deposits. 

This was the matter at issue between the parties — that is, between 
the trustée in bankruptcy and the bank — when this summary proceed- 
ing was instituted. The deposits were enter ed on the books of the 
bank to the crédit of the Montgomery Drug Company, and were or- 
dinary deposits put by the bank on the Drug Company's deposit book. 
There was nothing whatever on the books of the bank to show that 
it was anything other than an ordinary deposit. The proceeds of a 
note given to the Montgomery Drug Company, for the purchase of 
its goods, amounting to $10,000, and put to the crédit of the Mont- 
gomery Drug Company, constituted the greater part of the deposits 
at the time of the institution of the bankruptcy proceedings. 

It is generally understood, of course, that Mueller v. Nugent, 184 
U. S. 1, 15, 22 Sup. Ct. 269, 275 (46 L. Ed. 405), lays down the rule 
governing in such cases, which is stated in the opinion by Chief Jus- 
tice Fuller as follows: 

"But suppose that respondent had asserted that he had the right to iws- 
session by reason of a claim adverse to the bankrupt, the bankruptcy court 
had the power to ascertam whether any basis for such a claim actually ex- 
isted at the time of the filinj? of the pétition. The court would hâve been 
bound to enter upon that inqulry, and in doing so vs^ould hâve undoubtedly 
acted vyithin its jurisdiction, while its conclusion migh<s bave been that an 
adverse claim, not merely colorable, but rc»!, even though fraudulent and 
voidable, existed in fact, and so that it must décline to flnally adjudlcate 
on the merits. If it erred in its ruling either way, its action would be sub- 
ject to review." 

A distinction must be drawn, therefore, between a real adverse 
claim and a claim merely colorable. In Mueller v. Nugent, supra 
(184 U. S., at page 17, 22 Sup. Ct., at page 276 [46 L. Ed. 405]), 
it is said in the opinion. 

"In the case before us, William T. Nugent held this money as the agent 
of his father, the bankrupt, and without any claim of adverse interest in 
himself. If it was compétent to deal with Davidson, the assignée in the case 
of Dryan v. Bernheimer, by summary proceediug, William T. Nugent could 
be dealt with in the same way." 

The bankrupt's son held money of his father, to which he made 
no claim whatever, and he was ordered, in the summary proceeding, 
to turn it over to the trustée. 

In the case of Louisville Trust Co. v. Comingor, 184 U. S. 18, 25, 
22 Sup. Ct. 293, 296 (46 L. Ed. 413), in the opinion of Mr. Chief 
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Justice Fiiller, applying the distinction drawn in Mueller v. Nugent 
above quoted, to the f acts of the Comingor Case, this is said : 

"The proceeding was purcly summary. The détermination of the uierits 
on the facts was not open to revision hj appeal or writ of error under tho 
banlcrupt law. If Comingor had been entitled to a trial by jury, he could 
not hâve obtained it as of right. The collection of the amounts found 
due woùld be enforceable, not Ijy exécution, but by commitment. 'We 
think that it could not hâve been the intention of Congress thus to deprive 
parties claiming property^ of which they were in possession, of the usual 
processes of the law of défense of their rlghts.' Marshall v. l'inox, 16 Wall. 
556 [21 L. Ed. 481] ; Smith v. Mason, 14 Wall. 419 [20 h. Ed. 748]. The ques- 
tion is whether the District Court had Jurisdiction to flnally adjudicate the 
merits in this proceeding. We bave just held in Mueller v. Nugent [184 U. S. 
1, 22 Sup. et. 269, 46 L. Ed. 405] that the District Court has power to ascer- 
tain whether in the particular Instance the claim asserted is an adverse 
claim existing at the time the pétition was filed, and aceordiug to the con- 
clusion reached the court will retain jurisdiction or décline to adjudicate the 
merits. Jurisdiction as to the subject-matter niay be limited in various ways, 
as to civil and criminal cases, cases at conimon law or in equity or in ad- 
mirai ty, probate cases or cases under spécial sta tûtes, to particular classes 
of persons, to proceedings in particular modes, and so on. In many cases 
jurisdiction may dépend on the ascertainment of facts involving the merits, 
and in that sensé the court exercises jurisdiction in disposing of the pre- 
liminary inquiry, although the resuit may be that it finds that it cannot go 
farther. And where, in a case like tliat before us, tlie court erroneously re- 
tains jurisdiction to adjudicate the merits, its action can be corrected on 
review. We are of the opinion that, even if Comingor could hâve conseuted 
to be pursued in this manner, he did not so cousent. He was ruled to show 
cause, and the cause he shovved defëated jurisdiction over the subject-mjit- 
ter ; that is, jurisdiction to proceed summarily. He did not corne in volun- 
tarilyj but.la obédience to pereuiptory orders, and, although he participated 
in the proceeding before the référée, he had pleaded bis claims in the outset, 
and he made his formai protest to the exercise of jurisdiction before the 
final order was ientered.. He had been restrained from settling his accounts 
in the state Court in the action pending there, and the District Court, instead 
of dissolving the injunction, declining jurisdiction, and leaving the litlgatiou 
to the state court, either in due course, or by plenary suit, adjudicated the 
merits and entered a poremptory order that he should pay over. disobedience 
of which order was punishable by commitment. We think that in this there 
was error, and that the Circuit Court of Appeals was rlght in its decree of 
reversai." 

In Jaquith v. Rowley, 188 U. S. 620, 625, 23 Sup. Ct. 369, 371 (47 
L. Ed. 717), in the opinion by Mr. Justice Peckham, this is said, re- 
f erring to Mueller v. Nugent : 

"In otiier words, Nugent's Case simply holds that, where the agent held 
inoney belongîng to the bankrupt, to which he made no claim, but simply 
refused to give up the property, which he aeknowledged belonged to the 
bankrupt, the bankruptcy court had power. by suminary proceedings, to or- 
der him to deliver such property to the trustée in bankruptcy. The case 
before us is vvholly différent. The surety claims the right to hold the money 
as against everybody until his liability on the bail bond is satisfled, and that 
claim is adverse to any claim that the trustée may make upon him for the 
money which is to indemuify him as stated." 

See, also, Collier on Bankruptcy (9th Ed.) p. 489 et seq. ; Retning- 
ton on Bankruptcy, vol. 1, p. 1019, § 1652 et seq. ; Loveland on 
Bankruptcy, vol. 1, p. 123, § 37 et seq. 

We rhust détermine, therefore, on the facts of the présent case, 
before going into it further, whether there was a real adverse claim 
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on the part of the bank, without référence to what its merits might 
be when heard and determined, or whether it was merely colorable. 

It is perfectly clear to us that the daim of the bank in this case was 
a real adverse claim, and not merely colorable. The resuit of this is 
that the bank had the right to object to this summary proceeding 
which was instituted against it, and that the objection to such a pro- 
ceeding should hâve been sustained, without préjudice to the right 
of the trustée to proceed against it by plenary suit, as he might be 
advised. 

The order and judgment of the District Court is reversed, and the 
case remanded for further action in accordance with this opinion. 



FIRST NAT. BAXK OF THOMASVILLE, GA., v. HOrKINS 

(Circuit Court of Appeals, Fifth Circuit. October 28, 1012.) 
Xo. 2,.30.x 

Pétition to Superlnteiid aiid Ileviso Proeeedinprs of tlie District Court of 
the United States for the Southern District of Georgla, in l?ank-rui)tcy. 

In the matter of the Montgoniery ]>rn}r Company, Ijankniyit. On pétition 
by the First National Bank of Thoniasville. Ga.. to superintenrt aud revise 
an order made In summary proceedings instituted by .1. S. Iloiiklns, trustée, 
requlring petitioner to pay over certain deposlts. retition disœi.«sed. 

W. C. Snodgrass and ,T. H. JMerrlll. both of Thoniasville, Ga., for petitioner. 
J. B. Copeland, of Valdosta, Ga., aud O. A. l'ark, of Maçon, Ga., for re- 
spoudent. 

Before FARDEE, Circuit Judge, and XEWMAX and MEl'iK, District 
Judges. 

PBR CDRIAM. Having disposed of this case peiiding ou appeal in No. 
2,413 (199 Fed. 873), opinion filed this day, it is unneeessary to pass upoii 
this pétition, eren if the sanie is well brought. 

The pétition therefore is denied. 



In re TWO RIVERS WOODi:x\VARE CO. 

FIRST SAVINGS & TRUST CO. v. MANN. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

No. 1,829. 

1. Bankruptoy (§ 34.'!*) — Claims — I'iling — Allowance. 

Under Bankr. Act July 1, 1898, e. 541, § 57, .30 Stat. SCO (U. S. Comp. 
St. 1901, p. 3443), provldlng for proof and allowance of claims, the fliing 
of a proved daim does not necessarlly constitute an allowance tbereof, 
siuce, until a direct or indirect order of allowance is made, objections 
may be properly flled thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 522 ; Dec. 
Dlg. § 343.*] 

2. BASKRaPTCY (§ 360*) — Claims — I^econsidebation — Rbcovery of Divi- 

DENDS. 

Uutll a direct or Indirect order of allowance of claims tiled against a 
bankrupt's estate is made, it is not necessary for the bankrupt's trustée 

•For other cases see same topic & § ndmbee In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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to procèed for a reconslderatlon of the clalm to which he désirés to ob- 
3ect, as authorized by Bankr. Act July 1, 1898, c. 541, § 57k, l, 30 Stat. 
661 (Û. 8. Comp. St. 1901, p. 3444), In order to recover dlvidends pald. 

[Ed. Note. — Wor other cases, see Bankruptcy, Cent. Dig. § 547; Dea 
Dig. § 360.*3 

8. Bankruptct (5 339») — Claims — Contest — Riqht of Bankrtjpt's Tetjstee. 
Whlle a bankrupt's trustée was operatlng the property at a loss, C. 
made a written offer to take the property and business, to pay in fiiU 
ail claims allowed as entltled to prlorlty except as to the claim of M., 
with référence to which proceedlngs were then pending. In a separate 
paragraph of the offer, It was provided that the property claimed by M. 
as securlty for his clalm should be held by the trustée pending adinin- 
Istration of the proceedings, and, in the event the transfer to M. should 
be held invalid, the whole of the property or proceeds to be turned over 
to C, less an amount sufficient to pay M. 20 per cent, of his claim as C. 
had agreed to pay gênerai creditors of the estate, including the trustées' 
fées and the fées and expenses as adjusted and agreed on up to the date 
of the offer, and to pay such additional expenses as might be necessary 
and properly incurred between the date of the offer and the final accept- 
ance of the proposition and that, as soon as practicable after one year 
from the date of the adiudicatlon, provided ail claims previously flled 
had been adjusted and dlsposed of, an account should be had between 
C. and the trustée on the basls provided for. Held, that It was contem- 
plated that the trustée should proceed with the détermination of the 
estate, and, the ofCer having been accepted, the trustée had capacity to 
reslst claims flled against the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 525, 526; 
Dec. Dig. § 339.*] 

4. JuDiciAL Sams Ci 50*) — Parties — Ptjrchaber. 

A pnrchaser at a judicial sale becomes a party to the proceedings, and 
brlngs himself within the court's jurisdlction In the cause, for the en- 
forcement, not only of the terms of sale against him, but also of terms 
in his favor against the selling officer. 

[Ed. Note.— For other cases, see Judicial Sales, Cent. Dig. §§ 90-94, 96 ; 
Dec. Dig. § 50.*] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

In the matter of bankruptcy proceedings of the Two Rivers Wood- 
enware Company. From an order allowing the claim of Fred M. 
Mann as entitled to share in the disposition of money obtained as the 
resuit of a sale agreement, the First Savings & Trust Company, 
successorto the Milwaukee Trust Company, as trustée of the bank- 
rupt, appèals. Reversed, with directions. 

Francis Bloodgood, Jackson B. Kemper, Wheeler P. Bloodgood, 
George P. Miller, Edwin S. Mack, and Arthur W. Fairchild, for ap- 
pellant. 

Elias H. Bottum and Louis A. Lécher, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District, Judge, 

BAKER, Circuit Judge. On April 8, 1910, Two Rivers Wooden- 
ware Company was adjudged a bankrupt. Its opérations as a going 
manufacturing concern were continued by the trustée. Its affairs were 
very badly involved; its plant was mortgaged for about twice what 

*FoT oUier caseii see same topic & § nuubsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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it would probably sell for; its other assets were largely pledged or 
claimed by preferential creditors; and by September 1, 1910, the 
trustée was indebted more than $35,œO in keeping the businesâ go- 
ing. In a statement to unsecured creditors the trustée explained that 
their chance of realizing anything would dépend materially on the 
resuit of his efforts to recover property and set aside alleged préfér- 
ences. On the other hand, the mortgagees and others who asserted 
priority might not realize the face of their claims if the business 
should be disrupted and the dead property burdened with large costs 
and expenses. 

On October 14, 1910, John F. Conant made an offer (shown 
by the trustee's statement to gênerai creditors to hâve been on 
behalf of the bondholders and other claimants of préférences) to 
take over the property and business on certain terms, among which 
only the foUowing are material to the présent controversy: 

"(3) To pay and discharge In full any claims flled against the estate and 
which hâve been heretofore, or may hereafter be allowed as entitled to pri- 
ority, and to payment in full, except as to the elalm of Fred M. Mann in 
référence to which proceedlngs are pending In the bankruptey court, and 
which claim shall be dealt with as provided for in paragraph 5 hereof. 

"(4) To pay ail other creditors of the Two Rlvers Woodenware Company 
whose claims are by order of court allowed as such in the bankruptey pro- 
ceedlngs at the rate and percentage of twenty (20) per cent, of the amount 
of the respective claims so allowed, and for that purpose to pay you the 
sum of eleven thousand dollars ($11,000.00) in cash, which, it is estimated. 
îs sufficient to pay the claims now flled or likely hereafter to be flled and al- 
lowed at the rate of percentage aforesald, upon the understanding and con- 
dition that, in the event there is any surplus after making such payments, 
such surplus shall be returned to me, and, in the event there is any deflciency, 
such deflciency to be paid by me. For the payment of any such deflciency 
I am to furnish bond in the sum of ten thousand dollars ($10,000.00), with 
surety satisfactory to you, and to be approved by the court. As soon as prac- 
ticable after one year from the date of the adjudication, providlng ail claims 
theretofore flled hâve been adjusted and disposed of, an aceounting is to be 
liad between us on the basis herein provided for. 

"(5) The property claimed by Fred M. Mann as seeurity for the indebted- 
ness alleged to hâve been due him, as speclfled in the pétition flled by you 
as trustée lu the matter of the Two Rivers Woodenware Company, bankrupt. 
and the answer of Fred M. Mann thereto, is to be held by you pending the 
hearing and final détermination in said proceedlngs. (It being understood 
that the matter shall not be considered as flnally determined until the time 
for taking an appeal to a court of last resort shall hâve explred.) In the 
event it Is determined that the transfer to said Mann is invalid, the whole 
of said property, or the proceeds thereof, shall be turned over to me by you 
less such amount as may be sufficient to pay the said Fred M. Mann at the 
rate of twenty (20) per cent, on any claim that may be allowed in his favor 
by the bankruptey court. The costs and e.vpenses of every nature in con- 
nection with further contest or litigation arising or growing out of proceed-. 
ings in connection with the claim of the said Fred M. Mann to be paid by me. 

"(6) To pay ail costs and expenses, of every name, nature and description, 
In the matter of the administration of the estate, including your fées and 
expenses, the fées and expenses of your counsel and attorueys, the fées and 
expenses of the référée, as thls day adjusted and agreed between us, and to 
pay such additional expenses as may be necessarily and properly Incurred 
between this date and the final acceptance of this proposition and eonveyance 
of the property thereunder to me." 
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This offer was accepted by the creditors and by the court ; and on 
November 7, 1910, the assets of the bankrupt were conveyed to C*o- 
nant. 

On November 28, 1910, the référée formally allowed certain claims, 
net including appellee's, and the trustée filed objections to appellee's 
claim, which had been filed on July 12, 1910. Appellee moved the 
référée to strike out the objections. The motion was overruled. On 
May 16, 1911, the District Court reversed the ruling of the référée, 
and ordered the payment of appellee's claim as filed. The trustée ap- 
peals from that order. 

Sections of the Bankruptcy Act to be considered in connection with 
the foregoing f acts are thèse : 

Section 2: Courts of bankruptcy are invested with jurisdiction to 
"(2) allow claims, disallow claims, reconsider allowed or disallowed 
claims and allow or disallow them against bankrupt estâtes." 

Section 57a: 

"Proof of claims shall coiisist of a statement under oatli, in writing, signed 
by a créditer settiug forth the claim, the conskleration therefor, and whether 
«ny, and, if so what, securities are held therefor, and whether auy, and, if 
so what, payments hâve been niade thereon, aud that the suiu elainied is 
Justly owing from the bankrupt to the ereditor." 

Section 57c: 

"Claims after being proved may, for the pnrpose of allowance, be filed by 
the claimants in the court where the proceedings are peudlng or before the 
référée if the case has been referred." 

Section 57d: 

"Claims which hâve l)een duly proved shall be allowed, upon receipt by or 
upon présentation to the court, unless objection to their allowanee shall be 
made by parties in iuterest, or tlieir considération be continued for cause by 
the court upon its own motion." 

Section 57k: 

"Claims which bave been ailonv d may be reoonsidcrod for cause and real- 
lowed or rejected In whole or in part, according to the etiuities of the case, 
l)efore but not after the estate lias been closed." 

Section 57/ : 

"Whenever a claim shall hâve been reeonsidered and rejected, in whole or 
in part, upon which a dividend has been paid, the trustée may recover from 
the ereditor the amount of the dividend recelved upon the claim if rejected 
in whole, or the proportional part thereof if rejected only in part." 

[1] Appellee insists that a "proved" claim on being "filed" is ipso 
facto "allowed," and that, since his claim was therefore "allowed" on 
July 12th, its status was definitely fixed within the meaning of Co- 
nant's subséquent ofïer and the creditors' acceptance thereof. 

[2] Three steps are necessary to complète the allowanee of a claim. 
Section 57a shows how a claim shall be "proved." This is the claim- 
ant's act. Section 57c provides that proved claims "may, for the pur- 
ipose of allowanee, be filed." Filing is the ministerial act of the clerk 
or référée. That filing is not allowanee is established by the language 
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that the claim is filed "for the pnrpose of allowance." It may be that 
the commancl of section 57d, "shall be allowed upon receipt by or 
upon présentation to the court," would entitle a claimant to an order 
of allowance instanter unless objections were at once interposed. or 
unless the court upon its own motion should postpone considération. 
But "allowance," différent from the party's act of "proving" and the 
ministerial act of "fîling," is a judicial act. This is found, not only 
by comparing with each other the several provisions of section 57, but 
also by recurring to section 2 (2), relating to the powers and duties 
of bankruptcy courts, wherein the acts of allowing, disallowing, and 
reconsidering claims are ail given the same quality. In practice it 
may be common to forego formai orders of allowance, and to treat 
as allowed, for purposes of distributing dividends, ail claims to which 
objections hâve not been fîled. But the inclusion of proved and filed 
claims in an order of distribution may be considered as an indirect 
order of allowance. Until a direct or indirect order of allowance is 
made, objections may properly be fîled. And, until a direct or indi- 
rect order of allowance is made, it is not necessary to proceed under 
section 57k and /, for a reconsideration of a claim and a recovery of 
dividends already paid. It was, therefore, error to strike out the trus- 
tee's objections to appellee's claim unless Conant's ofifer was to treat 
as "allowed" ail claims "proved" and "filed," or unless the trustée had 
no standing to object. 

[3] Part of appellee's claim was alleged to be entitled to priority. 
This is governed by paragraph 3 of Conant's offer. Appellee's con- 
tention is that the exclusion of Fred M. Mann's claim meant that ail 
other priority claims then on file should be paid. From paragraph 5 
it will be learned that Fred M. Mann was asserting the right of pos- 
session of spécifie property in the trustee's hands, and that the matter 
was already in litigation. No other priority claim appears to hâve 
been in that status. Therefore Fred M. Mann's claim was excepted 
from the gênerai provision of paragraph 3 for spécifie treatment in 
paragraph 5. The gênerai provision of paragraph 3 is for the pay- 
ment of priority claims "which bave been heretofore or may hereafter 
be allowed as entitled to priority." Claims already filed were given 
no advantage over claims that might subsequently be filed. If appel- 
lee's position is right, Conant intended to bind himself to pay ail pri- 
ority claims that might be presented during the remaining five months 
of the year for making claims, without any liberty to resist illégal or 
padded claims. That Conant intended to pay creditors more than was 
actually due them seems hardly crédible, and certainly is not inescapa- 
bly established by the wording of the ofl^er. Respecting the unsecured 
part of appellee's claim, the matter is even clcarer, for the offer was 
to pay only those creditors "whose claims are by order of court al- 
lowed as such in the bankruptcy proceedings." 

[4j Because a pay ment to appellee beyond what may be justly due 

would not concern the bankrupt or the other cred-itors, it is argued 

that the trustée had no lawful standing to object. But a purchaser at 

a judicial sale becomes a party to the proceedings, and brings himself 

190 F.— 56 
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within tHe court's jurisdiction in the cause for tHe enforcemént, not 
only of the terms of sale against him, but also of terms in his favor 
against the officer who has made the sale. Inasmuch as the allowance 
of claims then or thereafter filed was a judicial act to be had in the 
bankruptcy proceedings, the bargain necessarily included the keeping 
open of the estate during the year and the proper action of the trustée 
on Conant's behalf respecting the judicial allowance of claims. This 
is explicitly shown by the last sentence in paragraph 4, which provides 
for an accounting at the end of the year when ail claims shall hâve 
been adjusted. In paragraph 6 Conant's gênerai undertaking to pay ail 
costs and expenses is not destroyed, in our opinion, by the spécifie 
inclusion of the trustee's fées and expenses "as this day adjusted and 
agreed upon between us" and of additional expenses incurred (as, for 
example, in keeping the plant running) down to the conveyance of the 
property to Conant. Nothing in the contract thereforé ended the ad- 
ministration of the estate at the time of the sale; but, on the con- 
trary, a due exécution thereof required that the administration be con- 
tinued throughout the year. 

As appellee's demand for payment without judicial investigation of 
his claim is based on the assumed validity of Conant's ofïer and the 
creditors' and the court's acceptance, by the présent décision neither 
an approval nor a disapproval of this method of disposing of a bank- 
rupt's assets is intended. 

The order of the District Court is reversed, with the direction to 
restore the trustee's objections, and to proceed further not inconsist- 
ently with this opinion. 



CITY OF MANCHESTER v. LANDRY. 

(Circuit Court of Appeals, First Circuit October 24, 1912.) 

No. 980. 

1. Courts (§ 365*) — Fédéral Courts— Foixowino State Décisions. 

A décision of a state court of last resort that a municipal corporation, 
actlng through a subordinate statutory organization, may be llable for 
négligence in the construction of public works, is blndlng on a fédéral 
court In a case subsetiuently arislng, where the clrcumstances are such 
as to ralse the same question of law. 

[Ed. Note.— For other cases, see Courts, C«nt. Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dlg. § 365.*] 

2. Masteb and Servant (§ 125*) — Masteb's IjIabilitt fok Injuey to Serv- 

ant — Defective Applianoes. 

A master Is llable for an injury to an employé through the breaking 
of a hoolc, furnlshed for his use, whlch was made of unsultable ma- 
terlal, where It had been in use for two months, although it was orlg- 
inally put in use through the négligence of a fellow servant of the In- 
jured employé. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. |§ 
243-251; Dec. Dig. § 125.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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3. Masteb and Servant (§ 201*) — Master's Liability foe Injuet to Serv- 

ant CONCUBEENT ÎS'ESLIGENCE. 

A master, through whose négligence a servant Is injured, is not re- 
lieved from liability because t : négligence of a fellow servant concurred 
in producing the injury. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. §§ 
515-534 ; Dec. Dig. § 201.*] 

4. Evidence (§ 514*) — Subjects of Expert Testimony. 

In an action for injuries to a servant by the breal^ing of a hook made 
(5f Steel, Instead of malléable Iron, the différence in practical opération 
between hoolîs made of the différent materials was a proper subject for 
expert testimony. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2319-232,3; 
Dec. Dig. § 514.*] 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire. 

Action by Joseph Landry against the City of Manchester. Judg- 
ment for plaintifï, and défendant brings error. Affirmed. 

George F. Morris, of Lancaster, N. H. (Oscar F. Moreau, of 
Manchester, N. H., and Drew, Shurtleff & Morris, of Lancaster, 
N. H., on the brief), for plaintiff in error. 

Henry F. Hollis, of Concord, N. H. (Alexander Murchie and 
Robert C. Murchie, both of Concord, N. H., on the brief), for de- 
fendant in error. 

Before COLT, PUTNAM, and DODGE, Circuit Judges. 

PUTNAM, Circuit Judge. This is a writ of error taken from a 
judgment for the plaintifîE in the District Court for the district of 
New Hampshire. The record shows a very considérable group of 
alleged errors; but, on the whole, we find only a few that require 
attention. The déclaration, so far as we need recite it, is as fol- 
lows : 

"On * • • the 26th day of October, 1910, said défendant corporation 
was voluntarlly and for its own beneflt constructing a certain sewer in the 
uortherly part of said Manchester, on River road near 'Starli Park,' so 
called, and owned, managed, and operated certain carriers, cables, chains, 
holsts, mats, and mat hooks in the construction of said sewer, and said plain- 
tiff was then and there in the employ of said défendant as a servant ; that 
said défendant set said plaintiff at the work of handllng certain chains or 
guys to hold a certain steel cable in po.sition over said sewer, whereupon 
it became and was the duty of said plaintiff to handle said chains or guys 
so as to hold said cable in position, and to fasten and unfasten said chains 
or guys as directed, and it thereupon became and was the duty of said défend- 
ant then and there to provide and maintain for said plaintiff * * * j-ea- 
sonably safe machinery and appliances, * * * in performing the duties 
of his employment as aforesaid; » • * that said plaintiff was then and 
there In the exercise of due care. 

"Yet said défendant, carelessly and negligently, and in breach of its duty 
to said plaintiff, as aforesaid, * * * falled to provide and maintain 
* • * reasonably safe machinery and appliances, » * * but, on the con- 
trary, then and there carelessly and negligently set said plaintiff to work 
as a part of his said employment handllng said chains or guys, and fastening 
and unfastening the same, * * * with unsafe and unsuitable machinery 
and appliances; * * * that while said plaintiff was then and there at 

•For other cases see same topic & § numeeh In Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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work handling one of said chalns or guys as aforesaid, and In the exercise 
of due care, said plaintifC being unaware of tlie dangers of his employment, 
aiid not haviug been warued or instructed wltb regard tliereto, a certain 
détective and uusuitable mat bock broke, causlng said cable to vibrate, and 
said chain or guy to wliip about violent^', and to catch said plaintifï about 
tlie body and throw bim with great force into said sewer. * * * ail on 
accoiint of said defendant's négligence, carelessness. and breach of duty afore- 
said, so tbat said plaintifC was grievously injured, * * * to tlie damage 
of the plaiutiff." 

The verdict and judgment of the District Court were for the 
plaintiff, with damages assessed at the sum of $8,500. 

The work of construction in this case was done by a statutory 
board, known as the. "board of street and park commissioners." 
Some question arose whether the work of construction was that 
of building a sewer, with highway work incidental thereto, or in 
the way of constructing a highway, with the sewage work inci- 
dental thereto. We are not clear that this distinction is of any im- 
portance in any event, but the jury found specially that the work 
was for "sewage purposes." This finding involved so largely ques- 
tions of fact in the broad sensé of the expression that it is not in 
our power to set it aside, and from what we hâve learned of the 
case we would not be inclined to if it were. 

f1] The main contention is that, inasmuch as the work was 
done by the board we hâve named, and the plaintifif was employed 
by that board, the city could not in law be held responsible for 
what occurred. Many propositions were submitted to us pro and 
con as to this; but we bave carefully examined the opinion in 
Lockwood V. Dover, 71 N. H. 209, 61 Atl. 32; and the statutory 
circumstances to which we bave referred are, so far as we can 
discover, the same there as hère. In that case the city of Dover 
was held responsible. Although the décision was by a divided 
court, we regard it as conclusive on us on this writ of error. In- 
asmuch as Lockwood v. Dover was decided before the rights in 
the pending case arose, and was strictly local in its character, we 
are concluded by it; and we are inclined to think, we should not 
vary from it if we were not thus concluded. We will add that, not- 
withstanding the suggestions to the contrary, it never lias been 
doubted or modified in any subséquent New Hampshire case. 

So far as the alleged fault described in the déclaration is 
concerned, it is claimed to hâve grown out of the use of a hook 
made of steel, instead of malléable iron, at a point which was 
liable to great and sudden strain, and that steel is brittle, and was 
unsuitable for this purpose. The verdict of the jury necessarily 
sustained the position of the plaintifï in this particular; and it is 
so absolutely clear, on a question of this character and on the évi- 
dence hère, that we hâve no jurisdiction to disturb the verdict that 
we give that point no further explanation. 

[2] It seems that, some months before the accident happened, 
the hook in question, which was properly constructed, gave out, 
and the foreman went to a blacksmith shop on the premises to ob- 
tain a new hook. The blacksmith looked about his shop, and, find- 
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ing nothing efsè, fashioned out a hook from a pièce of steel which 
he found incidentally at hand. It was the breakirig of this hook 
which brought about the plaintiiï's injury. If this substitution 
had occurred contemporaneously with the accident, or even within 
a very short time before it, the case would probably hâve been 
the usual case arising from the mère ncghgence of a coemployé, 
and therefore would hâve given the plaintiff no riglit of action 
against the employer. The fact vv'as, however, that the unsuitable 
hook had been in place for tvvo months, so that the employer, with 
the usual inspection which it might hâve been expected to make, 
is chargeable with the condition as it existed ; and the case, there- 
fore, is one which did not relieve the employer from the dnty of 
furnishing proper tools and appliances which rested directly upon 
it, as lias been settled in the fédéral courts by a long line of déci- 
sions of which we need refer to onlv two, namely, Texas & Pacific 
Railway Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 
1136, and Stevens v. Chamberlin, decided bv us, and reported in 
100 Fed. 378, 382, 40 C. C. A. 421, 51 L. R. A. 513, et seq. 

[3] It is said that the engineer, ■ who had charge of operatinj: 
the hoist to which the hook appertained, applied suddenly the full 
power of his engine in a way that the employer was not called 
upon to anticipate, and that the plaintiff was himself in fault ; 
but we find on thèse propositions no such prépondérance cf proof 
as would justif}^ us in interfering as a court of law. In fact, 
we may say we find no tangible évidence whatever. So far, 
moreover, as the first proposition is concerned, it is sufïicient that 
the employer was found at fault ; as, by well-settled rules of law, 
the plaintiff would not be barred from recovering merely because 
the négligence of the engineer concurred with that of the em- 
ployer. 

Neither is there anything to sustain the claim that the as- 
sumed or proved knowledge of the plaintiff with référence to the 
circumstances was such as, in any view of the law, would relieve 
the défendant. Inconsistently with this point made by the défend- 
ant, it insists that there was no probability that a steel hook would 
break where an iron hook would not ; and it claims that the évi- 
dence of plaintift''s expert is to this effect. Indeed. this question of 
différence between an iron hook and a steel hook is not commonly 
understood, and especially would not be presumed to be under- 
stood, by a man of the plaintiff's shown expérience and condition 
of life. This entire question, as well as any possible suggestions 
with référence to alleged assumption of risk by the plaintiff, which 
is directly connected with the topic of the extent of his knowledge 
as to the nature of the hook, is on the record so clearly for the 
jury that we do not think we should hâve been asked to pass upon 
such a proposition. 

[4] In this connection an exception was taken to the permis- 
sion of the court to allow an expert to testify in référence to the 
practical conditions in opération between the différent kinds of 
hooks.' This is clearly a topic outside the common line, and the 



199 FffiDEEAIi EBPORTEB 

case coùld not properly hâve been tried to a jury without the as- 
sistance of the explanations of witnesses of that character. 

It does not seem to us that the other questions raised by the 
city require that we should pursue this opinion further. 

The judgment of the District Court is affirmed, with interest, 
and the défendant in error recovers his costs of appeal. 



KIRKPATEIOK v. HAENESBBEGBR. 

(Circuit Court of Appeals, Flfth Circuit. November 1, 1912.) 

No. 2,360. 

Bankbuptct (§ 440*) — Recovebt of Pbopertt — Plenaky Suit — Pétition to 
Stjpebintend and Révise. 

Where a plenary suit was brought by a bankrupt's trustée to recover 
money and property from a third person, tlie judgment therein was a 
judgment or decree in a controversy at law or in equity arising in banli- 
ruptcy proceedings, reviewable only by appeal, as provided by Bankr. 
Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 (U. S. Oomp. St. 1901, p. 3431), 
and not a proceeding 1p bankruptcy, reviewable by pétition to review, 
under section 24 b. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dlg. § 915; Dec. 
Dig, § 440.*] 

Pétition to Superintend and Revise Proceedings of the District Court 
of the United States for the Southern District of Georgia, in Bank- 
ruptcy ; Wm. B. Sheppard, Judge. 

Pétition by M. V. Kirkpatrick against Wyatt A. Harnesberger, as 
trustée in bankruptcy of T. W. Kirkpatrick. Dismissed. 

Samuel H. Myers, of Augusta, Ga., for petitioner. 
WilHam H. Fleming, of Augusta, Ga., for respondent. 

Before PARDEE, Circuit Judge, and NEWMAN and MEEK, Dis- 
trict Judges. 

NEWMAN, District Judge. This is a pétition to superintend and 
revise the action of the District Court for the Southern District of 
Georgia, and is brought hère under paragraph "b" of section 24 of 
the Bankruptcy Act of 1898. The matter sought to be reviewed is a 
final decree in the case of Wyatt A. Harnesberger, Trustée in Bank- 
ruptcy, V. M. V. Kirkpatrick, rendered by the District Court on April 
17, 1912. 

The decree was entered in a plenary suit on the equity si de of the 
court, brought by the trustée in bankruptcy of T. W. Kirkpatrick 
against M. V. Kirkpatrick, the wife of the bankrupt. The bill al- 
lèges that on October 24, 1906, T. W. Kirkpatrick filed his voluntary 
pétition in bankruptcy, and on the same day was adjudged a bankrupt ; 
that on October 17, 1906, Harnesberger was appointed trustée, gave 
bond, and duly qualified as such trustée; that on November 17, there- 

'Por other cases see same topic & § numbee In Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
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after, the bankrupt was examined before the référée in bankruptcy, 
and stated the follovving facts: 

"That for several years prior to April 3, 1906, he was the owner in hl3 
own name of certain real esta te in the city of Atlanta, Ga., which on or about 
the 3d day of April, 1906, he sold for $5,500 in cash ; that eut of this sum he 
paid off several debts, and had remainlng in his own hands on or about April 
3, 190(5, as a part of the proceeds of the sale of his said realty, the sum of 
$2,400 ; that on or about April 3, 1906, he delivered over to his wife, M. V. 
Kirkpatricli:, the défendant, the entire sum of $2,400, and placed the same in 
her name in the Merehants' Banlc of Augusta, Ga. ; that the only money he 
owed his wife was $325, whioh she let him hâve about the year 1900, when 
he was living in Atlanta ; that he delivered the entire $2,400 over to his 
wife in settlement of said debt of $325 ; that on or about April 24, 1906, his 
said wife, the défendant, took $1,500 of said money and bought out the stock 
of goods at the store of J. H. Echoff, 732 Meintosh street, Augusta, Ga. ; that 
at said place a grocery store and bar are now being conducted in his wife's 
name, under his own immédiate control and supervision, his said wife taking 
very little part in conducting said business ; that there was still in the Mer- 
chants' Bank to the crédit of his wife about $400 more of the $2,400 deposited 
there in her name as aforesald." 

After quoting the above facts from the testimony of the bankrupt 
before the référée, the bill proceeds: 

"The debts due the creditors of said T. W. Kirkpatrick as set out in his 
schedule were in existence, as your orator is informed and believes, prior 
to April 3, 1906, the date when said T. W. Kirkpatrick delivered over to his 
wife the said $2,400 in cash in payment of a debt of $325, whIch act was in 
law a mère voluntary gift of the différence between the $2,400 and the amount 
of said debt, and is, therefore, void in law as agalnst the creditors of said 
T. W. Kirkpatrick, who was at the time made insolvent by said gift, which 
resulted to the injury of his existing creditors, now represented by your 
orator. 

"On November 19, 1906, your orator, as trustée aforesaid, made demand 
on the said défendant to pay over to him the balance of said $2,400, after 
deducting the amount of said debt due her by her husband ; also to pay 
over to him the balance of said $2,400 now standing in the Merehants' Bank 
to défendants crédit ; also to deliver over to him the stock of goods and 
other Personal property in the store at 732 Meintosh street, Augusta, Ga., 
purchased with part of the said $2,400 as aforesaid, ail of which demands 
were refused. 

"The assets of said bankrupt estate in the hands of the trustée are not suf- 
iicient to pay the creditors, and, as your orator is informed and tielieves, the 
said défendant, M. V. Kirkpatrick, bas no property of her own out of which 
a judgment in this suit could be realized." 

The prayers were that the gift by Kirkpatrick to his wife of the 
différence between the $2,400 and the debt due her be declared nuli 
and void as against the creditors of Kirkpatrick existing at the date 
of the gift and now represented by the trustée ; that the défendant be 
required to dehver over to the trustée any balance of the money now 
remaining in the Merehants' Bank of Augusta as part of the original 
deposit of $2,400; that she be required to deliver over a certain stock 
of goods, money, accounts, etc„ bought with a part of the original 
$2,400 illegally paid by Kirkpatrick to his wife; that judgment be 
given against the défendant for the sum that should represent the 
différence between the amount of the gift illegally made to her and 
the amount of cash and value of property that she may, under the 
former prayers of the bill, deliver over to the trustée; that the trus- 
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tee hâve a writ of injunction restraining the défendant from dispos- 
ing of certain property ; and for such other and further relief as 
equity may require. 

A subpœna, as is usual in equity, was attached to this bill, and an 
injunction was granted as prayed ; the order providing. however, that 
in the event the défendant should give bond, with good and sutTicient 
security in the sum of $4,000, which should be approved by the court, 
conditioned to pay any judgraent or decree that might be rendered 
against her in said cause, the provisions of the restraining order 
should thereupon be dissolved. A bond dissolving this injunction or 
restraining order was given on November 20th by M. V. Kirkpatrick, 
with Paul Heymann as surety. 

There was an answer by the défendant, and a replication. The case 
was referred to the standing master, who made a report. The Dis- 
trict Judge rendered an opinion on the question of jurisdiction. The 
report of the master was confirmed by the District Judge presiding, 
and a final decree rendered against M. V. Kirkpatrick and Paul Hey- 
mann, the surety on the bond,, for the sum of $2,075, with interest. 
The whole record shows that the proceeding was, as indicated above, 
a plenary suit, brought by the trustée of the bankrupt against the wife 
of the bankrupt, to recover certain funds alleged to hâve been given 
her by the bankrupt. 

This is a case where a pétition to superintend and revise is inap- 
plicable. It bas been often held by the courts, since the passage of 
the Bankruptcy Act of 1898 that section 24, par. "a," provides the 
proper method by which a case of this kind should be brought to the 
Circuit Court of Appeals, that is, by appeal, and that paragraph "b" 
of section 24 does not provide the proper method, but that it applies 
to matters coming within the administration of the bankrupt estate, 
and not to suits brought by the trustée against adverse claimants by 
plenary proceedings in equity. In McCarty v. Coffin, 150 Fed. 307, 
80 C. C. A. 195, this court, in the opinion by Circuit Judge Shelby, 
said this as pertinent to the question involved hère: 

"ïbe foregoing statement of the tillesations of ttie pétition wliich be.i!;;in 
tliis suit shows it to be in sulistanee oue to caiioel the title lield by McCarty 
and to decree tlie title was in Coitiu as trustée The pétition is variously 
called by the parties in the subséquent proceedings a motion, a summary pro- 
ceeding, and a bill. It is not written with that technical skill and proper 
forniality usually found in a bill to cancel an adverse conveyance and to vest 
title lu t;he complaiuaut ; but we fiiid in the pleadings ail the necessary aver- 
uients, and it coucludes, if not with the usual prayer, by asking the court 
to grant the relief sought. The suit raises a distinct and a separable issue, 
and is one of those 'coutroversies arlsliig in ban!;ruptcy proceedings' over 
whicli the Circuit Courts of Appeals hâve apiiellate inrisdlction under section 
24a of the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541, 'M Stat. S-ïS 
lU. S. Comp. St. 1901, p. 34.31]). The case does uot fall within section 25a, 
which relates to appeals from .ludgnients in certain enumerated steps in 
bankruptcy proceedings. Ilewlt v. Berlin Machine Works, 194 U. S. 29(i, 
."ÎCK), 24 Sup. Ct. 690, 48 L. Ed. 986; Dodge v. Norlin. 13,3 Fed. 3(j.'î, 66 C. C. A. 
425. The motion to dismlss the appeal is overruled. We now consider the 
case on Us merits." 
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In Doroshow v. Ott, 134 Fed. 740, 67 C. C. A. 644, a case decided 
;by the Circuit Court of Appeals for the Third Circuit, the substance 
of the opinion, by Circuit Judge Gray, is probably summed up in the 
headnote to the case, which is as follows : 

"A suit in equity, commenced by a trustée in bankruptcy in a District 
Court against an adverse claiiiiant of property to litigate tlie title tliereto 
luider authority of Banlcr. Act July 1. 1898, g 67e (30 Stat. ô(it, c. 541 |U. S. 
Comp. St. 1901, p. 3449]), as amended liy Act Feb. 5, 190:-! (;)2 Stat. 800. c. 4,S7 
[U. S. Comp. St. Supp. 1903, p. 417J), is net a proceedinj; in baniu'uptey. but 
an Independent suit, and a decree or order tberein is not subject to révision 
by tlie Circuit Court of Appeals under section 24b of the act (."O Stat. 553 
[U. S. Comp. St. 1901, p. 34331), although the District Court is also tbe court 
of bankruptcy adniinistering tbe estate, and an injuiiction is also asked to 
restrain tbo défendant from prosecuting an action of replevin for tbe prop- 
erty in a State court." 

In the same volume (134 Fed. 778, 67 C. C. A. 500) is the case of 
Tallcott V. Friend et al., etc., by the Circuit Court of Appeals for the 
Seventh Circuit. The second headnote in that case will show, also, 
what was decided by that court in the question under considération 
in this case: 

"Bankr. Act July 1. 1S98. §§ 2.'î. 24, 25 «0 Stat. 5.^2, 553, c, 541 [U. S. Comp. 
St. 1901, pp. 3431, 34.32]), establishes a clear distinction lietween proceediu!,'s 
in bankruptcy and controversies at law aud in equity arisins in the course 
of bankruptcy proeeediusîs. and also. in connection with Act March 3, 1891. 
creatiug the Circuit Court of .Vi;peuls (20 Stat. 826, c. 517 [U. S. Comp. St. 
lOOl, p. 547J), prescribe the nianner in whicli judfrnients or orders in each 
class of cases are revievrable. and sucb particular mode is exclusive. A judg- 
ment or decree lu a contro\-ersy at law or in equity arising lu bankruptcy 
proceedings is reviewable by the Circuit Court of Appeals, under its orgiinic 
act, and section 24a, by appeal or on writ of error, as niay be appropriate, 
while a judgnient or order iii a lU'oceeding in bîiukruptcy, if one of those 
specially enunierated in section 25a. is reviewaVile only by appeal, and, if 
uot witliin such excejiled cases, unless rendered on a jury trial, can only be 
reviewed on original pétition as i)rovided in section 24b." 

District Judge Keller, delivering the opinion of the court for the 
Circuit Court of Appeals, Fourth Circuit, in Thompson v. Mauzy, 174 
Fed. 611, 98 C. C. A. 457, from prier décisions of the courts, reached, 
as he States, this conclusion : 

"That there is a clear distinction Ix'îwen]! 'controversies arising in bank- 
ruptcy proceedings' as meiitioned in section 24a and the 'l)roceedings in bank- 
ruptcy,' wbieb by section 241i. tlie Cii-cnit (Joni'ts of Ai>peal are given juris- 
(iiction to superintend and revise 'nu matter of law'; tlie former belng gen- 
erally held to cinVirace questions lietween tbe trustée, reprosonting the bank- 
rnpt and bis creditors, on tbe one side. and advei'se claiuuints. on tbe otber, 
M.nd not directly affecting tbose iuluiinistrative orders and .jndgnients ordi- 
narily known as 'proceedings in bankrujitcy.' and the latter beiug coniined 
to those questions arising between the bankrui)t and bis creditors which ar«^ 
the very subject of such administrative orders aud judgmenis. from tbe péti- 
tion for adjudication to the discharge, and including tlu' intermcdiate ad- 
niinistrative steps. and sucb controversies as arise between parties to the 
bankruptcy proceedings as are involved in the allowance of clanns, flxing 
their priorities, sales, allowances, and otber matters to be disposed of sum- 
marily." 
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After thus stating his conclusion from the authorities, Judge Keller 

proceeds : 

"Thls distinction Is emphasized by the provisions of section 23a, prescrib- 
ing limitations of the Circuit Courts of the United States in controversies at 
law and In equlty between trustées in banlsruptcy, as such, and adverse 
claimants, coneemlng the property acquired or clalmed by such trustées. 
In re Friend, 134 Fed. 778, 67 C. O. A. 500, and eases there cited. The dis- 
tinction between 'controversies at law and in equity between trustées and 
adverse claimants,' and 'proceedings in hankruptcy,' is pointed out and dwelt 
upon in Bardes, Trustée, v. First National Bank, 178 U. S. 524, 20 Sup. Ct 
1000, 44 L. Ed. 1175 ; and, although that case was decided prior to the amend- 
ment of 1903 (section 23), it Is quite as authoritative upon the question of 
this fundamental distinction as when it was rendered. In Ilolden v. Strat- 
ton, 191 U. S. 110, 24 Sup. Ct. 45,. 48 L. Ed. 118, the Suprême Court says: 
'The distinction between steps in bankruptcy proceedings proper and con- 
troversies arising out of the settlement of the estâtes of bankrupts is rec- 
ognisîed In sections 23, 24, and 25 of the présent act, and the provisions as to 
revision in matter of law and appeals were framed and must be considered 
in View of that distinction.' " 

In Morehouse v. Pacifîc Hardware & Steel Co., 177 Fed. 337, 100 
C. C. A. 647, the Circuit Court of Appeals for the Ninth Circuit, in 
the opinion by Circuit Judge Gilbert, the following view of this ques- 
tion is expressed : 

"It is concelvable that the line or démarcation between 'proceedings in 
bankruptcy' and controversies at law and in equity arising 'in the course of 
bankruptcy proceedings' may in some cases be obscure; but, generally speak- 
ing. the former Inciude ail questions arising in the administration of the 
bankrupt's estate, such as the appolntment of receivers and trustées, orders 
requiring the bankrupt to surreuder property of the estate in bankruptcy, 
orders requiring the liankrupt's voluntary assignée to surrender property of 
the estate, orders glvlng priority to the claim of a créditer, orders directing 
a set-off of niutual debts, and orders confirming the composition. Thèse are 
questions whlch, with a view to the prompt administration and distribution 
of the assets of the bankrupt, the law permlts to be summarily disposed of 
by revision. The lutter inciude ail controversies and questions arising be- 
tween the trustée and adverse claimants of property as property of the es- 
tate, whether the property be in his possession or theirs." 

In Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
48 L. Ed. 986, Chief Justice Fuller, in the opinion, to the same gên- 
erai effect a£ the above décisions, says this. 

"If the trustée had carrled the case to the Circuit Court of Appeals on pé- 
tition for supervision and revision under section 24b of the Bankruptcy Law, 
the case would hâve fallen within Holden v. Stratton, 191 U. S. 115 [24 
Sup. Ct. 45, 48 L. Ed. 118], and the appeal to this court would hâve failed. 
But he took it there by appeal, though accompanled by some apparent effort 
to avait himself also of the other method. And as the Berlin Machine Works 
asserted title to the property in the possession of the trustée by an inter- 
vention raising à distinct and separable issue, the controversy may be treated 
as one of those 'controversies arising in bankruptcy proceedings' over whlch 
the Circuit Court of Appeals could, under section 24a, exercise appellate ju- 
risdictlon as in other cases. Section 25a relates to appeals from judgments 
in certain enumerated steps in bankruptcy proceedings, in respect of whlch 
spécial provision therefor was requlred (Holden v. Stratton, supra), while 
section 24a relates to controversies arising in bankruptcy proceedings In the 
exercise by the bankruptcy courts of the jurlsdictlon, vested in them at law 
and in equity by section 2, to settle the estâtes of bankrupts and to déter- 
mine controversies in relation thereto (Hutchlnson v. Otls, 190 U. S. 552 
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123 Sup. a. 778, 47 L. Ed. 1179]; Burleigh v. Foreman, 125 Fed. 217 [60 
C. C. A. 109])." 

It is unnecessary to cite furtlier décisions of the courts, as they seem 
to be substantially in accord and to the effect of the foregoing. On 
this subject see, also. Collier on Bankruptcy (9th Ed.) p. 507, et seq., 
Remington on Bankruptcy, vol. 2, p. 1712, et seq. and Loveland on 
Bankruptcy, vol. 2, p. 1414, § 808 et seq., wherein this question is 
discussed and the authorities cited. 

It is perfectly clear, therefore, that this case could only corne into 
this court and be heard on appeal, and not on a pétition to superin- 
tend and revise. The pétition must be dismissed; and it is so ordered. 



GALYBSTON, H. & S. A. EY. CO. v. UXITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. October 7, 1912.) 

No. 1,949. 

Railboads (§ 229*) — Safety Apfliasce Act — Construction — Air Beakes — 
Defects in Transit — Kepair. 

Safety Appliance Act Marcli 2, 1893, e. 396, 27 Stat. 531 (U. S. Comp. 
St. 1901, p. 3171), makes it uulawful to use in interstate commerce any 
locomotive not equipped with a power drlvlng wheel brake and appli- 
ances for operating the train brake System, or to run any train in sucli 
trafic wàlcli lias not a sufBcient number of cars in it so equipped with 
power or train biakes that the eugineer can control its speed without 
requirlng the brakeman to use the common hand brake for that purpose. 
Pending suit by the United States for penalties alleged to hâve been 
Incurred by defendant's opération of a train in interstate commerce on 
whleh the power brake System had beeome disabled in transit, Act Cong. 
April 14, 1910, c. 160, 36 Stat. 298 (U. S. Comp. St. Supp. 1911, p. 1327), 
was passed, supplementlng the prior act, and providing that vvhere any 
car shall hâve been properly equipped, and such equipment shall beeome 
defective while the car is being used on the carrier's line of rallroad, 
the car may be hauled from the place where the equipment is first dis- 
covered to be defective to the nearest available point where such car can 
be repaired without liabillty for the penalties imposed by the act, etc., if 
such movement is neeessary to make such repairs and they cannot be 
made except at the repair point. Held, that the amendment should be 
considered as a congressional construction of the act of 1S93, and hence 
where the power bralie System of a locomotive drawlng an Interstate 
train became defective in transit, and there were no facilities for repairs 
at the place vvhere the break occurred, défendant was not liable for pen- 
alties under the act in transiwrtiug the locomotive and train to the near- 
est repair point for the purpose of repair. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig. 
§ 229.* 

Duty of rallroad conipanies to furnish safe appliauces, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

Shelby, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
ern District of Texas. 

Action by the United States against the Galveston, Harrisburg &- 
San Antonio Railway Company to recover penalties for violation of 

*For other cases see same toplc & § nomeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the Safety Appliance Act. Judgment for the United States, and de- 
fendant brings error. Reversed and remanded, with directions. 

This action was brought to recover penalties for an alleged viola- 
tion of the act of Congress, known as the Safetj^ Appliance Act, ap- 
proved March 2, 1893 (Act March 2, 1893, c. 196, 27 Stat. 531 [U. 
S. Cornp. St. 1901, p. 3174]), as aniended by an act approved April 

1, 1896 (29 Stat. 85, c. 87), and as amended by an act approved March 

2, 1903 (32 Stat. 943, c. 976 [U. S. Comp. St. Supp. 1911, p. 1314]), 
and also for violation of the order of November 15, 1905, by the In- 
terstate Commerce Commission. The bill of exceptions shows the 
following proceedings before the court and jury: 

United States v. Galvestou, Harrisburg & San Antonio Railway Company. 

rvo. 12G. 

Be it rememliered tliat on tlie 12tli day of April, A. D. 1909, came ou for 
trial tlie above styled and uumbered cause, and thcreupou a jury was im- 
lianeled and sworn to try tlie same, vvheu tlie following agreed statement of 
tacts and supplemeiitai-y évidence was read and offered to tlie jury, and was 
ail the évidence adducod on the trial of the case : 

"1. Tliat the défendant railway Company Is a corpoi-atlon, duly organlzed 
and doiug business under the laws of the state of Texas, and having an of- 
lice and place of l>usiness at El Paso, in tlie county of El Paso, and state 
of Texas. 

"2. That said défendant Is a common carrier eiigaged in Interstate com- 
iiierce aniong the several states and territorles of the United States, and 
partieularly of the state of Texas, and was so engaged in said interstate com- 
merce on April 13, 1909, when it hauled upon and over its Une of railroad from 
a point on said Une 1% miles west of the station of Rosenfeld, iiito Sander- 
son, in Pecos county, In the state of Texas, withiii the jurisdiction of thls 
court, one train, to wit, 'Extra East,' drawn by locomotive engiue No. 826, 
said train containing interstate trafflc, and was composed of 41 cars, includ- 
ing the englue drawing said train, ail of which were equipped with power 
and train brakes, and the eiigine with a power brake wheel, as required by 
the act of Congress known as the 'Safety Appliance Act,' and the aniendments 
thereto, but that when said train arrived at Sanderson noue of the cars in 
said train had their brakes used and operated by the engiue of the locomo- 
tive drawing said train. 

''3. That when said locomotive engiue drawing said train left said de- 
fendant's terminal station at El l'aso, Texas, the said engiue and train were 
fuHy equipped wltli power and train brakes, which were so associated to- 
gether that said train brakes could be used and operated in the move- 
uient of said train, and were so used in the operatiou of said train by the 
engineer of the locomotive drawing said train, but that whlle in transit ou 
its Une of railway between its terminal stations of El Paso and Sandersou, 
Texas, a mile and a half east of tlie station of Rosenfeld, the low pressure 
reverse piston and valve in the steam end of the air pump on said engiue 
broke, which rendered it impossible for the engineer on said englue. No. S2ti, 
to further use said brakes in the movement of said train. 

"ïhis agreement is not intended to cover the issue of fact as to whether 
repairs could not hâve been inade ou said engiue short of the terminal sta- 
tion of Sanderson, as alleged in detendant's answer, or that said train could 
not hâve been set out on the siding at Rosenfeld, or on either one of the 
two sidings between Rosenfeld and Sanderson, and as to thèse two matters 
above stated évidence will be submitted, nor shall this agreement preelude 
either plaintiff or défendant from ofCering évidence on any other issue of 
fact other than those above specilied." 

C. J. Hankamer, introduced on behalf of the défendant, being duly sworn, 
testifled as follows : 

"On the 13th day of April, 1907, I had charge of the engiue, as engineer. 
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thst ptilled the 40 cars In question. Wlien we were about a mile and a half 
east of Rosenfeld the pump broke dowii; the reversinp; piston in the air 
pump, In the steam end of the air brake. I had no faeilities for repali-ing 
lise pump there where the accident occurred. The breali stopped the pump 
from woridng. It wouldn't malce any air. Prior to that time the pump was 
in first-class condition. Sanderson was the nearest place to the place of the 
accident at which this break could be repaired. Sanderson is a termina! of 
the railway, where they hâve machine shops and mechanics for the piirpose 
of repairing such breaks. From Rosenfeld there was no other place sliort 
of Sanderson. 1 had no appliance with which to niake the repairs to the 
pump, aud it had to be taken to Sanderson, the nearest place, to be repaired. 
I was going east at that time. The distance from Sanderson to Rosenfeld 
Is about 24 miles, I think; somewhere along there. The pump \\.is repaired 
at Sanderson when I took it in. I carried the train in from the place of the 
accident to Sanderson by using the hand brakes. The repairs conidii't hâve 
been made anywhere else, except at Sanderson. unless they had sent a 
machinlst eut tliere to do the worU. 1 did not hâve the material ont there 
to make the repairs, and the machinlst woiiid bave had to bring the niatcrial 
to do the work. It would hâve taken two hoiirs to repair the pinnp al'ter 
they had gotten everything to do it with. There were no faeilities at the 
place of the accident for dolng that kind of work, and there «ère no me- 
chanics there. We were a mile and a half east of Rosenfeld when the pnmp 
broke down. Retween the place of the accident and Sanderson tliere were 
tlirce side tracks that could hâve accommodated this eiitire tr.-iin. Tlie near- 
est one from where we were when the pump broke was about 7 miles. That 
was the siding at Longfellow. The next siding was at Emerson, «hieh was 
about 7 miles from Longfellow, and there was another siilini; liefweeti I''m- 
erson and Sander.son, about ?, miles from Emerson. At thèse three sidings 
there are no faeilities l'or repairing engines and siieh breaks as tlie one tliat 
occurred. At the time of this accident there were lots of trains on the 
road, and we needed ail passing tracks. We got an order at I.ongfellow to 
hold us out until they got a train out of Sanderf!on_ The Sanderson yard 
was blocked with trains. The traffic at that time was uriiis\iiilly heavy. We 
met three trains after the pump broke. They passed us goin;; the other way. 
My train was a freight. We had means of conurinnicating with Sanderson 
after we got to Longfellow. As to whether we could coninumicate with San- 
derson at the place where the pump broke. I do not recollect whetlier our 
caboose had a phone or not; I ain not positive; I do not kiiow. We couldn't 
communicate from the engine. Sanderson was a repair station, where they 
kept mechanics and material and shops for doing such repair work as our 
engine needed, and ail other det'ects and lireaks connected with the rallroad 
service, and that was the nearest station where faeilities and mechanics could 
be liad." 

Cross-examlned, the witness testified : "After the air pump on the ei!gine 
becaine Inoperative, none of the power brakes on any of the cars could be 
used, except by hand; there was no air on them. The only metliod after that 
was by hand brake. We could not hâve backed the train to the siding at 
Rosenfeld without sending out a flagman to protect us. If we had adopted 
that pian, I guess there was nothing to prevent us frorn backing the train 
back to the siding at Rosenfeld. I think the siding at Rosenfeld was of sulH- 
cient length to hâve accommodated our eiitire train. We communicated with 
Sanderson from the Longfellow telegraph station. Thex-e Is no teiegraiih sta- 
tion at Rosenfeld; just a biind siding. The distance from where the accident 
to the pump occurred to Longfellow was about 7 miles, I think ; about 7 
or 7^/i miles. We took the siding at Longfellow, and remained on that 
siding, as well as I can remember, about two hours, I think. It would take 
a locomotive with one car about 40 minutes to make the run from Sanderson 
to Longfellow; I guess it would take about 35 to 40 minutes, or 50 minutes. 
There were no repair shops at Loiigt'ellow; the repair shops were at Sair 
derson. As to whether the material could hâve been brought out there and 
the pump repaired where the accident occurred. the machiiiist would hâve 
had to come there aud examine the pump and see what was the matter, and 
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then send for the materlal and flx the puinp. As to whether he coBld not 
hare been Informed by wlre what the trouble was, so he could bring the 
materlal with hlm, I do not believe two men can take that pump eut and 
see what was the matter wIth it; two men couldn't take the pump down; 
the works on the pump are so heavy that two men couldn't hâve handled if. 
As to whether wehad more men on the train to help in the work, the pump 
is supposed. to be taken apart by mechanlcs. Wlth the ald of the two brake- 
men on the train, probably we could hâve taken It apart; I don't know. I 
guess I could hâve taken It apart, If I had had the proper tools to db It 
with. I guess a mechanlc could hâve made the repalrs at the place where 
the accident occurred, as well as at the shops, if he had had the proper tools 
to do it with. If the mechanlc at Sanderson had been notlfled by wire what 
the trouble was with the air pump, and had come up there equlpped in a 
manner so as to repalr it on the siding, I guess It could hâve been done 
there. The run from Sanderson up there could hâve been made In about 
40 or 45 minutes. It is downgrade ail the way from Eosenfeld to Sander- 
son, and ail the way down the hand brakes on the cars had to be used In 
braking the train when we made the run into Sanderson. At Emerson there 
was another siding. Emerson is about 8 nilles from Sanderson. The siding 
at Emerson was sufflcient to hâve accommodated our train, if we had desired 
to take it, if there were no cars on it. I do not recollect whether there 
were or not. Two trains passed us at Longfellow, a passenger and a freight. 
We met two trains there. A locomotive, properly equlpped, attached to our 
train after the air pump broke, could hâve handled the train and operated 
the Power brakes. Accordlngly, If an engine had been taken from one of 
the trains passing us, or if an engine had been sent to us from Sanderson, 
It could hâve pulled our train into Sanderson, and could hâve operated the 
power brakes." 

Redirect examination : "After the accident to the air pump, we didn't 
hâve anything but the hand brakes to operate. After the accident, we could 
go neither forward nor backward and use the air brakes. The engine was 
ail right, but the air brakes were Inoperative. The breaklng of the pump 
destroyed the air. We couldn't use anything but the hand brakes." 

Kecross-examination : "I stated that a passenger and a freight train 
passed us while we were at the place where the accident occurred. Those 
trains were golng west. We met them there at Longfellow. I also stated 
that we were detained there on account of the yard being blocked at San- 
derson. We couldn't get in on account of the yard being blocked with trains. 
The conductor told me that he had to stay there unti) they got a train out 
of Sanderson on account of the yard being blocked; they held the board on 
us. We wlred the train dispatoher at Sanderson from Longfellow, and he 
told us to take the train Into Sanderson by hand brakes." 

It Is further agreed between the parties that 17 trains passed the freight 
train In question on the day that sald air pump on the freight train broke. 

El Paso, Texas, April 13, 1909. 

I hereby certify that the foregolng Is a true and correct transcript of ail 
évidence adduced on the trial of the above-entitled cause. 

W. H. Long, Officiai Stenographer. 

And thereupon, the évidence being closed, the court Instructed the jury to 
find for the plaintiff In the sum of $100, and to the action of the court în 
so instructing the jury to return a verdict for the plaintiff, and In open 
court before the jury returned their verdict, the défendant then and there 
excepted, and also excepted to the judgment rendered thereon. 

jBefore PARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

T. J. Beall, of El Paso, Tex., for plaintiff in error. 
Chas. A. Boynton, U. S. Atty., of Waco, Tex., and Philip J. Doher, 
ty, Sp. Asst. U. S. Atty., of Washington, D. C. 
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PARDEE, Circuit Juclge. Involving the construction of the Safety 
Appliance Acts, two classes of suits, one for injury to employés and 
the other to penalize the railroads for noncompliance, hâve been 
passed upon by the courts. In the first it has been substantially set- 
tled that the duty on the railroads was absolute, and noncompliance 
without excuse. St. Louis & Iron Mountain R. v. Taylor, 210 U. 
S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061. In the other class, décisions 
hâve been conflicting; the Suprême Court not having passed on the 
précise question involved. 

Without reviewing the many cases cited in the briefs, or attempting 
to distinguish or harmonize them further than to note that in nearly 
ail no distinction is made as to whether the violation was voluntary, 
or the resuit of accident, without fault, and the resulting necessities, 
référence is made to two décisions in the Circuit Courts of Appeal 
which seem to the writer correctly reasoned and decided : 

Chicago, Northwestern Ry. Co. v. United States, 168 Fed. 236, 93 
C. C. A. 450, 21 L. R. A. (N. S.) 690, where it is said: 

"The object af tlie safety appliance statutes was manifestJy to require 
Interstate carriers to maintain their rolling stocli in a certain condition of 
safety. It could not hâve been the intention of Congress to impose this duty 
upon carriers, and at the same time deprlve them of the only practical 
method of meeting its requirements. Rolling stock must neces.sarily become 
defective, within the terms of thèse statutes, both by use and by accident. 
Repair shops cannot be kept on wheels. Sueh shops cannot be brougbt to 
the defective vehicle. The only practical method of railroading requires 
that such vehicles, when out of repair, sball be taken to the shops ; and i( 
they are wholly excluded from commercial use themselves, and from other 
vehicles which are commercially employed, they do not fall within any of 
the classes covered by the safety appliance acts. A carrier may move one 
or more cars by themselves to rei'.air shops, for the purpose of having them 
placed in condition to conform to the safety appliance acts, without being 
guilty of a violation of those acts while thus engagea in an honest effort to 
œeet their requirements." 

And United States v. Illinois Central R. Co., 170 Fed. 542, 95 C. 
C. A. 628, holding: 

"An Interstate railroad is guilty of violating Safety Appliance Act Mardi 
2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), if it starts lu 
transit a car containing Interstate commerce with a defective coupling, which 
could hâve been discovered by inspection, but not so if the car, when started, 
had no dlscoverable defect, l3ut developed one in transit, and there was no 
subséquent lack of diligence either in discovering or repairing the same." 

Pending this suit, Congress passed an act, approved April 14, 1910 
(36 Stat. 298, c. 160 [U. S. Comp. St. Supp. 1911, p. 1327]), the title 
of which is as follows: 

"Chap. 160. An act to supplément 'An act to promote the safety of em- 
ployés and travelers upon railroads by compelling common carriers engaged 
lu Interstate commerce to equip their cars wlth automatic couplers and con- 
tinuous brakes, and their locomotives with driving wheel brakes, and for 
other purposes,' and other safety appllances acts, and for other purposes." 

The proviso in section 4 of that act is as follows : 

"Provlded, that where any car shall hâve been properly equipt)ed, as pro- 
vided in this act and the other acts mentloned herein, and such equipment 
shall hâve become defective or Insecure while such car was being used by 
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snoh carrier upon Its Une of railroad, such car may be hauled frora tlie plaça 
where sucli equipment was flrst discovered to be defeetlve or insecnre, to the 
nearest available point where such car can he repalred, without liability for 
the penalties imxwsed by section 4 of this act, or section 6 of the act of 
March second, eighteen hundred and niuety-three, as anieuded by the act of 
April first, eighteen hundred and ninety-six, if such movenieut is necessary 
to make such repairs, and such repairs cannot be made except at such re- 
pair point." 

By incorporating the provision just quoted, and declaring the same 
as a supplément to the act of 1893, we may safely infer that it was 
intended by Congress to give the proper construction to the act of 
1893. 

If this view is correct, then it seems clear that the instant case 
should be reversed and remanded, with instructions to award a new 
trial and thereon, on the same évidence being given, to direct a ver- 
dict for défendant below, for the case shows that the engine and train 
were admittedly in perfect condition as required by the statute when 
started, and that the break occurred suddenly af ter going at least 
300 miles, and that, as there were no facilities for repairs at the point 
where the break occurred, it was carried to the first and nearest 
repair point for the purpose of repair. 

However this may be, this court is of opinion that on the évidence 
in this case the question of good faith and proper diligence in clearing 
the tracks and in moving the train for repairs was one of fact, and 
should hâve been submitted to the jury. 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to award a new trial. 

SHELBY, Circuit Judge, dissents. 

GRUBB, District Judge. I concur in the judgment of reversai, and 
in the opinion of the court, in so far as it holds that the cause should 
hâve been submitted by the court below to the jury. 

While the language of section 2 of the act of March 2, 1903, might 
permit of a construction that would impose an absolute duty on the 
carrier, and absolute liability for the penalty provided for operating 
its train when not equipped as required, and while some courts bave 
so construed it, I agrée with the majority opinion that this would not 
be a reasonable interprétation of the original statute, and that the 
amendatory act of April 14, 1910, was intended to be declaratory only 
of the court's interprétation, to meet the décisions mentioned. Under 
the act of March 2, 1903, before its amendment, I think the carrier, 
if its train left a repair point properly equipped, is not compelled, 
upon discovery pi a defect between repair points, to hold its train at 
the point of discovery until the defect is remedied, in cases where 
it cannot be remedied at such point with the means at hand, but has 
the right to move the train in its disabled condition to the nearest 
repair point, if necessary to accomplish the repairs. 

The courts are in conflict as to whether the statute permits this 
raovement in connection with other cars being commercially used. 
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The original and amendatory statutes prescribe no such limitation, 
and it does not seem to me that a movement can be said for that rea- 
son alone to be inhibited as a matter of law. The question in each 
case dépends upon whether there is shown to exist a reasonable ne- 
cessity for moving the train to accomplish the repairs, and this is, 
ordinarily, properly determinable by a jury. It is true the facts in 
this case are undisputed, but an inference is required to be drawn 
from them, viz., whether they constituted the reasonable necessity 
demanded by the statute, or whether the carrier shoukl hâve sent 
a niechanic from Sanderson to Longfellow to repair the air pump, or 
sent the disabled engine to Sanderson for that purpose, to be re- 
turned to Longfellow to take in the train with air power, or sent a 
relief engine to Sanderson for that purpose, instead of hauling the 
train to Sanderson with the disabled engine by hand brakes. 

It seems to me that reasonable minds might reach différent conclu- 
sions as to the proper inference to be drawn, and for that reason I 
think the issue should be submitted to the jury. 



FUr.MOR V. NEW YORK LIFE INS. CO. 

(Circuit Court of Appcals, Tliird Circuit. Oetober 2'J, 1012.) 

Ko. 1,017. 

1. Dbatu (§ 2*) — Pkoof of Death — I'kesumption from U.N-EXP1.A1NED Ab- 

sence. 

Tlie presumptlori of death from the uiiexplained absence of a persou 
for more thau seveii yèaivs is a rule of law, but the presumption is not 
conclusive, aud the ultlniato question is one for the jury, where a jury 
is trier of the facts. One relyiiiî? on such unexplained absence niust 
prove it, and uiust prove more than the niere fact of alisence. Ho nmst 
alsD produce évidence to justify the inference that death is the probable 
reason why nothina is l<nown of the niissins; i)er.son, and niany facts are 
relevant to such Inquiry, from ail of wliich the jury nuist draw tlie 
inferences, both intermediate and final. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dis. 
§ 2.*] 

2. Tkial (§ 10.'3*) — IssTKucTiONS — Province of Court and Jury — Co.mments 

EY JUDGE ON EVIDENCE. 

While the judge of a fédéral court, in charging a jury, niay properly 
conuiient on the évidence, and niay express liis opinion freely thereon, 
the qualification must ahvays be borne in niind that the jury must be 
left free to détermine ultimately ail disputed facts and ail releyaut In- 
ferences to be drawn from a fact. 

[Ed. Note.— For otiier cases, see Trial, Cent. Dig. §§ 4;je-4.'iS ; Dec. 
Dig. § 193.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by Roberta I. FuUer against the New York L,ife In- 
surance Company. Judgment for défendant, and plaintiff brings er- 
ror. Reversed. 

•Pof other cases see same topic & § numbéb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
im F.— 57 
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S. S. Mehard and W. C. Dicken, both of Pittsburgh, Pa., for plain- 
tiff in error. 

W. W. Smith, of Pittsburg-h, Pa.,, James H. Mcintosh, of New- 
York City, and Gordon Sj Smith, of Pittsburgh, Pa., for défendant 
in error. , 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The beneficiary in a life in- 
surance policy brought this action, but offered no direct évidence of 
death, relying on the presumption arising from the insured's absence, 
unheard of, during more than seven years. 

[1] In discussing the presumption of death from an unexplained 
absence during seven years, Prof. Thayer, in his Preliminary Treatise 
on Evidence (page 319 et seq.), shows clearly that it is, and always 
has been, a rule of reasoning. Early in its development the jury were 
advised to follow it, because it probably accorded with the fact. 
Later, as expérience showed its usefulness and strengthened its prob- 
ability, they were given positive directions to follow it, and it thus 
became what is often spoken of as a légal presumption or a rule of 
law. Either phrase is convenient enough, if care be taken to keep in 
mind that the presumption has never been conclusive or irrebuttable. 
It is a rule of reasoning, a short eut between évidence and conclusion, 
although it is now a rule that should be followed by whatever tribunal 
is obliged to pass upon the facts of a particular absence. The stress 
is to be put on the word "unexplained." This has become the im- 
portant question, and it is always a question of fact. What weight 
is to be given to ail the circumstances that attend a particular absence ? 
And, as the final resuit of the inquiry, should death be inferred? 
Many circumstances may need considération; but they must ail be 
submitted to a jury, when that tribunal is the trier of the facts. 
Cases that disclose a chancellor's opinion concerning the weight of the 
explanatory évidence only show us how he reasoned upon the évidence 
that was then before him. They do not furnish a rule that is oblig- 
atory upon a jury, or upon another chancellor, in reasoning upon dif- 
férent, or even upon somewhat similar, évidence. He who relies upon 
an unexplained absence during seven years must prove it, and he 
must prove more than the mère fact of absence during that period. 
He must also produce évidence to justify the inference that death 
is the probable reason why nothing is known about the missing per- 
son. In the ordinary trial at law a jury must draw the inferences, 
both intermediate and final; and it will rarely, if ever, be the case 
that the facts concerning one absence will so closely resemble the facts 
concerning another that inferences drawn in the first inquiry will fur- 
nish a binding rule for the second. If a dispute exists about any of 
the facts, the jury must first détermine it, and they are then to draw 
from the facts thus ascertained whatever inferences may be proper. 
Even if the facts are undisputed, it is the jury that must draw the 
inferences, save perhaps in exceptional cases. In this class of con- 
troversies many questions arise that are peculiarly for that tribunal. 
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For example: What motive sent the missing person away, or pro- 
longedhis absence? What were his domestic relations? Where 
would he be likely to return? Has he been seen, or heard of ? With 
whom would 'he probably communicate? How extensive and how 
careful -was the seârch? What were his habits? Do any facts or 
circumstanGes siiggest violence or accident? And many ôther ques- 
tions might easily be added to the list, the important point being that 
the answers are relevant, if they throw light on his absence 5r his 
silence. They are ail matters of fact to be weighed and appraised by 
the tribunal to whom the inquiry is committed. The gênerai subject 
is well' understood, and it will be snfficient to refer to two récent col- 
lections of illustrative cases-^one in the note to Modem Woodmen 
V. Gerdom, 2 L. R. A. (N. S.) 809, and the other in vol. 13 of Cyc. 
Law &■ ProC; p. 297 et seq. We may also refer to 2 Greenl. Ev. 
(Lewis) § 278:.f, and 4 Wig. Ev. § 2531. 

Inthe-pending controversy, the following facts are âppàrénfly not 
denied: In January, 1885, Ira and Roberta Fuller were married, 
■ probably in: Brookville, a town in the western part of Pennsylvania. 
They moved to Dayton, Ohio, before September, 1887, and in that 
month he insured his life in her favor by a 20-year tontine dividend 
policy. A year or two afterwards they returned to Pennsylvania, liv- 
ing firSt in Allegheny, and afterwards in New Kensington, West- 
moreland county, a small town, where they kept bouse and boarded 
frorn 1891 until February 21, 1900. A daughter was born in 1888. 
In thé afternoon of February 21st, Fuller went away, telling his wife 
that he was going by train to Greensburg, a town in the same county, 
and would be home the next day in time to go with her to the theater. 
Tickets fOr the entertainment had been bought and were in her pos- 
session. On the train he repeated to a friend that he was going to 
Greensburg. Whether he did or did not go does not appear ; but on 
the afternoon of the 22d he met another friend at a hôtel in Pitts- 
burgh, and said that he was going home. Since that time, so far as 
we know, he has not been seen or heard of. His wife made immédi- 
ate efïorts to learn what had become of him. She employed a dé- 
tective agency, who pursued the inquiry for six months; and she 
asked the local lodges of the Elks and the Masons to help in finding 
him, hoping that their facilities throughout the country for obtaining 
information about a missing member might be of service. Nothing 
came of thèse efforts, or of some inquiries made by two other per- 
sons. He had been prominent in the business and social life of the 
town. At one time he had been a justice of the peace, and on the 
date referred to his business was real estate and insurance. He was 
also borough treasurer, and his officiai bond had been signed by 15 
sureties. It was soon discovered that he had embezzled from $4,000 
to $6,000 of the borough funds ; but no proceedings were taken 
against him, and his bondsmen paid the money. The community 
seems to bave regarded him with a friendly feeling, even after his 
défalcation became known. His appearance was likely to arrest at- 
tention; his height being more than 6 feet, and his weight 250 pounds. 
He was of social disposition and agreeable manners. So far as ap- 
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pears, hîs relations with his wife and daughter were normal and sat- 
isfactory. Apparently he was a kind and loving husband and father. 
After he disappeared the plaintiff's own exertions were the sole 
reliance of herself and her child. She moved to Pittsburgh in April, 
and began to solicit life insurance, attaining a position of some im- 
portance and responsibility in the Reliance Company. She was ad- 
vised to apply for a divorce, in order to gain a more advantageous 
status as an unmarried woman, and in April, 1903, she obtained a 
decree on the ground of désertion. Service of process was made by 
publication. She kept the insurance alive by borrowing the premiums 
from the company (except, perhaps, for one year) on the security of 
lien notes charged against the policy. The company was promptly in- 
formed of the disappearance and the défalcation. In the spring of 
1907 the plaintiff applied to the orphans' court of Westmoreland coun- 
ty for letters of administration, basing the application on the Penn- 
sylvania act of 1885 (P. L. 155). The object of this statute appears 
in its title: 

"Ilelating to the grant of letters of administration upon the estâtes of 
persons presumed to be dead, by reason of long absence from their former 
domicile." 

Section 1 explains "long absence" to mean "seven or more years 
from the place of his last domicile within this commonwealth" ; and 
section 2 requires légal proof to establish the presumption of death. 
On July 31, 1907, a decree was entered granting letters to her nominee 
on the ground that the presumption of death had been established. In 
May, 1910, the plaintiff and her daughter removed to California, and 
at the time of the trial they resided in Los Angeles. When the in- 
sured disappeared, his father, brother, and sister may hâve been liv- 
ing. On this point the évidence is not clear, especially about the fa- 
ther's life. The plaintiff did not try to communicate with thèse rela- 
tives of her husband, testifying that she had not seen the brother and 
the sister for years, and did not know where they were, and also 
that she did not know definitely whether the father, who was a very 
old man, was still residing in Brookville, his former résidence. For 
25 years, she said, she had not seen any of them. It did not appear 
whether the défendant had made search or inquiry for the insured. 

[2] The case was submitted to the jury and a verdict was ren- 
dered for the défendant. Of the numerous assignments of error, a 
few are to rulings upon testimony; but most of them are to the 
charge. We shall not consider them ail, for we are constrained to 
believe that material error exists in several particulars. We do not 
question the valuable and well-established rule that the trial judge in 
a fédéral court may comment upon the évidence, and may express his 
opinion freely thereon. Authorities upon this subject are scarcely 
needed ; but we may ref er to the récent décision of this court in Pitts- 
burgh Railway Co. v. Bloomer, 146 Fed. 720, 77. C. C. A. 146, to 
show our adhérence to the fédéral practice. But the cases agrée that 
one qualification must always be borne in mind : Ail disputed facts 
must ultimately be submitted to the détermination of the jury. If 



lULLER V. NEW YORK LIFE INS. CO. 901 

a dispute exists concerning a fact, or a relevant inference from a 
fact, the judge must leave the jury freç. He may not himself décide 
the dispute or draw the inference. I£ he does, and if this action is 
prejudicial, he falls into such error as requires the judgment to be 
set aside. And this, we cannot avoid believing, is what happened in 
several particulars at the trial of this case. Except in a single clause, 
the learned judge nowhere in the charge gave the jury to understand 
that his opinion on the value of the évidence did not bind them, and 
that they vvere free to find the facts for themselves. Speaking of 
the embezzlement, he said : 

"I thiiik thiit tliat was an excuse, perhaps — well, I sliall change that — not 
an excuse for hi.s leaviii^r, hecause a nian who is in defa.uit onght to face the 
troubte; but that fact. I thinl; (and yet it is for you, no ujatter what I thlnli), 
accounts for his fallure to return." 

Nowhere else, save in this parenthetical expression, is there any in- 
struction to the jury concerning the etïect of his expressions of opin- 
ion, and, while a definite instruction on this subject may not be al- 
ways essential, its al)sence made more emphatic several parts of the 
charge in which we think the learned judge, probably by inadvertence, 
drew inferences himself that the jury alone should hâve been allowed 
to draw. 

For example (eighth assignment), they were told tliat the insured's 
embezzlement was an excuse — that is, an explanation — for his absence, 
and that this excuse was presented by the plaintiff herself in the rec- 
ord and in the testimony. No dotibt his embezzlement was a pertinent 
and important fact, but it was only one fact among others, and with 
thèse its efïect was for the jury. In two places (ninth and fourteenth 
assignments) the charge necessarily implied Fuller's knowledge that 
his wife had obtained a divorce on the ground of willful and malicious 
désertion, although there was no direct évidence concerning his 
knowledge, and the indirect évidence (if any existed) was for the jury. 
It was also said (thirteenth assignment) : 

"I say to you that the plaintiff, it seems to me, in order to hâve fnliilled 
her duty In the ascertainnient of whether or not anything had heen heard 
from this absent husliand, from whoni she procured the divorce, should hâve 
niade some inquiry of lus relatives, or marte Inquiry or produced the évi- 
dence of the daughter tliat she had never in the slightest way heard fi-oni 
him." 

The plaintiff had testified concerning the reasons why she had not 
conmiunicated with her husband's relatives; but thèse reasons are 
not referred to in the charge, although the fact of her failure to com- 
municate should hâve been considered in connection with her explan- 
ation thereof, and, moreover, was a matter for the jury, and not for 
the court. 

Further (fifteenth and sixteenth assignments) it is said : 
"It seems to me that the plaintiff has furnished a reason for the insured's 
absence from her, and it seems to me that there is a reason furnished by the 
évidence for the insured's absence from New Kensington, where he last re- 
sided according to the évidence; but there is no évidence in this case from 
which you eould warrant that he had not been with his father, or with his 
daughter, or with his sister, or with his brother, during this period, unless it 
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be évidence, of the advertlslng that was had In Westmoreland county and In 
one of the Plttsburgh papers, at the time of the divorce and at the tlme when 
they had ptoceedlngs to hâve him declared dead." 

After hearing so positive an instruction from the judge, the jury 
could scarcely avoid the conclusion that there was little, if anything, 
left of the plaintiff's case. In eflfect, it withdrevsr the controverèy from 
their considération. The plaintiff could not recover, if she had failèd 
to prove his absence from thèse relatives during the whole of the 
seven yeafs. > . 

Only one other matter cal] s for attention. The daughter was not 
in attendance at the triah To explain her absence, counsel ofïered 
to prove the condition of her health, saying that he wished to learn 
"whether she is in physical condition to be hère just at this time." 
This offer was immediately overruled on the ground, as stated by 
the court : 

"What différence does that make? Her déposition might hâve been taken." 

It wouldy we think, hâve been more prudent to wait for light on 
this subject; for the record does not show that any évidence had yet 
been given on the subject of her health. But the ruling might hâve 
been harmless, if the jury had not been instructed at the end of the 
charge that; 

"There Is no évidence that he had not been secretly communlcatlng with 
the daughter, who was 23 years of âge, and without the knowlédge of her 
mother." 

This instruction is covered by the sixth exception, on page 141 of 
the record,; and is the subject of the nineteenth assignment. It criti- 
cised the plaintiff for failing to prove a fact by the only witness that 
could prove it, although permission to explain the absence of that wit- 
ness had been refused. After the previous ruling, we think such an 
instruction could hardly fail to be prejudicial. 

The other assignments of error need not be discussed, although we 
may be permitted to say that it might hâve been better to omit that 
portion of the charge quoted in the seventeenth assignment. FuUer's 
rights, in the event of his reappearance, were not involved in the suit. 

The judgment is reversed, at the costs of the défendant in error, 
and the case is remanded for another trial. 



MERCHANTS' & MINEES' TRANSP. CO. v, UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 2, 1912. On Pétition for 
Rehearing, May 16, 1912.) 

No. 2,215. 

1. Carriers- (§ 38*)t-Interstatb Commerce — Proseoution fob GEANTiNa Re- 
BATES — Défenses. 

Where it was shown that défendant, a transporta tion company, which 
had jolned with rallroad carriers in establlshlng and filtng with the In- 
terstate Commerce Commission a joint through rate on grain from Phila- 
delphla to Jaclisonville, Fia., via Savannah, charged and collected less 

•For other CUM lee lame topic & S nuubeb in Dec. ft Am. Digs. 1907 to date, & Bep'r Indexes 
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than such rate from certain shippers on grain billed from Phlladelphia, 
défendant could uot sàow, as a défense to a prosecution for allowlng a 
rebate, under Elkins Act Feb. 19, 1903, c. 708, ! 1, 32 Stat. 847 (U. S. Comp. 
St. Supp. 1911, p. 1310), that the rate filed was not Intended to apply to 
slilpments originatlng at certain points furtUer west, when no otber or 
différent rate was provided on slilpments from such points. 

fEd. Note.— For other cases, see Carriers, Cent. Dlg. §§ 96, 97; Dec. 
Dig. § 38.» 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Robinson 
Commission Co. v. Chicago & N. W. Ry. Co., 94 C. O. A. 230.] 
2. JuHT (§ .82*) — Jtjrt List — Revision. 

An order of a fédéral trial judge dlrecting the .1ury commlssioners to 
place in the jury box a certain number of names from the différent 
counties comprislng the district, while not expressly authorized by stat- 
ute, was not so Irregular or erroneous that préjudice to a party can be 
predicated thereon. 

[Ed. Note.— For other cases, see Jury, Cent Dlg. §S 282, 307-309, 331, 
332, 348, 359, 367, 380; Dec. Dig. i 82.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Georgia. 

Prosecution by the United States against the Merchants' & Miners' 
Transportation Company. From a judgment of conviction, défendant 
brings error. Afïîrmed. 

Samuel B. Adams and A. Pratt Adams, both of Savannah, Ga., for 
plaintiff in error. 

Alexander Akerman, of Maçon, Ga., and W. M. Toomer, of Jack- 
sonville, Fia., for the United States. 

Before PARDEE, Circuit Judge, and MAXEY, District Judge. 

PER CURIAM. We fînd no réversible error in the rulings of the 
court below and the judgment of the court is therefore affirmed. 

On Pétition for Rehearing. 

PARDEE, Circuit Judge. [1] We affirmed the judgment of the 
court below in this case, because the évidence shows that at the times 
laid in the indictments the Merchants' & Miners' Transportation Com- 
pany was engaged in the transportation of property, partly by rail- 
road and partly by water, under a common arrangement with other 
parties, for a continuous carriage or shipment from the state of Penn- 
sylvania to the state of Florida, and that said Transportation Com- 
pany filed its concurrence with the Interstate Commerce Commission 
in a common arrangement and agreement for the continuous ship- 
ment of grain from Phlladelphia to Jacksonville, Fia., via Savannah, 
at a rate of 15 cents per 100 pounds, which rate had been filed and 
lodged with the Interstate Commerce Commission by the Atlantic 
Coast Line Railroad Company and by the Seaboard Air Line Rail- 
way, and which rate was in efïect at the time and times as laid in 
the indictment; that the said rate in terms applied to ail grain billed 
and carried over the said lines from Phlladelphia to Jacksonville by 
way of Savannah, and was not restricted to grain shipments originat- 

•For other cases see same topic & i uvubssl lu Dec. & Am. Dig(. 1907 to date, & Rep'r Indexe* 
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ing in Philadelphia, and the said rate did not refer to shipments on 
thrpugh bills of lading of grain from beyond Philadelphia and over 
the lines; in question, but clearly covered every independent shipment 
of graiti' from Philadelphia to Jacksonville, via Savannah, over the 
said lines. ,The évidence further shows, without dispute, that, as 
charged in the indictments, the Transportation Company collected 
from the raiUers on grain shipments billed and carried from Philadel- 
phia to Jacksonville, via Savannah, over the lines in question, only 10 
cents per 100 pounds, when the only rate on file with the Interstate 
Commerce Commission and published generally for such and other 
grain shipments called for 15 tènts per 100 pounds. 

The Transportation Company contended, and offered évidence to 
prove, that there was a.n understanding on its part that the concurred- 
in rate on grain shipments from Philadelphia to Jacksonville did not 
apply to grain shipments whefe the grain originated vi^est of a line 
from Buffalo to Pittsburg. This évidence was rejected, because there 
was nejther proof nor claim, even, that any such modified or limited 
rate, or any rate at ail, on grain originating west of a line from Buf- 
falo tO Pittsburg, was filed and published with the Interstate Com- 
merce Commission, and, therefore, the évidence was properly rejected. 

Whether the action of the Transportation Company in departing 
from the légal and published rate was a willful violation of the El- 
kins Act was a question for the jury. Tliére was évidence tending 
to shpvy that the original charges of tlie Transportation Company on 
ail the grain shippèd to the millers were at the rate of 15 cents per 
100 pounds, and Lucas, the agent of the Transportation Company 
at Philadelphia, among other things testifàed: 

- "ïllat three shipments covered by iiidictment 380, sliipped from Philadel- 
phia January 3, 7, and 10, 1008, were billed on tïiese dates at 15 cents, and we 
chargea the uiillers 15 cents on thèse thrèe shipiuents, and rendered theui bills 
at the time of the shipments at this rate. The millers pald the Merchauts' 
& Jliners' for thèse three '«hlpments on May 20, 1000, on the basis of 10 cents ; 
the payinept beins uuide by tbeui. tlii-ongli us lu Philadelphia. The company 
finally/açcepted 10 cents on thesë'sliiînnents." 

[2] The ôrder of the trial judge, instructing the jury commissioners 
as to a, revision of the jury box, and directing the placing therein of 
a certain number of names from the différent counties comprising the 
Eâstern division of the Southern district of Georgia, though strictly 
unwarranted by laM', was- not- so irregular or erroneous that, in the 
absence of proof ofi'hjury, préjudice can be predicated thereon. 



GALVESTON TOWISCÎ CO. et al. v. CITBAN S. S. OO., Limited. 
(qireuit Court of Appeals, Fifth Circuit. May 9, 1012.) 

. , , ,"■ , , Ko! 2,187. 

■ On pétition fot' rehearing; Decree amended, and pétition denied. 
ÎFvjii' former- opinion', ,see 195: Fed, 71 li 

■Befére PARDEE 'and SïiEEBY,' Circuit Judges, and MAXEY, 
District Judge. ■ 
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PER CURIAM. The decree entered in this case is hereby 
amended, by adding thereto the words, to wit: "The costs of this 
court to be paid by the appellee." It is further ordered in this 
case that the pétition for rehearing be denied. 



MONEYWEIGHT SCALE 00. v. TOLEDO COMPUTING SCALE CO. 

(Circuit Court of Appeals, Seventh Circuit. June 24, 1912.) 

No. 1,710. 

Patents (§ 315*) — Suit for IxFPaNGEMENi — Reopening Dechee — Newlt Dis- 
covEKED Evidence — Lâches. 

The défendant In a suit for Infringcment of a patent, who denied eom- 
plainaiit's title, but Introdueed no évidence to meet the prima facie proof 
of title made by eomplainaut, is not entltled to reopen the case, after a 
decree for complainant has been afflrmed by the appellate court, on the 
ground of uewly dlscovered évidence shovving that complainant had made 
a mortgage on the patent, whlch remained uncanceled of record, and 
was therefore not entltled to malntain a suit thereon, where such faets 
were shown by the flle wrapper introdueed in évidence on the hearing, 
but were not called to the attention of either court. 

[Ed. Note.— For other cases, see Patents, Cent. Big. §§ 554-558; Dec. 
Dlg. § 315.*] 

In Equity. Suit by the Toledo Computing Scale Company 
against the Moneyweight Scale Company. Decree for complain- 
ant, which was affirmed on appeal. 178 Fed. 557, 187 Fed. 826. 
On pétition in the Circuit Court of Appeals for leave to open decree 
for the introduction of newly discovered évidence. Denied. 

Thomas F. Sheridan, for pétition. 

Edward Rector, opposed. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. By its pétition the Moneyweight Com- 
pany discloses that it was sued in 1905 in the Circuit Court for the 
Northern District of Illinois by the Toledo Company on account 
of infringing reissued patent 12,137; that the bill alleged, and the 
answer denied, ownership of the patent by the Toledo Company; 
that in April, 1910, the Circuit Court adjudged that the patent was 
valid, was owned by complainant, and was infringed by défendant, 
and entered an injunction, and ordered an accounting; that in Oc- 
tober, 1910, the cause on appeal was presented to this court, and 
that in January, 1911, the decree was affirmed, and the cause was 
remanded to the Circuit Court for an accounting; that in Decem- 
ber, 1911, while petitioner's solicitors were examining the title to 
another patent, they accidentally discovered vvhat they and peti- 
tioner were in fact ignorant of before, namely, that on August 6, 
1902, the Toledo Company had mortgaged the reissue patent 12,- 
137, together with other property, to the Security Trust Company 
of Toledo (a certified copy of the mortgage being attached to the 

*For other cases see same topic & § kumeee in Dec. & Am. DJgs. 1907 to date, & Rep'r ImJexes 
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pétition), and that the moirtgage stands unreleased of record. 
Thereupon petitioner charges^ that the Toledo Company at no time 
since August 6, 1902, has had a right to maintain a suit for in- 
fringement of the patent in suit. On this showing petitioner prays 
that leave be granted to open the case, in order that the issue of 
ownership of the patent may be tried anew. 

At the original trial the record shows that the Toledo Company 
iritroduced in évidence a certifiéd cdpy of the patent in suit issued 
by the United States to it as assignée of De Vilbiss the inventer. 
Petitioner introduced no évidence on the question. It is évident 
that the Circuit Court on that ' state of évidence committed no er- 
ror of fact or law in finding a good title in the Toledo Company. 

No attempt is made to show diligence prior to the discovery of 
the mortgage in December, 1911. Such an attempt might, indeed, 
hâve been difficult. In contesting the validity and scope of the 
patent, petitioner introduced in évidence a certifiéd copy of the file 
wrapper, and this contained an abstract of title in which the mort- 
gage of August 6, 1902, was noted. 

Unless' something distinguishes this from the usual pétition for 
a retrial on account of newly discovered évidence, it must be de- 
nied under the well-settled rule. Baker v. Whiting, 1 Story, 218, 
2 Fed. Cas. 486, 492; Jenkins v. Eldredge, 3 Story, 299, 13 Ked. 
Cas. 504, 509; Reeves v. Keystone Co., 20 Fed. Cas. 472; De 
Florez v, Raynolds, 7 Fed. Cas. 357; Page v. Holmes (C. C.) 2 
Fed. 330, 333; Gillette v. Bâte (C. C.) 12 Fed. 108; Colgate v. 
Telegraph Co. (C. C.) 19 Fed. 829; Spill v. Celluloid Mfg. Co. (C. 
C.) 22 Fed. 94; Henry v. Insurance Co. (C. C.) 45 Fed. 299; City 
of Omaha v. Redick, 63 Fed. 1, 11 C. C. A. 1 ; Pittsburgh Co. v. 
Cowles Co. (C. C.) 64 Fed. 125, 127; Bissel Co. v. Goshen Co.. 
72 Fed. 545, 19 C. C. A. 25 ; In re Gamewell Co., 73 Fed. 908, 20 
C. C. A. lll;Bennett v. Schoolev (C. C.) 17 Fed. 352; Society 
of Shakers v. Watson, 77 Fed. 512, 23 C. C. A. 263; Boston, etc., 
Ry. Co. V. Bemis Co., 98 Fed. 121, 38 C. C. A. 661; Bresnahan 
v. Leveller Co., 99 Fed. 280, 39 C. C. A. 508; Brill v. Rv. Co. (C. 
C.) 125 Fed. 526; Merchants Co. v. Alton, 134 Fed. 727, 731, 67 
C. C. A. 618; Lord v. Staples & Hanford Co., 148 Fed. 19, 78 C. 
C. A. 493 ; ■ Novelty Machine Co. v. Buser, 158 Fed. 83, 85 C. C. 
A. 413, 14 Ann. Cas. 192; Southard v. Russell, 16 PIow. 547, 14 
L. Ed. 1052; Purcell v. Miner, 4 Wall. 519, 18 L. Ed. 435; Rub- 
ber Co. V. Goodyear, 9 A¥all. 805, 806, 19 L. Ed. 828; Craig v. 
Smith, 100 U. S. 226, 233, 25 E. Ed. 577; Gaines v. Rugg, 148 
U. S. 228, 13 Sup. Ct. 611, 37 L. Ed. 432; In re Sandford Fork & 
Tool Co., 160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414; In re Potts 
et al., 166 U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994 ; Story's Eq. 
Pleading, § 414; 1 Barb. Ch. Pr. 363; Beach, Mod. Eq. Pr. § 825. 

Citing authorities (Woodworth v. Stone, 3 Story, 749, Fed. Cas. 
No. 18,021; Potter v. Holland, 1 Fish. 331, Fed. Cas. No. 11,329; 
Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504; Whitcomb v. Spring 
Valley [C. C] 47 Fed. 652; Waterman v. Mackenzie, 138 U. S. 252, 
261, 11 Sup. Ct. 334, 34 E. Ed. 923; Sechler Carriage Co. v. Deere, 
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113 Fed. 285, 287, SI C. C. A. 242; Topliff v. Topliff, 145 U. S. 156, 
12 Sup. Ct. 825, 36 L. Ed. 661) to the effect that the mortgagee of a 
patent is the only person who can lawfully maintain a suit for in- 
fringement, petitioner contends that the rule of lâches does not 
apply, because there never was a cause of action before the court, 
because the présent decree is no protection from a suit by the Se- 
curity Trust Company, and because it would be unconscionable to 
permit the Toledo Company to hold its decree, while it knew ail 
along that it had no right to sue. But thèse embarrassments and 
hardships are the very ones that fall upon every défendant, who, 
with no attention to facts readily accessible before the trial, suflfers 
judgment to go against him for an alleged debt which never ex- 
isted, or had been paid, or was counted on by one who had no title, 
or no right to sue. 

At the argument it was further urged that the bar of lâches 
should be lifted, because we were parties to the fault, in that we 
did not discover the notation of the mortgage in the abstract con- 
tained in the file wrapper, and did not thereupon reverse the de- 
cree. If it were to be assumed that the duty of this court to a 
défendant is the same as that of his counsel in respect to looking 
for facts of possible défenses beyond those presented in the briefs 
and oral argument, still we do not perceive how the successful com- 
plainant, who has been permitted to go from court without day 
at the close of the term, could hâve any less right to object to the 
reopening of the case for the court's oversight than for his oppo- 
nent's. No higher equity seems to inhere in the situation, even if 
this move for a retrial be treated as the court's own. 

The pétition is accordingly denied. 



WESTINGHOUSE MACH. CO. et al. v. GENERAL ELECTRIC CO. et al. 

(District Court, N. D. New York. September, 30, 1912.) 
1. Patents (§ 90*) — Peesons Bntitled to Patent — Fbior Use in Fobeign 

COUNTKY — "KNOWN." 

Défendant, a citizen of tbe United States, concelved an Invention, but 
did not reduce It to practice until some four or five years later, when he 
applled for and obtalned a patent therefor. In the œeantinie compiain- 
ant bad made the same Invention, and reduced It to actual practice and 
use in a foreign country, but did not patent it, nor was it deseribed in 
any printed publication. He made a full dlsclosure of tbe invention 
orally to an American, who also saw tbe device in actual use, and ou 
his return to this country deseribed it, both orally and in writing, to 
others skilled in tbe art, who were capable of understauding it, but it 
was not put Into actual use In this country. ; After defendant's patent 
had been granted, complainant flled an application for a patent. Meld, 
tbat tbe knowledge of the invention by persons in this country, obtained 
from complainant, in the absence of an actual réduction to practice hère, 
did not make it "known," wlthin the meaning of Rev. St. | 4880 (U. S. 
Comp. St. 1901, p. 3.382), which autborizes the granting of a patent to 
an inventor for an invention "uot known or used by otliers in this coun- 
try before his invention or discovery thereof," and tbat, as between com- 

*Fqt other cases see same.topio & i ndmbbe in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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plalnant and défendant, nelther havlng redùced It to actiml practlee In 
tàls coiintry, défendant, who was tlie first to conceive It and to construc- 
tlvely reduce it to practice by the filing of his application, uuder said 
section and section 4923. (U. S. Conip. St. 1901, p. 3398), took precedence 
as the original and flrst inventor, and was entitled to the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 113-120; Dec. 
Dlg. i 90.* 
, For other deflnitions, gee Words and Phrases, vol. 5, p. 3943.] 

2. Patents (| 29*)^"Invention"— Conception. 

A conception of the mind Is not suiiicient as an "invention," or a com- 

pleted "invention," withln section 4886, Rev. St. (U. S. Comp. St. 1901, p. 

3382), requirlng that, to be entitled to a patent, the person must bave 

"invented" or "discovered" some new, etc., thing. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 29.* 

For otber définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

In Equity. Suit by the Westinghouse Machine Company and Colo- 
man De Kando against the General Electric Company and Albert H. 
Armstrong. Decree for défendants. 

Suit in equity imder the provisions of section 4915 of the Revlsed Statutes 
of the United States (U. S. Comp. St. 1901, p. 3392) for an adjudication and 
decree that said Coloman De Kando Is entitled to receive a patent for bis 
invention as speclfied in hJs claim, or for some part thereof as the facts in 
the case may appear; said De Kando baving been denied a patent by the 
Patent Office and the Suprême Court of the District of Columbia, now Court 
of Appeals of the District of Columbia, and a patent for the Invention 
claimed by De Kando havlng been granted to the défendant Albert H. Arm- 
strong. 

Gifford & Bull and J. Edgar Bull, ail of New York City, for com- 
plainants. 

Albert G. Davis, of Schenectady, N. Y., Charles Neave, of New 
York City, and Arthur A. Buck, of Schenectady, N. Y., for défendants. 

RAY, District Judge (after stating the facts as above). The com- 
plainant, Coloman De Kando, is a foreigner, and at the time he made 
his invention was an engineer in the employ of Ganz & Co., of Buda- 
pest, Hungary. The other complainant, the Westinghouse Machine 
Company, is the assignée of said De Kando. 

June 28, 1905, the défendant Albert H. Armstrong iîled his applica- 
tion for a patent for his alleged invention; the claims involved hère 
reading as fbllows: 

"1. In combination with a vehicle, a plurallty of Induction motors mechan- 
Ically connected to the drivlng wheels of said vehicle, means under the con- 
trol of the motorman for controUing said motors simultaneously, and means 
for adjusting the relative torques of said motors. 

"2. In combination with a vehicle, a plurality of induction motors mechan- 
Ically comected to the drivlng wheels of said vehicle, means under the con- 
trol of the motorman for controlllng said motors simultaneously, and means 
for adjust'ng Independently the relative résistances of the secondary cir- 
cuits of said motors. 

"3. In comiblnation with a vehicle, a plurallty of Induction motors mechan- 
Ically connected to the drivlng wheels of said vehicle, a controlllng switch 
adapted to vary simultaneously the résistances in the secondary circuits of 
said motors to oontrol the speed of the vehicle, and means for adjusting In- 
dependently the relative résistances in the secondary circuits of said motors 
to vary the relative speed torque characterlstics of said motors. 

>Var oUier cases see same toplc & S nvmbbb In Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexes 
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"4. In combinatlon wlth a vehicle, a plurallty of Induction motora mechaiv 
Ically connected tq the drlving wheels of said vehicle, a swltch under the 
control of the motormau for controlling sald motors slmultaneously, and in- 
dependent adjustable résistances placed near the several motors and con- 
nected In their secondary circuits." 

A patent on this application was granted to said Armstrong on the 
6th day of February, 1906, No. 811,758. July 3, 1906, said De Kando 
filed his application for the same invention, and an interférence was 
declared in the Patent Office, which is entitled De Kando v. Arm- 
strong, Interférence No. 27,264. The varions tribunals in the Patent 
Office decided adversely to De Kando, and the case was taken to the 
Court of Appeals of the District of Columbia, where the Patent Office 
was finally affirmed May 24, 1911. See 169 O. G. 1185. The case 
was submitted to the court prior to April 26, 1911, but on that day 
such submission was set aside and a reargument ordered on the fol- 
lowing propositions, as stated in the order of the court directing such 
reargument, viz. : 

"Assuming that the dates given Armstrong by the Coramissioner of Pateniè 
are correct, and assuming that Waterman, upon his retuni to this country, 
possessed suffieient linowledge of the invention in issue to veduce it to prac- 
tice, and disclose this information to others sljilled in the art and compétent 
to understand it and reduee it to praetice, would such l^nowledge and dis- 
closure amount to a réduction to praetice hère of the inveutit)u in use 
abroad? Itidulging thèse assumptions, can such lîuovvledge and disclosure 
in any manner short of réduction to praetice constitute an anticipation of 
Aruistrong's invention as would bar his right to a patent?" 

The section of the Revised Statutes (section 4915 [U. S. Comp. St. 
1901, p. 3392]) under which this suit is brought reads as follows: 

"Whenever a patent on application is refused, either by the Comuiis.sioner 
of Patents or by the Suprême Court of the District of Columbia, upon appeal 
froni ihe Oommissioner, the applicant niay hâve remedy by bill in equity ; 
and the court having cognlzance thereot, on notice to adverse parties and 
other due proceedings had, may adjudge that such applicant is entitlfd, ac- 
cording to law, to receive a patent for his invention, as speciiied in his claim 
or for any part thereof, as the tacts In the case may appear. And such ad- 
judication. If it be in favor of tlie right of the applicant, shall authorize the 
Commissioner to issue such patent on the applicant filing in the Patent Of- 
fice a copy of the adjudication, and otherwise complying with the require- 
ments of law. In ail cases, where there Is no opposing party, a copy of the 
bill shall be servcd on the Commissioner; and ail the expenses of the pro- 
ceeding shall be paid by the applicant, whether the final décision is In his 
favor or not." 

The contention seems to be over the proper construction, meaning, 
and effect of sections 4886 and 4923 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, pp. 3382, 3396). Those sections 
read as follows: 

"Sec. 4886. Any person who has invented or discovered any new and use- 
ful art, machine, manufacture, or composition of matter, or any new and 
useful improvements thereof, not luiown or used by others in this country, 
before his Invention or diseovery thereof, and not i)atented or deseribed in 
any printed publication in this or any f oreign country, before his invention 
or diseovery thereof, or more than two years prior to his application, and 
not in public use or on sale In this country for more than two years prlot 
to his application, unless the same is proved to hâve been abandoned, may. 
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Tippn, payment of the fées requlred by law, and other due proceeding had, 
oBt^ln a patent therefor." 

"Sec. 4923. Whenéver It appears that a jwtentee, at the time of makinè 
Us application for a patent, belleyed himself to be the original and flrst 
InVeiitor or dlsc'overer of the thing patented, the saine shall not be held to 
be void on account of the invention or discovery, or any part thereof, having 
been Itnown or used in a foreign couutry, before his invention or discovery 
therfeof, If It had not been patented or described in a printed publication." 

By section 4886 it is expressly provided, as applied to this case, that 
any person (Armstrong), who has invented or discovered any new and 
usef jil art, machine, manufacture or composition of matter, or any 
new or useful improvement thereof, 

"not Jcnmvn or used by others [say Waterman and Levé] In tliis country [the 
United, States], before his [Armstrong's] invention or discovery thereof, and 
not patented or described in any printed publication in this or any foreign 
country [of which patenting and description in a printed publication there 
is no pretense In this case], before his [Armstrong's] invention or discovery 
thereof, ot more than two years prior to his [Aniistrong's] application, and 
not in publie use or on sale in this country for more than two years prIor 
to his [Armstrong's] application [of wliich sale and use there is no claim], 
unless the same is proved to hâve been abandoned [of whlch there Is no 
prêteuse], niay, upon payment of the fées requlred by law, and other due 
proceediûg had, obtain a patent therefor." 

There is some évidence that the invention covered by the claims 
quoted was "known" by others in the United States before Arm- 
strong's "invention or discovery thereof." If Armstrong invented 
the device mentioned in the claims quoted, he was, under the terms 
of this section, entitled to his patent, uijless it (the invention) was 
■'knovvh" to others in the United States before he (Armstrong) made 
his invention or his discovery of his invention. By section 4923, as 
applied to this case, Armstrong was entitled to his patent for the 
said invention, if it was not known to others in the United States as 
aboyé stated, and if at the time he made his application he believed 
himself tobe the original and first inventor or discoverer of same. 
the thing àcttlâlly patented, even if same had been mvented or dis- 
coyered by sonie other person, and was therefore known to such per- 
son, who had used same in some foreign country before the invention 
or discovery by Armstrong, provided such invention had not been 
patented or described in a printed publication hère or abroad. , So far 
as Armstrpiig's right to his patent is concerned, the actual invention 
of the same thing by De Kando in Europe prior to the' time Arm- 
strong made his invention or discovery, and knowledge of it there, 
and his (De Kando's) use of same in such foreign country prior to 
the time Armstrong invented or discovered same, dbes not affect it, 
provided such inventioft' had not htënpàténted anywherè, when Arm- 
strong made his invention or discovery, or described in a printed pub- 
lication. ■ Thé statute recognizes that a person in some foreign country 
(as De Kando) may be at work on some inventive idea which he has 
conceived and is trying to reduce to an actual invention by creating 
means for making it effective and bénéficiai or Useful, and that ^att- 
othér, person iti ; this country (say Armstrong) may haVe thé same 
précise i(içâ or conception and, be at viorls. endeavoring to create means 
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to make it effective and useful. If the person at work in such for- 
eign country (De Kando) is successful, and he complètes his invention 
and makes it knovv'n or puts it into use in such foreign country, but 
does not take eut or apply for a patent, and it is not described in some 
printed publication, and while matters stand thus with the person in 
such foreign country (De Kando), the person in the United States 
(Armstrong) succeeds and complètes his invention, he is entitled to 
his patent, unless such invention made in such foreign country (by 
De Kando) had become known to others in the United States before 
the person at work in the United States (Armstrong) had actually 
made his invention. 

It seems clear from the évidence that De Kando did complète and 
put in opération in Europe his invention (which is the same as Arm- 
strong's) as early as April, 1904, although this was in dispute, and, 
it seems, a question of fact in the Patent Office, and De Kando did 
not obtain or apply for a patent, and it was not described in a printed 
publication. March 22, 1904, a Mr. Waterman and Mr. Levé went to 
Budapest, Hungary, where they met De Kando, who explained to 
them the détails of the so-called Ganz System, which it is claimed, and 
the Court of Appeals, District of Columbia, find, included the inven- 
tion in question, and which had been put in actual opération on the 
Valtellina road in Italy. Mr. Waterman and Mr. Levé went to the 
Valtellina road in Italy, and made a study and test of the System as 
there actually operated. At about this time De Kando wrote out and 
gave to Waterman a description of the more important détails. Mr. 
W^aterman and Mr. Levé then returned to the United States, where 
they arrived May 5, 1904. Between May 9 and May 12, 1904, Mr. 
Waterman discussed with a Mr. Stillwell the matters which he had 
investigated whiïe abroad, and June 7, 1904, he made a written re- 
port to Mr. Stillwell, and which it is claimed fully disclosed the inven- 
tion in question hère. The pertinent part of such report reads as 
follows : 

"D. The equal division between niotors dépends upon the e<)uaUty of wheel 
diiinieter, and this is largely atfeeted by a compara tively small différence of 
diameters. This is not a peciiliarlty of tiiree-phase motors, but is true of ail 
others. It is, however, a niatter of mucli more serions conséquence with 
motors operating noruially at nearly a constant speed, since a variation of 
a few per cent, in wlieel diametor, and lieuce in rotative speed, may either 
constantly rob the motor of load or give it an entirely unsafe overload. The 
importance of this characteristie in any particular case dépends upon the 
charaeter of the services, and where tlie runs consist only of accélération, 
coasting and braking, it may be of little conséquence, since the motors are 
in gênerai running on tiie rhéostat, and the automatic control device Itself ad- 
justs the motor to its work. For locomotives having side-bar drives, where 
the driYing wheels are of necessity kept of the same diameter, this considér- 
ation does not enter; but for those having co-axial motors, with driving 
wlieels unconnected, or for opération by multiple unit control on long ruus, 
it is of importance. In such cases It is necessary to provide résistances with 
each equipment for insertion in the seconda ries of the motors, the wheel 
diameter must be marked upon the truck, and, in making up trains, résist- 
ance must be inserted to bring the motor having greatest driving wheels as 
nearly a:s possible to the standard of those of sinallest diameter. This is an 
inconvénient and somewhat awkward expédient, and will not perfectiy attain 
the end sought; but it appcars practicable. The larger the driving wneel. 
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the less necessary thfs will be, since the ayailable thickjiesp of the tire does 
not Increase proportionately to the diameter of the wheel." 

This would seem to describe the invention in question, for which 
a patent was granted to Armstrong. As stated, Armstrong iiled his 
applications for Iiis patent June 28, 1905, but he daims that he had 
conceived this invention prior to that time. The statute is: 

"Any person who has invented * * * not known * * * by others iii 
this eountry before his inveiitio]i * * * may obtaln a patent tlierefor." 

Therefore two questions are important, both questions of fact, viz. : 
When did Armstrong make his invention? and, Was such invention 
(not the mère fact of such invention, or the fact that some other 
person had made the same invention elsewhere, or in some other 
eountry, but knowledge of the patentable conception or idea, and of 
the means to put it in use, actual knowledge that it had been donc), 
known to others in the United States when Armstrong actually made 
(not conceived) his invention? 

As to what constitutes "invention," Robinson on Patents, § 125, 
says: 

"No mental opération, however defliilte and valuable may be Its resuit, is 
a complète Inventive act. That which rests in thought only, as a mère theory 
or iutellectual conception, can never be a means producing jjhysical effects. 
It is. not 'a manufacture,' in any sensé in which that word lias been applied 
lu the industrial arts. It is neither 'a tblng made,' nor 'a manner of making.' 
It improves no trade, confers no public beneflt, and can be subject to no pro- 
tection which the law is able to afford. An invention, therefore, does not 
exist until the generated idea has been reduced to practice. It is not enough 
that, as it lies in the inventor's mind, or can be explained to others, it is 
possible, or even practlcable. 'Its possibility must become actuality.' 'Its 
practicability nrast be domonstrated by expérience.' ïhe means which has 
been conceived must be made operative and useful in the arts. The spirit 
that has been created must be clothed with a body, by which it is brought 
into contact with, tUe exterior worJd, and through which its énergies eau act 
npon n\aterial sul)stance. In a Word, Ihe invention must be put into the 
hands of the pul>lic in a condition for innuediate use, requii'iiig no further 
spéculation or experiuient, but fltted, as it is, for tlie accomplishnient of its 
hitended ends." 

It is évident, from the opinion of the Court of Appeals of the Dis- 
trict of Columbia, found in the record, that the court found: 

I. That De Kando actually made his invention in a foreign eoun- 
try, and reduced it to actual practice, and put it in actual use, prior 
to the spring of 1904, on the Valtellina Raihvay in Italy. 

IL It was, therefore, an invention which couM be and was seen, 
understood, and known to be practical. There was not only the pat- 
entable conception, but the idea of means, and means. 

m. That on March, 1904, Waterman went from the United States 
to Europe, and met De Kando at Budapest, where the détails of the 
invention were explained to him, and then, proceeding to Italy, Wa- 
terman saw the invention in actual use. In addition. De Kando then 
furnished Waterman with an elaborate written description of the in- 
vention. 
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IV. It appears from the évidence that Waterman was learned and 
skilled, and fully capable of fully understanding, and that he did 
understand, the invention. 

V. Waterman, therefore, "knew" that the invention had been con- 
ceived, and actually made and reduced to actual and successful prac- 
tice. 

VI. That Waterman not only brought the information he had 
gained in Europe with him to the United States, when he arrived 
May 5, 1904, but also the said written description of such invention, 
and notes which he had made relating to such invention while in 
Europe. 

VIL That Waterman made a written report as to this invention 
to Stillwell June 7, 1904, and during the year following he described 
same in the United States to a number of electrical engineers of 
standing, ail capable of understanding same, and June 19, 1905, Wa- 
terman explained the invention to the American Institute of Electri- 
cal Engineers in the United States. 

I quote from said opinion of the court: 

"On June 28, 1905, appellee filed an application in the Patent Office for a 
patent ou the invention in issue, wliich was granted February G, 1900. Ap- 
pellant's application was filed Juîy 3, 1906. With the flling dates hef'ore us, 
we will review briefly what the respective parties did prier to entry into the 
ratent Office. It appears that appellant made his invention abroad, and put 
it into actual use, prior to the spring of 1904, on ^vhat Is known as the Val- 
tellina Kailway in Italy. It appears that in March, 1904, one Waterman 
went to Europe, and met the appellant at Budapest, vvhere the détails of ap- 
pellant's invention were explained to Mm. Ile also saw the invention In 
use on tlie Valtellina road in Italy. In addition, appellant furnished Water- 
man with an elaborate written description of the invention. That document, 
together with notes he had made, Waterman brought with him to the United 
.States, vfhere he arrived on May 5, 1904. Within a few days after his arrivai 
he eommunicated his information in détail to one Stillwell, a distinguished 
electrieian in New York. Waterman made a prellminary written report to 
Stillwell on June 7, 1904. During the following year Waterman described 
the invention to a uunil>er of electrical engineers, amoug wliom was one Ue 
Murait, now professer of electrical engiueerhig in the IJniversity of Michigau. 
It also appears that Waterman explained the invention to the American In- 
stitute of Electrical Engineers on June 19, 1905." 

From this it is impossible to say that the fact of this invention in 
its détails, and as a practical, complète, invention in use in a foreign 
country, was not known by others in the United States as early as 
June 7, 1904, giving to the words "not known" their ordinary mean- 
ing. The fact of the invention and ail its détails were made known 
to others in this country, and understood. The Court of Appeals, 
District of Columbia, proceeds to say: 

"It must be conceded that on appellee's [Armstrong's] filing date [Jime 28, 
190.5J, his date of réduction to practice, appollant's [De Kamlo's] foreign in- 
vention was known in this country. But the date of appellee's [Arnistrong'sJ 
discovery relates back to his date of conception, which was in'ior to Water- 
man's disclosure of appellaut's [De Kando's] invention hère." 

That is, while De Kando had actitally made the invention in Eu- 
rope, and reduced it to actual practical use, and through Waterman 
had conveyed full knowledge of it in ail its détails to others, the pub- 
190 F.— 58 
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lie, in the Uijited States, so that it was in f act known to others hère 
when Armstrong filed his application for a patent, and thereby "con- 
structively" reduced his invention to practice hère, Armstrong was 
entitled to his patent, in spite of the provisions of section 4886 to the 
effect that he was npt entitled to a patent for the invention, if it was 
known by others in this country before he (Armstrong) invented same. 
The ground of this holding seems to be that, when Armstrong ac- 
tually filed his application for a patent, it related back to the time 
he conceived the idea (invented it in his mind merely), and that the 
date of such conception is the date of "his invention or discovery 
thereof." The Court of Appeals, District of Columbia, then pro- 
ceeded: 

"It tollows, then, that before the knowledge of appellant's [De Kando's] 
invention hère can constitute a bar to appellee's [Armstroug's] right to his 
patent, It must operate as a réduction to practice in this country. Any 
knowledge or use of the invention by appellant [De Kando] abroad, in the 
absence of a patent or description in a printed publication prior to appellee"s 
[Arnistrong's] date of invention or discovery, cannot dcprlve appellee [Arm- 
strong] of his right to a patent. R. S. § 4923." 

This is équivalent to holding that, if Waterman had reduced the 
invention to actual use and practice in the United States before Arm- 
strong filed his application, such réduction to practice would hâve 
barred Armstrong's right to a patent, but that full and complète 
knowledge of same by the public in the United States did not; that 
is, by virtue of section 4923, as Armstrong, at the time of making 
his application, believed himself to be the original and first inventor 
or discoverer of the thing patented, and it had not been patented or 
described in a printed publication anywhere, he (Armstrong) was and 
is entitled to his patent, inasmuch as he had conceived it before it 
became known to the public in the United States through Waterman, 
and in spite of the fact that, before he (Armstrong) even construc- 
tively reduced the invention to practice, same was well known and 
understood by others — that is, by the public — in the United States. 
Reducing this to actual practice in granting patents, it cornes to this : 
A. has a patentable conception or idea, and also the idea of means 
to make it effective and useful. He does nothing more then, but car- 
riës the ideas, and ideas and means, with him undisclosed. B., in a 
foreign country, has the same patentable conception or idea, includ- 
ing means, and he then proceeds to make his invention, and reduce 
it to actual practice, and make it useful to the public, and does so, 
and also fully exhibits and discloses same in ail its détails to persons 
who understood it, and who bring the information to the United 
States, and make the knowledge of the entire invention public hère 
as a completed successful thing, but do not reduce it to practice hère. 
Thereupon A. files his application for a patent. He is granted the 
monopoly, despite the fact that the invention had been conceived, 
completed, and reduced to practice abroad by B., and full knowlçdge 
of ail such facts made public hère before A. filed his application for 
a patent. 

I understand, from the subséquent parts of the opinion referred to, 
that it was intended to hold that full knowledge by others hère in the 
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United States of the invention in ail its détails, and of the fact that 
De Kando had fully completed the invention in Europe and reduced 
it to practice in public, is of no account in this case ; that such knowl- 
edge was no knowledge, unless those obtaining it hère reduced it 
(the invention) to actual practice hère; that then, and then only, is 
the new and useful art, machine, manufacture, or composition of 
matter, as the case may be, known to others in this country; that 
before that is donc the invention is, in patent law, under the sections 
of the Revised Statutes quoted, "not known or used by others in this 
country." It seems to me somewhat inconsistent to say that Arm- 
strong,. within the meaning of the statute, had invented the thing pat- 
ented when he conceived the idea, and had also a mental conception 
of means for making it operative and useful, although he did nothing 
more, but that the invention, actually conceived, made, and put in 
practical opération in Italy, with full knowledge and information of 
such facts given to the public in the United States, was not known 
in this country. 

Mr. Armstrong places the date of his mental conception of this in- 
vention in 1894 and 1895; but he says: 

"At that time (1804 and 1895) our work called for a considération only cl; 
a single car opération, and no Immédiate opiiortunity of applying my linowl- 
edge presented itself." 

From his . testimony I conclude he does not claim to hâve put his 
mental conception and knowledge into practical use or opération un- 
til some time in the spring of 1905, and March 28, 1905, he disclosed 
it to others. In June following he filed his application for a patent. 
In the meantime De Kando perfected the invention in Europe, and 
put it in practical opération there, and in May and June, 1904, caused 
full infortiiation regarding it to be taken to the United States in writ- 
ten fonriji and communicated orally to, we may say, the public, and 
July 8, 1906, he applied for a patent hère. I find nothing in the rec- 
ord diàclôsing the date of De Kando's conception of this invention. 
So far as t,he public in the United States is concerned, De Kando 
made. the invention known to Waterman and others in writing in 
May and June, 1904, while Armstrong made it known in writing in 
March; 1905. 

Corning tq the authorities bearing on the question, we find much 
that is helpfiil and much that is confusing. By section 4886, R. S., 
any person who has invented or discovered any new and useful art, 
machine; manufacture, or composition of matter, or any new or use- 
ful împroyements thereof , "not known or used by others in this coun- 
try before his invention or discovery thereof," may obtain a patent 
therefor.' ■ Butj taking section 4886 and 4923 together, it is obvions 
that à itafent is not to be defeated or denied because the invention 
had |:)e:^ri.:kn6wn and used in a foreign country before and down 
to the time of his invention or discovery thereof. But knowledge 
and use -in a foreign country is quite distinct from full knowledge 
thereof in this cpiintry. From the language of section 4886, we as- 
sumé, that. :t,o be entitled to a patent the person must hâve "invented" 
or "discovered" some new, etc., thing. It is clear that De Kando 
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was entitled to a patent for this invention in the United States at 
any time after April 4, 1904, down to June 28, 1905, when Arm- 
strong filed his application. He had a completed and perfected in- 
vention. Had Armstrong invented anything, in the sensé of the stat- 
ute quoted, prior to his written disclosure March 28, 1905, followed 
by the filing of his application June 28, 1905, and is it material wheth- 
er he had or not? He was first to file his application for a patent, 
but not the first to publicly disclose the invention in this country. 
When De Kando fully described the invention in writing, and gave 
it to Waterman for public use or disclosure in the United States, and 
Waterman did use it and publicly disclose same in the United States, 
it was the same as if De Kando had done the same thing. 

[2J A conception of the mind is not an invention, or a completed 
invention, until represented in some physical form. Clark Thread 
Co. v. Willimantic Linen Co., 140 U. S. 481, 489, 11 Sup. Ct. 846, 
35 L. Ed. 521; Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33; 
Coffin V. Ogden, 18 W^all. 120, 21 L. Ed. 821 : Dashiell v. Grosvenor, 
162 U. S. 425, 16 Sup. Ct. 805, 40 L. Ed. 1025. But in O'Reilly v. 
Morse, 15 How. 62, 109 (14 L. Ed. 601), in a contest as to priority 
of invention, Morse was awarded priority over Steinheil, Wheatstone, 
and Davy, although he had only completed the whole process, com- 
bination, powers, and machinery in his mind; his delay in bringing 
it out being due to his "want of means." Speaking of Morse and the 
date of his invention, the court said : 

"The évidence is full and clear that, when he was returnin? from a vislt 
to Europe in 1832, he was deeply engaged iipou this suiiject during the vo.v- 
age, and that the process and means were so far developed aud arranged in 
his own mind that he was confident of ultimate success. It is in proof that 
he pursued thèse investigations with imremitting ardor and industry, inter- 
rupted occasionally by pecuniary embarrassments ; and we think that it is 
established by the testimwny of Prof. Gale and others that, early in the 
spring of 18.37, Morse liad invented his plan for combining two or more elec- 
trie or galvanic circuits, with independent batteries, for the purpose of over- 
comlug the dimlnlshed force of electromagnetism in long circuits, although 
it was not disclosed to the witness until afterwards, and that there is rea- 
sonable ground for believing that he had so far completed his Invention that 
the whole process, eombination, povvers, and machinery were arranged in his 
mind, and that the delay in bringing it out arose from his want of means ; 
for it required the highest order of mechanical skill to exécute and adjust 
the nicc and délicate work necessary to put thé telegraph into opération, and 
the slightest error or defect would hâve been fatal to its succes.s. Ile had 
not the means at that time to procure the services of workmen of that char- 
acter, and without their aid no model could be prepared which would do 
justice to his invention. And it moreover required a large sum of money to 
procure proper materials for the work. He, liowever, flled his caveat on the 
6th of October, 1837, and, on the 7th of April, 1838, applied for his patent, 
accompanying his application with a spécification of his Invention, and de- 
scribing the process and means used to produce the effect. It is true that 
O'Reilly, in his answer, allèges that the plaii by which he now combines two 
or more galvanic or electric currents, with independent batteries, was not 
contalned in that spécification, but discovered and interpolated afterwards; 
but there is no évidence whatever to support this charge. And we are satls- 
fied from the testimony that the plan, as It now appears in his spécification, 
had then been invented, and was actually intended to be described. With 
this évidence before us, we think it is évident that the invention of Morse 
was prior to that of Steinheil, Wheatstone, or Davy. The discovery of Steiu- 
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heil, taking the time which he hlmself gave to the French Academ y of 
Science cannot be understood as carryiiig it back beyond the months of May 
or June, 1887 ; and that of Wheatstone, as exblbited to Professer Henry and 
Bâche, goes back only to April in that year; and there is nothing in the évi- 
dence to carry back the invention of Davy beyond the 4th of January, 1S:3!), 
when hls spécification was flled, exeept a puldication said to hâve he(Mi made 
in the London Mechnnies' Jliigazlne, January 20. 1<S;!8; and the invention 
of Morse Is justly entitled to take date froui early in the sprlujj; of IS-'i". And 
In the description of Davy's in\-ention, as given in the publication of January 
20, 183S, there is nothing speclHed which Jlorse could hâve borrowed ; and 
\ve bave no évidence to show that his in\'ention ever was or could be carried 
iuto successful opération." 

In Loom Co. v. Higgins, 105 U. S. 580, 592 (26 L. Ed. 1177), prior- 
ity of invention was awarded to Webster, although he liad only exhib- 
ited it in a drawing, and tiie court held: 

"Of the two original inventors, the first will be entitled to letters patent. 
tn)less the other puts the invention into public use more than two years be- 
foi'e the application for theni. 

"8. An invention relating to niachinery may be exhiblted as well in a 
drawing as in a niodel, so as to lay the foundation of a claiin to prlorlty, if 
sufllciently plain to enable those skilled in the art to undersland it." 

Apply the proposition stated that, "of the two original inventors, 
the first will be entitled to letters patent, unless the other puts the in- 
vention into public use more than tv/o years before the application 
for them" in the United States, meaning we find hère two original 
inventors, one foreign and the other domestic, but neither had put 
the invention into public use in the United States at ail prior to the 
application for a patent by Armstrong, the domestic inventer. The 
foreign inventor was first to make knowledge of it public in the 
United States ; but Armstrong was first to apply for a patent, 
and, so far as appears, the first to conceive the invention. It 
is clear that, in determining who the first inventor was as be- 
tween thèse two, the use of the invention and actual réduction 
to practice in Italy cannot be considered. Section 4923, supra. It had 
not been patented or described in a printed publication, and it seems 
to be conceded that Armstrong believed himself to be the original and 
first inventor thereof. The actual knowledge of the invention, and 
the actual réduction to practice and public use of same in Italy, is 
only important as bearing on the question whether or not such in- 
vention was known in this country when or before Armstrong made 
his invention, within the meaning of section 4886. 

Section 4923 does not exclude évidence of knowledge and use of 
the alleged invention in a foreign country on the application for a 
patent for that invention by one residing hère and claiming to hâve 
invented it hère. Section 4923 does not say or intimate that if A., 
a résident of this country, applies for a patent hère, claiming to be 
the original and first inventor of the invention for which he seeks a 
patent, it may not be shown that A. did not invent or discover it at 
ail, but that he saw it in full practical opération and use in a foreign 
country, studied it, understood it, copied it, and brought his informa- 
tion to this country, and hère .sought to patent it as his own invention 
and discovery. I do not understand that a mère visitor to Europe, 
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who there dîscovers or sees a new and usef ul machine in fuH opéra- 
tion (6ne iiot patented or described in a printed publication, and never 
heard of in the United States), may copy and make a duplicate hère, 
and bave a patent tberefor as the original and first inventor, because 
of the provisions of section 4923, R. S. The patent granted to a 
person hère is not void, and is not to be denied to an original in- 
ventor hère, for the reason nierely the invention had beeri known or 
used in a foreign country before his invention or discovery thereof ; 
but the inventor hère is not entitled to a patent if such invention was 
or had become publicly known by others in this country before his 
invention thereof. 

It woùld seem clear enough, from the wording of section 4886, that 
it was intended to deny a patent to an applicant therefor, even if it 
appeared such applicant had invented it hère — conceived it and put 
it in opération — when it also appears that such new and useful art, 
machine, manufacture, or composition of matter, or any new and 
useful împrovement thereof, zvas actually known to others or used 
by others in ihis country, before his (applicant' s) invention or dis- 
covery thereof. And I do not see that the statute makes any distinc- 
tion as to when, or where, or how, or by what means, such "others 
in this country" became possessed of their knowledge of it. We come 
back to the proposition : Does section 4886 mean, by the words "not 
known or' used by others in this country before his invention or dis- 
covery : thereof," that the invention had not been reduced to actuaî 
practice or use in this country, or had not been made known by the 
application in due form for a patent therefor? If so, why was it not 
sb stâted? Why the language used? Did the word "known" hâve 
a meaning in the patent law, or our patent statutes, implying réduc- 
tion to practice ? The only case in exact point, to which I am cited, 
or am able to find, is Doyle v. Spaulding (Circuit Court of New Jer- 
sey, 1884) 19 Fed. 744, 746. Ail that Judge Nixon said on the sub- 
ject, aside from stating the facts, was: 

"After a. c'areful considération of the provisions of the three sections of 
the patent act whicli bear upon the subject (sections 4886, 4920, and 4923. 
Rev. St.), yye are of the opinion that the use, or a Icnowledge of the use, of 
an invention tn a foreign country by persons residing in this country vs^ill 
not defeat a patent which bas been hère granted to a bona fide patentée, who 
at the tiïae was ignorant of the existence of the invention or its use abroad." 

I do not discover that this case has ever been cited or overruled in 
any décision or by any court. Walker on Patents, 4th édition, cites 
the case (^yalker on Patents [4th Ed.] § 54, page 52), and says, after 
quoting from section 4886, R. S. : 

"Prior : Imowledge, possessed in this country, hy snme other person than 
the applicant for a particular patent, that the subject of that patent was 
known and used in some foreign country before its Invention hère, Is not 
siich knowledge in thls country as will négative the novelty of the imtent 
covering that subject." 

I çan agrée without hésitation that actual and complète knowledge 
of the actual thing patented, the subject of the patent, and that it 
had been . reduced to practice and successful opération in a foreign 
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country by one person hère, who understood it, and was capable of 
making it and putting it in practice hère, would not be such knowl- 
edge in this country as would defeat the right of the domestic in- 
ventor to a patent; but the facts of this case go much further, and 
show a public knowledge or publication by oral statements and ex- 
planations — that is, knowledge by a great number of persoiis fully 
capable of understanding it, and from the information possessed re- 
ducing it to actual practice. To hold that this invention (or thing 
described and claimed in the patent to Armstrong) was "not known" 
in the United States long prier to the time Armstrong applied for 
his patent cornes dangerously near "judicial législation" ; but we 
know that some words in our patent laws hâve a meaning much 
broader or narrower, as the case may be, than the dictionary défini- 
tion. As said in Walker on Patents, pp. SI and 52, §§ 52 and 53: 

"The statutes of tlie United States hâve always provided that anything to 
be patentable nm.st be ncw. * * * Jiany things are uew in tUe eye of the 
patent statutes in addition to those things which are rcally nevv." 

In one sensé a thing like a machine is "not known" until it is ac- 
tually made as an article of use — not a model — and put in opération 
as a practical thing, as until then it cannot be definitely and certainly 
known that it is operative, and therefore practical and useful, what 
it purports to be as an invention designed to produce a new practical 
and useful resuit. In another sensé it is known when the idea is 
fully evolved or developed, and a machine in accordance therewith is 
shown by drawings in ail its parts, and mechanics skilled in that art 
see that it must operate as claimed and that it cannot be otherwise, 
or a working model is made which opérâtes as claimed, and it is a 
mère question of dimensions; that is, of building an enlarged or full- 
sized machine. Is it good reasoning to say that A. "has inventée" 
a new and useful machine, etc., in the United States when he has bnly 
framed it in his mind, but that the same invention made by B. in a 
foreign country and fully reduced to practice there is "not known" 
in this country when full knowledge of it as a completed practical 
thing, including its opération and construction, in writing (not in a 
printed publication), has become public and known to those skilled in 
the art and capable of understanding it and reducing it to practice 
in this country? Can there be "invention" without knowledge of the 
thing invented, and if there is "invention," is not the thing invented 
known to the inventor, in the sensé of the patent law, without any 
réduction to actual practice, or the filing of an application in due 
form describing it; and, if known to the inventor, is it not known to 
others to whom it has been so fully described orally and in writing 
by the inventor that they fully comprehend and understand it and 
are able to reduce it to practice? 

I think there is a distinction between knowledge by others in the 
United States of the use of a thing or device accomplishing a cer- 
tain resuit in a certain way in a foreign country, and knowledge by 
others in this country, not only of such use, but of the full particu- 
lars of such device ; knowledge not only that it is and has been in 
actual opération in the foreign country, but full information as to 
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the prînciple on which it opérâtes and of ail the détails of its con- 
struction, as well as its mode of opération and purpose, and the re- 
suit attained. In 1 Robinson on Patents, § 320, page 438, Doyle v. 
Spaulding, supra, is cited as sustaining the proposition, stated in the 
text, that: 

"Foreign use, at least under the provisions of our présent statutes, does 
not conimunicate to tUe publie in tliîs country any Iviiowledge of tbe inveu- 
tiou." 

In the notes he cites many cases holding this proposition, and the 
further proposition "that, if a person claiming a patent derived his 
knowledge of the invention f rom such prior foreign use, his claim 
must be denied on the ground that it is not his ovvn invention," which 
is, of course, true; and therefore, when the issue is that the alleged 
inventor did not invent the thing patented or claimed at ail, the for- 
eign use and the claimant's knowledge of it may be shown. 1 Robin- 
son on Patents, note, page 439, and section 324, page 445, where it is 
said : 

"That his knowledge of the invention as in foreign use before his owu 
invention is a bar (to a patent), see," etc. — citing cases, includlng Koeiuer v. 
Sinions, 95 U. S. 214, 24 L. Ed. 3S4. 

lie also says : 

"That knowledge in thls country of use abroad is not prior use oml Jcnoml- 
edfie. See Doyle v. Spaulding (C. C, 1884) 19 Fed. 744, 27 O. «. 300 ; Illing- 
worth V. Spaulding (C. C, 1S81) 9 Fed. 611." 

There is no statement in the text or notes that the réduction to 
practice and use in a foreign country, and full knowledge of such 
nse and of the machine or apparatus and mode of its opération and 
the principle on which it opérâtes, and of its construction and the 
resuit obtained, when communicated orally and in writing to and un- 
derstood by the public in the United States, is not such knowledge 
of the invention in this country as will defeat l'^e right of the do- 
mestic inventor to a patent. There is no claim in this case that Arm- 
strong actually derived his knowledge of this invention from outside 
sources, or through the information brought to this country by Wa- 
terman and made public hère in the manner stated. As the record 
stands. De Kando conceived this invention and reduced it to actual 
public use and practice in Italy prior to April, 1904, and orally and 
in writing through Waterman made full disclosure thereof to the pub- 
lic in the United States in May, 1904. He did not apply for a pat- 
ent. Prior to 1901 or 1902, Armstrong had conceived the same in- 
vention, and in March, 1905, for the first time, made a disclosure 
of it to another; but he did not reduce it to practice or make it pub- 
lic, and in June, 1905, he filed his application for a patent. There 
is no claim or prêteuse that Armstrong exercised reasonable diligence, 
or any diligence, or that he made any effort whatever to reduce his 
invention to practice prior to filjng his application for a patent. 

If the statute is construed to mean that such knowledge in this 
country of the invention as De Kando, through Waterman, gave the 
public, does not make it known in this country, it will be possible for 
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persons under similar circumstances in other cases to avail themselves 
of the information thus gained, allège themselves to be the first in- 
venter, claim they conceived it at a date long anterior to their ap- 
plication, or any disclosure by them, and obtain a patent for inven- 
tions they never made, or had any conception of, except through the 
disclosures hère of the actual inventor abroad, who allowed and sanc- 
tioned, it may be, full disclosure in this country without filing an ap- 
plication for a patent. It would be impossible to prove, in many 
cases, at least, that the person alleging himself to be the inventor did 
not conceive it in his mind, or that he gained his information by hear- 
ing statements and descriptions of what had been done abroad. Was 
it or was it not to guard against such an occurrence that the stat- 
ute was worded as it is? 

It is conceded that date of invention, as between two claimants for 
a patent for the same invention, may relate back to the date of con- 
ception, provided the claimant used due diligence to reduce his in- 
vention, his mental conception thereof, to actual practice; that is, 
to complète his invention. If two persons conceive an invention at 
the same time, each independently of the other, and both use due dili- 
gence, it would seem that the one who complètes the inventive act 
first and files his application should hâve the patent. If one is lax 
and the other diligent, clearly the diligent one, if he complies with 
the law, should take precedence. If one précèdes the other in men- 
tal conception, but that other is first to complète the inventive act 
by reducing it to actual and successful practice anywhere, and he 
then makes it known to the public by full disclosure in this country, 
so that ail skilled in the art may understand and practice it, is he not 
entitled to his patent, as against the one who did not reduce it to prac- 
tice until a later period, and then to constructive practice only by fil- 
ing an applicafion for a patent? 

It may be said that in such case the one who takes precedence in 
mental conception, diligent or not diligent, has preceded the other in 
filing his application for a patent, which is true, and that, on so filing 
his application, his date of invention is as of the mental conception, 
the beginning of the inventive act; but does he not corne within the 
prohibition of section 4886, R. S., which dénies him a patent if the 
invention was in fact knoivn (in the full manner referred to) to oth- 
ers in this country before his invention or discovery thereof was com- 
pleted? Is constructive réduction to practice by filing an application 
eriough to carry his date of invention back to his date of conception, 
as : against one who conceived it at about the same time, it may be 
later, and actually reduced it to practice and use in public, although 
n,ot in this country, and then communicated full knowledge of it, its 
use, its principles, construction, mode of opération, and results, to 
the public in this country, but not by a printed publication, before 
sUch constructive réduction to practice? 

The record in this case fails to disclose that De Kando made his 
disclosure to Mr. Waterman and Mr. Levé, who brought the informa- 
tion to the United Statès and hère gave it to the public, for the pur- 
pose of obtaining letters patent for the invention, or for the purpose 
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of introducing the invention into jpublic use, although that was doubt- 
less çontemplated. For this reason, Thomas v. Reese, 1880, C. D.,. 
12, is not in exact point. The ;Commissioner there said: 

"If, having conceived it and reduced It to practlce abroad, he cominunicates 
it to an agent In a foreign country, and seuds his agent to the United States 
to nbtain letters patent, or to Introduee it to public use. he may, in an inter- 
férence, fix the date of his inveiition on the day of his ageut's arrivai in the 
United States. If, having conceived it and reduced it to practice in a foreign 
country, he communicates it to an agent in the United States for the purpose 
of obtaining letters patent, or of introducing It to public use in the United 
States, he may, in au interférence, carry the date of his invention bafck to 
the dày on whlch it was fuUy disciosed to such agent in the United States.'" 

Gessner v. Miller, 1890, C. D., 6, is to the^same effect. 

In Hanifen v. Price (C. C.) 96 Fed. 435, 441, the question was 
différent f rom the one nov\? bef ore the court ; but the language of the 
learned judge who gave the opinion in that case would seem to favor 
the contention of the complainant hère to some extent. 

I hâve serious doubt as to the soundness of the décision of the 
Court of Appeals of the District of Colùmbia in refusing a patent to- 
De Kando ; but, in view of the décision of that court and of the Dis- 
trict Court of New Jersey, Doyle v. Spaulding, supra, and the seem- 
ing approval of that case by the learned âuthors of Robinson and' 
Walker on Patents, I am constrained to hold that the patent was 
properly awarded to Armstrong, and not De Kando, on the grounds : 

I. That, so far as appears, Armstrong was the first to conceive- 
the patented invention, while De Kando was the first to reduce it 
to actual practice and use. 

II. That Armstrong was first to reduce such invention to construc^ 
tive practice in the United States, and that he did so by filing his 
application for a patent, and thereby giving to the public in this coun- 
try actual and permanent information and knowledge thereof. 

III. That, having done so, he was and is entitled to hâve the date 
of his invention, for the purpose of determining the question of prior- 
ity of invention as between himself and De Kando, relate back to 
at least 1901, or 1902, the date of his conception thereof, while De 
Kando can only bave the date of his invention, for the purpose of 
a patent in this country, relate back to May 9, 1904, when Waterman 
made it fully known to the public in this country by oral explanations 
and statements, and to those capable of understanding it, and who did 
understand it. 

IV. That De Kando might then bave filed his application for a 
patent, and gained priority, but did not, and it is not shown that he 
furnished the information to Waterman for the purpose of having 
him file an application for a patent in his (De Kando's) behalf, or for 
the purpose of putting the invention in actual public use in this coun- 
try. 

V. That as Armstrong filed his application before De Kando filed 
his, and as neither had reduced the invention to actual practice or 
use in this country, they stood on an equality, except that, so far as 
appears, Armstrong was the first to conceive the invention, while De 
Kando was first to give the invention to the public hère, which he did 
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orally only. That, therefore, Armstrong took precedence as the first 
inventer. 

VI. That the actual knowledge of the invention given to the public 
by Waterman, which was sufficient to enable man skilled in the art 
and who received the information from him to reduce it to actual 
practice and use, was not such knowledge of the invention in this 
country before Armstrong made his invention or discovery thereof 
as, in the absence of actual réduction to practice in this country by 
any one, barred Armstrong's right to a patent. 

VIL That in the absence of actual réduction to practice in this 
country, and of an actual completion of the inventive act in this coun- 
try by either Armstrong or De Kando, he who first reduced it to con- 
structive practice hère took precedence in his right to a patent. That 
the actual réduction to practice by De Kando in Italy, there being no 
patent and no printed publication describing it, cannot deprive Arm- 
strong of his rights of priority. 

Bill dismissed, with costs. 



WOLLENSAK OPÏICAL CO. v. ILEX OPTICAL CO. 

(District Court, W. D. New York. October 18, 1912.) 

No. 487. 

PATENTS (§ 328*) — iNFRINOEilEXT — PHOTOGBAPHIO ShUTTERS. 

The Wolieiisîik patents. Nos. 679,134. and 700,878, eaeh for Improvements 
in photographie shutters, narrowly construed, and liniited to the précise 
construction shown, as re<iuired by tlie prior art and the proceedings 
in the Patent Office, held not infrlngsd. 

In Equity. Suit by the Wollensak Optical Company against the 
Ilex Optical Company. On final hearing. Decree for défendant. 

C. Schuyier Davis, of Rochester, N. Y., for complainant. 
Harold H. Simms, of Rochester, N. Y., for défendant. 

HAZEL, District Judge. This is an action to enjoin the alleged 
infringement of letters patent Nos. 679,134 and 700,878, granted to 
Andrew Wollensak for improvements in photographie shutters. The 
claim in issue of patent No. 679,134 reads as foUows: 

"1. In combination with the exposure mechanism of a photographie slnit- 
ter, a pivotai master-levei' formed with two branches at either end, eaeh 
branch having an operatlng-terininal, and nieans for turning said niaster- 
lever on its bearing, substantially as shown and described." 

The claim is divided into four éléments: (1) The exposure mech- 
anism; (2) a pivotai master-lever, with two branches on eaeh end 
thereof; (3) an operating-terminal on eaeh branch; and,(4) means 
for turning the master-lever. The défenses relied upon are anticipa- 
tion and noninfringement. 

The improvement résides in the form and construction of the inas- 
ter-lever, which has at eaeh end two branches, provided vi'ith oper- 

. «For otlier cases see same topic & | numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ating-terminals, or projections, which co-operate wîth other members 
in the rapid opening and closing of the shutter blades, so as to con- 
trol or graduate the transmission of light. The positioning of ter- 
minais on a master-lever for use in connection with a photographie 
shutter, in such a way as to permit its opération, with other éléments 
or parts, to in turn open and close the shutter blades, was concededly 
old in the art, and was common in shutter devices of this description. 

In the Wollensak patent under discussion the master-lever is as- 
sembled with other parts in a casing, and in opération détermines the 
character of the shutter exposure — that is, as to whether it shall be 
a so-called time, bulb, or instantaneous exposure — and its moyements 
are actuated by a spring which is normally held in tension by the 
setting movements of the shutters. The two branches at each end of 
the master-lever are shaped to form terminais — the first, to engage 
the operating member; the second, the detaining members; the third, 
the exposure member; while the fourth abuts the side walls of the 
casing. Ail of thèse éléments, however, were old and commonly used 
in the modem photographie art, and therefore invention, if there is 
invention, must be found to exist in the shape or configuration of the 
master-lever, with its branches and terminais operating the shutters. 

Several patents claimed by défendant to anticipate the patent in 
suit hâve been introduced in évidence. In the prior Wollensak pat- 
ent. No. 642,861, the master-lever is provided with two branches, one 
of which carries three projections, and the other only one. The 
only perceivable différence between the two levers is in the spécifie 
form, the earlier one having a smaller number of branches to actuate 
or operate the shutter blades. By the adaptation of a four-branch 
master-lever, a minor lever or terminal in the earlier patent could be 
safely left out. Perhaps in this respect, and in the addition of a stop 
terminal, an improvement was made in the opération of the exposure 
mechanism; but the modus operandi was upon practically the same 
principle. The functions of the projections or terminais on the dif- 
férent master-levers are identical ; i. e., to move or actuate différent 
parts of the exposure mechanism. 

While it is appreciated that mechanism of this description is del- 
icately constructed, and requires exact adjustment of the parts, yet 
as the operative characteristics and function of the master-lever, with 
branches and terminais, were fairly well known and understood in 
the art at the date of the invention, it is not thought that Wollensak's 
later élaboration of the master-lever required such an exercise of 
inventive skill and ingenuity in its consummation as to entitle the 
patent to much latitude. Indeed, the German patent to Prigge & 
Schlegel, No. 69,227, and the patent to Brueck, No. 749,162, support 
this view, and require giving the patent in suit a strict construction. 

In the German patent are shown two branches at either end of a 
master-lever, each branch having projections or terminais, practically 
four in ail, to operate the parts ; and though the master-lever is with- 
out the précise function of the claim in controversy, yet its construc- 
tion and mode of opération produce merely a différent method of 
actuating the shutter device. True, it is without the projections; but 
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it requires none, as the master-lever is directly connected with a 
shutter ring, the movements of which are limited by a tension spring. 

In the Brueck patent, which under the proofs concededly antedates 
the patent in suit, there is also a master-lever, with terminais prac- 
tically at both ends to actuate the shutter blades, and there is also 
the stop terminal, which affects or influences the movements of the 
master member. The terminais appear to be positioned unlike those 
described in the Wollensak spécification, but nevertheless their con- 
struction and mode of opération hâve an important bearing upon the 
scope of the claim in controversy. 

Construing such claim narrowly, and limiting it to a master-lever 
having four terminais, two at each end, to enable the master-lever, 
when in opération, to engage other éléments, and to aiïord a stop for 
the master-lever, it is not thought that the defendant's shutter device 
is an infringement. True enough, the défendant employs in its shut- 
ter device the specified éléments to actuate and operate the shutter 
blades; but the terminal abutting the side wall of the casing to limit 
the movements of the master-lever as in complainant's is lacking, and 
the control thereof is apparently upon another principle. A lever and 
hook connect the master-lever with the exposure ring, and when the 
shutter is closed the hook and exposure member are held in place 
by the master-lever, with the resuit that the latter closes the blades, 
while in complainant's patent the blades are closed by a spring at- 
tachment. 

In patent No. 700,878 the claims in controversy are the first, sec- 
ond, sixth, seventh, eighth, tenth, and twenty-third ; the twenty- 
seventh claim having been abandoned. In each of said claims, which 
are for a combination of éléments, is described a shutter mechanism 
of the type hereinbefore discussed, and like that of the Wollensak 
patent No. 679,134. Claims 1 and 2 specify that the retarding device 
and motor mechanism by which the blades are actuated are inde- 
pendent of each other ; and claims 6, 7, 8, and 10 specify independent 
action by such éléments, while claim 23 describes the device in dé- 
tail. It will be enough herein to reproduce claims 1 and 23, which 
read as follows : 

"1. A photographie shutter for making a séries of graded exposures, coiii- 
prisiug, in combination with shutter-blades, iiiechaiiism for determluing the 
diiration of sald various exposiires, and motor mechanism for the shutter- 
blades, said mechauisms being independent of each other. aud a controlllng- 
body common to both, substantially as shown and described." 

"23. A photographie shutter adapted to malce graded exposnres, having 
shutter-blades and meelianlsm for ojierating theui, and a retarding device 
for eontrolling the exposure mechanism, and a spring for retTiruing the re- 
tarding device to its normal i)lace, substantially as shown and described." 

In the construction of claims 1 and 2, which are substantially sim- 
ilar, the action of the Patent Office, as disclosed by the file wrapper 
in évidence, is significant. In the outset claim 1 did not contain the 
feature of "a controlling-body common to both" mechanisms relating 
to the opération of exposure and shutter blades, and such inclusion, 
after rejection of the broader claim, was a distinct limitation upon 
the feature of independence which must attend said claims to insure 
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théir nôvelty. The expert witnesses hâve disagreed upoh thé'qiuèstion 
of the meaning oif daim 1, as regards whether the retafdiïig^- meeh- 
anisms aire indëpendent o£ each other, or whether such mèchatiisms 
act independently of each other. . ' ,' ' 

The rejection of the original claim was on the Vôgt 'patent, No. 
668,965, which showed the feature of physical independence of such 
éléments as distinguished from indëpendent action of the meChanisms. 
Inasmuch as the patentée acquiesced in the disposition by the Patent 
Office of claim 1, and added an additional feature to the daim, which 
manifestly was a limitation, he is bound thereby; and it'miist now 
be held that the words "being indëpendent of each other" refer to a 
method by which the retarding élément was held out of action while 
{qUoting from the spécification) "the twin detents act, and to hold the 
retarding mechanism and the twin detents ail out of action simultane- 
ously." Thus construing daims 1 and 2, there is no inf ringement 
of them by the défendant. To omit attaching to clairns 1 and 2 the 
limitation of a "controlling-body common to both" mechanisms would 
otherwise resuit in anticipation by the prior patents to Vogt, Wollen- 
sak. Dey, and Brueck. 

The other daims in controversy specify indëpendent action of the 
retarding device ; but such dément is not shown by a f air prépondér- 
ance of the évidence to be included in the defendant's device. In 
complainant's shutter, a so-called setting shutter, a spring is used in 
connection with a lever, by which a pump piston h' is normally held 
down, and when the shutter blades are closed the piston of the pump 
acts independently of auy other dément; that is, it is causéd by the 
spring to descend to its normal position. This mode of opération is 
essentially différent from defendant's construction, which contains a 
toothed wheel coacting with the master-lever, which arrests the move- 
ments of the wheel on the instant that the movement of the master- 
lever has ceased. There is no indëpendent action of the wheel un- 
connected with the movement of the shutter mechanism. That the 
words "acting independently" hâve a narrow signification is indicated 
by the language of the spécification, wherein it is said : 

"Also the retarding mechanism and the shutter mechanism act independ- 
ently of each other, either acting at times without the other." 

I quite agrée with the expert witness for the défendant that the 
quoted excerpt from the spécification is not susceptible of an inter- 
prétation which would fairly include the defendant's retardation by 
the master-lever of the toothed wheel or the boot-shaped projection. 

In view of the prior art, it was a question whether complainant's 
device disclosed a patentable invention. The employment of springs 
to actuate or control retarding mechanism to move instrumentalities 
in one direction or another was very old. For instance, in the Brit- 
ish patent to Gotz, No. 7,650, there is shown a spring within an air 
cylinder, by which the retarding piston is shifted to make connection 
with a master élément which is actuated by a shutter. In the patent 
to Furnell of 1844, No. 7,746, a brake shoe is moved in one direction 
by a spring and in another direction by an eccentric. Thus is shown 
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a retarding mechanism moved by a spring to the point where the 
retardation is initiated. So, also, in the French patent to Coninck is 
shown a wheel similar to the retarding wheel of defendant's device, 
capable of rotating in one direction, and connected to a master mem- 
ber, and moved by an arm actuated by a spring. Such construction 
bears on the novelty of patent No. 700,878, in that it shows that at 
the date thereof photographie Shutters having a master-lever posi- 
tioned to move in one direction without interfering with the move- 
ments of the retarding device were familiar to the art. In the patent 
to Turner & Clark and in the patent to Dey are also shown springs 
for use in actuating a retarding device independently of the shutter 
mechanism. 

The défendant has not a setting or release lever possessing the 
characteristics pf the levers described in claims 7 and 8. It is un- 
necessary to dwell further upon the various éléments of the claims in 
controversy, or upon the contradictory évidence of the expert wit- 
nesses, both of which I hâve carefully considered in connection with 
my examination of the physical exhibits. As the novelty of the vari- 
ous claims is thought of doubtful validity, the doctrine of equiv- 
alency of the defendant's éléments and mode of opération should not 
be applied, even though the défendant substantially achieves the same 
resuit as complainant. Such I conceive is the rule, when, as hère, 
the claims contain the words "substantially as described." Hobbs v. 
Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586. _ 

As in my judgment the défendant has not appropriated the essen- 
tials of claim 1 of patent No. 679,134, nor of the claims in contro- 
versy of patent No. 700,878, the bill should be dismissed, with costs. 



LEMON et al. v. IMPERIAL WINDOW GLASS CO. 
(District Court, N. D. West Virginia. October 28, 1912.) 

1. COUETS (§ 314') — FEDEBAL COUETS — DiVEESE CiTIZENSHIP — COEPORATIONB 

— "CiTIZENS." 

A corporation Is a mère créature of local law, Incapable of having 
légal existence beyond the llmlts of the soverelgnty creating It, and 
must be treated as a citizen of the state creating it, wlthin the meaning 
of the provision of the fédéral Constitution extendlng judlclal power in 
fédéral courts to controversies between cltizens of différent states. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 860; Dec. Dig. § 
314.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174 ; 
vol. 8, pp. 7602, 7603. 

Diverse citizenship as a ground of fédéral Jurisdictlon, see notes to 
Shlpp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.1 

2. COBPOEATIONS (| 52*) — LoCATIOW — RESIDENCE. 

A corporation's résidence is flxed by artiflcial conditions, such as the 
location of its principal place of business, or the Personal résidence of 
Its duly appolnted attorney in fact, on vehom service of process may 
be made. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §S 140-150; 
Dec. Dig. i 52.*] 

•For other cases se» same toplc £ S numbEB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Courts (§ 344*)— Fédéral Courts — What Law (îovebns— Pbocess. 

Congress not having fixed any rule with regard to the mode of servlng 
mesne process on corporations in suits in tlie fédéral courts, the state 
law and practiee will be followed. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 917; Dec. Dig. 
I 344.* 

Conformity oï practiee in comuion-law actions to that of state court, 
see notes to O'Connell v. Keed, 5 C. C. A. 594; Nederland Life lus. Co. 
V. Hall, 27 C. C. A. 39L!.] 

4. Courts (§ 274*) — Jubisdiction — Fijdbeal Courts — Corporations — Attor- 

NEY to Accept Service — Résidence. 

Under Code W. Va. § 2;!lo, requlring ail domestic corporations, rési- 
dent and nonresident, to exécute and record a power of attorney désig- 
na tlng some person witliln the state as its attorney upon whom process 
agaiust it may be served, the résidence of such an attorney, selected by 
a nonresident corporation, fixes the county of the attorney's résidence 
as that of the corporation, for the purpose of determining the district 
iii which suit against the corporation in a fédéral court must be brought. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814 ; Dec. Dig. 
§ 274,* 

Jurisdiction of fédéral courts over corporations, see note to St. Louis, 
I. M. & S. Ky. Co. V. Nevvcoui, 6 C. C. A. 174.] 

5. Corporations (§ 500*) — Pari Maieria — Kepeal. 

Code W. Va. g 2i!13, requires every résident domestic corporation to 
appoint souie person, résident in the county where its prlncliwl business 
is conducted, to accept service, and déclares that every nonresident do-' 
mestic corporation shall appoint a résident. of the, state its. attorney for 
a llke purpose ; the attorueys appointed by botli résident and nonresi- 
dent corporations being also enipowered to make return of the cbrpo- 
ration's proiîerty In the state for taxation. Acts 1905, c. 39 (Code, 
S§ 8805-3810), déclares that the State Auditor shall be the attorney in 
fact for and on behalf of every foreign corporation doing business iu 
the state aud of every nonresident domestic corporation for the accept- 
auce of service, and also that, in addition to the Auditor, any such Com- 
pany may desiguate any other person in the state as its attorney in 
fact to receive service. Hcld, that the act of 1905 .4id not repeal section 
2;il3, but that the two should be cénstrued in pari materia, since sec- 
tion 2313 authorlzes thé attorney in fact, not only to accept service ol 
process, but also to make return of the corporatiou's property for taxa- 
tion, and relates solely to corporations formed Under the state lavvs, 
while the act of 1905 includes .^loth nonresident dorjiestic corporations 
and foreign corporations, doing, business within the staté, and restricts 
the power of the Auditor to the acceptànce of service. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1912, 1940, 
. 1011 ; Dec. Dig. § 500.*] 

6. Corporations (§ 507*) — Fédérai, Courts — .Tueisdiotion — Résidence of 

I'arties — Nonresident Domestic Corporation. 

Codé W. Va. § 2313, requires domestic corporations, résident and non- 
resident, to flx the county of their résidence within the state by the 
exécution and record of a power of attorney designating some person 
within the state as attorney on whoul process may be served; and Acts 
1905, c. 39 (Code, B 3805-3S10), provides that the State Auditor shall be 
the attorney in fact for and on behalf of every foreign corporation doing 
business, within the state and of eyery nonresident domestic corporation, 
and requires t)ie flling of a power of attorney appointing the Auditor and 
his successors in office attorney in fact to accept service. H eld that, 
where a nonresident domestic corporation filed a power of attorney ap- 
pointing the State Auditor its attorney to accept service, but did not 
appoint any other local person its attorney in fact for a similar pur- 

*f"or other cases see same topic & S nùmisee iii Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pose under section 2313, the eorporation's résidence for tlie purpose of 
suit, either in the state or fédéral courts, was not limlted to tiie county 
wberein the seat of governnient was located, or where the Auditor had 
his résidence, but service on the Auditor for such corporation rendered 
it liable to suit in any county or fédéral district In the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1971-1974, 
1976-2000; Dec. Dig. § 507.*] 

Action by Monro Lemon, as trustée, and the Columbia Window 
Glass Company, against the Impérial Window Glass Company. 
On motion to quash and set aside the service of the summons, ac- 
cepted for défendant by the Auditor, on the grounds that neither 
it nor the plaintiffs are or were citizens of the district at the time 
of the commencement of the suit. Motion denied. 

Linn & Byrne, of Charleston, W. Va., for plaintiffs. 
Samuel V. Woods, of Philippi, W. Va., and Arnold & Game, of 
Columbus, Ohio, for défendant. 

DAYTON, District Judge. The question hère involved is one 
of jurisdiction arising under local law. So far as known, it has not 
been determined by any of the courts of last resort, state or féd- 
éral. At the same time it is one that is of importance and should 
hâve an authoritative détermination. The undisputed facts in- 
volved are : 

The state of West Virginia authorizes the issuance by its Secre- 
tary of State of charters to two classes, of private corporations:^ 
First, résident domestic ones, defined to be (section 124, c. 32, 
Code, § 1046) those "whose principal place of business and chiéf 
Works (if it haye chief works) are located within this state"; and, 
second, nonresident domestic ones, defined to be those "whose 
principal place of business or chief works are located without this 
state." 

By section 24, c. 54, § 2313, of the Code, every résident domestic 
corporation is required within 30 days after organization, by power 
of attorney, duly executed, to appoint some person, résident in the 
county of the state wherein its business is to be conducted, to ac- 
cept service, and upon whom process may be served for and on 
behalf of such corporation. By the same section, every nonresi- 
dent domestic corporation is required, within 30 days after organi- 
zation, to appoint by such power of attorney some person résident 
in the state to accept and upon whom service of process may be had 
on its behalf. This power of attorney is to be recorded in the 
county where such person appointed attorney résides and is also 
to be filed with the Secretary of State. Thèse provisions are in- 
corporated into our Code from the Législative Âct of 1887, c. 73. 
It is to be noted that by this act attorneys appointed by both rési- 
dent and nonresident domestic corporations are empowered, not 
only to accept service for and hâve process legally served upon 
them on behalf of such corporations, biit they are further empow- 
ered to tnake, return of its (the eorporation's) p.roperty in the state-, 

•For other cases see same toplc & % ndmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r; Indexes 
199 F.— 59 
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for taxation. By subséquent législation (chapter 39, Acts 1905, în- 
corporated in the Code of 1906 as sections 3805-3810, inclusive) it 
was enacted t&at: 

"The Auditor of thls state shall be, and he Is hereby constituted, the at- 
torney In fact for and on béhalf of every foreign corporation doing business 
tn thls State, and of every nonrealdent domestlc corporation. Every such 
corporation shall, by power of attorney, dnly executed, acknowledged and 
filed in the Audltor's office of this state, appoint sald Auditor and his succes- 
sors In office, attorney in fact to accept service of processi and notice In thls 
state for such corporations, and by the same instrument It shall déclare Ita 
consent that service of any process or notice In thls state on sald attorney 
in fact, or hls acceptance thereof endorsed thereon, shall be équivalent for 
ail purposes to, and ^mll be and coustitute, due and légal service upon sald 
corporation." 

Subséquent sections of the act relate to fées to be paid, how the 
Auditor shall notify the corporation of his acceptance of process, 
and the penalties to be incurred by the corporations failing to com- 
ply with the requirements. It is further provided: 

"In addition to the Auditor, any sa<3x company may deslgnate any other 
person In thls state as its attorney in fact upon whom service of process or 
notice may be made or who may accept such service. And when such local 
attomqr Is appolnted, prOcess in any suit or proceeding may be served on 
Mm to the same elïect as if the same were served on the Auditor." 

By article 7, § 1,^ of the Constitution of the state, it is provided, 
that the Executive Department shall consist of a Governor, Secre- 
tary of State, Superintendent of Free Schools, Auditor, Treasurcr, 
and Attorney General, and that: 

"They shall, except the Attorney General, réside at the seat of govemment 
during thelr terms of office, and keep there the public records, books and pa- 
pers pertalning to thelr respective offices and shall perform such duties aa 
may be prescribed by law." 

The seat of govemment for the state is Charleston, situate in 
Kanawha county, in the Southern fédéral judicial district of the 
state. This suit was brought in this Northern district by the plain- 
tifïs, Lemon, trustée, a citizen of the state of Pennsylvania, and the 
Columbia Window Glass Company, a corporation under the laws 
of Pennsylvania, against the défendant, a nonresident domestic 
corporation, organized under the laws of West Virginia, having its 
"principal place of business" in Pittsburg, Pa. It has complied 
with the requirements of the act of 1905 and appointed the Auditor 
its attorney in fact to accept process in its behalf. It does not 
appear to hâve complied with the act of 1887 in the appointment 
of any private individual in the state as its attorney and having 
the power of attorney so appointing him recorded in the county of 
his résidence. It now appears to this suit specially and moves to 
quash and set aside the service of summons accepted for it by the 
Auditor, on the grounds that neither it nor the plaintiffs are or 
were citizens of this district at the time of the commencement of 
the suit. 

[1] In considering this question, it is well for us to remember 
that a corporation is a mère créature of local law, incapable p| 
> Coda isot, p. Ixln 
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having légal existence beyond the limits of the sovereignty cre- 
ating it, and that it must be treated as a citizen of the state cre- 
ating it, within the meaning of that clause of the Constitution ex- 
tending judicial power in fédéral courts to controversies between 
citizens of différent states. Paul v. Virginia, 8 Wall. 168, 19 L,. 
Ed. 357. 

[2] Its résidence in the state, unlike that of the individual, must 
by the law be fixed by artificial conditions, such as the location of 
its principal place of business or the personal résidence of its duly 
appointed attorney in fact. 

[3] Further, we are to remember that, Congress not having laid 
down any rule with regard to the mode of serving mesne process 
upon corporations, the state law and practice must be followed. 
Amy V. Watertown, 130 U. S. 301, 9 Sup. Ct. 530, 32 L. Ed. 946. 

[4] The act of 1887 (section 2313, Code) clearly requires any do- 
mestic corporation, résident or nonresident, to fix and détermine the 
county of its résidence, by the exécution and recordation of its power 
of attorney designating some one within the state as its attorney upon 
whom process against it could be served. In the case of résident 
domestic corporations, such attorney has to be résident in the county 
of the state wherein the corporation had its principal place of busi- 
ness. In the case of a nonresident corporation, having no principal 
place of business in the state, it can sélect such attorney from the 
citizenship of the state; but his sélection, and the required recorda- 
tion of the power of attorney appointing him in the county of his 
résidence, unquestionably fixed the county of his résidence to be that 
of the corporation, and whether or not such county was within or 
without this district would détermine this court's jurisdiction. It is 
to be noted that penalties are provided for noncompliance with this 
act and the right to proceed by attachment and publication as against 
foreign corporations is given. 

[5] The question hère at once arises: What effect did the passage 
of the act of 1905, requiring foreign and nonresident domestic cor- 
porations to appoint the State Auditor attorney to accept process hâve 
upon the act of 1887? Did it in effect repeal it.? I think not, for the 
very pertinent reason, if for no other, that the two acts were designed 
to accomplish dift'erent purposes. The act of 1887 related solely to 
corporations formed under this state's laws. It provides, not alone 
that the corporation by its power of attorney shall empower the at- 
torney appointed thereby to accept process, but also "to make return 
of its property in this state for taxation." On the other hand, the 
act of 1905 includes in its provisions, not only nonresident domestic 
corporations, but also foreign corporations doing business in the 
state, and restricts the power of the Auditor to accepting process only. 
Therefore I conclude that the act of 1887 must be held to be in full 
force in this state, and that the act of 1905 must be held merely sup- 
plemental thereto, providing an additional way by which process may 
be served upon nonresident domestic corporations. 

[6] The duty and obligation of such corporations, by the appoint- 
ment of attorneys résident in some one or other of the counties, 
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thereby fixing and determining its résidence in the state, remains. 
But, if ît does nbt coniply with this statute, dpes the officiai résidence 
of the Auditor at the seat of government vinder the act of 1905 fix 
such nonresident corporation's résidence in the county of Kanawha, 
wherein such seat of government is, thereby requiring ail actions to 
be brought either in the state courts of Kanawha or the Southern 
fédéral district of this state? I think not. The Auditor is an officiai 
of the state. The functions of his office are defined and fixed spe- 
cifically by law, and relate to every county of the state equally and 
alike, regardless of his résidence. He has his officiai résidence by law 
at Charleston ; but his résidence as a citizen may be elsewhere in the 
state, where his property may be situate and his right to vote exists. 
His acting as attorney in fact to accept process for thèse corpora- 
tions is purely a ministerial act required by law of him, and is to be 
exercised alike in the whole state. The fées derived from his so act- 
ing are fixed by the statute, and go to the treasury of the state, not 
to him individually. He simply acts in the premises as the law' s 
agent or ministerial officer, and his résidence, officiai or private, be- 
comes whoUy immaterial. While there has been no known décision 
of the question by the Suprême Court of Appeals of this state, it is 
common understanding that the inferior courts of this state hâve, 
universally so far as known, adopted this view, and hâve entertained 
jurisdiction, and this court has heretofore done likewise. 

It is therefore my conclusion that the act of 1887 is in fuU force; 
that under it thèse nonresident domestic corporations are required to 
fix the place of their résidence in the state by appointing an attorney 
résident in some one of its counties, wherein the power of his ap- 
pointment must be recorded; that in case of failure to comply with 
such statute they are liable to be sued in the courts of any of the 
counties of the state, or in either of the fédéral districts thereof ; and 
that the person so suing may proceed at his option, either by attach- 
ment and publication, or by serving process upon the Auditor, as was 
done in this case. 

The motion must be overruled. 



UNITED STATES v. TIIIRTY CASES PURPORTING TO BE 
GRENADINE SYRUP. 

(District Court, D. Massachusetts. August 22, 1012.) 

No. 650. 

Food (| 15*) — Adultération — Misbbanding — "Gbenadine Syeup" — "Grena- 
dine." 

Claimant shipped in Interstate commerce a compound labeled "Grena- 
dine Syrup," composed of sugar, citric and tartaric acid, and the juices 
of certain fruits. Held that, since the word "grenadine" iu its common 
acceptation does not mean a syrup made from pomegranates, but the 
term "grenadine syrup" is used in comanerce to designate, not a syrup so 
made, but a syrup possessing a certain characteristic flavor and eolor, a 
purchaser of syrup so labeled was not entitled to expect to receive a 

•For other cases see same topic & | numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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eyrup actually made tvom pomegranates, and that the syrup llbcled waa 

tiierefore not subjeet to forfelture because ot adultération or misbrand- 

Ing. 

[Ed. Note.— For other cases, see Food, Cent. Dlg. § 14 ; Dec. Dig. § 15.* 
M'iiat constitutes a violation of pure food régulations, see note to Brina 

V. United States, 105 C. C. A. 559.] 

Libel by the United States for condemnation of 30 cases pur- 
porting to be grenadine syrup. Dismissed. 

E. Mark Sullivan, Asst. U. S. Atty., of Boston, Mass. 

Arthur L. Strasser, of New York City, Whipple, Sears & Ogden, 
of Boston, Mass., and Levi Cooke, of Washington, D. C, for claimant. 

DODGE, District Judge. The 30 cases were transported from 
New York to Boston for delivery to a consignée. The consignée 
has filed a waiver of its rights in favor of the shipper. The ship- 
per has appeared as claimant and answered the information. 

The bottles contained in the cases seized are labeled "Grenadine 
Syrup." 

The first count of the information charges that the liquor in the 
bottles is adulterated within the meaning of the Food and Drugs 
Act of June 30, 1906, in that a compound sugar syrup has been 
substituted wholly or in part for the food named. The second 
count charges misbranding within the meaning of said act, in that 
the label would deceive and mislead the purchaser into the belief 
that the food consisted of grenadine syrup, where as in truth and 
in fact it was not grenadine syrup. The claimant dénies that there 
has been any adultération within the meaning of the act, and, de- 
nying also that there has been any misbranding within the mean- 
ing of the act, expressly says and avers "that said food was in truth 
and in fact 'Grenadine Syrup.' " 

The government's contention is that "Grenadine Syrup" means 
only syrup composed of sugar and the juice of the pomegranate. 
This the claimant dénies, and contends that according to the ac- 
cepted meaning of the words they signify only a sugar syrup hav- 
ing a certain color and fiavor. The claimant is the manufacturer 
of the syrup seized, and concèdes that in its manufacture no pome- 
granates are used. According to the claimant's évidence, the syrup 
is composed of sugar, citric and tartaric acid, and the juices of cer- 
tain fruits not disclosed. There is no évidence to the contrary, and 
I find this to be the fact. That the syrup contains anything which 
may render it injurious to health the government does not claim. 

The government has proved adultération and misbranding, if it 
has proved that "Grenadine Syrup" has, in common acceptation, 
the limited meaning it asserts. If this is the fact, a purchaser re- 
lying on the label has the right to expect to get a syrup made with 
pomegranate juice, and is cheated if he gets a syrup from which 
such juice is absent. But unless the government has sustained the 
burden of proving that the words of the label carry with them the 
meaning claimed, according to an understanding so gênerai as to 

•For other caseg see same toplc ii i ndmb£b in Dec. & Am. Sigs. 1907 to date, £ Rep'r Indexée 
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give any purchaser the right to believe that syrup so composed is 
what he is buying, neither charge has been established. 

"Orange Syrup" or "Lemon Syrup" are words which, if used as 
labels, would no doubt give a purchaser the right to expect the 
syrup so labeled to hâve been made from the familiar fruits named. 
The pomegranate is a less familiar fruit, nor is "grenade," its 
French name, the name by which it is commonly known among us. 
"Grenadine" is nowhere used as the name of a fruit. The word is 
no doubt derived from "grenade," and among its meanings, in 
French, as the dictionaries of that language referred to show, is a 
syrup made of sugar and pomegranate juice. It does not neces- 
sarily follow, however, that the same meaning of the word is com- 
monly used and accepted in this country. The question is one not 
to be settled by dérivation or by dictionaries, except so far as thèse 
may tend to show the meaning of the word in common accepta- 
tion hère. And whatever might otherwise be the force of the 
French définitions of "grenadine" as tending to establish the gov- 
ernment's contention, I must regard it as greatly diminished by the 
fact that there is shown to be in force in France, since April 3, 
1909, a decree of the French government, made in pursuance of 
législation in 1905, for the suppression of fraud in the sale of goods 
and of food adultération, which expressly provides that "the name 
'Syrup of Grenadine' is limited to syrup of sugar with the addi- 
tion of citric acid or of tartaric acid and flavored with vegetable 
substances." 

Many English dictionaries hâve been referred to by counsel, but 
in only one of them is "grenadine" defined as a syrup made from 
pomegranates. This is Webster's New International Dictionary, 
published by Merriam & Co. (Eds. 1910 and 1912). Two other 
meanings are also given, having no relation to any kind of syrup, 
and the meaning first referred to is, as I tmderstand it, given as a 
French meaning, rather than as a commonly accepted English 
meaning. No such meaning is given in Webster's International 
Dictionary, published by the same firm in 1904. The Century Dic- 
tionary and Cyclopedia Supplément, Ed. 1911, gives as one défini- 
tion "a syrup, used for colds," and for this Larousse, one of the 
French dictionaries above referred to, is cited; but nothing is said 
about the syrup being made from pomegranates. I do not find 
"grenadine" defined in any other English dictionary as a syrup of 
any kind. The other wholly différent meanings of the word are 
the only ones given. 

According to the évidence at the trial "Grenadine Syrup" has 
been an article of commerce in this country only during the last 
10 or 15 years. Some of the syrup dealt in under that name ap- 
pears to hâve been imported chiefly, if not wholly, from France, 
and some of it to hâve been of domestic manufacture. No évidence 
was ofïered by the government tending to show that any of it, 
whether imported or made hère, has been actually made from 
pomegranates, or has actually contained any pomegranate juice. 
The évidence satisfies me, on the other hand, that, speaking gen- 
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erally, no pomegranates or pomegranate juice are or hâve been 
used in making either the imported or domestic syrup, and that 
the imported syrup has been and is made as indicated in the decree 
of the French government above referred to. 

The évidence fails aiso to satisfy me that "Grenadine Syrup" 
has, in common acceptation, the limited meaning claimed by the 
government. While it may be true that the names under which 
similar syrups are known and sold are generally taken from the 
source of the materials used, they are also sometimes indications 
only of the flavor or color, and are sometimes merely fanciful, as 
was admitted by one of the government vifituesses. It appears to 
be true that, in France, whatever the définitions found in French 
dictionaries, syrup actually made from pomegranates would more 
properly be called "sirop de grenade" than "grenadine," "sirop 
grenadine," or "sirop de grenadine." To my mind, the fair con- 
clusion from the évidence in the case is that the claimant's label, 
in common acceptation, means not that the syrup labeled is ac- 
tually made from pomegranates, but that it possesses a certain 
characteristic fîavor and color desired by consumers. That the 
purchaser of such syrup has the right, according to common un- 
derstanding, to expect a syrup actually made from pomegranates, 
I am unable to regard as sufficiently proved. Indeed, it seems to 
me by no means proved that ,a syrup actually made from pome- 
granates would possess the flavor and color which purchasers of 
"Grenadine Syrup" hâve learned to désire and expect. A witness 
for the government testifîed that he had made syrup from pome- 
granates, and he produced samples of the resuit; but it did not 
appear that he had ever tried to sell any of it as "Grenadine Syrup." 
A witness for the défense who had tried the same experiment in 
manufacture testifîed that the results were unsatisfactory both as 
to color and flavor. 

By consent of both parties, the case has been heard before the 
court without a jury. My views of the law and the évidence be- 
ing as above stated, I must fînd for the claimant, and dismiss the 
information. 



In re GROEZINGER. 

(District Court, M. D. Pennsylvania. October 30, 1912.) 

No. 2,223. 

Bankbuptct (§ 178*) — Bill or Sale— Pledge. 

A bankrupt, being indebted to claimant, executed a judgment note 
payable one day after date for the amomit of the indebtedness, and also 
a blll of sale to certain machlnery. In connection therewith, claimant 
executed a defeasance agreelng to resell and transfer to the bankrupt 
such machinery whenever the amount of the note was paid, provided 
that such defeasance should not affect claimant's right to enforce collec- 
tion of the note by légal proceedings. There was no change of posses- 
sion or other act of ownership exercised by claimant after the exécution 
of the bill of sale, except his act in Insuring the machinery. Held, that 

•For otber cases see same topic & § numbeb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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the transaction constltuted a pledge in the guise of a sale, and was Iq- 
valid as a légal fraud as agalnst the baukrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264r- 
274, 283, 284; Dec. Dig. § 178.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Charles 
Groezinger. Pétition by M. M. Ruddy to reclaim certain machinery 
under a biU of sale. Pétition denied. 

Warren, Knapp & O'MalIey, of Scranton, Pa., for petitioner. 
Ralph W. Rymer, of Scranton, Pa., for trustée. 

WiTMER, District Judge. The petitioner, M. M. Ruddy, claims 
title to certain machinery, enumerated in a bill of sale, dated August 
2, 1910, from the bankrupt to the claimant as f oUows : 

"260 sewing niacliines, 3 electrie motors, tables, shelving, and ail other 
machinery, lixtures and furniture now contaiued lu the 3rd and 4th floors 
of the building?, nunibered and lînown as 6 and 8 I.ackawanna avenue, In the 
City of Scranton, Pennsylvania." 

At the time of the alleged sale or transfer of the property men- 
tioned, and for many years previous, the bankrupt was engaged in 
the business of manufacturing underwear in two adjoining buildings, 
one of which was owned and leased to the bankrupt by the claimant; 
the machinery in the two contiguous buildings being used and con- 
stituting a single manufacturing plant operated by the bankrupt. It 
appears that at the time Groezinger owed Ruddy, the claimant, $3,- 
699, the considération mentioned in the writing, and that upon de- 
livery of the paper Groezinger executed and delivered to Ruddy his 
judgment note for a like sum, payable one day after date, and Ruddy, 
in turn, signed and delivered to Groezinger the foUowing option or 
agreement: 

"Scranton, Pa., August 2, 1910. 

"Whereas Charles Groezinger, of Scranton, Pa., bas this day executed and 
delivered to me a jndgment note for tbree thovisand six hundred and ninety 
nlne dollars (.^3699.00) payalile one day after date, and bas also executed and 
delivered to me, a bill of sale of certain machinery, lixtures and furniture 
now eontained in the Rrd and 4th floors of the buildings Nos. 6 and 8 Lacka- 
wanna Avenue. Scranton, Pa., for the considération of $3(199.00; Now in con- 
sidération of tlie premises and the further suni of one dollar to me in hand 
Iiaid, I hereby agrée to sell and transfer to said Charles Groezinger, tlie said 
macliinery, lixtures aud fundture whenever the amouut of said note is paid 
to me, provided however that tbis agreement shall not affect my right to 
enforce the collection of said note by légal procédure. 

"Vv'itness my hand aud seal this 2ud day of August 1910. 

'■M. M. liuddy. [Seal.] 
"In présence of; — — — ." 

Ruddy did not take manual possession of the machinery, nor was 
it by him tagged, or marked in any way as his property. He had, 
however, before and afterwards access to ail parts of Groezinger's 
plant, being' himself engaged in business in another portion of the 
building , leased. to him,' It does, however, not appear that he exer- 
cised any acts of ownership over it except that of insuring it, nor 
did'he rèceive any benefit for its use other than the rental for the 

•For other cases sue same toplo & § numbeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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building as before. Tlie transaction was not published and was known 
only to a few in the confidence of the parties. The bankrupt was 
then indebted to some of those who are now his creditors, and his 
trustée, standing in the place of a judgment creditor whose debt ex- 
isted at the tinie of the transfer, is to be regarded hère as the holder 
of a lien by légal or équitable proceedings under section 47 of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. Comp. 
St. 1901, p. 3438]). as amended (Act June 25, 1910, c. 412, 36 Stat. 
840 [U. S. Comp. St. Supp. 1911, p. 1501]}. 

That it was not the intention of the parties that there should be an 
actual sale is not to be doubted. The property was only pledged as 
security for a debt. It was to be retransferred by Ruddy to Groe- 
zinger upon payment of the amount due on the judgment note. How- 
ever, this cannot be regarded of much importance in the ab.sence of 
actual fraud, which is not hère présent. That the machinery, in a 
measure, became security for a debt, would not impair the validity of 
Ruddy's title if otherwise complète. McCullough v. Willey, 200 Pa. 
168, 49 Atl. 944. 

Was the transaction followed by transfer of possession, either by 
delivery or assumption of control by the purchaser indicating to the 
public that a change of ownership of the property was contemplated ? 
If not, while it may not be regarded as fraudulent in fact, it would 
constitute a fraud per se as against creditors and subséquent bona fide 
purchasers without notice. This bas been held as a rule of policy for 
the prévention of fraud in an unbroken line of décisions from Clow 
V. Woods, 5 Serg. & R. (Pa.) 275, 9 Am. Dec. 346, to the latest case 
upon the subject. While it is true that delivery may be actual or 
constructive, it must in any case be evidenced lay acts honestly in- 
tended to transfer the possession, as well as the title. Having due 
regard for the character of the property and its location and use at 
the time of the pretended transfer, we discover nothing from which 
to infer intent of delivery by Groezinger to Ruddy. in fact, there 
was no such delivery, nor was there such assumption of control by 
Ruddy, over the property in question, following the exchange of pa- 
pers, as would reasonably indicate a change of ownership. The only 
act appearing as indicating assumption of ownership by Ruddy rests 
in the placing of insurance upon the property in question. To hold 
that such constitutes sufficient évidence of transfer of possession of 
Personal property would encourage ail kind of secret liens, resulting- 
in interminable fraud. Disregarding the insurance, the parties to the 
alleged transfer hâve not donc a thing to which they can point as in- 
dicating an intention to effect a change of ownership, and it becomes 
the duty of the court to pronounce the sale void for légal fraud. In 
the case of McCullough v. Willey, supra, so much relied upon by 
the petitioner, where the tenant firm gave to the landlord to secure a 
debt an absolute bill of sale of the machinery in the building rented, 
the machinery was of a heavy character and bolted to the floor of the 
mill. After the bill of sale was executed, the landlord tagged ail the 
machinery with tags bearing his name. Subsequently the machinery 
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was lévjed upon under an exécution issued by an exécution créditer 
of the firm. Held that the case was for the jury. 

When by the action of the parties there bas been a séparation of 
the title and possession of personal property, courts will scrutinize 
the transaction to détermine the real intention, and but little regard 
will be given to the form which it has taken or the name by which 
it is called. Th© law is libéral in not requiring an actual change of 
possession when it will defeat the lawful purpose of the parties, but 
there has been no déviation from the gênerai rule that delivery of 
possession is indispensable to transfer a title by the act of the owner 
that shall be valid against creditors. The rule applies, not only to 
absolute sales, but to contingent sales and mortgages. Barlow v. Fox, 
203 Pa. 114, 52 Atl. 57. 

The transaction being a pledge in the guise of a sale wherein the 
title was separated from the possession, it is invalid as against exécu- 
tion creditors of the bankrupt, and so is invalid against bis trustée in 
this proceeding, to which the amendment of the 25th day of June, 
1910, applies. 

The pétition is therefore denied. 



THE ATKINS HUGHES. THE CADDO. THE BATAMO. 
(District Court, S. D. New York. October 25, 1912.) 

1. Collision (§§ 69, 76*) — Steamsihp and Tua with Tow^Mutual Faults 

— "Vessels in Sight of One Anotheb." 

As a tug, with a barge in tow on a hawser, was passing out to sea 
througli the main shlp channel from New York Baj- In the daytime, the 
barge came Into collision with the steamship Bayamo off the quarautlne 
anchorage. The Bayamo had been anehored, and was going asteru into 
the channel to get on her course up the harbor. As the tug passed the 
stern of another anehored steamship, she saw the Bayamo a quarter of 
a mile away on her starboard bow movlng astern, and gave a signal of 
two blasts and starboarded, going close under the stern of the steamship, 
which had nearly stopped ; but the barge was unable to turn so quickly. 
and struck the Bayamo's starboard quarter. Held, that the barge was 
not in fault, it appearing that she followed the course of the tug as 
closely as iKissible; that the tug was in fault for being too close to the 
anchorage Une without necessity ; that the Bayamo was also in fault 
for violation of article 28 of the Inland Kules (Act .Tune 7, 1897, c. % 
§ 1, 30 Stat. 102 [U. S. Comp. St. 1901, p. 2884]), which re(iuired her, on go- 
ing astern, to indicate that f act by three short blasts on the whistle, since. 
although there was an interveulug vessel, the tug eould hâve been seen 
from her stern, and the vessels were "in sight of one auotlier," within 
the meaning of the rule. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 87-90, 124-137; 
Dec. Dlg. §§ 69, 76.*] 

Collision with or betWeen towing vessels and vessels lu tow, see note 
to ïhe John Englis,.10O C. 0. A. 581.] 

2. Collision (§ 69*) — Gare to Pbevent — Vessels Passing Quabantine An- 

CHOBAGE. 

Vessels passing quarantlne anchorage in New York Harbor, where 
ships custouiarily stay but a short tiuie, are in much the same position 
as those going dowu a narrow channel in front of slips out of which 
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Tessels are Ukely to émerge, and are requlred to exercise the same hlgh 
degree of earei. 

[Ed. Note.— For other cases, see Cîolllslon, Cent. Dig. {} 87-90; Dec. 
Dlg. ! 69.*] 
B. Collision (f 76*) — Ritles fob Pbevknting — ^Eeveesino Signaib — Vw»- 

GELS IiEATINO ANCEOBAQK. 

Article 28 of the Inland Rules (Act June 7, 1897, c. 4, § 1, 30 Stat 102 
tu. S. Comp. St. 1901, p. 2884]), whloh requlres tliat "when vessels are in 
slght of another a steam vessel under way whose engines are golng at 
full speed astem shall Indleate that fact by three short blasts on the 
whlstle," appUes to a steam vessel golng astem on leavlng anchorage 
preparatory to laylng her course. 

[Ed. Note. — For other case», see Collision, Cent Dlg. {§ 124-137; Dec 
Dlg. S 76.*] 
4. Collision (J 69*) — Cabe to Peevent — Vessel Leaving Anchobaoe. 

A vessel leavlng anchorage grounda and backlng Into a channel in the 
way of other vessels navlgatlng It is bound to exercise extrême care to 
notif y thera, and to that end to maintain a very careful lookout ; and she 
Is not relleved from llablllty for a collision becanse no other vessel was 
seen from a portion of the shlp admlttedly obscured by another vessel in 
proximlty. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. {S 87-90; Dec. 
Dlg. § 69.*] 

In Admiralty. Libels for collision by the Compania Cubana de 
Navigacion, owner of the steamship Bayamo, against the steamtug 
Atkins Hughes and barge Caddo, and by the Texas Company, owner 
of the Caddo, against the Bayamo and Atkins Hughes. Decree for 
the Texas Company against both the Bayamo and Hughes. 

On the momlng of February 27, 1911, In clear weather, with a Ught wlnd 
and flood tlde, the barge Qiddo, owned by the Texas Company and in tow 
of the tug Atkins Hughes, came in collision with the steamtihlp Bayamo off 
Quarantliie Anchorage, New York Harbor. 

The Bayamo had just left her anchorage at Quarantine, was engagea in 
stralghtening out on her course to go up the harbor, and was struck by the 
Oaddo before she had accompllshed this manœuver, and while she was 
athwart the channel at an angle which wUl be consldered in the opinion 
herewlth. 

The Atkins Hughes and her tow were bound to sea, and the tug herself 
escaped collision only by puttlng her wheel hard astarboard and passing 
under the Bayamo's stem. The Caddo did not succeed in tuming so qulckly, 
and the bluff of her starboard bow came In contact with the extrême star- 
board qnarter of the Bayamo, to the Injury of both vessels. 

The owners of the Bayamo sued both the Atkins Hughes and the Caddo» 
and the owners of the Caddo sued both the Atkins Hughes and the Bayamo. 
The actions were trled together. 

Chas. C. Burlingham, of New York City, for the Bayamo, 
Samuel Park, of New York City, for the Atkins Hughes. 
John W. GrifHn, of New York City, for the Caddo. 

HOUGH, District Judge (after stating the facts as above). '[1] 
Of the claim against the Caddo, it is enough to say that the only 
fault alleged against that barge is that she failed to foUow, or at- 
tempt to follow, her tug, and thereby caused or contributed to the 
damage. There is no évidence worthy the name that the Caddo did 

*For other cases ue same topic & i numbbb in Dec. t Am. Dlfs. 1907 to date, t Rep'r Indezw 
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Ilot do her best to steer after her tug, and it follows that the libel 
as against her must be dismissed, and that she is plainly entitled to 
recover for hèr injuries against one or both of the steam vessels. 

The vital and sahent point of différence between the navigators 
of the Hughes and those of the Bayamo is on the apparently simple 
question whether, as the Hughes came down the Main Ship Chan- 
nel, bound to sea and steering a straight course, she had the Bayamo 
on her port or starboard bow; and before any application of légal 
principles can be made to the facts this question must be answered. 

Before its solution is attempted, the évidence shows some facts 
which are of assistance and are not (I think) open to doubt. 

On the morning in question, and before the Hughes started down 
the bay, there were two vessels at anchor off Quarantine, and another 
one somevvhat north of them. With the most northerly of thèse an- 
chored vessels this case is not concerned; but it is important to as- 
certain the positions of the other two, whereof the Atlanta was fur- 
thest up the bay, and the Bayamo to the south of her. 

Most of the witnesses testified in court, the good intent of none of 
them was impeached, and ail seemed to me to be trying to tell the 
truth as they saw it. 

Under such circumstances, the greater weight must be given to 
those witnesses whose expérience is most useful, and whose business 
especially required them to take note of that to which they testified. 

Applying this rule, the Sandy Hook pilot (Butler) who had the 
Bayamo in charge gives, in my judgment, convincing testimony as 
to where he anchored that vessel. He says she lay off Pennsylvania 
avenue, Staten Islaud, and was distant about 1,000 feet therefrom. 
The steamship is 350 feet long, and under the influence of the tide 
was tailing "about northeast," and "toward Bay Ridge." Tailing to 
the northeast gives a direction somewhat to the north of Bay Ridge, 
but the two statements are not wholly inconsistent. When this loca- 
tion is tested by the chart, and the other évidence, it is persuasive 
that the Bayamo was at anchor in such manner that, as she swung 
to the tide, her stern was just about on the line of Quarantine An- 
chorage, and she lay not quite southwest and northeast; i. e., with 
her stern pointing between northeast by east and east-northeast. 

The Austrian steamship Atlanta was similarly anchored a quarter 
of a mile north of her. The Atlanta's stern likewise was substan- 
tially on the line of Quarantine Anchorage, and she was about the 
same distance from the shore as was the Bayamo. 

The testimony as to the distance between the Bayamo and Atlanta 
is not altogether harmonious; but hère, again, I prefer the estimate 
of Butler, whose business it was to anchor the Bayamo, and to see 
that she had a safe berth; and his estimate is confirmed by Capt. 
Futcher of the Hughes, whose estimâtes of distance are not always 
the same, but he finally settled upon a quarter of a mile as the dis- 
tance between the two steamships. 

The line of Quarantine Anchorage is not a prolongation of the 
eastward boundary of General and Man of War Anchorages. It 
changes to the eastward by 20 degrees. From this it follows that, 
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to an observer coming down the Main Channel and near to the Une 
of General Anchorage, the Bayamo's stern would be projecting be- 
yond that of the Atlanta, although both the vessels were well within 
lawful Anchorage grounds. This is due to the change in compass 
direction of the boundaries of General and Quarantine Anchorage 
as above noted. 

That, as matter of fact, those on the Atkins Hughes (or some of 
them) did see the stern only of the Bayamo at first, is shown by the 
testimony of the mate, Collins, and his évidence is also confirmation 
of that from the Bayamo that the Atlanta, having much greater free- 
board than the Bayamo, obscured the view up the bay from the Bay- 
amo's bridge ; but it foUovvs, also, from this évidence that a compé- 
tent observer on the stern of the Bayamo would bave had a view 
of affairs up the bay which might hâve been of great service to safe 
navigation. 

While the two steamships lay at anchor as above stated, the 
Hughes, with the Caddo in tow upon a hawser, came eut of the Kill 
van Kull, and, rounding the Anchorage Buoys, steered down the har- 
bor. Her crew insist that they took the middle of the channel. This 
statement rests principally upon the évidence of Capt. Futcher, net 
because others bave not spoken, but because he was at the wheel of 
his boat, and was the man presumed to hâve knowledge of local con- 
ditions. His acc^uaintance therewith seems to me very imperfect. Of 
the land he knew little, and the impossible place vidiich he marked as 
the spot of collision on the chart does not encourage confidence in 
the accuracy of his observations. On this point the master of the 
Caddo has given a déposition, and his estimâtes of courses and dis- 
tances may fairly be characterized as absurd. 

It is believed that the Hughes came down the harbor on or very 
near the line of General Anchorage. The largest estimate of the dis- 
tance by which she cleared the Anchorage Buoys (at the Kills) is from 
300 to 400 feet, and the Caddo's master déclares that he cleared it 
by 40 feet only. He would naturally pass nearer than did his tug. 
It was his especial business to keep away from such obstacles as 
buoys, and I am of opinion that in this respect he is nearly right. 
But whatever the course of the Hughes was, when she rounded into 
the Main Ship Channel her navigators are positive that they laid a 
straight course, and kept to it until they were under the stern of 
the Atlanta. There being no doubt on the évidence that the Hughes 
passed the Atlanta's stern within 200 or 300 feet, it follows that she 
must hâve come down the bay very near the Anchorage line. 

Before the Hughes got abeam of the Atlanta, the Bayamo had 
started fuU speed astern to exécute the maneuver first above stated. 
She had moved backvvards "300 feet," or "about a length," when 
those on her bridge saw the Hughes emerging from under the stern 
of the Atlanta. Immediately (according to the Bayamo's évidence) 
the Hughes blew two whistles and starboarded her wheel, whereupon 
the Bayamo instantly put her engines full speed ahead, but con- 
tinued, however, to go astern approximately two lengths more, being 
still in the water, but having gained no headway before collision. 
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The Hughes passed within a distance variously estîmated from 40 
to 125 feet of the Bayamo's stern, and the Caddo fell into collision. 

Admittedly the Bayamo never blew any whistles. The reason given 
therefor is that whistles would hâve done no good, for, as soon as 
the Hughes blew two whistles and starboarded, collision was almost 
inévitable. 

The only variant from this story (so far as yet related) on the part 
of the Hughes is that she had gotten below the Atlanta, and within 
perhaps 700 or 800 feet of the Bayamo, when she observed the steam- 
ship's sternward movement, and then it was that she blew two whis- 
tles and starboarded. 

Although there is this much agreement between them, each set 
of navigators avers that the other solely caused the collision; be- 
cause Capt. Futcher and his crew maintain that, when they were un- 
der the stern of the Atlanta, the Bayamo, apparently at rest in the 
water, bore from two to three points on their starboard bow, while 
the Bayamo's witnesses déclare that at the same time the tug had 
the steamer (then actually making sternway) nearly, if not quite, as 
much on her port bow. 

Even in collision cases this différence is astonishing, and when, as 
above noted, ail the witnesses seem to be trying to tell what they saw, 
correctness must be tested by the rule of probability. If a diagram 
be made according to the évidence of Capt. Futcher, and the Bayamo 
be placed 214 points on his starboard bow when he was about 200 
feet off the Atlanta's stern, the Bayamo is found to be such a dis- 
tance from the course of the Atkins Hughes as to make collision un- 
der ail the rest of the évidence impossible, and she is likewise placed 
at a distance to the westward of the line of Quarantine Anchorage 
inconsistent with ail the other évidence. Indeed, this testimony puts 
her so far wCstward that she ought to hâve been seen across the At- 
lanta's bow long before the Atkins Hughes got abeam of that ship. 

As to the Bayamo's story, it is obviously quite difïïcult for observ- 
ers on the Bayamo's bridge to accurately state the bearing of their 
own ship from the pilot house of the Atkins Hughes. Therefore Pilot 
Butler was asked to give the bearing of the Hughes in points off his 
own bow when she was first seen. He answered slowly, and exam- 
ined the chart, and finally said that, when the Hughes came in sight, 
she was 6 points off the Bayamo's starboard bow. To this position 
he adhered. This statement likewise is impossible, for it places the 
Hughes far to the westward of the Atlanta. 

It may be noted hère that the Hughes was progressing at about 5% 
miles, so that from the time she was abeam of the Atlanta until the 
collision happened could not hâve been more than 2% minutes, and 
was probably considerably less. 

The inference from the foregoing is that the apparition of danger 
was so sudden that both sets of observers are more than usually in- 
accurate. From ail the évidence I deduce the following: Though 
the Hughes may hâve seen, and probably did see, the stern of the 
Bayamo while some distance up the bay, no attention was paid to 
her until the tug was abeam of the Atlanta. Before that time the 
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Bayamo had begun to move astern, and was continuîng so to do when 
the vessels were a quarter of a mile apart. At that time the Hughes 
was heading for the Bayamo, and probably for her starboard quar- 
ter. Then, or a few seconds later, the Hughes blew two whistles and 
starboarded steadily until she had a hard astarboard wheel. By this 
manœuver she changed her own course at least five points and barely 
escaped colUsion. The Caddo changed her course about two points, 
a finding substantiated by the angle of collision as stated by Capt. 
Seeley of the Bayamo. 

On thèse facts the Hughes is plainly liable. Her master acted un- 
der an erroneous view of the law. When he saw the Bayamo moving 
astern, and on his own starboard bow, he considered that the vessels 
were on crossing courses, that the Bayamo was the privileged vessel, 
and he therefore blew two whistles. The Servia (D. C.) 30 Fed. 503 ; 
Id., 149 U. S. at 156, 13 Sup. Ct. 877, 37 L. Ed. 681. 

That a mariner wrongly interprets the rules of the road does not 
put his vessel in fault, if what he actually did was careful and pru- 
dent. This captain had presented to him a case of spécial circum- 
stances. He had seen at least the stern of the Bayamo. He ought 
to hâve known that she was at Quarantine Anchorage, and to hâve 
appreciated the fact that vessels lying there stay but a short time, and 
are likely to move at any moment. There was nothing to prevent him 
from going farther out in the channel, instead of which he pursued 
a course (as I believe) which produced danger of collision if the Bay- 
amo had remained still, and then, when he saw her moving, he delib- 
erately got in her way. 

[2] Vessels passing Quarantine Anchorage are in much the same 
position as those going down a narrow channel in front of slips out 
of which vessels are likely to émerge. Cases like The American 
Eagle (D. C.) 29 Fed. 302, are applicable. 

[3] Nor is it possible to absolve the Bayamo from fault. Article 
28 of the Inland Rules requires that: 

"When vessels are in slgUt of one another a steam vessel under way whose 
engines are going at fuU speed astern sliall indieate that fact by three short 
blasts on the whistle." 

The différence between this and the corresponding International 
Rule is significant, in that this régulation does not require a vessel 
under way to be upon a course. 

The Bayamo was under way when she hove up her anchor and 
started astern, because she was neither "at anchor, nor moored fast 
to the shore, nor aground." Therefore she was bound to sound three 
whistles for the benefit of vessels who were in sight of her. 

It is beheved that the Atkins Hughes was not in sight of those on 
the Bayamo's bridge. Their view was obstructed by the Atlanta; 
but it is also found that the Hughes v/as in sight of any lookout sta- 
tioned at the steamship's stern. 

[4] The obligation of maintaining a very careful lookout on leaving 
anchorage or mooring is elementary, and navigators cannot take 
refuge in the proposition that they hâve no vessel in sight, because 
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nothing îs seen from a portion of the ship admittedly obscured by 
another vessel in proximity. 

Within the meaning of the statute, therefore, the Bayamo and the 
Hughes were in sight of each other when the steamship started back- 
ing. The steamship should therefore hâve sounded three whistles, 
and, not having donc so, the burden of proof is on her to show that 
failure to comply with the statute did not cause or contribute to col- 
lision. So far from doing this, the évidence is thought to show affirm- 
atively that, had she blown, and had the Atkins Hughes heard, there 
was plenty of time and ample room for the Hughes and her tow to 
pass across the bow of the steamship. I think the language of The 
Sicilian Prince (D. C.) 128 Fed. 136, is applicable, viz. : 

"Any vessel backiiig across a channel in the way of other vessels navlgat- 
ing it is bound to exercise extrême care to notify tlie other vessels of her 
manœuver." 

Damages and costs will be divided between the Hughes and the 
Bayamo. 



In re SAM Z. LORCH & CO. 

(District Court, W. D. Kentucky. November 6, 1912.) 

Bankeuptcy (§ 166*) — Moktgaoe — Validity as Against Teustee. 

The provisions of Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 
(U. S. Comp. St. 1901, p. 3445), as amended bv Act Jnne 25, 1910, c. 412, 
§ 11, 36 Stat. 842 (U. S. Comp. St. Snpp. 1911, p. 1506), deflning préfér- 
ences which are voidable, are applicable in case of objections by a trus- 
tée to proof of a debt by which prlority is claimed under a mortgage, 
and furnish the rules by which the validity of the mortgage as against 
the trustée is to be determined ; and a mortgage, although given or re- 
corded within four months, to secure a prior debt, and when the bank- 
rupt was iusolvent, cannot be denied proof, unless, at the time it was 
so given or recorded, the creditor knew or had reasonable cause to be- 
lieve the fact of such insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

In the matter of Sam Z. Lorch & Co., a corporation, bankrupt. On 
pétition by trustée to review the referee's order refusing to reconsider 
claim of the Louisville Stove Fixture Company, proved as a secured 
claim. Affirmed. 

Kohn, Bingham, Sloss & Spindle, of Louisville, Ky., for trustée. 
Lawrence S. Leopold, of Louisville, Ky., for creditor. 

EVANS, District Judge. Three creditors of this bankrupt on 
April 18, 1912, filed a pétition against it, in which, showing it to be a 
corporation organized under the laws of the state of Kentucky, they 
alleged that it had committed certain acts of bankruptcy, and there- 
upon prayed that it might be adjudicated a bankrupt. After some 
delay an adjudication was accordingly made on May 17th. In due 
course A. R. Cooper was appointed its trustée. One of its creditors 

•For other cases see same topic & § mwmbee In Dec. & Am. Dlgs. 1907 to âate, & Rep'r Indexes 
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was the Louisville Store Fixture Company, which we shall call the 
Fixture Company. Itproved a d'ebt against the bankrupt for $600 
as one secured by a mortgage upon certain articles of personal prop- 
erty described therein. The mortgage, though, for certain reasons 
given in the testimony, dated August 11, 1911, was not, in fact, ex- 
ecuted until some time in January, 1912, and was not recorded until 
April 15th — three days before the pétition in bankruptcy was filed. 
Other facts respecting it may be stated further along. The claim 
was allowed by the référée as one entitled to priority of payment out 
of the proceeds of the sale of the property covered by the mortgage. 
Subsequently Cooper, the trustée, filed a pétition before the référée 
in which he prayed for a reconsideration of the claim. This péti- 
tion we shall treat as his pleading in the case. The grounds upon 
which such reconsideration was asked are alleged by the trustée in 
this language, namely: 

"Yonr ]i€titioner refers to the original cliattel mortgage filed herein witli 
the claim of .said Louisville Store Fixture Company, and makes same a part 
hereof. That said claim should not be allowed as a lien upon tUe flxtures 
belonging to the bankrupt herein, because said mortgage was not recorded 
prier to the 15th day of April, 1912, until after each and every debt due to 
each and every créditer of the bankrupt as sho\\ai herein by the schedules 
of said bankrupt, and the proofs of claims flled herein by the varions credi- 
tors, and because said creditors had no notice thereof. ïhat said lieu is 
cJaimed upon property in the custody of this court. That no préviens appli- 
cation has been made for the order asked for berein. Wherefore your peti- 
tiouer prays that the said proof of debt be reconsidered, and that the claim 
of said créditer be allowed as a gênerai claim against the estate of the bank- 
rupt herein." 

The référée, after a fuU hearing of the testimony offered in sup- 
port of the trustee's pétition, denied the reconsideration, affirmed the 
allowance of the claim as one secured by a mortgage, and directed its 
payment out of the proceeds of a sale of the mortgaged property 
which had been made by the trustée. The latter by his pétition has 
sought a review by the court of those orders upon the ground that 
the referee's rulings were erroneous. We hâve stated somewhat spe- 
cifically the facts relating to the issues, because at the hearing there 
was much effort to enlarge the scope of the controversy. This was 
notably so, first, in respect to the fact that the bankrupt was a cor- 
poration, of which the trustee's counsel claimed to bave been ignor- 
ant ; and, second, in respect to the fact that the bankrupt's name was 
signed to the mortgage, without showing on the face of that instru- 
ment that this was done by its président. However, the mortgage was 
executed and delivered by the président in the name of the corpora- 
tion. The fact that the original pétition in bankruptcy stated on it'^ 
face that the bankrupt was a corporation effectually disposes of any 
claim of ignorance of the corporate character of the bankrupt. Be- 
sides, the validity of the mortgage was not assailed in the trustee's 
pleading on either of those grounds, and we do not doubt in this in- 
stance that the questions before us on the pétition for a review should 
be limited to those involved in the issues made before the référée. 

1. Section 47a, cls. 1 and 2, of the Bankruptcy Act (Act July 1, 
109 F.— CO 



946 199 FEDERAL EEFORTEK 

1898, c. 541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3439]), as amend- 
ed by Act June 25, 1910, c. 412, •§ 8, 36 Stat. 840 (U. S. Comp. St. 
Supp. 1911, p. 1501), is as follows: 

"Sec. 47. Duties of Trustées, a Trustées shall respectively (1) account 
for and pay over to the estâtes under their control ail Interest recelved by 
them upon property of such estâtes ; (2) collect and reduce to money the 
property of the estâtes for whlch they are trustées, under the direction of 
the court, and close up the estate as expeditiously as is compatible with the 
best intorests of the parties in interest; and sxich trustées, as to ail property 
in the eustody or comieig into the custody of the 'bankruptcy court, shall 6e 
deenied vested with ail the rights, remédies, and powers of a, creditor hold- 
ing a lien hy légal or équitable proceedings thereon; and aUo, as to ail prop- 
erty not in the custody of the 'bankruptcy court, shall be deemed vested icith 
ail the rights, remédies, and powers of a judgment creditor holding an exé- 
cution duly returned unsatisfled." 

We shall assume that the trustée, as expressly provided in the sec- 
tion, has, if he asserts it, the same right that a creditor holding a 
lien by légal or équitable proceedings would hâve to the bankrupt's 
property, and that he has the same right any such creditor would hâve 
to contest the proof of debt of the Fixture Company under its mort- 
gage. This will bring us to the direct question of whether the right 
of the Fixture Company, under its mortgage, is, in this case, shown 
to be superîor to that of the trustée occupying the position given 
him by the statute, or whether the converse of the proposition is true. 

By section 1, cl. 25, of the Bankruptcy Act, it is provided that the 
word — 

" 'transfer' shall Include the sale and every other and différent mode of dis- 
posing of or parting with property, or the possession of property, absolutely 
or conditionally, as a paynient, pledge, mortgage, gift, or security." 

Section 60, "a" and "b," as amended on June 25, 1910, so far as 
necessary to be now considered, is as follows: 

"Sec. 60. Preferred Creditors.- a A person shall be deemed to hâve gIven 
a préférence If, being Insolvent, he has, within four months before the flllng 
of the pétition, * * * made a transfer of any of his property, and the 
efCect of the euforcement of such * * * transfer will be to enable any 
one of his creditors to obtain a greater percentage of his debt than any other 
of such creditors of the same class. Where the préférence cousists in a 
transfer, such period of four months shall not expire until four months 
after the date of the recordlng or reglsterlng of the transfer, if by law such 
recordlng or reglsterlng is required. 

"6 ;/ o bankrupt shall hâve » * * maie a transfer of any of his 
property, and if, at the time of the transfer, * * * or of the recording 
or registerinif of the transfer if by law recording or registering thereof is 
required, and being loithin four months of the filing of the pétition in bank- 
ruptcy or after the filing thereof and before the adjudication, the bankrupt 
be insolvent and the judgment or transfer then operate as a préférence, and 
the person receiving it, or to be beneftted thereby, or his agent acting therein, 
shall thcn hâve reasùnable cause to believe that the enforcement of such 
judgment or transfer would effcct a préférence, it shall be voidable by the 
trustée and he may recover the property or its value from such person.". 

While thèse provisions relate more specifically to the right of the 
trustée "to recover the property," yet as they afford the trustée the 
right to avoid any préférence coming within them, and as trying the 
question before the référée at this stage is available and efficient, we 
do not doubt their applicability to the case of objections made by 
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the trustée to any proof of debt by which priority is claimed under 
a mortgage. And, as we construe those provisions, a transfer by 
way of mortgage made by a bankrupt is "voidable by the trustée," 
provided the following facts concur, namely: Fifst, if the transfer is 
made within four months before the filing of the pétition; second, 
if the bankrupt is insolvent when the transfer is made ; third, if the 
efifect of the enforcement of the transfer will enable any one of the 
bankrupt's creditors to obtain a greater percentage on his debt than 
any other créditer of the same class; and fourth, if at the time of 
making the transfer, or if at the time it was recorded, the person 
receiving it, or his agent acting therein, had at either of those times 
reasonable cause to beheve that the enforcement of the transfer would 
efifect a "préférence" — that is, to say, that its enforcement would give 
him a larger percentage on his debt than other creditors would re- 
ceive. As no greater percentage could be received under the trans- 
fer if the debtor be solvent and ail his debts be paid in full, a créd- 
iter cannot be said to hâve reasonable cause to believe the enforce- 
ment of the transfer would effect a préférence, unless either at the 
time the transfer was made or at the time it was recorded he had 
reasonable cause to believe that his debtor was then insolvent. Hence 
we conclude that that is what the act must be construed to mean. 

We may assume that the transfer or mortgage in this case was 
made within four months of the filing of the pétition in bankruptcy, 
that at that time the bankrupt was in fact insolvent, and consequently 
that, if a division of the debtor's assets had then taken place, the 
Fixture Company would hâve received a greater percentage on its 
debt than would other creditors. But this does not dispose of the 
case, nor entitle the trustée to avoid the transfer, unless either when 
the transfer was made in January, 1912, or when it was recorded 
on April 15, 1912, the Fixture Company or its agent had reasonable 
cause to believe that the enforcement of the transfer would yield 
it a greater percentage on its debt than the other creditors would re- 
ceive. Of course, the Fixture Company got security ; but that is not 
the same thing as a "préférence" within the statute. Indeed, it is 
not unusual for a perfectly solvent debtor to give a creditor security. 

The vital question of fact in this connection, and which question we 
hâve sufficiently indicated, must be determined upon the pleadings and 
the testimony. We hâve already set out in full the trustee's pleading 
in the case, and we do not find that he has alleged the facts necessary 
to bring his opposition to the claim of the Fixture Company within 
the grounds upon which the statute permits him to avoid the trans- 
fer. His failure to do this becomes entirely manifest when his plead- 
ing is compared with the provisions of section 47 as amended. Be- 
sides, when we carefully consider the testimony offered in support 
of the trustee's objection to the transfer, we find nothing to indicate 
that the Fixture Company or its agent had reasonable ground to be- 
lieve that the bankrupt was insolvent, or that the enforcement of the 
transfer would give it a "préférence," either when the transfer was 
made or when it was recorded. Indeed, the testimony is clearly and 
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explicitly the other way, and it would be unfair to charge the Fixture 
Company with knowing then what ail of us know now. So that 
there was neither allégation by the trustée in his pleading, nor was 
proof adduced by him at the hearing, to sustain his right to avoid the 
transfer upon the grounds for so doing prescribed by the statute, 
namely, that the Fixture Company, either when the transfer was 
made or when it was recorded, had reasonable ground to believe that 
the enforcement of the transfer would effect a préférence. It would 
be quite out of due order to grant relief when the facts upon which 
it must dépend are neither asserted nor proved. 

' « We think the référée was right in refusing to reconsider the claim, 
and the order sought to be reviewed will be affirmed. 

The référée in some measure seems to hâve based his décision upon 
the opinion of this court in Re Lausman, 183 Fed. 647, 25 Am. Bankr. 
Rep. 186. That was a very différent case, though the facts were not 
fully stated in the opinion. A créditer of that bankrupt, having an 
unrecorded mortgage to secure a debt of $75, tendered his proof 
thereof as a secured clainj. The référée, without objection to the 
claim being made by anybody, supposing that on its face the proof 
of debt did not show a right to priority, disallowed it as a secured 
debt, but allowed it as a gênerai claim. Of this ruling the créditer 
complained, and sought its review by the court. The trustée never 
in any way intervened or objected, nor did he make any claim to the 
mortgaged property under section 47 of the Bankruptcy Act as 
amended (which provides for gathering in the assets), and a construc- 
tion of its provisions was neither called for nor made. No creditor 
appears to hâve opposed the claim to priority, nor had any creditor 
fastened a lien upon the mortgage property by attachment or other- 
wise. Under those circumstances, under section 64 (which régulâtes 
the distribution of assets), there was nothing for the court to do but 
follow the ruling of the Circuit Court of Appeals in Crucible Steel 
Co. V. Holt, Trustée, 174 Fed. 127, 98 C. C. A. 101, which finally con- 
strued the Kentucky statute and perfectly covered the case. As we 
hâve stated, the facts were not fully set forth in the opinion in the 
Lausman Case. This is much to be regretted, as doing so might hâve 
saved two or three of my learned brethren from a misconception of 
it, notably in In re Williamsburg Knitting Co. (D. C.) 190 Fed. 871, 
In re Bazemore (D. C.) 189 Fed. 236, In re Calhoun Supply Co. (D. 
C.) 189 Fed. 537, In re Dancy Hardware & Furniture Co. (D. C.) 198 
Fed. 336, and In re Kreuger (D. C.) 199 Fed. 367. 

The referee's orders are affirmed. 



In re "WEEDMAN SÏAVB GO. 

(District Court, E. D. Arkansas, W. D. November 8, 1912.) 

1. Bankruptcy (§ 9*)— Statb Insolvency Laws — Suspension by Bankkppt- 
CY Act — JuKiSDicTioN OF State Court. 

The provisions of Kirby's Dig. Arlî. |§ 949-952, authorizlng a court of 
the State to take possession of tUe assets of aa insolrent corporation and 

•For otber cases «ee Sam* topic é i hismbbb in Dec. t Am. Dlgs. 1107 to date, & Rep'r Indexes 
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dlstribute the sanie through its receiver pro rata amoug its creditors 
after payment of wages and salaries, wlilch constltute prt>fei'red clalms, 
requlring ail crcditors to prove their clalms withiu a stated tiiiie, or be 
barred, and dissolvlng ail préférences obtained wlthin 00 days, constl- 
tute a State Insolvency law, wliich was suspended by Banlcr. Act July 1, 
1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1001, p. 3418); and tbe ap- 
polntment of a receiver from a corporation thereunder Is absolutely vold 
for want of .iurlsdictlon, and sucb a receiver may be re<iuired to turn 
over the assets oï the corporation to a receiver or trustée appoiuted by 
a bankruptey court a.t any thne thereafter, wliether wlthin four uionths 
or not. 

[Ed. Note. — For other cases, see Hankruptcy, Cent. Dlg. §§ T-9 ; Dec. 
Dlg. § 9.* 

Effeet of national bankruptey act on state Insolvency laws and on 
asslgnnieuts for benelit of credltors, see note to Carliug v. Seyuiour 
Lumber Co., 51 C. C. A. 11.] 

2. BANKEUPTCY (§ 76*) — INVOLUKTAKY I')iOCKEl)].N<iS — Kligiiulity of Peti- 
TIOSERS — KSTOri'lOL. 

Particiiiation by a credltor in Insolvency yiroceedlngs against his debtor 
in a State c-ourt, whlch was without .iurlsdictlon, does not estop hlm 
froui afterward .iolning in a pétition to hâve the debtor adjndged a bank- 
rupt. 

[l'^d. Note. — l'or other cases, see Bankruptey, Cent. Dig. §§ 50, 56, 97, 
99, 100; Dec. Dig. § 76.*] 

In the matter of the Weedman Stave Company, bankrupt. On 
motion for dissohition of restraining order, and to set aside an order 
requiring a receiver of a state court to turn over property to re- 
ceiver in bankruptey. Motion denied. 

Proceedings of involuntary bankruptey were instltutcd by a créditer in 
this cause ; the act of bankruptey alleged being tliat wlthin four months 
the bankrupt admitted In writlng its inablllty to pay Its debts and its willlng- 
ness to be adjudged a bankrupt on that ground. On the saine day the pe- 
titioner asked for the appointnieut of a receiver to take charge of the assets 
of the bankrupt, whieh, it was alleged In the aijplicatlon for tbe receiver, 
were in the hands of J. N. Doroughty, who had been appointcd as receiver 
by the ciiancery court of Prairie county, Ark., in an action pending in said 
court instituted under the insolvency laws of the state of Arkansas for 
the purpose of dlstrlbuting tbe assets of said corporation as an insolveut, 
that the said receiver is about to dispose of the fuuds in his hands unless 
restrained by this court froui dolug so, and that the court require him to 
pay ail the funds in his possession belonglng to the Stave Company to the 
receiver in bankruptey, to be administered as prescrlbed by the Bankruptey 
Act. Upon the exécution of a bond by the petltloner, the court appointed a 
receiver and granted a teniporary restraining order to restraiii the receiver 
of tbe state court froui dlstrlbuting or disposlng of any of the assets whieh 
came to his liands as the iH'operty of the bankrupt, and requiring hlm to 
turn the same over to the receiver of this court, and. In couformlty with 
the usual practlce of this court, dlrected its receiver to apply to the chan- 
cellor of the state court for an order directing its receiver to turn over the 
assets of the bankrupt to him. ïhe receiver of the state court bas now 
moved this court to set aside the order to turn the property over to the 
receiver in bankruptey and to dissolve the temporary injunctlon. ïhere are 
two grounds alleged for the motion: First, that the insolvency proceedings 
in the chancery court and his appointment as receiver occurred more than 
four months prier to the institution of the proceedings in bankruptey in 
this court; second, that the petltloner in the bankruptey proceedings inter- 
vened in said cause pending In the chancery court, and Is therefore estopped 
from attacklng those proceedings. 



•For other cases see same topic & i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. H. HaiTod, of Little Rock, Ark., for receiver of state court. 
H. M. Trieber, of Little Rock, Ark., for receiver in bankruptcy. 

TRIEBER, District Judge (after stating the facts as above). Does 
the fact that the proceedings in the state court and the appôintment 
of the receiver by that court were consummated more than four 
months prior to the institution of the bankruptcy proceedings prevent 
this court from taking charge of the assets of the bankrupt and re- 
quire him to deHver them to the officer of this court, when the pro- 
ceedings in the state court which resulted in the appôintment of the 
receiver were under the insolvency laws of the state of Arkansas? 

Counsel for the receiver of the state court relies upon the gênerai 
statements, found in ail the text-books on bankruptcy and in many of 
the décisions, that: 

"If no proceedings in bankruptcy are instituted within four months after 
the appôintment of a receiver by the state court, the proceedings cannot be 
successfully assailed by a trustée in bankruptcy, subsequently appointed, or 
by creditors." 

On the other hand, counsel in the bankruptcy proceedings contends 
that: 

"While this is the correct rule of law when applied to proceedings in the 
state court of whieh that Ci)urt has jurisdiction, it is Inapplicable when that 
court is wholly without jurisdiction and Its decrees, therefore, subject t» 
collatéral attack." 

And it is claimed that: 

"The proceedings in the state court under the Insolvency laws of the state 
of Arkansas are void, because thèse laws are suspended by the Bankruptcy 
Act [Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3420)] 
as to ail subjects which are covered by that statute." 

An examination of the authorities cited to sustain the rule of law 
advanced by counsel for the receiver of the state court, as found in 
the text-books on which he relies, shows that in none of thèse cases 
was the jurisdiction of the court questioned; the only question in- 
volved in those cases being whether the appôintment of a receiver 
was an act of bankruptcy, a préférence, or a lien voidable under sec- 
tions 67c and 67f of the Bankruptcy Act, and therefore they are inap- 
plicable to the instant case. Are the acts of the state court appointing 
the receiver absolutely void? 

[ 1 ] The first question to be determined is whether the Arkansas stat- 
ute, under which the proceedings in the state court were had, is an 
insolvency law. What constitutes an insolvency law? The éléments 
of an insolvency law are insolvency, surrender of property, its admin- 
istration by a receiver or trustée, distribution of the assets among the 
creditors, and a provision for priorities or other matters not permis- 
sible in the absence of such a statute. A provision for the discharge 
of the debtor from the unpaid balances of his debts is not essential to 
make it an insolvency law. In re Curtis (D. C.) 91 Fed. 737; In 
re F. A. Hall Co. (D. C.) 121 Fed. 992; In re Salmon (D. C.) 143 
Fed. 395; Harbaugh v. Costello, 184 111. 110, 56 N. E. 363, 75 Am. 
St. Rep. 147. By référence to the statutes of Arkansas (sections 949- 
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to 952, inclusive, Kirby's Digest of the Statutes of Arkansas), it will 
be found that this act contains every one of thèse essentials. Section 
949 provides for préférences for wages and salaries of laborers and 
employés and prohibits ail others; section 950 authorizes the court 
to take charge of ail assets of the insolvent corporation and distribute 
them pro rata among the creditors after paying the wages and salaries 
due laborers and employés: section 951 directs ail préférences ob- 
tained within 90 days, whether by attachment, confession of judg- 
ment, or otherwise, to be set aside by the chancery court, and the 
créditer be required to release his préférence and accept his pro rata 
share in the distribution of the assets of the insolvent corporation; 
and section 952 requires notice to be given to the creditors to présent 
their claims within 90 days or be barred. 

That this act is an insolvency act has been practically determined 
by the Suprême Court of this state in Roberts Cotton Oil Co. v. F. E. 
Morse Co., 97 Ark. 513, 135 S. W. 334. Being an insolvency law, it 
is no longer open to contention that as, since the enactment of the 
amendatory act of June 25, 1910 (36 Stat. 839, c. 412 [Supp. of 1911 
to U. S. Comp. Stat. 1901, p. 1494]), this corporation could hâve 
become a voluntary bankrupt or be proceeded against in insolvency 
proceedings, it suspended the state insolvency law as to this cause. 
This has been the well-settled rule in the national courts ever since 
the décisions in Sturges v. Crowinshield, 4 Wheat. 122, 4 L. Ed. 529, 
and Ogden v. Saunders, 12 Wheat. 213, 6 L. Ed. 606, and has been 
followed under the présent Bankruptcy Act. It would serve no 
useful purpose to cite the numerous cases of the national courts under 
the présent act. It is sufficient to refer to what was said in Re Watts 
& Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 h. Ed. 933. 

This rule has been recognized and followed with approval by the 
highest courts of practically ail the states which had the question be- 
fore them. Martin v. Berrv, 37 Cal. 208; Ketcham v. McNamara, 
72 Conn. 709, 46 Atl. 146, 50 L. R. A. 641 ; Corner v. Coates, 69 Ga. 
491; Harbaugh v. Costello, 184 111. 110, 56 N. E. 363, 75 Am. St. 
Rep. 147 ; Littlefield v. Gay, 96 Me. 422, 52 Atl. 925 ; Moody v. Port 
Clyde Dev. Co., 102 Me. 365, 66 Atl. 967; Lavender v. Gosnell, 43 
Md. 153; Parmenter Mfg._Co. v. Hamilton, 172 Mass. 178, 51 N. 
E. 529, 70 Am. St. Rep. 258; Foley-Bean Lumber Co. v. Sawyer, 
76 Minn. 118, 78 N. W. 1038; Sadler v. Immel, 15 Nev. 265; West- 
cott v. Berry, 69 N. H. 507, 45 Atl. 352; Potts v. Smith Mfg. Co., 
25 Pa. Super. Ct. 206; Id., 12 Am. Bankr. R. 392; Peckham's As- 
signed Estate, 35 Pa. Super. Ct. 330; Mauran v. Crown Carpet Lin- 
ing Co., 23 R. I. 324, 50 Atl. 331 ; Second Ward Bank v. Schranck, 
97 Wis. 258, 73 N. W. 31, 39 L. R. A. 569; Durvea v. Muse, 117 
Wis. 399, 94 N. W. 365; Steelman v. Maddix, 36 N. J. Law, 344; 
Appeal of Geery, 43 Conn. 289, 21 Am. Rep. 653 ; Orr v. Lisso, 33 
La. Ann. 476; Barber v. Mexico International Co., 73 Conn. 587, 48 
Atl. 758. And the Suprême Court of this state has expressly recog- 
nized this rule in Hickman v. Parlin-Orendorff Co., 88 Ark. 519, 115 
S. W. 371. In that case the question of jurisdiction of the chancery 
court was not raised in the trial court, nor upon appeal in the Su ■ 
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prenie Court by either party ; but the court, of its own motion, took 
notice of it, and held the decree of the chancery court absolutely void 
for want of jurisdiction. 

[2] The proceedings of the chancery court being coram non judice. 
and therefore absolutely void, and subject to collatéral attack, the peti- 
tioner in the bankruptcy proceedings cannot be estopped by present- 
ing its claim to that court. It requ.ires no elaborate citation of au- 
thorities to sustain the proposition that consent cannot confer juris- 
diction. Minnesota v. Northern Securities Co., 194 U. S. 48, 24 Sup. 
et. 598, 48 L. Ed. 870. In Hickman v. Parlin-Orendorfï Co., supra, 
the party had intervened. The chancery court of Prairie county hav- 
ing acted in this proceeding without jurisdiction, the possession of the 
receiver is wrongful, as much so as if the chancery court should see 
proper to appoint an administrator, although under the Constitution 
of this state the probate court alone is authorized to do that. The 
possession by a receiver thus appointed by a court without jurisdic- 
tion makes him a trustée for the benefit of the true owner, the bank- 
rupt corporation in this case, before the appointment of a receiver 
by this court, and now for the receiver of the bankrupt estate. 

The motion of the receiver, asking for a dissolution of the restrain- 
ing order and the setting aside of the order directing the receiver of 
the State court to surrender the property to the bankruptcy court, is 
denied. Al! expenses incurred by the receiver for the préservation 
of the property, and compensation for his services to the extent they 
were bénéficiai to the estate, will be allowed, when presented to this 
court, in conformity with the rule laid down in Randolph v. Scruggs, 
190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165. 



In re COX, 
(District Court, D. New Mexico. June 1, 1912.) 

1. Bankruptcy (§ 228*) — Kefeiîee's Décision — Revibw. 

On an application to review a referee's décision in banltruptey proceed- 
ings, ail presumptions are in favor of the correctness of the referee's dé- 
cision as to the tacts on conflictiug évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. HUSBAND AND WlFE (§ 40*) — ^^AGBEEMENT TO PaT FOE SERVICES — HUSBAND 

AND WIFE. 

"Where a bankrupt, operatlng a business, placed on hîs wife the dnty 
of keeplng the books and accounts, sucb act was sufficient to raise au 
iniplled promise to conipensate lier therefor, in the absence of an ex- 
press contract to do so. 

[Ed. Note.— For other cases, see Ilusband and Wife, Cent. Dig. § 222; 
Dec. Dig. § 40.*] 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN HE cox 953 

3. Bankbtiptct (I 340*) — Claims — Services. 

Evidence held to sustaln a referee's flndlng of a contra et by the 
bankrupt to pay hls wife a salary for her services as booklceeper and 
accountant In bis business. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dlg. S 527; Dec. 
Dig. 5 340.*] 

4. Bankbxjptot (I 116*) — Wife's Separatb Peopertt — Evidence. 

Evidence held to sustain a referee's décision that certain real prop- 
erty was the separate property of the bankrupt's wife. 

[Ed Note. — For other cases, see Bankruptcy, Dec. Dlg. § IIG.*] 

6. Bankruptct (§5 116, 314") — Ownership or Profebty — Estoppel. 

Where a statement of a bankrupt's assets, made to a bank as a basis 
for crédit, did net show that the bankrupt was Indebted to bis wife for 
services rendered as bis bookkeeper, and included certain real property 
as belonging to him, but no crédit was extended on the faith of the 
statement, whereupon the husband became a bankrupt, the wife was uot 
estopped by the statement to claim salary unpaid, and also that she 
owned the real property as her separate estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 409-473, 
478, 4S3-4S7, 489, 490; Dec. Dig. §§ 116, 314.*J 

In Bankruptcy. In the matter of bankruptcy proceedings of Isaac 
H. Cox. On pétition to review a referee's order allovving two claims 
for wages filed by Cora E. Cox, the bankrupt's wife, and to review 
an order declaring certain real property to be the separate property 
of said claimant. Affirmed. 

Summers Burkhart, of Albuquerque, N. il., for trustée. 
M. E. Hickey, of Albuquerque, N. M., for claimant. 

POPE, District Judge. This review complains of the finding of 
the référée upon two matters, each one purely of fact. The first 
complaint is because of the finding of the référée in favor of a claim 
of Mrs. Cox, the wife of the bankrupt, for wages as bookkeeper for 
her husband. This is composed of two items, one a preferred claim 
for $255, for the three months immediately preceding the adjudica- 
tion, and the other a gênerai claim for $3,605 for services to the 
bankrupt for several years prior to that time at the rate of $85 per 
month. The other complaint is against the décision of the référée 
declaring Mrs. Cox to hold as her separate property an undivided 
one-half interest to lots 7, 8, 9, 10, 11, and 12, in block 3, Brownwell 
& Lail addition to the city of Albuquerque. 

[1] As thèse matters turn upon décisions purely of fact, ail pre- 
sumptions must, of course, as stated in Collier on Bankruptcy (8th 
Ed.) page 504, exist in favor of the correctness of the referee's dé- 
cision. Under such circumstances the duty of a reviewing court is 
very similar to that of an appellate court in reviewing the verdict of 
a jury or the décision of a trial judge, where the évidence is conflict- 
ing. The reports frequently contain expressions showing the défér- 
ence paid by reviewing courts to the findings of a référée, who has 
heard the testimony of the witnesses, and has thus been able to judge, 
from their conduct and demeanor on the stand, and from other cir- 

•For otber cases see same toplc & i mvmbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Ijjd^qja 
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cumstances before him, and not before the reviewing court, the 
weight to be given such testimony. Thus in Coder v. McPherson, 152 
Fed. 951, 82 C. C. A. 99, decided by the Circuit Court of Appeals for 
this Circuit, the Circuit Court of Appeals reversed the District Judge 
and sustained the référée, remarking that the opportunities of the 
latter for weighing the testimony were superior to those of the Dis- 
trict Judge. Giving to the referee's findings in this case, therefore, 
ail of the presumptions which should attach to them, are the two find- 
ings complained of to be sustained? 

[2,3] As to the first of thèse, allowing the claim of the wife of 
the bankrupt for services, it is undisputed that during ail the time 
for which charges were made she acted as bookkeeper, collector, and 
assistant in the business for her husband. This situation, placing 
upon the wife business duties, would, independent of proof of any 
express contract, raise an implication of compensation. The wife 
testifies that there was an express agreement that she was to be paid 
$85 per month. There is no direct testimony contradicting this. It 
is said, however, that the circumstances are sufficient to overcome 
this direct testimony on her behalf. It is said that the books of ac- 
count, containing her account for compensation bear earmarks of 
fraud, in that they, although covering a périod of several years, are 
ail written in the same ink, and with apparently the same pen, and thus 
bear évidence of having been made up for the occasion. It is also 
said that this account is not indexed, as are the other accounts in the 
book, thus indicating it to be an afterthought. It is also pointed out 
that in a statement made by the bankrupt to one of the Albuquerque 
bankers, shortly before the adjudication, no mention is made of this 
indebtedness to the wife, although this statement was made up by 
the wife in her capacity as bookkeeper. 

A careful examination of the book does not lead to the conclusion 
that the account was fraudulently entered. The penmanship and ink 
are similar to that utilized in other accounts of about the same date, 
and the failure to index it cannot, under the circumstances, be given 
the weight contended for. It was Mrs. Cox's purpose evidently not 
to insist upon the payment of this money from her husband, unless 
business should justify it. Indeed, during the entire period she drew 
only $250 on account. Under such circumstances, the keeping of her 
account was more in the nature of a mémorandum than as a live ac- 
count, for fréquent référence, as in the case of other creditors. While 
the indexing of thèse latter was a matter of practical importance, 
the indexing of her account was not. The same observations apply 
to the circumstance, upon which the trustée has commented, that part 
of a page is utilized for her account. The failure of Mrs. Cox ta 
include her account in the statement made to Mr. Strickler is ex- 
plained by her on the ground that it was not her purpose to insist 
upon the payment from her husband, had Mr. Strickler given them a 
further line of crédit, enabling them to continue the business. This 
explanation does not seem unreasonable, and the circumstances do not 
impress me as precluding the assertion of her claim, when, after a 
failure to secure an extension of crédit, her husband went into bank- 
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ruptcy. It does not appear that Mr. Strickler or any one else was 
misled, to act to his injury, by the contents of the statement from 
Mrs. Cox either in the respect just mentioned or in that to be pres- 
ently considered. There is, therefore, no élément of estoppel oper- 
ating against the assertion by Mrs. Cox of her claim. 

[4] As to the claim that the référée erred in declaring the real 
estate above mentioned to be the separate property of Mrs. Cox, the 
facts may be briefly stated. This property was bought the early part 
of 1905. The record shows that the purchase price was $575, $300 
cash, and the balance represented by a note for $275, due June 16, 
1905. The initial $300 was contributed by a person other than Mr. 
Cox, who, according to the testimony of Mrs. Cox, was joining with 
her in the purchase of the property. The note for $275, above men- 
tioned, was signed by Mrs. Cox and her husband; but Mrs. Cox 
signed first, and it is testified both by her and her husband that his 
signature was required only by way of security. When the note be- 
came due in June, 1905, it was taken up, Mrs. Cox testifies, with 
money sent her by her father. There are several circumstances which 
go to sustain the testimony of Mrs. Cox and her husband, to the ef- 
fect that this property was being acquired by her individually. The 
receipt given for the first payment ran to her, and not to her husband. 
She is the first signer on the note for $275. The deed, when made 
out, while not in the record, was, as we understand from the argu- 
ment, made out to her. 

As against this it is urged that her father was a mining prospector, 
who had never upon any other occasion given her anything, and who 
died not long thereafter, leaving absolutely no estate. It is argued 
that it is extremely improbable that he could or would hâve sent her 
$275 for this purpose. Combatting this, however, there is the im- 
probability that her husband, who likewise seems at ail times to hâve 
operated upon little capital, would hâve been able to let her hâve the 
money for this purpose. It is also pointed out that in the statement 
to Mr. Strickler this real estate is listed as the property of Mr. Cox, 
rather than of the claimant. It is explained by Mrs. Cox, however, 
that this listing was purely to assist her husband's crédit, and with 
the intention, had Mr. Strickler extended further crédit, that this 
property should go in with the bulk of her husband's estate in secur- 
ing a restoration of his financial status. 

[5] There being, as above pointed out, no élément of estoppel, thèse 
circumstances do not impress me as throwing efiiective doubt upon 
the truth of the testimony of Mrs. Cox. The référée saw and heard 
her and her husband upon the stand, and in believing them the court 
cannot say he was wrong. 

The orders appealed from will be accordingly affirmed. 
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THE CITY OF MILFORD. 
(District Court, D. Maryland. October 9, 1912.) 

1. Maeitime Liens (§ 21*) — Repairs and Supplies — Coksiuuction or Stat- 

UTE — "Pehson Intrusted with Management." 

A corporation of Baltimore, whlch was in possession of a steamer, 
reglstered eisewhere, under a contract of purcliase, aîtbough It had not 
pald the purchase priée, and the title was retaiiied by the vendor, was a 
"l»rson intrusted with management," witlnn Act Juue 23, 1910, c. 373, 
§ 2, 36 Stat. 604 (U. S. Conip. St. Supp. 1911, p. 1192), and presumptively 
authorized to order repairs and supplies ; and porsons fumishing the 
same were entitled to a lien on the vessel theret'or, in the absence of 
knowledge on tlieir part, or anything to put tliern on inquiry, as to the 
tenus of the contract, as required by section 3 of the act. 

[Ed. Note. — For other cases, see Maritime Liens. Cent. Dlg. § 26 ; Dec. 
Dig. § 21.*] 

2. Maritime Liens (§ 24*) — Repairs and Supplies — Construction of Stat- 

UTE. 

The provision of Act June 23, 1910, c. 373, § 1, 36 Stat. 604 (U. S. 
Conip. St. Supp. 1911, p. 1192), that, to entitle oue furnishing repairs 
and supplies t» a vessel to a maritime lien therefor, it shall not lie uec- 
essary to allège or prove that crédit was giveu to the vessel, in tlie ab- 
sence of any agreement on the subject, renders it immaterial whether 
or not the furnisher intended to give crédit to the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 30; Dec. 
Dig. § 24.* 

Maritime lien for supplies and services, presumption as to crédit to 
vessel, see note to the George Dumois, 15 C. C. A. 679.] 

In Admiralty. Suit to enforce maritime liens against the steamer 
City of Milford; Stephen C. Puckette, claimant. Decree for libelants. 

Arthur D. Foster and John Henry Skeen, both of Baltimore, Md., 
for libelant. 

J. Craig McLanahan, of Baltimore, Md., for intervening petitioner. 

Wells & McCormick, of Baltimore, Md., for respondent. 

ROSE, District Judge. The original libelants, and those who sub- 
sequently filed intervening pétitions or libels, will be referred to col- 
lectively as the libelants. For repairs made, supplies furnished, or 
services rendered they claim maritime liens upon the City of Milford, 
a steamboat enrolled at the custom house of the port of Georgetown, 
in the District of Columbia. It will be called the ship. Stephen C. 
Puckette, a résident of the state of Tennessee, is the claimant. He will 
be referred to as such. The Maryland Steamboat Company is a Dela- 
warc corporation. It will be called the company. 

[1] When the indebtedness to the libelants arose, the company was 
an agreed purchaser of the ship. As such it was intrusted with the 
management thereof at the port of supply; that is, at Baltimore. 
There is no question that it is liable to the libelants for the amount 
of their claims. Orders for supplies, repairs, and services were given 
sometimes by the master of the ship, sometimes by its officers or mem- 
bers of its crew, by direction or with the knowledge and approval of 
the master, and sometimes by the company itself. At the time thèse 

*For otber cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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debts were contractée! the company's possession of the ship was nei- 
ther tortious nor unlawful. If thèse facts stood alone, under the ex- 
press provisions of the act of June 23, 1910 (36 Statutes at Large, 
604), the libelants would hâve maritime liens upon the ship. The 
claimant says, however, there is another side to the story. He pro- 
duces the written instrument by which the company was given pos- 
session and management of the ship. It is dated the 24th of June, 
1912. It recites that the claimant had that day sold the ship to the 
company for $26,500, of which $1,000 was paid in cash. For the re- 
mainder the company had given the claimant its promissory notes, 
one of which, for $1,000, was payable on the 9th day of July, 1912, 
and four others, for $6,125 each, were payable, respectively, on the 
24th day of July, August, "September, and October, 1912. The $1,- 
000 note was paid. Nothing was paid on any of the others. 

The original libel in this case was filed on the 30th of July. At 
about that time the company went into receivers' hands. The agree- 
ment between the company and the claimant provided that until the 
notes were fully paid the latter was to retain title to the ship. As 
further security the company assigned to him subscriptions to its 
stock to the amount of upwards of $26,000. Until default the com- 
pany was to hâve the use of the ship for opérations on the Chesa- 
peake Bay. So long as any of the purchase money remained unpaid 
it was to remain under the control and management of the engineer 
of the claimant. Such engineer continued to hold that position on 
board the ship during the time it was in the company's possession. 
So far as the libelants were concerned, he appeared to be the ship's 
engineer and nothing more. There was nothing to suggest to them 
that he was not, like the other officers and the crew, a mère employé 
of the company. 

On or before the Ist of July, 1912, the company was required to 
furnish good bond in the sum of $5,000, conditioned to protect the 
claimant against suit or damage by reason of liens or other claims 
against the ship arising through or under it. The bond was given. 
The amount of the claims proved in this case does not reach $2,500. 
The real parties in interest to this controversy are the libelants and 
the surety on this bond. The latter is carrying on the litigation in 
the name of the claimant. It is clearly entitled so to do. The claim- 
ant says that the libelants cannot hold the ship. He contends that by 
the exercise of reasonable diligence they could bave ascertained that, 
because of the terms of the agreement for sale of the ship, the com- 
pany was without authority to bind it. 

There is nothing in the évidence to suggest that any of the libelants 
had notice that the company was not the sole owner of the ship. A 
number of them proved that, before extending crédit, they were told 
that the company owned the ship. Thèse statements were made by its 
agents, acting for it in the premises. Only one witness was produced 
on behalf of the claimant. He is the gentleman, who during the short 
business life of the company, was its vice président and gênerai man- 
ager. Soroe of the libelants had testified that he told them that the 
company owned the ship. He says that in so testifying some of them 
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are mistaken. He is not prepared to deny that he may hâve made 
such a statement to the représentative of one of the libelants. He 
does not remember whether he did or did not. It is quite possible 
that he does not accurately recall everything that in this connection 
he said to some of the others. I am persuaded that those witnesses 
vi^ho hâve testified that he and the other agents of the company led 
them to believe that it was the owner of the ship hâve testified truth- 
fully and accurately. 

The claimant's engineer in person gave the orders for some of the 
supplies, repairs, or services. He approved the bills for others. He 
was not produced as a witness, nor was the claimant, or any agent 
or employé of the claimant, put upon the stand. The latter says that, 
had the libelants exercised the reasonable diligence required by the 
statute, they would hâve made further inquiry before extending crédit. 
He points out that the company's business office was in Baltimore. 
That was the port of supply. It would hâve been easy for the libel- 
ants, who were ail Baltimoreans, to hâve made inquiries at its office. 
If they had, the person to whom they would hâve addressed their 
questions presumably would hâve been the gentleman who told several 
of them that the company owned the ship. 

It does not appear that any inquiries made at the company's office 
would hâve given the libelants any other or différent information from 
that which they received. iDoubtless, had the libelants cross-examined 
the gênerai manager of the company as to whether his company had 
fuUy paid for the ship, and, if it had not, what rights the vendor had 
retained therein, they would hâve received truthful answers. They 
could hâve had the records of the Georgetown custom house searched. 
They could hâve there learned who appeared to be its owner. They 
might or might not hâve been able to find him, or some agent of his. 
If they had come up with either, they could hâve learned the true state 
of the case. 

Did the act require them to do ail this? Its purpose was to sim- 
plify the law. There was need for it. The battle as to the liability 
of a ship for materials and services furnished it has been going on for 
centuries. Judge Lowell, in that wonderfully learned and exhaustive 
Opinion of his in The Underwriter (D. C.) 119 Fed. 713, tells the 
story of the long struggle. He shows how the questions of substan- 
tive law and of policy involved had in the course of hundreds of years 
become confused and complicated, by being mixed up with différences 
as to rules of procédure and with disputes as to jurisdiction between 
the courts of admiralty and those of common law. Rights of ma- 
terialmen might dépend upon whether, when they furnished supplies, 
the ship was in a foreign or in a domestic port. In this country a 
port of another state was a foreign port. A materialman at Bufîalo, 
who there put supplies on board of a ship owned in New York City, 
might not hâve a lien. If like supplies were furnished the ship when 
she was lying in Jersey City, within sight of the owner's office in 
Manhattan, the ship would be bound for them. The distinction be- 
tween foreign and domestic ports had come to be without substantial 
reason. Congress, in the act referred to, has abolished it. 
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As the law stood before Congress spoke, a materialman would un- 
der some circumstances hâve a lien, if he could prove that he had 
given crédit to the ship, while he would not hâve it, if it appeared 
that he had trusted the owner. When it became necessary to go into 
an inquiry as to whether he had furnished the supplies on the crédit 
of the ship or of the owner, the less scrupulous he was the better the 
chance of his getting his money. Congress said that for the future it 
should not be necessary to allège or prove that crédit was given to the 
vessel. 

Compliance with the requirement of a state statute was in many 
cases a necessary condition précèdent to the successful assertion of a 
lien against the ship. Those statutes differed. Many, if not most, 
of them required lien claims to be filed in some state office, yet the 
liens were not enforceable in the state courts. Such requirements had 
ceased to serve any useful purpose. The act in terms superseded the 
provisions of ail such state statutes. 

Under some circumstances, as the law formerly was, a supply man 
might hâve a lien, had he made his bargain with the master, and not 
with the owner. It is possible that under some other states of fact 
the reverse might hâve been true. The act déclares that the lien shall 
exist when the supplies had been furnished upon the order of the 
owner or owners of a vessel, or of a person by him or them author- 
ized. It says that authority from the owner to procure supplies shall 
be presumed to hâve been given to the managing owner, the ship's 
husband, the master, or any person to whom the management of the 
vessel at the port of supply is intrusted, including therein such officers 
and agents, when appointed by a charterer, by an owner pro bac vice, 
or by an agreed purchaser in possession of the vessel. 

The gênerai purpose of this enactment is plain. Hereafter, when 
supplies are furnished for a ship to one lawfuUy having the manage- 
ment of the ship, the presumption is that the ship is liable for them. If 
the materialman knows nothing about the authority of the person in pos- 
session of the ship, except that he visibly bas the management of it, 
he may furnish the supplies, and the ship will be bound for them. 
But he may know something more. He may hâve knowledge that 
the person intrusted with the management of the ship bas, by agree- 
ment with the real owner of the ship, no right to subject it to liens. 
If, under such circumstances, a materialman furnishes supplies, he 
cannot hold the ship. If he could, he would profit by his own wrong. 
Even when he does not know certainly that the person having the 
management of the ship bas no authority to bind it, he may bave 
learned such facts or circumstances as will suggest to him the prob- 
ability that such rriay be the case. If so, he may not shut his eyes 
and his ears to further inquiry. He cannot say: 

"I admit that I heard something which, if true, indicated that the persou 
who was ordering the supplies had no right to bind the ship for them ; but 
I did not lînow whether that which I had heard was true or not. I could 
easily hâve made inquiries, and, if I had inquired, I would hâve found out 
the truth ; but I did not do so." 
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He who is so careless of other men's rights will find that his own 
will be determined, not by what he absolutely knew, but by what it 
was in his power to iînd out, if he had acted with ordinary and rea- 
sonable care. And so the act provides that nothing in it shall be con- 
strued to confer a lien when the furnisher l^new, or by the exercise 
of reasonable dihgence could hâve ascertained, that because of the 
terms of the charter party, or agreement for sale of the vessel or for 
any other reason, the person ordering the repairs, supplies, or other 
necessaries was without authority to bind the vessel therefor. 

Before this proviso can hâve any application, something must hâve 
occurred to put the furnisher of the supplies upon inquiry. The pro- 
viso is a proviso. It is to be understood in such sensé as will har- 
monize it with the gênerai purpose of the act. That purpose was to 
make the management of a vessel at its port of supply presumptive 
évidence of the right to bind it for supplies there furnished. That 
purpose prevails unless it shall be shown that the person so managing 
the vessel was unlawfuUy or tortiously in possession or charge 
of it, or unless something has been brought to the knowledge 
or attention of the person furnishing the supplies which in honesty 
and good conscience puts upon him the duty of inquiry as to whether 
the person who has the management of the ship has the right to 
pledge its crédit. The lola (D. C.) 189 Fed. 979 : The Ha Ha (D. C.) 
195 Fed. 1013 ; The Thomas W. Rodgers (D. C.) 197 Fed. 772. 

The cases cited by the learned advocates for the claimant bave been 
caref ully considered. Those of them in which the facts are at ail 
similar were decided before the radical change of law brought about 
by the enactment of the act of 1910. 

It is neither necessary nor appropriate to attempt to suggest what 
circumstances will be sufficient to put a supply man upon inquiry. 
In this case it is not contended that there were any. Moreover, the 
agent of the claimant was on the vessel, knew that ail thèse supplies 
were being furnished to it, himself ordered an appréciable portion 
:of them, and did nothing to warn those who were supplying them 
that the ship was not to be bound for them. 

[2] It is contended that in any event the intervening libel of Min- 
ton & Denton must be dismissed. One of the tirm had testifîed that 
the amount of their claim was the correct amount due by the ship; 
that the bill had been made out to the ship in accordance with what 
he said was the custom. He was then asked: 

"Whoni (Jid you trust, to whose crédit did you sell thèse goods — the steaiu- 
er's crédit, or the Maryland Steaniboat Coiupaiiy's crédit?" 

He answered: 

"The Marylaiid Steainboat Company, as owners." 

He subsequently said that he had given crédit to the ship. The 
larger part of his bill was actually ordered by the engineer, who was 
the actual, although, so far as the libelants were concerned, the un- 
disclosed, agent of the claimant. 
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The provision of the act which says that it shall not be necessary 
to allège or to prove that crédit was given to the vessel was intended 
in part to render irrelevant inquiries made of the witness as to his 
State of mind at the time he furnished the supplies. 

Taking into account the whole testimony of the witness and ail the 
circumstances, the reasonable conclusion is that his fîrm, like the rest 
of the supply men, hâve a maritime lien upon the ship for the amouht 
of their claim. 

A decree will be entered in accordance with the conclusions stated 
in this opinion. 



In re DURAN MERCANTILE 00. 

(District Court, D. New Mexico. October 5, 1912.) 

No. 12. 

(Syllabus liy the Court.) 

1. B.ANK8UPTCTr (§ 482*)^Fees of Aïtorneys— "Cost of Administration." 

Whether fées clalmed by the attoniey for tbe bankrupt are allowable 
dei>en<is upou whether the services rendered were for "cost of adminis- 
tration" ; that is, whether as rendered tUey conduced to the benefit of 
the estate aud its prompt administration. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-876. 
897; Dec. Dig. § 482.* 

For other définitions, see Words and Phrases, vol. 2, p. 1040.] 

2. Bakkbuptcy (§ 317*)— Fées of Attohneys — Réduction in Taxes. 

Under thls rule services by the attorney for the banltrupt in securing 
a réduction in the taxes charged against the estate are properly for 
compensation ont of the estate, where rendered just before bankruptcy 
proceedings and with tlie view thereto, and where the efïect was to re- 
duce conslderably what would otherwise hâve been a paramount lien 
upon tbe estate. 

[Ed. Note. — B'or other cases, see Bankruptcy, Cent. Dig. §§ 493-495; 
Dec. Dig. § 317.*] 

3. Bankruptcy (§ 482*)- — ^Pees or Attorneys — Securing Siay Order — Dbaw- 

iNG Papees — Attending Bankrupt Before Refebee. 

Under this rule, and for reasons similar to those last given, services 
In securing a stay order against the prosecutlon of an attachment suit 
In the State court, pendlng at the date of adjudication, are properly con- 
sidered in fixing the fee, as are services in drawing the schedules and 
other papers necessary to the adjudication, and services necessarily 
perfornied in attending the bankrupt before the référée. 

[Ed. Note.- — For other cases, see Bankrnptc'y, Cent. Dig. §§ 874-876, 
897; Dec. Dig. § 482.*] 

4. Bankkuitcy (§ 482*) — Fées of Attorneys — Securing Discuarge. 

Services rendered the bankrupt in securing his discharge are no part 
of the "cost of adjudication," and may not be allowed for in fixing at- 
torney's fées. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 
<S97; Dec. Dig. § 482.»] 

5. Bankruptcy (§ 482*) — Fées of Attorneys — Amount. 

In the présent case, lield, that -$50 was ample compensation for pre- 
paring and filing schedules and other papers necessary to the adjudica- 
tion, .¥25 for attending the bankrupt before the référée, and JP25 for se- 

•For other cases see same topic -"-, § kumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
199 F.— 61 
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eurlng the stay order against the prosecution of the case in the state 
court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §S 874r-876, 
897; Dec. Dig. § 482.*] 

In the matter of bankruptcy of the Duran Mercantile Company. 
On motion to fîx fées of attorney for bankrupt. 

Renehan & Wright, of Santa Fé, N. M., for attorney. 
Frances C. Wilson, of Santa Fé, N. M., for trustée. 

POPE, District Judge. This is a matter perhaps of importance as 
a précèdent, as there will be from time to time this question of at- 
torney's fées for bankrupts coming before the court. The court will 
therefore commit to record its views as to this particular fee. 

It is, of course, realized that charges in any particular case are 
regulated by its peculiar facts, yet there are gênerai considérations 
which affect the matter of compensation to bankrupt's attorneys in ail 
cases. The bankruptcy law, of course, is framed with the idea of 
administration with the greatest possible economy, and, as expressed 
in some authorities, the purpose of the act is to administer so that 
allowances shall be made sparingly and with great caution. The fee 
hère claimed is $250 in an estate involving some $4,500. 

[2] The first service which the court has to deal with is that in 
connection with the réduction of taxes. While this appears to hâve 
been rendered prior to the adjudication, yet, according to the undis- 
puted testimony, it was rendered as a part of the consultation with 
the bankrupt, and with the view to thèse bankruptcy proceedings. It 
involved a trip to Estancia, a point some 50 miles away, with a view 
to examining the records, in order that this charge, which, being for 
taxes, would be a preferred claim upon the assets, might be reduced, 
and thus leave more available to the gênerai creditors. 

Now, while it is true that counsel fées incurred by the parties who 
subsequently became bankrupt, and not tending in any way to the 
advantage of the future estate, cannot be deemed a proper charge, 
in cases such as this, as a part of counsel fées allowable under the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]), this particular service was for the benefit of the 
estate, and was given looking towards a bankruptcy proceeding, and 
in order that there might be available greater assets applicable to gên- 
erai as distinguished from preferred creditors. It would thus seem 
that that class of services is properly included in the compensation al- 
lowed the attorney of the bankrupt under the Bankruptcy Act. For 
this service it is my view that a reasonable fee would be $75. This is 
not too much, for counsel was necessarily absent from his office for 
a couple of days on the trip to Estancia. In addition, the benefit ac- 
cruing to the estate was considérable. The trip and the subséquent 
consultations with the district attorney resulted in a tax charge of 
$600 Or $700 being reduced probably a half, thus benefiting this es- 
tate some $350. For this it would seem that $75, even on the basis of 

•For other cases see same topic & i numbes In Dec. & Am. Diga, 1907 to date, & Rep'r Indexes 



IN KE DURAN MERCANTILE CO. 963 

allowing thèse daims sparingly and with great caution, is not im- 
groper. 

{3] The next service was for drawing and filing the schedules and 
other court papers. Ordinarily the court would feel in thèse bank- 
ruptcy cases that for this class of service, which is largely clérical, 
a fee of $25 would be sufficient. Thèse schedules, as a rule, can be 
made out by the debtors themselves, if they hâve reasonable intelli- 
gence, and the utmost that can be required is perhaps an occasional 
consultation with their attorney as to what is a just claim, and his as- 
sistance in enteririg the schedules upon the proper printed forms. 

This case, perhaps, calls for larger compensation, in that it was a 
partnership matter, and in that thèse bankrupts lived at a great dis- 
tance from Santa Fé, entailing some correspondence. The testimony 
also is that it- took some four or five days to complète the schedules. 
While this amount of time may seem excessive, yet, after ail, the un- 
disputed testimony shows that this amount of time was taken. There 
may hâve been other circumstances that required it. The court, theré- 
fore, in view of the facts alleged and shown, will in this case allow 
$50 as a reasonable charge for the préparation and filing of thèse 
schedules. 

The next claim is for attending the bankrupt on several days be- 
fore the référée. The court deems this attendance, if really for any 
great length of time, as largely unnecessary. There is nothing to 
show, either from the record or from the oral testimony, that there 
was any attack made upon the good faith of thèse bankrupts. Their 
présence before the référée was purely for the information of cred- 
itors. Présence of their counsel was hardly necessary, unless, per- 
haps, for the first day, because ail they had to do was to tell what 
they knew about the business, and, if their failure was an honest one, 
no advice was necessary as to how to tell the truth. In this class of 
cases the court will consider, unless exceptional circumstances are 
shown, that an allowance of $25 for assistance by the attorney to the 
bankrupt rendered before the référée is reasonable, and that will be 
allowed in this case. 

Now, as to the next item, the matter of the stay order secured 
against the attachment proceedings brought by one of the creditors in 
the district court of Torrance county, the court's view is that this is 
compensated properly out of the estate. It goej to the administration 
of the estate that this suit should be arrested; otherwise, the assets 
of the estate will be diverted, and not applicable to this proceeding. 
The work thus involved, however, was very small. The files show 
that there was a pétition presented and a stay order granted the same 
day, with leave to the attachment créditer to move to vacate it later, 
if so advised. This was never attempted, and therefore it stood. The 
court would think that the securing of such an order, which is ordi- 
narily granted ex parte and as a matter of course, would be so formai 
a service as ordinarily to call for not more compensation than $25. 
That will be allowed hère. 

[1,4] The only remaining item of service is for securing the dis- 
charge of the défendant, which involved. the filing of the pétition, 
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giving the proper notice, and securing of an order of discharge. The 
authorities seem to differ as to whether this is a proper charge against 
the estate. In re Brundin (D. C.) 112 Fed. 306; In re Christianson 
(D. C.) 175 Fed. 867. The wording of the statute— Bankruptcy Act, 
§ 64b (3) — is "for cost of administration," including an attorney's fee 
for one attorney for the bankrupt in voluntary cases. When, there- 
fore, we look at the attorney's fee, we must look at it in the light of 
the question as to whether or not it is "cost of administration" ; that 
is, whether the services rendered went to the benefit of the estate or 
the progress of the administration of the estate. Now, the discharge 
of a bankrupt is a collatéral matter. If he does not care to be dis- 
charged, he need never be, and in that event the estate will neverthe- 
less be closed. His discharge is of no relevancy te the creditors. 
It is a matter that concerns him and his future, not the estate. I 
think, therefore, that the cost for this is not to be allowed as part 
of the compensation of the attorney for the bankrupt, and it will be 
accordingly disallowed. 

[5] The total amount allowed in this case, in view of two unusual 
éléments of expense, to wit, the trip to Estancia and this application 
for a stay order in the state court, will therefore be $175. Relieved 
of thèse two items, the compensation would be only about $75, and 
the court's view is that in thèse cases an allowance of $75 or $100 is 
ordinarily quite ample for the services, largely formai, which attor- 
neys for bankrupts will be called upon to render as a part of the cost 
of administration. 

It will be noted that this is perhaps twice as much as is allowed in 
some jurisdictions. In re Covington (D. C.) 132 Fed. 884 ; In re Tal- 
ton (D. C.) 137 Fed. 178; In re Brundin (D. C.) 112 Fed. 306; In re 
Kross (D. C.) 96 Fed. 816; In re Carolma Cooperage Ce. (D. C.) 96 
Fed. 950. It thus leaves a considérable margin for what has been 
said on the hearing as to the différence in the cost of personal and 
professional maintenance as between this and other sections. 



CONSTANTINE & PICKERING S. S. C?0. v. WEST INDIA S. S. CO. 

(District Court, S. D. New York. October 30, 1912.) 

1. Shipping (§ 54*) — Chabteeer's Ljiabiu.ts: fob Injuby to Vessbl — Moob- 

ING to PBIVATE BUOYS. 

A charterer, under a charter requlrlng the vessel to dlscharge at any 
dock deslgnated by the consignée, but where she could "lie always 
afloat," who directs her to moor for discharge to private buoys, where 
she is Injured by taklng bottom because of the shallowness of the water 
or the dragging of the buoys, Is not llable as a wharflnger, who Is bound 
only to exercise reasonable care and diligence for the safety of his 
berths, but for breach of the express tenus of the charter, whlch re- 
quired hlm to furnish a place where the vessel could lie afloat under any 
conditions reasonably to be antlcipated. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §} 219-221; 
Dec. Dlg. S 54.*] 

*FoT other cases see same toplc & S kitmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r lodexei 
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2. SinPPINC4 (§ 5-i*) — LlABILITY OF CllARTEREB FOR INJLTRY TO VeSSEL — CON- 
TlîinUTORY NEGLIGENCE. 

In siich case, however. tlie diarterer may lessen the amount of dam- 
ages for whic'U be Is llable, by showing- that the iiavlgatoi's of tlie vessel, 
after knowledjje of tlie danger, Bej^ligently failed to take any ineasures 
to prevent tlie injnry. 

[Ed. Note.—For other cases, see Shiiipiug, Cent. Dig. §§ 219-221; 
Dec. Dig. § 5t.*] 

In Admiralty. Suit by the Constantine & Pickering Steamship 
Company, owner of the steamship Kingswood, against the West India 
Steamship Company, for breach of charter party. The S. W. Bonsall 
Timber Properties, Limited, was impleaded by respondent. On final 
hearing. Decree for hbelant for half damages. 

The libel (for breach of charter party of steam.sblp Kingswood) was brought 
by owuers to recover from ctiarterers (a) compensation at a rate higlier thaii 
tho charter rate for détention and use of the vessel after expiration of time 
charter, and durlng a period wbeii the inarket for vessels of the class had 
risen ; and (b) damages caused by the steanier's taking the groiuid while 
uioored to two biioys in the vicinity of Bergen Point, Xewark Bay, where 
she had been directed to inoor and unload while uiider the charter party, 
which contract contained the pi'oviso that at the port of discharge steamer 
should proceed "to such anchorage or safe dock to discharge cargo as ordered 
t>y consignées. Steamer, however, to lie always atloat." The respondent, 
admitting Itself to be the eharterer of the Kingswood, alleged that the vessel 
luoored olï Bergen Point by order of tlie siibcharterers and for the purpose 
of discharging the subcharterers' cargo, and accordingly by pétition brought 
into the suit the above-nanied Bonsall Timber Properties, Limited, At the 
trial respondent admitted its liability for the détention and use of the vessel 
at a rate of compensation above that provided for in the charter, and on 
this question agreed to go to a référence. The second item of lihelant's al- 
leged damages was therefore the onlj- njatter litigated. 

John M. Woolsey, of New York City, for libelant. 
Clarence B. Smith, of New York City, for respondent. 
Adam K. Stricker, of New York City, for Bonsall Timber Prop- 
erties, Limited. 

HOUGH, District Judge (after stating the facts as above). The 
Kingswood came to the mooring place complained of on October 31, 
1911. During the preceding summer the Bonsalls had at their own 
expense established two btioys in front of their place of business at 
Bergen Point and on Newark Bay, a short distance below the railway 
bridge of the New Jersey Central Road. It is shown that the buoys 
were located under the direction of the superviser of anchorages, and 
on June 23, 1911, mariners were officially notified that two "first-class 
can white" mooring buoys had been established "in about 19 feet of 
water," and were to be "maintained continuously by the S. W. Bonsall 
Timber Properties, Limited, of New York City and Bergen, New 
Jersey." 

According to the charts in évidence, the buoys were actually sit- 
uated in about the depth of water given (and perhaps a little more) 
at mean low tide, but very near much shoaler water. The buoys lay 
in a line approximately north and south, with the channel to the west- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ward, and I think it évident, according to the chart soùndings, that 

a vessel drawing 11 feet would take the ground on her eastérly side, 

if she drifted or moved 100 feet eastérly from the line of buoys. It 

would seem that soùndings in a place like Newark Bay could not 

long remain reliable ; but there is no better évidence before thé court. 

The Kingswood is a vessel of 1,205 tons net, and the only craft 

of her size which down to the time of trial ever mooréd to thèse 

buoys. Pursuant to orders given by the subcharterers (Bonsâlls) the 

KingsW'ood moored head and stern, pointing northerly, on October 

31st. The first mate déclares that: 

"As soon as we tled up, we dropped the lead over, aud found it wafs 10 feet 
just inside of the ship on the shore (i. e., eastérly) side of the vessel." 

It is alleged in the libel that on — 

"November Ist, while the vessel was moored to thèse buoys, they dragged. 
and the vessel took the ground, doing certain damage to her huU, shaft, and 
machlnery." 

The dépositions of the master and mate of the Kingswood satisfy 
me that the first dragging did occur on November Ist, although the 
witnesses sometimes say that it happened on the day of their arrivai, 
and at other times on the day alleged in the libel. The matter is only 
important in ascertaining when the officers of the Kingswood took 
their first additional measure of précaution. It is believed that they 
did nothing until November Ist, when, having observed that the 
"buoys began dragging home" when we "commenced wheeling on the 
head mooring," they dropped the port anchor. Any investigation 
would hâve shown that the danger to be anticipated (if any) was a 
soft mud bank very near the vessel's starboard side, and the anchor 
on a short cable dropped perpendicularly from her hawse pipe was 
useless to prevent stranding under the combined influence of a north- 
erly or westerly wind and the ebb tide. 

As matter of fact, the wind shifted (according to the record) to 
northwest about midnight of October 31st, and blew mostly from the 
north and northwest during ail of November Ist. On that day the 
Kingswood's master notified his charterers, not that he was aground, 
but that he had been informed that his "steamer is lying on a line of 
pipes communicating with" certain oil works on the adjacent shore. 
The captain testifies that his vessel got aground on the morning of 
November Ist, but that did not prevent his leaving the ship and stay- 
ing away most of the day, and he admits that she was "lightly on 
ground." The weather record shows no wind on November Ist above 
34 miles per hour, and that only for a brief period. From ail the 
testimony hitherto considered, I am not persuaded that any damage 
resulted from the grounding of the Kingswood on November Ist, if 
such grounding occurred. 

For the succeeding six days the wind was prevailingly from west 
to north, and on November 7th it blew ail afternoon and evening quite 
strongly from those directions, rising as high as 64 miles per hour. 
It is testified that this wind blew the vessel "further ashore," and, 
while no physical injuries were discovered at the time, it is asserted 
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that later (without haviiig been on ground in the meantime) it was 
discovered that certain pipes were broken and the cément in the neigh- 
borhood of the ballast tanks displaced. 

When the master was examined (by déposition), he was shown 
what purported to be "a copy of letter dated November 8, 1911, ad- 
dressed to" Bonsalls. He identified the copy letter, and it was marked 
"Exhibit No. 10." But this exhibit, when shown to the court, bears 
date November Ist, and contains a notification that the steamer "is 
lying aground, and I am informed resting on a line of pipes from 
the oil Works." During ail this time the Kingswood was being rap- 
idly unloaded, the représentatives of Bonsalls weve on board daily, 
and they ali dépose that no oral complaint was made to them, or any 
of them, by the master or mate. 

That thèse mooring buoys were capable of being moved by the ac- 
tion of the éléments alone appears from what occurred during the last 
winter, when they were admittedly shifted from their position by the 
action of ice. Considering, therefore, the high wind of November 
7th, and the size of the Kingswood, and the subséquent history of the 
buoys, I am satisfied that' she did on that day take the ground. That 
under such circumstances contact with the bottom would cause in- 
jury is probable, but the only definite pièce of damage sworn to at 
this hearing is given by the engineer; but this is enough to warrant 
an interlocutory decree, without expressing any final opinion as to 
whether such grounding as occurred caused any substantial in jury. 
Obviously, for whatever damages the Kingswood sustained by reason 
of an unsafe place to discharge the subcharterer (Bonsalls) is respon- 
sible. 

[1] By analogy, the liability of a wharfinger has been invoked in 

f avor of libelant ; but this does not go far enough, for a wharfinger — 

"does not guarantee the safety of vessels comlng to his wharf, but is bound 
to exercise reasonable diligence in ascertalning tbe conditions of the berths 
thereat. and if there is any dangerous obstruction to remove it, or give due 
notice of its existence to vessels about to use the berths." Suilth v. Burnett, 
173 U. S. 430, 19 Sup. Ct. 442, 43 L. Ed. 756. 

See, to the same effect, Smith v. Havemeyer (C. C.) 36 Fed. 927; 
Heissenbuttel v. Mayor, etc. (D. C.) 30 Fed. 456. 

The charterer's liability does not rest on an implied contract, as 
does that of the wharfinger, but on the express terms of his charter 
party, which is to furnish, not only a place which he believes to be 
safe, but a place where the chartered vessel can discharge "always 
afloat." It is, I think, proven that with a wind of 64 miles and an 
ebb tide thèse mooring buoys could not sustain the Kingswood any 
more than they did the next winter's ice. In this harbor and in the 
month of November such winds are to be expected, and it follows 
that the charter obligation was not fulfiUed by tendering a berth where 
the steamer could not lie afloat under conditions reasonably to be 
anticipated. 

[2] Upon this breach of contract libelant rests, and up to a certain 
point rightly ; but even a tort-feasor may lessen the amount of dam- 
ages for which he is responsible by showing négligence, or even lack 
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of diligence, on the part of the person wronged, in failing to take 
steps to lessen certain or even probable damages. The Antonio Zam- 
brana (D. C.) 70 Fed. 320; Scott v. Cornell Steamboat Co. (D. C.) 
59 Fed. 638 ; Pennsylvania R. Co. v. Washburn (D. C.) 50 Fed. 335. 
The same principle applies hère. If the mate's testimony is accepted, 
he knew before anything happened that there were but 10 feet of 
water on his starboard side. Both master and mate knew within 
24 hours of arrivai that the mooring buoys did not hold firm. It was 
perfectly possible, by moving the ship, to put out an anchor ahead, 
so that it would hold; but nothing was done for seven days of pleas- 
ant weather, until they were caught in a very ordinary gale of wind 
for the time of year. In my judgment the conduct of those in charge 
of the Kingswood invited disaster. 

The libelant is entitled on this branch of the case to recover but 
half damages, for which a decree will pass against both the respond- 
ent and the Bonsall Timber Properties, Limited ; exécution to proceed 
in the first instance against the Bonsall Properties, and any unrecov- 
ered balance to be paid by respondent. No disposition is made of 
the question of costs at présent, until it shall appear whether libelant 
is able to prove any substantial damage proximately caused by the 
grounding of Movember 7th. 



THE NEWPOET NEWS. 
(District Court, S. D. New York. October 31, 1912.) 

1. Shipping (§ 141*) — Damage to Cargo — "I'erils of the Sea." 

Rougb. seas, although not extraordinary, are sea périls, and, if suffl- 
eient to accouut for damage to cargo properly stowed, tlie loss is wlthiu 
tlie exception of such périls in bills of ladiug. 

[Ed. Note.— For other cases, see Sbippiug, Cent. Dlg. §§ 493, 497-499; 
Dec. Dig. § 141.* 

For otber définitions, see Words and Phrases, vol. 6, pp. 5295-5302. 

Loss Vty périls of the sea, see notes to The Dmibritton, 19 C. C. A. 4G5 ; 
Southerland-Inues Co. v, Thynas, 64 C. C. A. lis.] 

2. SiiiPPiNG (§ 1.58*) — Damage to Cargo — Harier Act— Erbor in Manage- 

ment OF Vessel. 

Cargo of Iron and wire, stowed in the hold of a steamship on a voyage 
froni New York to Buenos Ayres, on arrivai was badly rusted by sea 
water, which entered the hold through souuding pipes exteuding from, 
tlie declt to the bilges, normally closed at the top by hrass caps screwed 
into the pipes. During several days of very rough seas, which washed 
over the deck and carried away a part of the deck load, thèse caps be- 
came dlsplaced and lost, and water entered the hold to the depth of sev- 
eral feet. The évidence showed that the deck cargo was properly stowed, 
and did not cause the displacement of the caps, but that they probably 
becauie looseued by the straining of the vessel. ïhis, the oflicers testi- 
fled, would tend to loosen them, yet it appèared that no inspection was 
made of them, except when tlie soundings were taken eaeh morning. 
There was no doubt that the vessel was seaworthy when the voyage 
eommenced. Held, that the damage was proximately caused by the f all- 
ure of those in charge to make more fréquent inspection during the 
stormy weather, wliich was an error in the management of the vessel, 

•For other cases see same topic & § kumbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and for whicii she was exonerated from liability under section 3 of the 
Harter Act (Act Feb. 13, 1S93, c. 105, 27 Stat. 445 [TJ. S. Comp. St. 1901, 
p. 2946]). 

[Ed. Xote. — For other cases, see Shipplng, Cent. Dig. § 492; Dec. 
Dig. § 138.* 

St.atiitory exemption of shipowners from liability, see notes to Nord- 
Deutscher Lloyd v. Président, etc. of Insurance Co. of North America, 49 
C. C. A. 11 ; Ralli v. New York & T. S. S. Co., 83 C. C. A. 294.] 

In Admiralty. Suit by the Sea Insurance Company and others 
against the steamship Newport News for injury to cargo. On final 
hearing. Decree for claimant. 

William Harrison, of New York City, for libelants. 

J. Parker Kirlin, of New York City, for claimant. 

HOUGH, District Judge. On a voyage from New York to Buenos 
Ayres, beginning on February 7th, the Newport News carried in one 
of her holds a considérable quantity of manufactured iron and wire. 
This cargo was on the bottom, and on arrivai at destination was found 
badly rusted, while both cargo and ship's sides showed traces of water 
rising, it is said, as high as six feet above the bottom. 

On this voyage there was deck cargo of between 500 and 600 bar- 
rais of rosin, immediately above the hold containing the injured iron. 
It is admitted that during the voyage the caps or plugs of the sound- 
ing pipes, communicating between bilges below the cargo and the 
main deck on which the rosin was stored, had become displaced, and 
water had poured down thèse pipes, carrying with it rosin. In re- 
suit the water was sufficient to cause the injury complained of, and 
the rosin prevented timely removal by clogging the pipes and the ap- 
proaches thereto. 

The caps or plugs of the sounding pipes are of brass, formed to 
be screwed into the top of the pipes by means of a key. When in 
place they are flush with a flange, which is substantially the top of 
the pipe, and the flange itself rises perhaps an eighth to a quarter of 
an inch above the deck. By the routine of ship's duty, the carpenter 
should remove thèse caps each morning, and take soundings to as- 
certain whether the bilges are substantially dry, and it is the duty of 
the carpenter, under the supervision of the first mate, to replace and 
screw home the caps after this investigation. 

Shortly after the vessel left New York, the carpenter fell ill, and 
so remained for a considérable time. During his illness the first offi- 
cer déclares that he performed this duty himself. The deck cargo 
of rosin was contained in barrels, old and of no great strength. 

Within 12 hours after leaving port the Newport News encountered 
heavy weather, which lasted almost without intermission for about 
two weeks. I do not think that the honesty of the logbook can be 
attacked, and credence is given to fepeated entries such as the fol- 
lowing : 

"E>bmary 8. Strong gale, witb violent squall, very high, confused seas. 
vessel laboring and straining heavily, and shipping huge seas fore and ait, 

•For other casée see same topic £ § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



970 199 FEDERAL REPORTER 

washing part deck cargo overboard. • * * Huge seas swept vessel, break- 
Ing away rail of coal bulkhead and port bridge deck, and washing coal over- 
board." 

"February 11. Vessel rolling and stralning heavily and sbipping very heavy 
water over ail, wasbing part deck cargo overboard. Shifting boards used for 
seeuring deck cargo broken and washed overboard." 

"February 15. Vessel pitehlng and rolling beavily, and shipping very beavy 
water over ail, breaking deck cargo adrlft, and wasbing part overboard." 

"February 21. Vessel sbipped huge sea, breaking deck cargo adrift and 
jamming steering gear." 

Further excerpts are unnecessary. The évidence identifies the pe- 
riod when water got into the hold as some hours before 6 a. m. of 
February 12th, when the log records : 

"Found plugs out from sounding pipes in tbe Nos. 4 and 5 tanks and after 
bilge. Sounded them, and found 1 ft. in No. 4," etc. 

Subséquent investigation at Buenos Ayres showed that there must 
hâve been far more than a foot of water in the hold, and that the 
reason why the additional depth was not discovered was that rosin 
choked the sounding pipes. It is believed (though accuracy is impossi- 
ble) that water, mixed with rosin, had been pouring down thèse pipes 
for some hours before discovery. The hour of discovery and nota- 
tion in the log, taken in connection with the rest of the évidence, 
shows that no examination was made of thèse plugs or caps, except 
in the morning of each day, when the mate, or carpenter, or both, 
made their rounds. 

The violence of the sea was sufficient to pick up and throw over- 
board whole barrels of rosin, of the great weight of which articles 
judicial notice is taken. The barrels themselves were broken, and 
the contents spread over the deck, and by the breaking of barrels the 
compact stowage of the deck cargo was destroyed. By the time com- 
paratively calm seas were reachçd, some 200 barrels of rosin had 
been lost out of a total of about 800. 

It is évident that this damage was proximately caused by one of 
three things, viz. : (1) Négligent stowage of the deck cargo ; (2) péril 
of the sea (against which the bills of lading properly protect the ship) ; 
or (3) fault or error in the management of the vessel, within section 
3 of the Harter Act. 

It would not be useful to recite the évidence regarding the stowage 
of the rosin. There is nothing in the case to contradict the statements 
from the ship that it was well and sufficiently stowed, securely lashed 
and shored, and arranged in a seamanlike and customary manner. 
Openings were left in the deck cargo through which the deck caps 
could be reached. The man who took soundings lay on his belly on 
one or more barrels of rosin, and, reaching down with his arm, un- 
screwed the deck cap, took his soundings, and screwed it up again. 
It is said by both the master and mate that, when a vessel labors 
heavily and for a long tinie in a sea way, it is known to mariners 
that deck plugs or caps will loosen, though they never personally 
knew of any case of their not only loosening, but coming completely 
out and being lost, as happened on the Newport News. From this 
libelants argue that it was bad stowage of the deck cargo, so to plant 
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it around the deck plugs as to render ït possible for the barrels mov- 
ing in a sea way to knock out the plugs which might become loose. 

To this contention I think there are two answers: (1) That con- 
sidering the stowage, and the weight of the rosin barrels, and the 
rarity of loose plugs, such a contingency was not to be expected ; 
and (2) that the plugs whose absence did the damage were found to 
hâve left uninjured threads in the flanged top of the standpipe, show- 
ing, in my opinion, that no severe blows were administered to the 
plugs as they were loosening and coming out. 

I am therefore of opinion that the stowage was not only good as 
to the deck cargo, but safe according to human expérience for the 
cargo under deck. 

[1] Libelants, next observing that the Newport News herself suf- 
fered no serions injury, and that no other underdeck cargo received 
hurt, déclare that no péril of the sea within the légal meaning of that 
phrase has been shown. But it is to be remembered that, in order 
to find péril of the sea, the losses sustained need not be extraordi- 
nary, in the sensé of necessarily arising from uncommon causes. 
Rough seas are common incidents of a voyage, yet they are certainly 
sea périls, and damages arising from them are within the exception, 
if there has been no want of reasonable care and skill in fitting out 
the ship and in managing her. Carver (4th Ed.) § 87. The violence 
of the sea hère shown, acting upon a well-stowed deck cargo, is, if 
sufficient to proximately account for ail that happened, a péril of the 
sea, within the opinion in The Frey, 106 Fed. 319, 45 C. C. A. 309. 

[2] Of course, it is not admitted by libelants that the proven 
péril of the sea does proximately account for the admitted injury. 
Their contention that the proximate cause was bad stowage has been 
already disposed of, and the only other cause suggested or shown 
is a f ailure on the part of the officers and crew to keep the caps prop- 
erly screwed down. It is admitted that, if properly screwed down, 
they were water-tight, and no difficulty is seen in screwing them down 
properly when lying on the rosin barrels less than an arm's length 
above the standpipe hole. Those in charge of the steamship say they 
knew that, not by any action of deck cargo, but by the ordinary 
straining and twisting of the ship in heavy weather, thèse plugs were 
loosened; yet I find in the évidence nothing to show that they were 
ever looked at more than once in 24 hours. That they did loosen, that 
they did get completely out, and that their loss was not discovered 
until after several feet of water had gotten into the hold, is practi- 
cally admitted, and in my judgment the danger was not discovered 
sooner only because insufficient inspection was made. 

It is concluded as matter of fact that the cargo itself did not and 
could not start the plugs. If the cargo assisted the plugs in getting 
out, it did it in such gentle manner as not to injure the screw thread 
at ail. Possibly — indeed, probably — the additional weight of the deck 
cargo increased the working or writhing of the deck; but that was 
to be expected, was not in itself dangerous, and only required more 
fréquent inspection and tightening of the deck plugs, which was not 
given. 
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It îs no answer to this to say that the violence of the seas rendered 
inspection impossible. Nothing of the kind appears in the évidence ; 
but, if it be true, then the péril of the sea rises to the dignity of the 
act of God. 

It is therefore found that this damage was proximately caused by 
error in the management of the vessel. The Silvia, 171 U. S. 462, 
19 Sup. Ct. 7, 43 L. Ed. 241. It being abundantly proven that the 
Newport News was seaworthy when she began her voyage, it f ol- 
lows that the libel must be dismissed, but, under the circumstances, 
without costs. 



KAUS V. AMERICAN SURETY GO. OF NEW YORK. 

(District Court, N. D. lowa, W. D. Juue 29, 1912.) 

No. 14, Law. 

1. CoTJETS (§ 328*) — JumsDiOTioN OF Fedebal Courts — Amount in Contbo- 

VERSY — JOINDER OF CAUSES OF ACTION. 

Code lowa 1S97, § 3465, provides that, where two or more are bound 
by contract or by statute .iointly, jointly and severally, or severally only, 
action may tie brougbt against any one or more of tliem on such liability. 
Under the law of lowa, as settled by décision of its Suprême Court, per- 
sons each of whom become liable, under section 2418, for an in jury to 
I)ersons or property eaused hy the intoxication of another person to which 
each contributed, are liable Jointly, and may be sued together. By sec- 
tion 2448, subd. 3, which is a part of the "Mulet Law," every saloon- 
keeper is requlred to exécute a bond in the sum of $3,000, conditioned, 
inter alia, for the payment of any civil damages for which he may be- 
come liable imder said section 2418. Held that, where a surety company 
was surety on two such bonds, an action to l'ecover damages resultlng 
from the intoxication of a person alleged to hâve been caused by liquors 
sold to him by both the princlpals in such bonds could be maiutained, 
at the option of the plaintifC, against the surety alone, and that, w^here 
the damages claimed were sufflcient, the amount of defendant's liability 
on both bonds, or ?0,000, was the amount in controversy, for the purpose 
of determlning the jurisdictiou of a fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurlsdiction as determined by the amount in controversy, see notes to 
Auer V. Lombard, 19 C. C. A. 75; Tennent-Strlbling Shoe Co. v. Roper, 
36 O. C. A. 459 ; O. J. Lewis Mercantile Co. v. Klepner, 100 C. C. A. 288.] 

2. COUKTS (§ 310*) JUEISDICTION OF FEDKKAL COURTS — PEBMITTING INTER- 

VENTION. 

In such case, where plaintifC and défendant surety company are citi- 
zens of différent states, but the princlpals in the bond are citizens of the 
same state as plalntiff, they are not entxtled to intervene as défendants, 
to oust the court of jurisdlctioij. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. 
i 310.*] 

At Law. Action by Lurene Ople Kaus, a minor, by her guardian 
and next f riend, Annie Kaus, against the American Surety Company of 
New York. On motion of défendant to dismiss for want of jurisdic- 
tiou, and motion of plaintifif to strike out pétitions of intervention. 
Motion to dismiss denied. Motion to strike out sustained. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. D. F. Smith and Claude Smith, both of Cherokee, lowa, for 
plaintifï. 

W. E. Johnston, of Ida Grove, lowa, for défendant. 

REED, District Judge. This action is by the plaintiff, a minor, to 
recover of the défendant surety company damages in the sum of $10,- 
000, alleged to hâve been sustained by her by reason of the unlawful 
sale of intoxicating liquors, in violation of the laws of lowa, by Peter 
Arp and Robert Dahms, separately, in Holstein, Ida county, lowa, to 
one William Tams, whereby he, the said Tams, became intoxicated, 
and who, while so intoxicated, invited one Andrew Kaus, the father 
of the plaintiff minor, to ride with him in an automobile, and then 
drove said automobile, in which they were so riding, in such a care- 
less and reckless manner as to cause it to overturn and seriously in- 
jure the said Andrew Kaus physically in such manner as to perma- 
nently incapacitate him from performing any labor, or otherwise 
render to said minor any support whatever, thereby depriving her of 
her means of support. 

[1] The action is based upon two separate bonds, each in the pénal 
sum of $3,000, made by the défendant to the county of Ida, in the 
State of lowa, as surety for said Peter Arp and Robert Dahms, re- 
spectively, pursuant to and as authorized by section 2448, subd. 3, 
'pf the Code of lowa (1897), one of which bonds is signed by Peter 
Arp, and the other by Robert Dahms, as principal, and both by the 
défendant as surety. Neither Arp nor Dahms is made a party to the 
action ; the défendant alone being sued upon both bonds. The bonds 
are identical, except in the names of the principals. That in which 
Arp is principal is as foUows : 

"ExMbit A. 

"Know ail men by thèse présents: That we, Peter N. Arp, of Holstein, 
lowa, as principal, and the American Surety Company of New York, as 
surety, are held and flrmly bôund unto the county of Ida, in the state of 
lowa (for the use and benefit of any person damaged or injured), in the pénal 
sum of three thousand dollars, for the payment of which we ôind ourselves, 
our heirs, executors, adminlstrators, and légal représentatives. ïhls obliga- 
tion is on the folio wing conditions, to wit: 

"That, whereas, the said Peter N. Arp is about to engage In the liquor 
trafQc and in the business of Iveeping for sale and selling intoxicating llquor.s 
in a mulet saloon in a building sltuated at Holstein, lowa, under and in 
pursuanee of the laws of the state of lowa, and desires to avait himself of 
the benefits of the bar of the penalties provided by the laws of the state of 
lowa, pertainlng and authorizlng the traffic in intoxicating liquors: 

"Now, therefore, if the said Peter N. Arp shall faithfully observe ail the pro- 
visions of the laws of the state of lowa relating to the traffic in intoxicating 
liquors, and to the business of keeping for sale and selling intoxicating liq- 
uors, and pay the mulet tax and ail damages that may resuit from the sale 
of Intoxicating liquors, upon the premises oocupied by the said Peter N. Arp, 
then this obligation to be void ; otherwise, to remain in full force and effect. 

"The right to do business under this bond is limited to the twelve months 
endiug January 1, 1912. 

"Dated at Des Moines, lowa, this 5th day of January, 1911. 
"Peter N. Arp. [Seal.] 
"American Surety Company of New York, 

"By T. H. Noble, Res. Vice Président. 

"Attest: B. G. Mather, Res. Asst. Secretary." 
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The cause of action sued upon accrued prior to January 1, 1912, 
but tÏÏis action was commenced since that date; and the défendant 
moves to dismiss the suit for lack of the requisite amount to confer 
jurisdiction of the controversy upon this court, and contends in sup- 
port of such motion that inasmuch as the défendant is bound, as surety 
only, for two différent principals by each of the bonds, and that it 
is ultimately liable only for $3,000 upon each bond, the two cannot 
be united in one action to confer upon this court the requisite juris- 
dictional amount as fixed by section 24 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1091 [U. S. Comp. St. Supp. 1911, p. 

135])- ... . 

The action is primarily based upon section 2418 of the Code of 
lowa (1897), which provides: 

"Every wife, child, parent, guardian, employer or other person who sball 
be iiijured in person or property or means of support by any intoxlcated 
person, or in conséquence of the intoxication, habituai or otherwise, of any 
person, shall hâve a right of action in his or her own name against any per- 
son Who shall, by selling or giving to another contrary to the provisions of 
this chapter any intoxicating liquors, cause the intoxication of sueh person, 
for ail damages actually sustained, as well as exeuiplary damages. * * * " 

The statute of lowa forbids the sale of intoxicating liquors in that 
State under heavy penahies, except for médicinal and other specified 
purposes; but if a required majority of the légal voters of a city, 
county, or incorporated town shall give their consent to the sale of 
intoxicating liquors for other purposes within the limits of such city, 
county, or incorporated town, then any person who will comply with 
such law, and pay to the county a specified annual tax, called "mulet 
tax," and exécute to the county a bond in the sum of $3,000, with 
sureties to be approved by the clerk of the district court, conditioned 
that he will faithfully observe ail of the provisions of the law relating 
to the "mulet tax," and pay ail damages that may resuit from the illé- 
gal sale of intoxicating liquors upon the premises occupied by such 
person (the principal in such bond), he shall be reHeved from the stat- 
utôry penalty incurred by him in selHng intoxicating liquors upon the 
prernisés SQ occupied by him in violation of law; but the paymént of ^ 
such tax, or the observance of ail other provisions of the law relating 
to thë taX, ts' not to be in any way considered to mean that the business 
ofsëllirig intoxicating liquoris in lowa (except for the lawful purpose) 
is in any :Way iègaliied. 

Section 2448, subd. 3, under which the bonds sued upon were made, 
reads in this way: 

"He [the person applying to seil liquor under the mulet law] shall file with. 
the county aiiditor, to be approved by the clerk of the district court, a bond 
to the county, in the sum of three thousand dollars, conditioiied upon the 
faithful observance of ail the provisions of this chapter relating to the mulet 
tax, and for the payment of ail damages that may resuit from the sale of 
intoxicating liquors upon the premises occupied by thé obliger. Said bond 
shalî be signed by himself as principal, and by two sureties' who shall qual- 
ify each In double the amount of the bond, and neither of whom shall be 
surety on any other like botid." 

The pétition allèges that said Peter Arp and Robert Dahms were 
conducting^ separate saloons in Holstein, ïda cpuntry, lowa, . under the 
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provisions of the so-called mulet law of lowa, relating to the sale of 
intoxicating liquors, and executed the bonds in suit to enable them 
to sell intoxicating liquors in that county under the provisions of said 
mulet law, and that in violation of law and the condition of such bonds 
they separately sold intoxicating liquor to said William Tams, whieh 
liquor so sold by them separately caused his intoxication, and that by 
reason of such intoxication he (the said Tams) caused the permanent 
injury, as before stated, to the father of the minor, thus incapacitating 
him from rendering the plaintiff any means of support, and that by 
reason thereof the défendant is liable to her upon said jjonds for the 
amount of the damages she has thus sustained. 

Section 3465 of the Code of lowa (1897) provides: 

"Where two or more persons are boirad by contract or by judgment, decree 
or statute, whether jointly only, or Jointly and severally, or severally only, 
încluding the parties to negotiable paper, common orders and checks, and 
sureties on the sanie or separate instruments, or by any llabllity growing ont 
of the same, the action may at the plaintiff's option, be brought against any 
or ail of them. When any of those so bound are dead, the action may be 
brought against any or ail of the survivors, with any or ail of the représenta- 
tives of decedents. or against any or ail such représentatives. * » * " 

This statute plainly authorizes the action to be brought against the 
défendant alone as surety upon eaeh of said bonds. The Suprême 
Court of lowa has held that, under section 2418 of the lowa Code 
above, the unlawful sale by two or more persons, acting separately, 
to one whose intoxication is caused by such separate sales, renders them 
jointly liable to any person who may be injured in his person or prop- 
erty by means of such intoxication. Faivre v. Mandercheid, 117 lowa, 
724, 90 N. W. 76. It is the contention of the défendant that, while 
the persons who separately sold the liquors in violation of the law 
may be jointly liable for damages caused by such sale, the defend- 
ant's liability under its bonds is eontractual only, and it is not liable 
for a tort. This may be conceded; but, if the principal in eaeh of 
said bonds may be jointly liable with the other to the plaintifï, then 
the plaintifï is entitled to recover upon eaeh of said bonds, notwith- 
standing the liability of the défendant thereunder is eontractual only. 
In other words, defendant's contracta are to indemnify any one who 
may sufifer an injury by the wrongful or unlawful acts of the princi- 
pal in eaeh bond. 

If the défendant had signed as surety the separate negotiable prom- 
issory notes of Peter Arp and Robert Dahms individually to the 
plaintiiï, it would not be seriously contended that she might not right- 
ly sue the défendant in one action upon both of said notes without 
joining with it the principal of either of the notes. In such case there 
could be no doubt that the amount due upon eaeh note might be 
added to produce an amount requisite to confer jurisdiction upon this 
court of a suit upon said notes. No reason is pereeived why the 
same rule does not apply under the lowa statute to thèse separate 
bonds ; and as the amount for whieh the défendant may be liable to 
the plaintifï upon the two bonds is $6,000, that amount is sufficient 
to confer jurisdiction upon this court of this suit. This view of the 
matter renders it unnecessary to consider or détermine whether or 
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not in this cause the jurisdictional amount of $2,000 fixed by the 
Act of 1887-88 is saved by section 299 of the Judicial Code. 

Whether or not the sale of the liquor to Tams was the cause of 
the alleged injury to the plaintiff in this suit, within the meàning of 
section 2418 of the lowa Code, is a question that does not arise upon 
this motion, and is not now considered. 

The defendant's motion to dismiss because of want of jurisdiction 
is denied. 

[2] Peter Arp and Robert Dahms, the principals in the two sep- 
arate bonds, hâve each filed a pétition, in which they respectively ask 
to be permitted to intervene and join the défendant in the défense of 
this suit. Each of the interveners is, and was when the suit was 
commenced, and still is, a citizen of the state of lowa, as is, and 
was, the plaintiff also. They were not made défendants in the ac- 
tion originally, presumably because to bave done so would hâve de- 
prived this court of jurisdiction of the controversy, as this court 
would not bave jurisdiction of a suit of the plaintiiï against them. 
The application of each to intervene and become parties défendant 
in the suit is denied, and the plaintiff's motion to strike the interven- 
ing pétition of each from the files is sustained, to which rulings the 
said interveners respectively except. 

Orders will be entered accordingly. 



McCABE CONST. CO. T. UTAH CONST. CO. 

(District Court, D. Oregon. October 21, 1912.) 

No. 3,876. 

CONTRACTS (§ 245*) RiGHT OF ACTION FOR BbBACH WAIVEB ST EXECTJTIOW 

OF SUBSTITUTKD CONTBACT. 

A party to a con tract, which, on being notlfled by the other party that 
It would not perform, yielded to the demand of such other, and volun- 
tarlly, although uuder protest, entered into a new contract coverlng the 
sarae subject-niatter, which was performed by both parties, cannot main- 
tain an action for breach of the first contract, which was necessarlly su- 
perseded. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. |§ 1129, 1130; 
Dec. Dig. § 245. ♦] 

At Law. Action by the McCabe Construction Company against the 
Utah Construction Company. On motion by défendant for judgment 
on the pleadings. Motion sustained. 

Lamoreaux & Sleight, of Portland, Or., for plaintiff. 
Charles Stout, of Portland, Or., and Howat, Macraillan & Nebeker, 
of Sait Lake City, Utah, for défendant. 

BEAN, District Judge. The purpose of this action is to recover 
damages for the alleged breach of an oral contract between the plain- 
tiff and the défendant, and bas been submitted on a motion for judg- 
ment on the pleadings. 

*For otber cases ses same topic & § nvmbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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It appears from the averments of the pleadings, which, for the pur- 
poses of this motion must be assumée! to be true, that in 1909 the 
défendant had a contract for the construction of a portion of the rail- 
way Hne of the Oregon Eastern Railvvay Company from Natron to 
Klamath Falls. In August of that year it sublet part of the work by 
verbal contract to the plaintifï at certain stipulated priées and under 
certain classifications. Plaintifï thereafter transported its employés, 
machinery, and supplies to the place of the proposed work at great 
expense and commenced the performance thereof. After it had been 
engaged in the work for about 10 days, the défendant notified it that 
it would not "perform the contract as originally made, but would re- 
quire the plaintiff to do such work at différent priées [less] than those 
originally fixed and would require additional and différent classifica- 
tions." Plaintiff refused to assent to any such change in the contract 
and strenuously objected thereto; but the défendant, by its author- 
ized agent, "then and there informed the plaintiff that it would not 
proceed with the contract as originally made, and that the plaintiff 
could either accept the changes then tendered or stop work and go 
no further under the original contract," and thereupon presented to 
the plaintiff a written agreement embracing the proposed changes in 
prices and classifications and in terms of payment, and "demanded 
that the plaintiff agrée to said contract and substitute it in place of 
the original contract." Plaintiff strenuously objected and protested, 
and expressly refused to assent to the change by way of substitution ; 
but since it had gone to great expense in taking its outfit, men, and 
supplies to the place of work, and would be under very great expense 
to take the same back to Portland, and did not then know any place 
where or party with whom it could enter into another contract which 
would keep it employed, if it discontinued work on the original con- 
tract on account of the breach thereof by the défendant, "under pro- 
test and only" for the purpose aforesaid, and to mitigate the damages, 
it signed and executed said written contract. Plaintiff thereafter 
performed the work in accordance with the terms of the written con- 
tract and has been paid in full therefor. 

This is an action to recover for the breach of the original contract. 
the contention being that, when the défendant refused to be further 
bound thereby, it became the duty of the plaintiff to use every rea- 
sonable effort to mitigate the damages by obtaining other employ- 
ment, and that the party of whom it could or niight obtain such em- 
ployment is immaterial, and therefore the making of a new contract 
with the défendant for the performance of the same work as the 
original at différent prices and under différent classifications did not 
waive or impair its rights to hold the défendant liable for a violation 
of the fîrst contract, unless it was expressly so agreed. 

Authorities of which Endris v. Belle Isle Ice Co., 49 Mich. 279, 
13 N. W. 590, is an example, hâve been cited, which seem to support 
the doctrine invoked in cases of partly performed contracts for sa'e 
and delivery of Personal property ; but it is not perceived how this 
principle, if sound, can hâve any application to the facts of the pres- 
199 F.— 02 
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etit case. Hère the plaintiff had its élection, upon the breach of the 
original contract by the défendant, to either stand on the contract and 
hold the défendant responsible for damages for such breach, or to 
accept the defendant's demand that it enter into another contract cov- 
ering the same work at différent priées and under différent classifica- 
tions "as a substitute and in place of the original." It chose the lat- 
ter. It entered into the second contract of its own accord, although 
unwillingly. It performed the work thereunder, and has received 
the compensation stipulated therein. The fact that it protested 
against executing the second contract, or did not expressly assent 
to the change by way of substitution, does not affect its position for 
the better. It did, in fact, exécute the contract voluntarily, and not 
through fraud or duress. If it had desired to rely on the first con- 
tract, it should hâve refrained from acceding to defendant's demand 
and entering into the second contract; for, as said by Mr. Justice 
White in International Contract Co. v. Lamont, 155 U. S. 310, 15 
Sup. Ct. 99, 39 h. Ed. 160: 

"A party cannot avoid the légal conséquences of his acts by protesting, at 
the tinie he does them, that he doesi not intend to subjeet himself to such 
conséquences." 

The second contract covers, and was intended by the parties to 
cover, the same subject-matter as the first and therefore superseded 
it. It is a légal impossibility for tvvo inconsistent contracts covering 
the same subject-matter between the same parties, each intending to 
fix the entire compensation for the same services, to exist at the same 
time. When, therefore, the défendant required, as a condition to 
plaintiff proceeding with the work, that it enter into a new contract, 
fixing other and différent priées for the entire work, and it acceded 
thereto, and signed the contract, such contract necessarily superseded, 
abrogated, and took the place of the first, as a matter of law, and 
became the measure of the obligation of both parties. International 
Contract Co. v. Lamont, supra; Consumers' Cotton Oil Co. v. Ash- 
burn, 81 Fed. 331, 26 C. C. A. 436; Krebs Hop Co. v. Livesley, 59 
Or. 574, 114 Pac. 944, 118 Pac. 165. 

No damages are alleged to hâve accrued to the property of the 
plaintiff between the making of the first and the second contract, nor 
is any loss of any kind set out. The only claim is that, by the defend- 
ant's refusai to permit it to proceed under the verbal contract, the 
plaintiff was damaged in a large sum. As the plaintiff performed the 
■ work agreed upon, and was paid the price stipulated in the written 
contract, its damages, if it could recover at ail, would be the différ- 
ence between what was received and what was agreed to be paid un- 
der the first contract. What it really seeks to recover, therefore, is 
the price agreed to be paid under the first contract, less the amount 
paid and received under the second. In other words, it is seeking to 
recover on the verbal contract, notwithstanding a subséquent agree- 
ment covering the scope of the first contract in every détail. This 
it attempts to do by setting f orth the reasons that impelled it to enter 
into the second contract, instead of standing on the first. The reasons, 
vvhatever they may be, do not change the légal eft'ect of the act of the 
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plaintiff in making the second agreement. The court cannot inquire 
into the reasons which prompted the exécution of the contract, as 
long as it was voluntarily donc, but only whether the contract was in 
fact executed, and the légal effect thereof. 
The motion will therefore be allowed. 



THE EIBSTON. 
(District Court, B. D. Virginia. October 24, 1912.) 

Collision (§ 71*) — Anchoeed Vessels — Dbagging Anchohs in Iïigh Wind. 

A steamsliip auchored in the ruorning from one-half to three-quarters 
of a mile from tliree loaded coal barges, wliicli had previously anchored 
alongside eacli otlier in Hampton Roads on tbe western side of tlie clian- 
nel into Elizabeth river, dui-ing the day the wind was high, and she 
dragged her anchor, and drifted to withln about three ship's lengths of 
the barges, which then separated ; two moving further up the channel 
and anclioring some distance apart. The steamship put ont another 
anchor, bnt during the evenlng that also dragged, and slie drifted again, 
and came into collision with both the barges which had moved. Held. 
that the séparation and moving of the barges was a proper maneuver 
to lessén the danger from the drlfting vessel, and that the steamship 
was sdlely in fault for the collision, it being her duty to give the barges 
ample and safe berths, and that she had ample warning from the weath- 
er conditions, which did not materially change, and from her previous 
dragging, that there was danger of interferlng with the barges, and could 
not avoid liability on the ground of inévitable accident. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101 ; Dec. 
Dig. :§ 71.*] 

In Admiralty. Libel for collision by the Commercial Towboat 
Company, owner of the barges Alice and Clara, against the Steamship 
Ribston. Decree for libelant. 

John W. bast, Jr., of Norfolk, Va., for libelant. 
Floyd Hughes, of Norfolk, Va., for respondent. 

WADDiLL, District Judge. On the morning of the 15th of Feb- 
ruary, 1912,' three ocean-going barges — namely, the Clara, 190 feet 
in length, 35 feet beam, 18 feet draft, loaded with 1,459 tons of coal, 
with afrçehoard of about 3 feet; the Alice, 165 feet in length, 33 
feet beam,. 15 feet draft, loaded with 1,024 tons of coal; and the 
Flora, 185.2 feet in length, 35.1 beam, 17.3 feet draft, loaded with 
1,512 tons of coal — were anchored alongside, in Hampton Roads, on 
the western, side of the çhànnel of the Elizabeth river, about opposite 
the Virgihian Railroad piers, About 9 :30 o'clock of the same morn- 
ing the British steamship Ribston, 350 feet in length, 43 feet beam, 
and 29: f ^et naolded depth, came in light, and was anchored by a 
Virginia pilot in the Roads, from half to three-quarters of a mile to 
the northward of the barges, and also to the westward line of the 
channel^ i' The ),vind during the day was blowing strongly from the 
northeast and northward, reaching, as shown by the Weather Bureau 
report at. Norfolk at 12 :08 p. m. a maximum of 36 miles an hour, and 

•ForotUer c^Bea see eame toplo & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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at 3:20 and 3:45 p. m. Teached the same velocity. At 5 p. m. the 
wind changed from northeast to north, reaching, as shown by the 
Weather Bureau report at Norfolk, a maximum velocity of 34 miles 
from the north at 8 p. m., and a maximum velocity betv^een 
9 and 10 p. m. of 32 miles an hour from the north at Norfolk, and 
52 miles from the north at Cape Henry; both maximum velocities 
occurring at 9:10 p. m. 

Between the time of anchorage and 2 :30 in the evening, the Ribston 
dragged her anchor to within three ship's lengths of the barges, and 
drifted further to the westward. At the latter hour she put out her 
starboard anchor on 45 fathoms of cable, and lengthened her port 
cable from 30 to 45 fathoms. Between 3 and 4 o'clock in the eve- 
ning, the barges eut loose one from the other, leaving the Flora in her 
original position — the Alice and Clara dropping back upstream, and 
to the southward, under the influence of a flood tide, a distance of a 
quarter of a mile and half a mile, respectively, and there anchored; 
the Alice being furthest from the Flora. The Ribston's master, 
shortly after anchoring in the morning, about 10 o'clock, went ashore, 
leaving his ship in command of the first officer. Upon returning at 
5 o'clock, he observed the change in the location of the vessels, and 
his attention was called to the ship's having dragged her anchor. The 
several vessels remained in thèse positions, without further change 
or altération, until about 9 :30 p. m., when the Ribston again dragged 
her anchor, passing to the westward of the Flora, and coHided with 
the other two barges. 

The Ribston contends that this latter dragging of her anchor was 
caused by a sudden squall, with an unexpected change in the direc- 
tion of the wind, during which the anchor gave way, causing her to 
collide with the two barges, and that the collision was thus the resuit 
of inévitable accident, from causes which the navigators of the Ribs- 
ton could not hâve foreseen, and against which they could not rea- 
sonably hâve provided. Respondent further insists that the accident 
was brought about by the Clara and Alice having changed their posi- 
tions from their original anchorage ground, and dropped back into 
the course in which the ship drifted. 

The conclusions reached by the court are: First. That the Ribs- 
ton owed the obligation and duty to the barges in question to give 
them ample and safe berths, and that there was no reason, because 
of the existence of weather or other conditions, or a crowded harbor, 
why the same should not hâve been done; that her first anchorage, 
as shown by the resuit, was not sufficient to prevent the ghip from 
dragging, under the then weather conditions, in an exposed place of 
anchorage. Secondly. That likewise, for the same reason, her sec- 
ond anchorage was insufficient. Thirdly. That the ship had ample 
warning, by reason of the weather conditions throughoui the day, and 
later in the evening, when her master came aboard, knowing the fact 
that the ship had already dragged a distance of from half to three- 
quarters of a mile, to a position of close proximity to the barges, and 
every précaution should hâve been taken to see that the barges were 
afiforded a safe anchorage, and especially that there would be no fur- 
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ther dragging of the ship's anchors. Fourthly. The respondent hav- 
ing failed to meet the burdens imposed upon her in thèse respects, 
and damage having resulted therefrom to the libelant as a resuit of 
the colUsion betvveen the Ribston and the barges, the former should 
be held solely Hable to the latter, who were free from fault for the 
injury sustained. 

The suggestion of the Ribston that the colhsion vvas caused by the 
change in the anchorage of the two barges in question cannot be main- 
tained, for the reason that the Ribston owed to the barges, and not 
the barges to the Ribston, the obligation of providing safe anchorage, 
and the act of the barges in casting loose, and drifting further avvay 
from the Ribston, after she had drifted half a mile nearer to them, 
vvas a wise and seamanlike précaution, brought about because of the 
drifting ship, and they were not expected, in the sélection of their 
new location, which vvas the natural and proper one for them to hâve 
made, to assume and anticipate that the Ribston would further drag 
her anchor and drift into them ; and, moreover, separating the barges, 
vvhen lashed one to the other, to positions of reasonable distances 
apart up and dovvn stream, and out of the channel, was just what 
should hâve been donc, having proper regard to the existing threat- 
ened weather conditions. 

The respondent's défense of inévitable accident cannot be main- 
tained under the circumstances and facts of thjs case, for the reason 
that in the opinion of the court the prépondérance of the évidence, 
having regard to the locality of the collision, does not show the exist- 
ence of such stormy weather conditions, and the sudden coming on 
of the same, as would excuse the Ribston from liability; and, more- 
pver, the ship being entirely in fault by reason of the f ailure properly 
to maintain her anchorage, cannot interpose such défense as an excuse 
for her négligence. 

It follows, from what has been said, that the steamship Ribston, 
being solely in fault for the happening of the collision in question, 
should be held liable for the damage sustained; and a decree will be 
entered so determining. 



THE JOHN I. CLARK. 

(District Court, E. D. Virginia. October 24, 1912.) 

Collision (§ 102*) — Sieam Vessel (;!oming Out fkom Slip and Passing Ves- 
SEL — Mutual Faults. 

A tug coming out of a slip into the Blizabeth river at Xorfolli la the 
daytime, immediately in front of tUe adjoinlng pier and about 80 or 100 
feet therefrom, came into collision with and sunlc a suiall gasoline slooi), 
which was passing down the river heavily loaded. Tlie sloop was seeu 
when 200 feet away, and could hâve been seen at a greater distance If 
an efficient loolîout had been maintained ; also the sloop could hâve kept 
at a greater distance from the plers, from the slips l)etweeii which other 
vessels were likely to come out at any time. Held, that the case was one 
where the ordlnary navigation rules dld not apply, but was governed by 
the "spécial circumstance" rule, and that both vessels were in fault for 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe; 
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failure to exercise proper care, by whlch either could hâve avoided the 

[Edl Noté.— For other cases, see Collision, Dec. Dig. § 102.» 
Collision, ovèrtaking vessels, see note to The Rebecca, 60 0. C. A. 254.1 



In Admiralty. Suit for collision by J. F. Burns, master of the gas- 
oline sloop William M. Brittain, against the steam tug John I. Clark. 
Decree for libelant for half damages. 

On the aiorning of the 6th of February, 1912, about 10 o'elock, the gasoline 
sloop Vi'^illiam M. Brittain was in collision with the steam tug John I. Clark, 
in the waters of the Elizabeth river, In front of the northernmost pier of the 
Norfolk & Western Rallway at Lambert's Point, Norfolk, Va. The Brittain 
was 44 feet^ in length, 13 feet in breadth, 3 feet in depth, and about 10 tons 
burden, loaded vplth 15 tons of guano, having a small oyster batteau in tow, 
and was passing dovi^n the Elizabeth river from Norfolk to Chuckatuck creek. 
The Clark was 62 feet in length, 15^^ feet in breadth, 6% feet in depth, and 
about 50 tons burden, used as a water boat, and was coming out of the slip 
to the northwàrd of the northernmost pier ; the slip being about 125 feet 
wide. The collision occurred immediately in front of the pier, some 80 to 
100 feet put in the channel; the tug striking the sloop on the starboard side 
slightly forward of amidships, eausing it to sink at once. 

The contentions of the parties, respectlvely, are : On the part of the libelant 
— that the [Sloop was in command of a compétent master and crew, fully 
equipped and supplied, and that the collision occurred alone by the careless- 
ness of thè navlgators of the tug, and without négligence or fault on its part; 
that the tug failed to glve proper signais of its departure from the slip, and 
was rtinriirig at a dangerously high rate of speed, and failed to stop and re- 
verse ; for h'er failure to keep an efficient lookout, and otherwise to so navi- 
gate as tp avold a collision. On the part of the tug — that she was in every 
respect proper ly manned and equipped, that she gave proper signais when 
departing frdrû the slip, that the sloop approached at a rapld rate of speed 
in toc* elb^e proximity to the end of the piers, and that the tug's navlgators, 
upon observing danger of collision, immediately reversed her engines, and 
did everything on her part that could be done in order to avold the collision. 

John' Upton and John W. Oast, Jr., both of Norfolk, Va., for libel- 
ant. , . 

Hughes '& Vandeventer, of Norfolk, Va., for respondent. 

WADDILL, District Judge (after stating the facts as above). 
Without going into a gênerai discussion of the several faults âlléged 
by the respective parties one against the other, as accounting for the 
collision, the conclusion reached by the court is that, having due re- 
gard to ail of the facts and circumstances of the case, including es- 
pecially the nearness with which the sloop was navigating to the piers, 
the width pf the slip out of which the tug came, the distance the 
tug céuld havè seen and did see the sloop, the condition of thé weath- 
er, the tide at the time, the size of the two crafts, and the speed at 
which they were respectively navigating, there was no reason why 
any collision should hâve taken place, had the navigation of either 
vess.el béeh reasonably and prudently conducted in accordance with 
the rules governing them. The sloop, whether proceeding within 75 
or 125 feet of the piers, as variously estimated by witnesses, was pass- 
ing wîthin sufficiently close proximity to a manifest place of danger 
as to cah for the exercise of spécial care and caution, as well for its 

•For otber caseB, see same toplc & J humbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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own protection as for that of others lawfully using the waters, and 
particularly those liable to come eut of the slips of the piers of the 
Norfolk & Western Railroad, bordering the eastern line of the chan- 
nel for some distance. This it utterly failed to do. It is truc the 
sloop's master testifies that, upon discovering the tug, he starboarded 
with a view of going further to port and from the tug, and that he 
was able to change his course but little, because of the swell from a 
passing steamer. This latter part of his statement is not borne out 
by the other testimony in the case, nor is his version supported by 
the only other person who was on the sloop and not called as a wit- 
ness. While it is not probable, having regard to the heavily laden 
condition of the sloop, that much change could hâve been made in 
the course of its headway after the présence of the tug was observed, 
still every effort should hâve been made to that end, and the proof 
should hâve shown the fact, had it been true ; and, moreover, the deck- 
hand, in passing this place of danger, should hâve been in a position 
to look out, and be of service, instead of in the cabin, where it is 
claimed he was, though it may be that his présence on deck would 
not hâve materially changed conditions. 

On the part of the tug, whether it be that she was proceeding at 
the speed she claimed of some 33^4 miles an hour, or something faster, 
or whether she gave the signal indicating her purpose to pass out of 
the slip just when she says she did, or not, is utterly immaterial, since 
she clearly saw, and could hâve seen, the sloop passing, and in a posi- 
tion of apparent danger, in time to bave avoided her, by the exercise 
of reasonable prudence on her part. She confessedly saw the sloop 
200 feet away, and might hâve seen it considerably further off, and 
there was no real reason why she should not hâve avoided running 
into it. The tug evidently proceeded upon the theory that the vessels 
were on crossing courses, and that the sloop, having the tug on its 
starboard, was charged with the duty of keeping out of the way, and 
that she would do so. Assuming that this rule applies, under the cir- 
cumstances the tug should not hâve taken the risk it did, having due 
regard to the size of the two vessels, their locations, and the posi- 
tions in which they respectively were. On the contrary, the "spécial 
circumstance" or "gênerai prudential" rule should hâve governed the 
tug's navigation. The paramount duty imposed upon vessels in close 
proximity to each other, and particularly in waters like those at the 
scène of this accident, is to avoid the risk of collision, and for failure 
so to do reliance cannot be had on the ordinary rules of navigation 
to avoid responsibility. Moreover, it is not claimed by the tug that 
upon reversing its engines it gave the appropriate signais required by 
the rules of navigation; and it will not do to say they would hâve 
availed no purpose, as it cannot be said how the sloop would hâve 
navigated, had it been properly warned of imminent danger. 

It follows, from what bas been said, that the collision occurred as 
the resuit of the négligence of both vessels, and that the damages aris- 
ing therefrom should be divided between them, and a decree to that 
end will be entered when presented. 
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In re KELLY. 

(District Court, M. D. Pennsylvanla. November 2, 3912.) 

No. 1,964. 

Bankruptcy (§ 400*) — Exemption— Sufficiency or Claim. 

A claim to exemption, made by a bankrupt in his schedule, of "three 
hundred dollars cash from tbe proceeds, as provided by the exemption 
law of Pennsylvania, or stock to the value of three hundred dollars, to 
be set aside by the appraisers, as provided by lave," was suliicieiit iu 
form to authorize the trustée to set aside tJie exemption from the prop- 
erty of the bankrupt, which consisted of a stock of goods. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 070, 671- 
C75; Dec. Dig. § 400.*] 

In Bankruptcy. In the matter of E. J. Kelly, bankrupt. On review 
of referee's order disaffirming report of trustée setting aside the bank- 
rupt's exemption. Reversed. 

W. G. Kline, of Galeton, Pa., for bankrupt. 
Virgil D. Acker, of Galeton, Pa., for trustée. 
Archibald F. Jones, of Coudersport, Pa., for exceptants. 

WITMER, District Judge. Within 10 days after adjudication the 
bankrupt filed in court a schedule of his property, showing his claim 
for the exemption allowed insolvent debtors, in form as follows: 

"Three hundred ($300.00) dollars cash from the proceeds, as provided by 
the exemption law of Pennsylvania, or stock to the value of three hundred 
($300.00) fiollars, to be set aside by the appraisers, as provided by law." 

The bankrupt was engaged in the mercantile business, and at the 
time of filing his claim, it appears, his store stock was under Jevy 
and in the custody of the sheriff. After his élection, this stock was 
turned over to the trustée, who immediately, on request of the bank- 
rupt and pointing out the items of stock claimed by him, set apart 
the bankrupt's exemption and reported the items and estimated value 
thereof to the court. Exceptions were filed, and the report set aside 
by the référée, on the ground that the claim was improperly made. 

The manner of claiming such exemptions and of setting apart and 
awarding them is regulated by the bankruptcy act. Act July 1, 1898, 
c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418). The bankrupt, 
if desiring to make such claim, shall indicate in his schedule "a claim 
for such exemptions as he may be entitled to." Section 7a (8). "The 
trustée shall set apart the bankrupt's exemption and report the items 
and estimated value thereof to the court." Section 47a (11). This 
was done in the case before us, and the report of the trustée should 
hâve been affirmed. As was said in Burke v. Guarantee Title & Trust 
Co. (C. C. A. 3d Cir.) 14 Am. Bankr. Rep. 31, 134 Fed. 562, 67 C. 
C. A. 486: 

"While the form of claim is perhaps not commendable, it was sufflcient." 

The claim indicates the désire of the bankrupt to retain $300 worth 
of property allowed insolvent debtors under the laws of Pennsylvania, 

•For otber cases see same toplc & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and, following it up as made, the bankrupt personally pointed out to 
the trustée particularly the property desired, thus enabling the trustée 
to set apart and report the items and their estimated value. The law 
expressly lays upon the trustée the duty to set apart the exemption 
and report the items and their value. It nowhere appears, as was 
said by Judge Dallas in the case cited: 

"That Congress intended that the bankrupt himself should uiake an Itemi- 
zatlon and estlmate, which the trustée, in performing the function expressly 
assigned to him, might whollj' disregard." 

The bankrupt rendered the trustée that assistance which enabled 
him in turn to do his duty in severing the exemption from the mass 
of property belonging to the estate. of the character and class indi- 
cated by the bankrupt. It is true that his claim in the schedule was 
in the alternative; but it is fair to présume that, to the extent it was 
invalid, it was afterwards withdrawn. It was surely abandoned and 
disregarded when the items were selected and set apart of the stock 
specified. And if the procédure was irregular, it may be excused, 
because it entailed no injury to any one, and, if requisite, was cura- 
ble by amendment. General Order 11 (89 Fed. vii, 32 C. C. A. xiv) ; 
Rev. St. § 954 (U. S. Comp. St. 1901, p. 696); In re Duffy (D. C.) 
118 Fed. 926; In re White (D. C.) 128 Fed. 513. 

The order of the référée is reversed, and the report of the trustée, 
setting apart the bankrupt's claim for exemption, is affirmed. 



SMITH et al. v. BOWKER-TORKKY CO. 

(District Court, D. Massachusetts. Xoveniber 6, 1912.) 
No. 17(i (C. C. No. 72.5). 

1. EquITY (§ 22a*)— rtEADIXG— ALLEGATION OF FRAUD— I)E',[UBKEÎÎ. 

An allégation, in a pétition by the receivers for a corporation against 
a third person, that in procurlng a loan for the corivoration at au exor- 
bitant rate of interest he falsely represeiited that he was actiug inde- 
peudently and pledging his own crédit, whereas in fact he was actlng 
as agent for a trust coiupany, also joJned as a défendant, which fur- 
nished the nioney on the security given by the corporation, is a suflicient 
allégation of fraud, as against a demurrer, to sustalu a prayer for au 
accounting. 

[Ed. Note. — For other cases, see Eiputy, Cent. Dig. S 502; Dec. Dig. 
§ 22;;.*] - o , 

2. Equity (§ 241*) — PLEAni.\(i — Deml-huek. 

If (luestioiis of law. sought to be raised by a demurrer in equity, may 
turn upon slight variatious lietween tlie allégations and proofs', it is 
within the discrétion of the court to overrnle the demurrer and permit 
the défendant to insist on the same défense by answer. 

|_Ed. Note. — E'or other cases, see E<iuity, Cent. Dig. § 515; Dec. Dig. 
§ 241.*] 

In Equity. Suit by Albert O. Smith, conservator, and others, 
against the Bowker-Torrey Company. On demurrer and exceptions 
of Grafton Sanderson and the Waltham Trust Company to receiver's 
pétition for an accounting. Overruled. 

*For other cases see same topic & % numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Inde-ves 
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Frederick H. Nash, of Boston, Mass., receiver, pro se. . 
Brandeis, Dunbar & Nutter, of Boston, Mass., for Grafton Sander- 
son and'iWaltham Trust Co. 

BRQWiSîj District Judge. [1] The receiver's pétition allèges that: 
Sanderson acted in the matter to which the pétition relates as agent 
for, the.Waltham Trust Company, that the fact of said agency was 
undiscfosed,; and that Sanderson pretended to be acting in an iride- 
pendent capacity. It aiso sets forth certain représentations by Sander- 
son, charged to be false, and that by said représentations certain sums 
were procu^ed. 

The demurrers raise the question whether the représentations set 
forth constitute in law such f raud as to entitle the receiver to a re- 
scission. 

It is at least. doubtf ul whether the doctrine in respect to the latitude 
which is accorded to a merchant in commending or puffing his goods: 
bas a proper application to such false représentations as are set forth 
in the pétition. Harris v. Rosenberger, 145 Fed. 449, 455, 76 C. C. 
A. 225, 13 L. R. A. (N. S.) 762. 

It cannot be said as a matter of law that the statement alleged to 
hâve been made by Sanderson, that he was pledging his own crédit,. 
was not a substantial inducement to a contract for the payment of so- 
high a rate as 3 per cent, per month for a loan upon security which 
was immediately passed over to the Trust Company and was accepted 
by it as sufficient security for a loan at the rate of 6 per cent, per 
annum. 

[2] The receiver contends that the présent case is a proper one 
for the application of the rule that, if the questions of law may turn 
upon a slight variation between the facts as stated by the bill and 
those which may be established by the évidence, the court will not 
support a demurrer but will permit the respondent to insist upon the 
same défense by answer. This rule is well established, and was ap- 
plied in this circuit in Snyder v. De Forrest Wireless Telegraph Co. 
(C. C.) 154 Fed. 142, 144. See, also, Virginia v. West Virginia, 206 
U. S. 290, 27 Sup. Ct. 732, 51 L. Fd. 1068; Kansas v. Colorado, 185 
U. S. 125, 144, 145, 22 Sup. Ct. 552, 46 L. Ed. 838; Rankin v. Miller 
(C. C.) 130 Fed. 229. 

If it be true, as alleged, that the Trust Company was the undis- 
closed principal in the transaction, it would seem to be a proper party 
to the accounting, especially as the pétition contains a prayer for gên- 
erai relief against it, as well as against Sanderson. The answers filed 
on behalf of Sanderson and the Trust Company raise direct issues, 
both as to the fact of agency and as to the fact of misrepresentation. 

I am of the opinion that the proper course in this case is to over- 
rule the demurrers and exceptions, reserving to final hearing ail sub- 
stantial questions of law appearing upon the face of the pétition, and 
that the parties should proceed forthwith to take testimony upon the 
issues of fact made by the pétition and answers. 

A draft decree may be presented accordingly. 
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ADAMS V. ADAMS et al. (Circuit Court of Appeals, Fifth Circuit. Octo- 
ber 30,: 1912.) No. 2,394. Appeal from the District Court of tlie United 
States for the Southern District of Georgia ; Wm. B. Sheppard, Judge. J. 
N. Tailey, Alexander Akerman, and Charles Akerman, ail of Macbn, 6a., for 
appellant. Henry C. Cunningham, of Savannah, Ga., Robert D. Berner, of 
Hacon, 'Ga., and Arthur G. Powell, of Atlanta, Ga., for appelleès. Before 
PARDEB and SHELBY, Circuit Judges, and MEEK, District Judgè. 

PER CURIAM. The administratrix appellee cannot be controlled as to the 
forum in which she should prosecute her suit for damases. In the event she 
recovers judgment, the appellants hère can then assert and protect any rlghts 
she may hâve in regard to distribution and proceeds of the judgment recov- 
ered. Afflrmed. 



COPELAND et al. v. STAPLES et al. (Circuit Court of Appéals, Second 
Circuit. November 11, 1912.) Ko. 45. Appeal from the Circuit Court ot the 
United States for the District of Connecticut; James P. Platt, Judge. This 
cause cornes hère upon appeal from a decree dismissing a bill in equity 
Complainant Grâce Fones Copeland on August 14, 1908, exeeuted a convey- 
anee of Personal property, which had come to her from her father's estate, to 
Staples, as trustée, for certain purposes therein set f orth ; the object of the 
conveyance being to safeguard the property for herself and her daughter, and 
prevent her husband, who had deserted her and vvas living with another wo- 
man, from pressing any claim to such property, or any part of it, in the event 
of her death. ïhis suit was brought to set aside the conveyance, or, in the 
alternative, for reforroation thereof by inserting a clause of révocation. The 
opinion of the Circuit Court Is fouud in 189 Fed. 256. Alva Collins, of New- 
York City (Gilbert E. Roe, of New York City, and Ormond Rauibo, of Phila- 
delpbia, l'a., of counsel), for apjiellants. J. S. Pullman, of Bridgeport, Conn., 
for appelleès. Before LACOMRE, COXE, and WARD, Circuit Judges. 

PI']R CURIAM. We fuUy coucur with Judge Platt's reasoning and con- 
clusion, and think it iinneecssary to add anything to bis clear discussion of 
the facts and huv of the case. The decree is affirmed, with costs. 



DAT.E et al. v. PATTISON. (Circuit Court of Appeal??. Sixth Circuit. July 
1(5, 1912.) .\o. 2,:î40. Appeal from and Pétition for Revision in Baukruptcy in 
the Circuit Court of the United States for the Southern District of Ohio. 
See, also, 196 Fed. ~>. Matthews, James & Matthews, of Dayton, Ohio, for ap- 
pellants. Healy, Ferris & McAvoy and Robertson & Buchvvalter, ail of Cin- 
cinnati, Ohio, for respondent. 

PER CURIAM. Décision affirmed. 



DALLAS CONSOL. ELECTRIC ST. RY. CO. t. GARRISON. (Circuit Court 
of Appeals, Pifth Circuit. November 27, 1912.) No. 2,308. In Error to the 
Circuit Court of the United States for the Northern District of Texas ; Ed- 
ward R. Meek, Judge. W. R. Harris and T. B. McCormick, both of Dallas, 
Tex., for plalntiffs in error. Lewis M. Dabney and Murphey W. Townsend, 
both of Dallas, Tex., for défendant In error. Before PARDEE and SHELBY, 
Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. A majority of the judges find no réversible error In the 
rulings on the pleadings and in regard to the admission of évidence. The 
plea of contributory négligence on the part of the plaintiff was properly sub- 
«nltted to the jury, and we find no error in the Instructions of the court. 
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Whether the diimages allowed by the jury were excessive Is beyond our 
province. Erle Rallroad Co. v. Winter, 143 U. S. CO-75, 12 Sup. Ct. 356, 36 
L. Ed. 71. Judgmeat affirmed. 



DENVER & R. G. K. CO. v. OGDBN MILLS. (Circuit Court of Appeals, 
Kiglitli arcuit. September 27, 1912.) No. 3,816. Appeal from the District 
Co'.irt of the United States for the District of Colorado. E. N. Clark and K. 
G. Lucas, both of Denver, Colo., for appellant. John Horne Chlles, Arthur 
G. Bartels, and Harry S. Silverstein, ail of Denver, Colo., for appellee. 

PER CDRIAM. Temporary injunetion (198 Fed. 137) suspended peudente 
lite, and cause remanded, with directions for further proceedings. 



ETOWAII WATER & LfGHT CO. v. YANCEY. (Circuit Court of Appeals, 
Sixth Circuit. July 18, 1912.) No. 2,256. In Error to the Circuit Court of 
the United States for the Easteru District of Tennessee. For opinion below, 
see 197 Fed. S45. McCroskey & Peace, of iMadisonville, ïenn., for plajntiff 
in error. Cornick, Frantz & MeConnell, of Knoxville, Tenn., for défendant 
in error. 

PER CUIIIAM. Dismissed on motion of plaintiff in error. 



FARMERS' COTTON OIL & TRADING CO. v. SOUTHERN COTTON OTL 
CO. (Circuit Court of Appeals, Fifth Circuit. October 31, 1912.) No. 2,405. 
In Error to the District Court of the United States for the Southern District 
of Alabama; Harry T. Toulmln, Judge. Daniel Partridge, Jr., of Selrna, 
Ala., for plaintiff in error. I^eon Weil, of Montgomery, Ala., and E. W. Pet- 
tus, of Sehna, Ala., for défendant in error. Before PARDEB and SIIELBY, 
Circuit Judges, and MEEK, District Judge. 

PER CURIAM. No one of the assignnients of error in this case is well 
taken. The contract sued on is not tainted with illegallty. The case seenis 
to hâve been eorrectly ruled throughout in the court below, and the judgment 
of that court is tberefore affirmed. 



THE HARRY R. WIIBELER. THE B LINE. THE CITY OF NEW 
YORK. (Circuit Court of Appeals, Second Circuit. Novemher 11, 1912.) No. 
54. Appeal from the District Court of the United States for the Eastern Dis- 
trict of New York. Archibald R. Watson, Corp. Counsel, of New York City 
(ïerence P. Farley and G. P. Nicholson, both of New York City, of counsel), 
for appellant. Foley & Martin, of New York City (W. J. Martin and Frank A. 
Spencer, Jr., of coimsel), for appellee claimant. Hyland & Zabriskie, of New 
York City (Nelson Zabriskie, of New York City, of counsel), for appellee libel- 
ant. Before LACOÎiIBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The narrow channel rule (section 1, art. 25, Act June 7, 
1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1909, p. 2<SS3:i), requiring vessels to 
keep on the starboard side, applles to navigation up or down. Vessels may 
cross a narrow channel or maueuver in it. In this case the tug got on the 
port side in rounding to and before she could move to go uiion the starboard 
side she met the ferryboat. The real question on which the case turns theu 
arose, viz.: Were the vessels meeting green to green or red to red? Upou 
this point the contradiction between the wltnesses is absolute, and, adopting 
the flndings of the District Judge that the vessels were meeting green to 
green, we agrée with his conclusion that the tug was not in fault because of 
the narrow channel rule, and that the ferryboat was at fault in porting and 
going aeross the tug's course. Our doubt bas been whether the tug was not 
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also at fauH, becaiise her green light was to some extent obseured. As the 
City, though fuUy advised of the situation, did not set thls up as a fault in 
Its answei", and the District Judge has held tbat, even If so, it did not eon- 
tribute to the collision, the decree is atfirnied, with interest and costs. 



HOOD et al. t. McGEHEB et al. (Circuit Court of Appeals, Fifth Circuit. 
November 22, 1912.) Appeal from the Circuit Court of the United States for 
the Northern District of Alabama ; Wm. I. Grubb, Judge. Augustus Benners, 
of Birmingham, Ala., and Francis P. Pace and Samuel Proskauer, both of 
New York, N. T., for appellants. John P. Tillman, of Birmingham, Ala., 
for appellees. Before PARDEE and SHELBY, Circuit Judges, and MEEK, 
District Judge. 

PEK CURIAM. On the record we reach the same conclusion as the 
Judge of the lower court (189 Fed. 205), and we are constrained to affirm 
the decree appealed from. It is so ordered. 



LOVELIr-McCONNELL MFG. CO. et al. v. INTERNATIONAL AUTO- 
MOBILE LEAGUE. (Circuit Court of Appeals, Second Circuit. November 
12, 1912.) No. 78. Appeal from the District Court of the United States 
for the Western District of New York. Motion by appellants to amend the 
pétition of appeal, citation, and asslgnment of errors by substituting for 
the words and figures "9th of March, 1912," the words and figures "12th 
of March, 1912" ; the latter belng the date of the order which appellants 
seek to review. j. B. Corcoran, of Buffalo, N. T., for the motlou. Drurv W. 
Cooper, of New York City, opposed. Before LACOMBE, WARD, and NOYES, 
Circuit Judges. 

PER CURIAM. The affldavit submitted by appellants after argument at 
the suggestion of the court shows that this is an instance of "clérical 
error," and we see no reason why the relief should not be granted. There 
is power to grant such relief, because the original notice of appeal described 
the order sought to be appealed from, not only by its date, but also by a 
description of one of the papers on which it was based and of the relief 
it granted. It is merely making certain what, on the papers as they stood, 
was uncertain. The motion is granted. 



MANUEL et al. v. MARTIN. (Circuit Court of Appeals, Fifth Circuit. 
November 27, 1912.) No. 2,.S20. In Error to the Circuit Court of the Unit- 
ed States for the Northern District of Texas ; Edward B. Meek, Judge. 
B. S. J. Whltehead, of Brownwood, Tex., for plaintifC in error. Wm. 3. 
Berne, of Ft. Worth, Tex., for défendant in error. Before PARDEE and 
SHELBY, Circuit Judges, and FOSTEB, District Judge. 

PER CURIAM. The Circuit Court had jurlsdiction of thls case by 
reason of diverse citizenship of the parties and as between the original par- 
ties to the note sued on. See Annotated Statutes, vol. 4, page 310, and Parker 
V. Ormsby, 141 U. S. 81, 11 Sup. Ct 912, 35 L. Ed. 654. Judgment was cor- 
rectly given against the plaintitts in error, because the plaintlfiC below was 
the assignée of a purchaser for value and before maturity without notice of 
any equities existing between the original makers to the note. The judg- 
ment of the Circuit Court is afflrmed. 



OMAHA WATER CO. v. CITY OP OMAHA. (Circuit Court of Appeals, 
Eighth Circuit. July 8, 1912.) No. 3,786. Appeal from the District Court 
of the United States for the District of Nebraska. See, also, 187 Fed. 1005 ; 
192 Fed. 246, 112 C. C. A. 504. Howard Mansfleld, of New York City, John 
F. Stout, of Omaha, Neb., Halleck F. Rose, of Omaha, Neb., and Herbert 
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Cl Làkln, of New York City, for àppellant. John I* Webster, of Omaha 
Néb., ànd W. D. McHugh, of O'Nelll, Neb., for appellee. 
PER CURIAM. Dismissedi with costs, per stipulation of parties. 



PECO S MERCANTILE CO, t. TOOLEY et al. (Circuit Court of Appeals, 
Flftb Circuit. November 27, 1912.) No. 2,401. Appeal from the District 
Court of the United States for the Western District of Texas; Thomas S. 
Maxey, Judge. J. A. Glllett, of El Paso, ïex., for àppellant. T. A. Falvey, 
Wm. H. Burges, and Robt. L. Holilday, ail of El Paso, Tex., for appellees. 
Before PARDEE and SHELBY, Circuit Judges, and FOSTER, District 
Judge. 

PER CURIAM. Thls case involves the marshallng of liens on the mort- 
gaged property of the bankrupt. On the facts shown, the subrogation and 
priority allowed the Plrst National Bank of El Paso over the àppellant was 
just and équitable, and the decree appealed from is aflirmed. 



PHILLIPS V. TRAUTMAN. (Circuit Court of Appeals, Fifth Circuit. 
October 30, 1912.) No. 2,429. In Error to the District Court of the United 
States for the Southern District of Georgia ; Eroory Speer, Judge. Burton 
Smith, of Atlanta, Ga., for plaintiff in error. Jiio, P. Ross, of Maçon, Ga., 
for défendant in error. Before PARDEE and SHELBY, Circuit Judges, and 
MEEK, District Judge. 

PER CURIAM. Judgment (197 Fed. 325) afflrmed. 



RASMUSSEN v. HOME INDUSTRY IRON WORKS. (Circuit Court of 
Appeals, Plfth Circuit. November 27, 1912.) No. 2,425. Appeal from the Dis- 
trict Court of the United States for the Southern District of Alabama; 
Harry T. Toulmin, Judge. H. Pillans and Palmer Pillans, both of Mobile, 
Ala., for àppellant D. P. Bestor, Jr., of Mobile, Ala., for appellees. Before 
PARDEE and SHELBY, Circuit Judges, and MBEK, District Judge. 

PER CURIAM. On the facts we concur in the finding and decree of the 
District Court. 197 Fed. 661. To enforce the contraet as claimed by àp- 
pellant, wlthout proof of actual damages, would be inéquitable, permittlng 
the àppellant to enrlch himself at the expense of the appellee. Decree af- 
firmed. 



ST. LOUIS SOUTHWESTERN RY. CO. OF TEXAS v. UNITED STATES. 
(Circuit Court of Appeals, Fifth Circuit. November 27, 1912.) No. 2,304. 
In Error to the District Court of the United States for the Western 
District of Texas; Thos. S. Maxey, Judge. E. B. Perklns, of Dallas, Tex., 
and S. P. Ross, of Waco, Tex., for plaintiff in error. Chas. A. Boynton, of 
Waco, Tex., and Philip J. Doherty, Sp. Ass't. U. S. Atty., of Washington, 
D. C, for the United States. Before PARDEE and SHELBY, Circuit Judges, 
and FOSTER, District Judge. 

PER CURIAM. The judgment of the District Court (189 Fed. 934) Is 
aflSrmed. See United States v. Atchison, Topeka & Santa Pé Ry. Co., 220 
U. S. 37, 31 Sup. et. 362, 55 L. Ed. 361, and Baltimore & Ohlo R. R. v. 
Interstate Commerce Commission, 221 U. S. 612, 31 Sup. Ct 621, 55 L. Ed. 
878. 



In re SHAPFER et al. (Circuit Court of Appeals, Second Circuit Novem- 
ber 11, 1912.) No. 10. Pétition to Revise Order of the District Court of 
t\ie United States for the Eastern District of New York. Thomas & Op- 
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Itenheimer, of Xew York City (L. Oppenheimer, of New York City, of coun- 
sel), for petitioner. E. L. Bondy, of New York City, for respondent. Be- 
fore LACOMBB, WARD, and NOYKS, Circuit Judges. 

PER CTJRIAM. Tliis cause cornes hère on pétition to revise an order (185 
Fed. 549) of tlie District Court, Eastern District of New York, which adjudg- 
ed tliat Harry Shaffer, one of the bankrupts, was witliholding from the 
trustée $2,500 belonglng to tlie bankrupt's estate, and ordered hlm to turn 
over the same to the trustée. A majority of the court concur to affirm the 
order on the opinion of the District Judge. 



SHATJP V. MAY. (Circuit Court of Appeals, Flfth Circuit. October 31, 
1912.) No. 2,339. Appeal from the District Court of the United States for the 
Northern District of Alabama ; William I. Grubb, Judge. Henry Kirk White, 
of Birmingham, for appellant. G. W. Yancey, of Birmingham, Ala., for ap- 
pellee. Before FARDEE and SHELBY, Circuit Judges, and MEEK, District 
Judge. 

FER CURIAM. On considération of ail the évidence in the transcript, we 
conclude that the bankrupt was entitled to his discharge. The decree of 
the District Court is aflarmed. 
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